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6  SCHKDULI. 

Cb.)  98)  9  Boost)  81)  (2  Honst)  88;  (3  Hoott)  88;  (S  IkL  Oh^ 
3  Honst.)  8Sw 

Flobida-(1)  44^  46;  (2)  48^  60;  (3)  88;  (4)  64,  66;  (5)  68;  (6)  68^  66; 
(7)  68;  (8)  71,  78;  (9)  76,  79;  (10)  81;  (11)  89;  (12)  91;  (12)  96. 

GiOBaiA--(l  T.  U.  P.  GharltoQ)  4;  (1)  44;  (2,  3)  46;  (4,  5)  48;  (6,  7)  60; 
(8, 9)  68;  (9, 10)  64;  (11, 12)  66;  (12, 13^  14)  68;  (16, 16)  60;  (17, 18, 19) 
68;  (19,  20)  66;  (21,  22;  23)  68;  (24,  25^  26)  71;  (27, 28)  78;  (29)  74; 
(29,  30;  31)  76;  (31,  32)  79;  (33)  81,  88;  (34,  36)  89;  (36)  91;  (37)  98; 
(37,  38)  96;  (39)  99. 

iLUNonMBnese)  8;  (1  Scbiil)  26,  86,  87,  8?,  89,  80;  88, 88;  (2  Scbiil) 
88,  86;  (3  Soun.)  86;  (3,  4  Soun.)  88;  (4  Soun.)  89;  (1  QUjxl)  41; 
(2  QHm.)  48;  (3  Gilm.)  44;  (4  Gflm.)  46;  (6  Gflm.)  48,  60;  (11)  60; 
(11,  12)  68;  (12,  13)  64;  (13, 14)  66;  (14,  16)  68;  (16)  60;  (16)  61;  (16, 
17)  68;  (17,  18)  66;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23, 
24,  26)  76;  (26,  26,  27)  79;  (27,  28,  29,  30)  81;  (30,  31,  32,  33)  88;  (33, 
84,36,36)86;  (36,37,38)87;  (39,40,41,42)89;  (42,43,44,46,46)98; 
(46,  47,  48,  49)  96;  (60,  61)  99. 

IimANA— (1  Blackf.)  18;  (2  BUckf.)  18, 80,  81;  (3  Blackf.)  86, 86;  (4  BUckf.) 
88,  89,  80,  88;  (6  BUck£.)88,  88,  86,  86;  (6  Blackf.)  86,  88,  89; 
(7  BUcki)  89,  41,  48;  (8  Blackf.)  44,  46;  (1)  48,  60;  (2)  68;  (2,  3) 
64;  (3)  66;  (4)  68;  (6,  6)  61;  (6,  7)  68;  (7,  8)  66;  (9,  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  16)  77;  (16,  17)  79;  (18,  19)  81;  (20,  21)  88;  (22, 
23)  86;  (24,  26)  87;  (26,  27)  89;  (27,  28,  29)  98;  (29,  30)  96;  (31)  99. 

lowA-HMorria)  89,  41,  48;  (1  G.  Greene)  46,  48,  60;  (2  G.  Greene)  68; 
(3  G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66; 
(4,  6)  68;  (6, 7)  71;  (7, 8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81; 
(14,  16)  88;  (16,  17,  18)  86;  (18,  19)  87;  (20,  21)  89;  (22,  23,  24)  98; 
(24,  26)  96;  (26,  26)  96;  (27)  99. 

Kah8AS-<1)  81;  (1,  2)  88;  (2)  86;  (3)  87,  89;  (4)  96. 

Kkrtuokt— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  litt  SeL  Ow.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  litt)  18;  (3,  4  litt)  14;  (1,  2  Mon.,  and  6 
litt)  16;  (3,  4  Man.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  6  J.  J.  Marsh.)  80;  (6,  6  J.  J.  Marah.)  88;  (7  J.  J. 
Marsh.)  88,  88;  (1  Dana)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(6  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  B.  Mon.) 
86;  (1,  2  K  Man.)  86;  (2,  3  K  Man.)  88;  (3,  4  B.  Mon.)  89;  (4,  6  K 
Mon.)  41;  (6,  6K  Man.)48;  (6K  Mon.)  44;  (7B.  Mon.)46;  (7,  8  K 
Mon.)  46;  (8,  9  K  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  K  Mon.)  68; 
(12  K  Mon.)  64;  (13  K  Mon.)  66;  (14  K  Man.)  68;  (14, 16  K  Mon.)  61; 
(16,  16  B.  Mon.)  68;  (17  B.  Mon.)  66;  (18  B.  Man.)  68;  (1  Mete)  71; 
(2  Meta)  74;  (3  Meto.)  77,  79;  (4  Meto.)  81,  88;  (1  DavaU)  86;  (8 
DnvaU)  87;  (1  Bosh)  89;  (2  Bosh)  98;  (3,  4,  6  Bash)  96;  (6  Bnsh)  99. 

LomBXAHA— (1,  2,  3  Mart)  6;  (3,  4  Mart)  6;  (6,  6, 7  Mart.)  18;  (8, 9, 10, 11, 
12  Mart)  18;  (1,  2  Mart,  N.  &)  14;  (3  Mart,  N.  a)  16;  (4,  6  Mart, 
K.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  &)  18;  (8  Mart,*  N.  S.)  19, 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  88;  (6,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  80;  (12)  88;  (13,  14)  88;  (16, 16)  86;  (17, 18, 19)  86;  (1  Rob.) 
86;  (1,  2,  3  Bob.)  88;  (4,  6,  6  Bob.)  89;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
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Am.)  68;  Ql  Am.)  66;  a*  Aim.)  66;  (IS  Aim.)  VI;  (14  Am.)  M;  a< 
An.)  77;  (16  Aim.)  79;  (17  Ann.)  87;  (18  Aim.)  88;  (19  Ann.)  88;  (20 
Ann.)  86;  (21  Ann.)  88. 

MAlin-^l  GnenL)  10;  (2  ChwenL)  U;  (3  GraenL)  14;  (4  ChwenL)  16; 
(5  GraenL)  17;  (6  GreenL)  18;  (6^  7  GnenL)  80;  (7,  8  ChraenL)  88;  (8,  9 
GMenL)  88;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  88;  (14)  80^  81; 
(15)  88;  (15,  16)  88;  (17)  86;  (18, 19)  86;  (20)  87;  (21, 22)  88;  (22,  28) 
88;  (23,  24)  41;  (25)  48;  (26)  46;  (26^  27)  46;  (28,  29)  48;  (29,  30,  31) 
RO;  (31,  32)  68;  (3%  33)  64;  (34,  35)  66;  (36,  36,  37)  68;  (37)  68;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  68;  (45,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (50)  78;  (51)  81;  (52)  88;  (53)  87;  (53,  54)  88;  (54,  55)  88; 
(56)  86;  (57)  88. 

MabtlaniMI,  2,  3,  4  H.  A IL)  1;  (1H.AJ.)8;  (2H.  AJ.)8;  (3H.AJ.) 
6,6;  (4H.  AJ.)7;  (5H.  AJ.)8;  (6H.AJ.)14;  (7H.AJ.)16;  (IBL 
Ch.)  17, 18;  (I  H.  A  G.)  18;  (1,  2  GiU  A  J.)  18;  (2  Bl.  Ch.,  and  2,  3  G. 
AJ.)80;  (3BLCh.,  aad3G.  AJ.)88;  (4,  5G.  A  J.)  88;  (5,6G.AJ.) 
86;  (6,  7  G.  A  J.)  86;  (7  G.  A  J.)  88;  (8G.  AJ.)88;  (9G.  AJ.)81; 
(10  G.  A  J.)  88;  (11  G.  A  J.)  88,  86,  87;  (12  G.  A  J.)  88;  (1  GiU)  88; 
(2  Gill)  41;  (3  Om)  48;  (4  GiU)  46;  (5,  6  Gill)  46;  (6, 7  Gill)  48;  (8  GiU) 
60;  (9  GiU)  68;  (1)  64;  (2,  3)  66;  (4,  5)  68;  (5,  6, 7)  61;  (8)  68;  (9)  66; 
(10, 11)  68;  (12, 13)  71;  (14, 15)  74;  (16,  17)  77;  (17^8)  78;  (18, 19)  81; 
(20,  21)  88;  (22)  86;  (23,  24)  87;  (24,  25)  88;  (26,  26)  80;  (27,  28)  88; 
(29,  30)  86. 

MiSBACHU8Kns-(Qninoy)  1;  (1)  8;  (2, 3, 4)  8;  (5, 6)  4;  (7, 8)  6;  (9, 10, 11)  6; 
(12, 13, 14)7;  (16, 16)  8;  (17)  8;  (1  Pick.)  11;  (2  Pick.)  18;  (3  Pick.)  16; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  18;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  16  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  88;  (19  Pick.)  81;  (20 Pick.)  88;  (22 Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met.)  86;  (2,  3  Met)  87;  (3, 4, 5 
Met)d8;  (5,  6,  7Met)88;  (7,8Met.)41;  (9,10Met)48;  (11, 12  Met.) 
46;  (12,  13  Met)  46;  (1,  2  Gnah.)  48;  (3,  4  Cuah.)  60;  (5  Cuah.)  61; 
(5,  6  Cuah.)  68;  (6  Coah.)  68;  (7,  8  Cuah.)  64;  (9  Chiah.)  66,  67;  (10 
Coah.)  67;  (11, 12  Cuah.)  68;  (1, 2  Gray)  61;  (3  Gray)  68;  (4  Gray)  64; 
(5,  6,  7  Gray)  66;  (8,  9,  10  Gray)  68;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gny)  74;  (14, 15, 16)  77;  (1, 2  AUen)  78;  (3  AUen)  80;  (3, 4, 5  AUen)  81; 
(6,  7  AUen)  88;  (8,  9  AUen)  86;  (10,  11  AUen)  87;  (12,  13  AUen)  80; 
(14  AUen)  88;  (97,  98)  88;  (98,  99)  86;  (99,  100)  97. 

lijOBlOAir-Kl  Dong.)  40, 41;  (2  Dong.)  48,  46, 47;  (1)  48, 61, 68;  (2)  66, 
67;  (2,  3)  68;  (3)  61,  64;  (4)  66,  68;  (5)  71;  (5,  6)  78;  (6,  7)  74;  (8, 
9)  77;  (9)  80;  (9,  10)  81;  (10,  11)88;  (11,  12)  88;  (12)  86;  (13)  87; 
(14,  15)  80;  (15,  16)  88;  (16,  17)  97. 

Mxzn«OTA-(l)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  88;  (9)  86;  (10,  11)  88;  (12)  80;  (12)  88;  (13)  97. 

IfiBBEBSXPPi— (Walker)  18;  (1  How.)  86, 88, 88, 81;  (2  How.)  88;  (3, 4  How.) 
84;  (4,  5  How.)  86;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedea 
AM.)40;  (2,  3  Smedea  AM.)  41;  (4,  5  Smedea  AM.)  48;  (5,6,78mede8 
A  M.)  46;  (8,  9  Smedea  A  M.)  47;  (9,  10  Smedea  A  M.)  48;  (11  Smedea 
A  M.)  48;  (12,  13  Smedea  A  M.)  61;  (13,  14  Smedea  A  M.)  68;  (23)  66, 
67;  (24,  25)  67;  (25,  26)  68;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(83,  34)  68;  (35,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  80; 
(40^  41)  80;  (41)  88;  (41«  42)  97. 


liMOon-HI)  13^  14|  (S)  Ml  (iin,  88^  M^  M;  («)  88^  M»  ai|  (0)81» 
38;  (6)  84^  88;  (7)  OT>  38;  (8)41^  41;  (9)  4S;  (9, 10)  45;  (10^  11)  47; 
(11, 12)49;  (12)  fix;  (18)  68;  (H  15)  66;  (16, 16, 17)67;  (17, 18, 19)69; 
(19,20)61;  (20,21,22)64;  (22;  23,  24)  66;  (24,26,26)69;  (26,27)78; 
(28)  76;  (29,  8%  31)  77;  (31)  80;  (82,  83)  88;  (33»  34)  84;  (34^  36)  86; 
(86,  86»  37)  88;  (37,  88^  80)  90;  (89,  40)  98;  (41,  42,  43)  97. 

NXBRABSA— (1)  98. 

NsYADA-il,  2)  90;  (3)  93;  (4)  07. 

Niw  HAMP8Hms-(l)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  80,  88;  (6)  8^  86,  86; 
(7)  86,  88;  (8)  88^  89,  31;  (9)  31,  38;  (10)  84;  (11)  86;  (12)  87;  (13) 
38;  (13,  14)  40;  (16,  16)  41;  (16»  17)  48;  (18)  45,  47;  (19)  49;  (19,  20) 
61;  (21,22)68;  (22,23,24)66;  (24,26,26)67;  (26,27,28)59;  (28, 
29)  61;  (30, 31, 32)  64;  (83^  84)  66;  (34»  36)  69;  (36^  37)  78;  (37, 88^  39)  76; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  88;  (44,  46)  84;  (46)  86;  (46)  88; 
(47)  90;  (47)  98;  (48)  97. 

Hsw  Jbbsit— (Coze)  1;  (1  P«n-)  8;  (2  Pol)  4;  (1  Sofutfa.)  7;  (2  South.)  8; 
(1  Halst)  10;  (2  Habi.)  11;  (3  Halst)  14;  (4  Halst)  17;  (6  HaUt.)  18; 
(6  Habt)  19,  80;  (1  Sax.,  7  Halst.)  81;  (1  Or.,  1  Sax.,  7  Halst)  88; 
(1  Sax.,  1  Gr.)  88;  (1, 2ar.)  86;  (2  Ghr.)  87;  (3 Or.)  88^  89;  (2ar.  Ch.) 
89;  (1  Harr.,  SGr. Gh.)  31;  (1  Han.,  1  Gr.  Gh.) 88;  (2  Harr.,  1  Or.  Gh.) 
34;  (1  Gr.  Gh.,  2,  3  Harr.)  86;  (3  Harr.)  87;  (3  Gr.  Gh.,  1  Speooor,  3, 
4  Harr.)  38;  (1  Spenoer,  3Gr.  Gh.)  40;  {ZQt.  Gh.)  41;  (1  Spencer,  3Gr. 
Gh.,  1  Halst  Gh.)  48;  (1  Spencer,  1  Halst.  Gh.)  46;  (1  Zab.,  2  Halst  Gh.) 
47;  (2  Zab.,  3  Halat  Gh.)  61;  (2,  3  Zab.)  68;  (3  Zab.,  4  Halst.  Gh.)  66; 
(3 Zab.,  1  Stock.  Gh.)67;  (4 Zab.,  1  Stock.  Gh.)  59;  (4  Zab.)  61;  (4  Zab., 

I  Dutch.,  1,  2,  3  Stock.  Gh.)  64;  (2,  3  Stock.  Gh.)  66;  (1  Dutch.)  67; 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dutch.,  1  Beasley's  Gh.)  78;  (4  Dutch.) 
76;  (4  Dutch.,  2  Beasley'a  Ch,)  78;  (6  Dutch.,  1  McGarter)  80;  (1  Yroom, 
1,  2  McGarter's  Ch,)  88;  (1  G.  K  Green's  Gh.)  84;  (1,  2  Vroom,  2  G.  K 
Green's  Gh.)  86;  (2  G.  K  Green's  Gh.)  88;  (3  Vroom,  2,  3  G.  E.  Green's 
Gh.)  90;  (3  G.  K  Green's  Ch.,  4  Vroom)  97. 

Ksw  ToBK— (1,  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  2  Gal  Gas.,  1,  2,  8  Gal) 
8;  (1, 2, 3  Johns.)  3;  (4, 6  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Gh.)  7;  (16,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  6  Johns.  Gh.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Gh.)  U;  (1  Cow.)  18;  (Hop.  Gh.,  and  2  Gow.)  14;  (3, 4, 
6  Gow.)  16;  (6  Gow.)  16;  (7  Cow.)  17;  (8,  9  Gow.)  18;  (1  Pkige,  1,  2 
Wend.)  19;  (2,  8  Wend.)  80;  (2  Paige,  4,  6,  6  Wend.)  81;  (2,  8  Paig^ 
6^  7,  8  Wend.)  88;  (3  Paige)  88»  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10^ 

II  Wend.)  86;  (4  Pkuge^  11,  12,  13  Wend.)  87;  (6  Paige,  13,  14  Wend.( 
88;  (6  Paige)  89;  (16,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  38;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24^  26 
Wend.,  8 Paige) 86;  (26,  26 Wend.,  1, 2 HiU, 9 Paige) 87;  (9Paigek2,3 
HiU)  88;  (lOP^ge,  4,  6,  6  Hill)  40;  (6  HiU)  41;  (7  Hfll,  10,  11  P^ge) 
48;  (1, 2  Denio,  11  Paige,  1  Barb.  Gh.)  48;  (1,  2  Barb.  Gb.,  3  Denio)  45; 
(4,  6  Denio,  2  Barb.  Gh.)  47;  (3  Barb.  Gh.,  6  Denio)49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  68;  (4,  6,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (16,  16)  69;  (17,  18)  78:  (18,  19, 20)  76; 
(21, 22)  78;  (23,  24)  80;  (24, 26, 26)  88;  (26, 27, 28)  84;  (28, 29, 80)  86; 
(81,  32, 33, 34)  88;  (34r36)  90;  (36)  91;  (36,  37)  93;  (37, 38)  97;  (39  9a 

KOKIH  Gabouka— <1  Mart,  1  Hayw.,  1  IkyL)  1;  (2  Hayw.,  1  Gonl)  8; 


(lltefh.)a^4|(»lfofvh.)S;(l,SLMrRep.)6;  (1T.S.)7|  (Iliflrph., 
1  fiMTldi)  •;  (8  lUmha)  U;  (3  H»wkft)  14;  (4  H»wki)  16;  (1  Der.)  17; 
(91)^.)  18^  81;  a  !>«▼•  liq) i^  (8 Db^.,  2 De^.  Bq.)  tt| 84;  (4De^., 
9De^.  Bq.)86;  (4  ]>«▼.,  SDer.  Bq.,  1  D67.  ftK,  IDev.  A&  Bq.)  87; 
(1,  9 Der.  ft  &,  1  Der.  ft  B.  Bq.)  IHB^  80;  (1  Dev.  ft Bl  Bq.,  2DeT.  ftK> 
81;  (3,4D6y.  ft&,  ^De^.  ft&Eq.)88;  (4Dev.  ftK,2DeT.ftBLBq.> 
84;  (1  liwi)  88;  (1  Ired.  Bq.) 88;  (2 iMd.)  87;  (2, 8 Irad.,2Ind.  Bq.) 
88;  (3, 4lE«d.,  %  3If«d.  Bq.)  40;  (4,  5  IiwL,  3Ii«d.  Bq.)48;  (6^  6  Ind. 
8,  4  Irad.  Bq.)  44;  (6^  7  iMd.,  4  Ired.  Bq.)  45;  (7,8Ind.,4,6Ind.Bq.> 
47;  (8p  9Ind.,  8  Ii^d.  Bq.)  48;  (9,  10^  11  Ind.,  6  Irad.  Bq.)  81;  (11 
Ind.,  7  Irad.  Bq.)  88;  (1%  13  Ired.,  8  Irad.  Bq.)  88;  (13  Ind.,  8  Ired. 
Bq.,  Boabee  L.,  Bubea  Bq.)  57;  (BnabM  L.,  1  Joims  H,  Boabee  Bq.,  1 
J0D6B  Bq.)  80;  (1,  2  Joom  L,  1,  2  Jonw  Bq.)  88;  (2  Jodm  Bq.,  2,  3 
Jonw  L.)  84;  (8,  4  Jodm  L.,  %  3  Jooei  Bq.)  87;  (3  Joqm  Eq.,  4^  6  Jane* 
L.)  89;  (5,  6  Jodm  I*,  4  Joafls  Bq.)  78;  (4, 6  Jobab  Bq.,  7  Joqm  U)  76; 
(B^  6  Jones  Bq.,  7,  BJcom  L)  78;  (8  Jeaet  L.)  80;  (6  Joom  Bq.,  8  J<mm 
L.)88;  (1  Wiflst.  L.)  84;  (1,  9  Wiitft  L.,  Winst.  Bq.)  86;  (1  PhilL  L.) 
01;  (FhilL  Lttv,  FhiU.  Bq.)  08^  Oa 

0«M1)  18;  m  16;  (8)  17;  (4)  10,  80;  (5)88, 84;  (6)  86, 87;  (7)8?,  80; 
(8)  81,  88;  (9)  84;  (10)  88;  (11)  87,  88;  (12)  40;  (13)  48;  (14»  18)  46; 
(18)  47;  (17)  48;  (18)  61;  (19)  63;  (20)  66;  (1,  8  Ohio  St.)  60;  (8,  4 
Ohio  St)  68;  (4,  5  Ohio  St)  64;  (6,  6  Ohio  St)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  78;  (10, 11)  78;  (12)  80;  (13;  14)  88;  (14)  84;  (16)  88;  (16)  88; 
(18^  17)  01;  (17)  08;  (18)  Oa 

OIBMOV-<1)  88,  76;  (1,  2)  80;  (2)  88,  84,  8a 

FKKK8TLYA]rxAr-(l  Add.,  1,  2,  3  DftlL,  1,  2  Yestas)  1;  (1  Bin.,  3^  4  YeatM)  8; 
(2  Bin.)  4;  (3,4Bin.)6;  (5^6Bin.]r8;  (1,  2  Serg.  ft  B.)  7;  (3,4Seig.ft 
R.)  8;  (5^  8  Serg.  ft  K)  0;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  11;  (10 
Serg.  ft  R.)  13;  (II,  12  Setg.  ft  R)  14;  (13  Serg.  ftR)  16;  (14,  1ft,  18 
Berg,  ft  R)  18;  (17  Seig.  ft  R)  17;  (1  Rawle)  18;  (2  Rande)  10;  (2 
Bswle»  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88^  84;  (4 
B»wle^  1,  2  Watts)  88;  (4  Bawle,  2,  3  Watte)  87;  (6  Rawle»  4  Watts) 
88;  (1  Whwt)  80;  P,  2  Whart,  ft  Watts)  30;  (6  Watts,  3  Whart)  31; 
(7Watts)38;  (4Whart)33;  (8, 0 Watts, 4»  5 Whart) 34;  (9, 10 Watts, 
8  Wbsrt)  36;  (8  Whart,  1,  2,  3  Watts  ft  a)  37;  (3  Watts  ft  8.)  38; 
A4»6Wattsfta)30;  (5,  8  Watte  ft  a)  40;  (7,  8,  9  Watts  ft  S.)  48; 
(1,  2  PIL  St)  44;  (2;  3, 4, 6)  46;  (6, 8, 7)  47;  (7, 8, 9, 10)  49;  (10, 11, 12) 
61;  (18, 14^  1ft)  63;  (18, 17, 18)  66;  (18^  19, 20)  67;  (20, 21)  69;  (22)  60; 
(A  23;  24)  68;  (24, 28)64;  (26, 27)  87;  (28, 29)  70;  (29,  30,  81,  32)  78; 
(32;  38,  34)  76;  (35,  38,  37)  78;  (38,  39,  40, 41)  80;  (41, 42, 43)  88;  (44, 
46,  48)  84;  (48,  47,  48)  86;  (48,  49,  60,  ftl)  88;  (51,  52,  53)  91;  (54,  55, 
88)93;  (86)94;  (57,  58,  59)Oa 

BkMDK  l8LAin>Hl)  13»  38, 61,  689  (2)  66,  67,  60;  (3)  68;  (3»  4)  67;  (4, 5) 
70;  (Q  78;  (8)  76,  78;  (7)  80^  88,  84;  (8)  86,  91,  04;  (9)  Oa 

Boom  OAXbiiOUb-^l,  2  Bay,  1  Desatk  Bq.)  1;  (2  Dessn.  Bq.,  1  Brer.)  8; 
(8  Brer.)  3;  (3  Desan.  Bq.,  2  Brerr.)  4;  (3  Desan.  Bq.,  3  Bre^)  6; 
(4 Desan.  Bq.,  3 Brev.)  6;  (lNottftM.)0;  (1  Kott ft M.,  1  MoCord)  10; 
(1,  2  IfiU)  18;  (2  lieCoird)  13;  (i  Harp.  Bq.)  14;  (3  MoCerd)  16;  (1,  2 
HoOord  Gh.)  16;  (4HoOord)17;  (1  Harp.)  18;  (1  Bai)  19;  (1,  2  BaL, 
1  BiL  Bq.)  81;  (2  BtoL,  1  Bsl  Bq.,  1  Bieh.  Bq.)  83;  (1  Rich.  Bq.)  84; 
(lHil],lH]aGh.)86;(2Hil]»l,2HillGh.)87;  (2Hi]lGh.)88;  (3fliUp 
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1  BUtj,  1  BSUy  Oh.,  S  Hm  Cb.)  80;  (Dudley)  81;  (Bioe)  88;  {Oumfi^ 
84;  (1  HdMoIL)  86;  (1  IfcMaJL  Kq.,  2  McMqIL)  87;  (2  MdMnlL,  1 
Spean  Eq.)  89;  (1  Bgmn,  1  dpaws  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich). 

2  8pMtfB)48;  (1,  2Bioh.,  J,  2Bich.  Bq.)44;  (2,  4 Rich.) 46;  (2Ribh. 
Eq.)  46;  (1  Stsrob.  Eq.,  1.  2  Strob.)  47;  (%  8  Strob.,  2  Strob.  Bq.)  40; 
(3,  4  Strob.,  8  Str^b.  Eq.)  61;  (4»  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  68; 
(3,  4  Rich.  Eq.,  4,  6,  6  Rich.)  66;  (4  Rich.  Eq.,  6  Rich.)  67;  (5,6Rich. 
Eq.,  eRich.) 60;  (6^  7 Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  Jm)  64;  (9,  10  Ri^  L.)  67;  (8,  9  Rich.  Eq.,  10^  H  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)78;  (12  Rich.  L.,  11  Rich.  Eq.)  76;  (12  Rich. 
L.,  1),  12  Rich.  Eq.)  78;  (12  Rich.  Eq.,  13,  14  Rich.  L.)  01;  (18  Rich. 
Eq..,  14  15  Rich.  L.)  04;  (15  Rich.  L.,  1  &  0.)  Oa 

rkmf nsEB— (1  Overt)  8;  (1  Cooke,  2  Oyert)  6;  (3,  4,  5  Hay.)  0;  (Peck)  14; 
(M.  A^  Y.  17;  (1,  2,  3  Terg.)  84;  (4,  5  Terg.)  86;  (8,  7  Terg.)  87; 
8  Terg.)  80;  (9, 10  Terg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Hamph.) 
84;  (2  Humph.)  86,  87;  (3  Hninph.)  80;  (4  Hnmph.)  40;  (5  Humph.) 
48;  (8  Humph.)  44;  (7  Hnmph.)  46;  (8  Homph.)  47;  (8,  9  Humph.)  40; 
(9,  10  Humph.)  61;  (10,  11  Hnmph.)  68;  (1  Swan)  66, 67;  (2  Swan)  68; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  66;  (3, 4  Sneed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  76;  (1  Gold- 
weU)  78;  (2  GoldweU)  88;  (2,  3  ColdweU)  01;  (4,  5  ColdweU)  04;  (5,  8 
ColdweU)  Oa 

TlZiLS— (1)  46;  (2)47;  (3)40;  (4,5)61;  (5,8)66;  (8)66;  (7,8,9)68; 
(9,  10,  11)  60;  (11,  12,  13)  68;  (13,  14,  15)  66;  (16,  17,  18)  67;  (18,  19, 
20)  70;  (20,  21,  22)  78;  (22)  76;  (23,  24)  76;  (25,  25  Snpp.)  78;  (26) 
80,  88;  (26,  27)  84;  (27)  86;  (28)  01;  (29,  30)  04;  (30,  31)  Oa 

Vdmont^I  K.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6,  18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  10,  81;  (3)  81,  88;  (4) 
88»84;  (5)86;  (6)87;  (7)80;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(13)  87;  (14)  89;  (15)  40;  (16,  17)  48;  (17,  18)  44;  (18, 19)  46;  (19)  47; 
(20)  40;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24,  26)  68;  (25, 
26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 
82)  76;  (32,  33)  78;  (33, 34)  80;  (35)  88;  (35,  36)  84;  (36,  37)  86;  (37, 
38)  88;  (38,  39)  01;  (39, 40)  04;  (41)  Oa 

flBOiKiA--(l  Jeff.,  1,  2  Wash.,  1,  2  CaU)  1;  (3, 4,  5  CaU)  8;  (1,  2  Hen.  &  M., 
8Call)8;  (4  Hen.  &M.»  1  Mnnf.)  4;  (1  Va.  Cas.,  2,  3Mnnf.)6;  (4  Muni) 
6;(5Munf.)7;  (6  Mnnf.)  8;  (1  Gilm.)  0;  (1  Rand.)  10;  (2  Rand.)  14; 
(3,  4»  Rand.)  16;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  10;  (2  Leigh)  81; 
(3  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigh)  80; 
(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 
(11, 12 Leigh)  87;  (1  Rob.)  80,  40;  (2  Rob.)  40;  (1  Gratt)  48;  (2aratt) 
44;  (3  Gratt)  46;  (4  Gntt)  47;  (4^  6  Gratt)  60;  (5,  6  Gratt)  68; 
(7Gimtt.)  64;  (7,  8  Gratt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  Giatt)  66;  (18  Gratt)  67;  (13GTatt)  70;  (14 Gratt)  78; 
(16  Ghratt)  76;  (15, 16  Gratt)  78;  (16  Gratt)  80, 84,  86;  (17  Gntt)  01, 
04;  (18  Gratt)  Oa 

W»r  VzBOiNiA— (1)  88^  01;  (2)  04;  (%  3)  Oa 

W]aooN8iN-<l  Pin.) 80,  40,  48,  44;  (2 Pin.,  1  Chand.)  68;  (2,3Pin.,  2;S 
Ohand.)  64;  (3  Pm.)  66;  (1, 2)  60;  (3)  68:  (4)  66;  (5)  68;  (6)  70;  (7)  78; 
(7,  8,  9,  10)  76;  (10,  11,  12)  78;  (18,  14)  80;  (15,  16)  88;  (16,  17)  84; 
(17, 18)  86;  (19,  20)  88;  (2^,  21)  01;  (21,  22)  04;  (22,  23)  00. 
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Bean  ▼.  Charlton 8trt&t$ 23  Wis.  590 205 

Beanv.  Smith Ne  exeat 23WiB.483 198 

Bent  ▼.  CotdiaaMn AemrnpeU. 23  Wis.  120 Ill 

BetrattetcR.  U,  C^.  r,  OartiM  . .Negiigmue 23  Wis.  152 141 

Benohoe y.  Gamble Pledge. 38GaL341 899 

Bieber  Y.  Town  of  Fikkbai§,....Ne(figenee 22  Wis.  676 91 

Ehrenberg,  SnoneMion  ot WUU. 21  La.  Ann. 280...  729 

EysterT.  Hatheway Bameeteade 501]Li21 637 

FaDonv.  Kehoe Deede 38  Gal.  44 847 

Fwmen'etc.  Ins.  Go.  r,  Obmmat.lmmnmee 50  DL  111 492 

Feller  ▼.  Alden £r«i6aml  oimJ  i0{/'e.23  Wis.  301 173 

^Newia^^^iSSr    ^**'[^^.<^-'-«««^..21La.Ann.24.^ 

Field  y.  Tibbetti Neg.  inainmietUe. .  .61  Vie.  268. 770 

Fleming  and  Baldwin  ▼.  Shielda.  .^aadbnenf 21  La.  Ann.  118. . .  710 

Fordv.  Bnokeye State Ini.  Co..../iuifraiie8 6Boah»  133 663 

Ford ▼.  Magnolia Ini.  Co. Inemranee 6BQah,138 668 

Fredendall  V.  Taylor. j  ^**'**''*J2^  [23  Wis.  538 203 

^'ddSL^***''''*^  *   ^  ^'  [ifedfcoirfot'aflif  ...25Ark.490 233 

Gardner y.  KertMy. BjeetmatL 39Ga.664 484 

Gates  y.  Thompeon SMppitig 57  Me.  442. 782 

Goodwin  y.  Hardy Canparatkme 67  Me.  143. 75^ 

CkMSomy.  Badgett Plead.  andpraeHee  6  Bosh,  97 668 

Grainy.  Aldrieh AeeignmeiUe 38CaL  514 423 

Griffith  y.  Smith JRepUvin 22  Wis.  646 90 

Gnmaey.  Malon^ BeiaieetifdeeedenieiSCel.  85 


Hale  y.  Milwaukee  Book  Co. Warehoueemen 23  Wis.  276 169 

Hamiltony.  Lnbokee...  Powere 61I1L  416l 6iK 

Haaaner  and  Company  y.  Gny...CofilrflMte 25  Ark.  350. 220 

Hendrie  y.  Berkowiti Parinenk^ 87  GaL  113 261 

Hinesy.  Robinson. Co4emmeg 57  Me.  894. 77f 
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T.Hobm WaUn BSMb^tHL 

Hunt  T.  Lmieki Jhwcwtftm ..880feLS73 404 


y.  Brmdn. Partnmhip 27Iow^l81< 


[/MMraMf 0OI]L12Ol 407 


Inrannoo  Co.  of  Nortii 
▼.  MeDowdL 

Jenkm* ▼.  ItaplM •• OoHkadM, WQa»  6fi6.. 

Johnaon  ▼.  CiolMim »..Mmr^ge4miMrmJSZWu.4n 

Jones  y.Evl M^ 87  00.680. 

Jones  ▼.  Moanirk AMaeknmi. 51  DL  88SL.. 

Jones  T.  MoigHn AUorme^  tmd  eUmdM  Qtu  810 468 


▼.  FkatiMT ifaninl  WMM* . .  .81Lid.  82 687 

Kelk^ T.  Vmolisr Neg. intkwnmt^  .88Wis.81 

KeUy  sds.  People OrtmimU  km 88CU.146 


Kenton  Ins.  Cow  t.  She»  sod  )  >.,,.  _.  ,                  ^ «|„  .    ttA  ata 

O'ConnelL  J/nmiwiM 0Bash,174 wa 

Kitchens  T.  KHdwM ffUb 88Gk.  168 468 

Kline  T.  Oentnd  Ptaifio  B.  R.  CbwJfti<&WKii 87OfeL400 882 

Knapp  ▼.  Bsrtlett mBempihm 88  Wis.  68 100 

Knii^t  ▼.  Dyer Deeit ff7Me.l74 766 

Kni£^t  T.  Whttnm MMeMm$ 6Bosh»61 662 

Knotts  ▼.  Pkeble N^  UHtummti. .  .60  PL  226 614 

KnisT.HflOane jhwmmtf 22Wis.628 85 

LeeT.Figg Jwdgmmt$ 87Gsl.828 871 

Leibery.  Ijywpool  tta.  Lml  O^^.Jmwmamtt 6Bnsh,680 606 

Lemon  y.  Gxosikopf CbnAueto SBWis.447 68 

Leonard  y.  Donton IFonAoiiMmai . . .  .61  IlL  488. 568 

l^'^^'Or^ {"j^tZ:^^'^'^ «^^ 

Lmdseyy.Linds^ Deeda 60I1L70. 480 

layiogston  y.  Qsnssen Jb'riCNKla(im'fit..21  La.  Ann. 286...  731 

LoQisyille  and  NaslmUe  R.  R.  lRaUrwtd9             )  ai»..i.  ira  mm 

Co.  y.  Fflbem's  Adm^z.  f  moMeramimr^tS  6Basli,«€ WO 


Maeklm'sSseoatorT.  Cratoiier...PartoersJI4» 6Bosb,401 

Mageey.  Magee. Hamutead$ 61  IlL  600. 671 

Martiny.  Western  UnkAR.B.Ce.JV€y2^«iee 28  Wis.  487 180 

Kartin  y.  ZeUerbMh. Oorforatkm§ 88CaL800 865 

MoGarfy  y.  Fteple Mmdtmce    wiMptfer  .51I1L  231 542 

McMonay y.  Shnek Matn^pUom 6Bo8h»lll 662 

Meoklem y.  Blake OommmU 22Wi8.405 68 

Miles  y.  Thome Trmi9    oowlmcto.  .88  CaL  836 884 

^'ic'S^cSlJ^*  "^  "  (if«-i^^...23 Wi.  144 138 

Hinen'DitehCo.y.Zsllerfaadu..ainfioraltew 87CaL548 800 

Mosher  y.  GriiBn Wagen 61I1L  184. 541 

Mnmford  y.  Can^ CoiUneta. 50111.37a 526 

Murphy  y.  d^  ol  FonddnlAcAnna^ 28  Wis.  865 181 


14  Oammb  Bkfobtsd. 


em  ImOok 

Ini.  Co. 

Oln^T.  Hattij MmdHptilwptfiuM PL 4BS (M 


Northwsrtm  Iiw  O^  T.  Jta»  K^^^^y^g^^ 28Wm.  IflO 14S 


J^9A!nY.Ukjar9^€iMaMm..Mmh^€orpo'n$MQtuT2S 48S 

Partridge  T.  Bmoow. Jmdgmemli 27  Iowa»  M :  64S 

People  T.  Kellj (Mmbtaltam 88Cal.  145 Ml 

PikoT.  MUm.. Fremtmeomfe^emSZWiB,  164 148 

Pitrev.  Oflbtt Oommonearrien... 21  La.  Ann.  679...  749 

Porter  T.Oaiiy P^urttmMp 60  DL  319 629 

T.  Ljnoh. CarporaHom 38  GaL  628 427 


Raymooid  T.  Holbom Mortgagei 23Wi8.67 ...  106 

ReaT.Taoker Btduetkm 51  BL  110 639 

Rich  y.Zeilfldofff Dted» 22 Wis.  544 81 

Riley  T.  Qnigley Morigaga SOUL  304 616 

Robert T.  Adams JBaoecMtkmt 38GaL383    413 

Russell  T.  Hairis Maoeaiiktm 38Cal.  426 421 

San  Vniunsoo  ▼.  Folds Advene.  jpoeeeuion.VJ  Cal.  349 278 

SawyerT.  Chioagoeto.  B>Oo....^yefMy 22  Wis.  402 49 

Schmidt  Y.  Milwankee  eto.  B'y Co. ^^V«0-^<>>My. 23  Wis.  186 158 

Schnee Y.  Sohnee PMiclamde 23Wis.377 183 

Seaton  and  Bioderiok  t.  Marshall  .Baoempiione. 6  Bush^  429 683 

Simpson  y.  Montgomsty Vendor  and  vendee,2&  Ark.  366 228 

Simpson  y.  Pearson Skioppet 31  Ind.  1 677 

Simpson  Y.  Wxena BaiimenU 50111.222 511 

Sims  Y.Sims MdcUeet/deeedenie^dOtL  108 450 

Slooomb  Y.Deliacdl JudgmetUe 21  La.  Ann.  356...  740 

Smith  Y.  Qranbeny BK*r9€mdadm'r9..29Qm.  381 464 

Smith  Y.  Lawrsneo StaMe  qf  lkmiai'nM.9S  CeL  2i 844 

S^*"^*""** l^faS^«rf«(r«[^^*"« »" 

Smith  Y.  Stewart.. ••• War 21  La.  Ann.  67....  709 

Smith  Y.  Walksr {^'^'^Z^inenhip}^^^  ^^ *^* 

Snydaoker  Y.  Brosse Prooeee 51111.357 651 

Spencer  Y.  Geissman. . . . .  • Hometieade 87CaL  96 248 

SpliYallo  Y.  Patten .y€y.<iiiCnimailt...38CaL  138 358 

Starr  Y.  Light Salea 22  WU.  433 55 

Stegar  Y.  State BMery 39  Ga.  583 472 

StOYons  Y.  State {^'"''''^^                             «4 

St.  Louis  etc.  R.R.CowY.Terhiuie. iSoi^xxuif. 50111.  151 504 

Strohn  Y.  Detroit  etc  R.  R.  Co...Commoii  carriers...  23  Wis.  126 114 

Stndabaker  v.  White Bonds 31  Ind.  211 628 

Sntton  Y.  JerYis Deede 31  Ind.  266 631 


Cases  Bspobtkd.  1ft 


W^Mm,  SuBjacc  Rmsb  Pass. 

Thomis  T.  Milnnm Maecuiiom 89 G«.  S8S..» 45f 

TowloT.  Bwing... Jkedt 23  Wis.  896 179 

Wagner ▼.  Haniui fToyf SSOfeL  111  ..•^...  864 

Wallacev.  UaMmfwm Common  earrkn  ,  M  G9l  617 478 

Walls  v.WillMr &'rtaiuf  aclmV«.. 37  Cal.  424 21N> 

Walrod  V.  Msnaoa SioL  </fimtftx<i6n«.23  Wis.  393 187 

Walsh  ▼.  Dart Neg.  inatrumerUs. .  ,23  Wia.  334 177 

Waittv.  Hewey StoLqf  limitations. 67  Me,  991 789 

Webber  y.  liiiior Sak§ 6  Bush,  463 688 

Welchel  ▼.  ThompMO. PaflUkm, 39  Ga.  659 470 

White  T.  Hermanr Vmdor  and  vendee.bl  IlL  243. 648 

Witham  ▼.  Witham Beptofin 67  Me.  447 787 

Woodlev.  Whitnej Oomkudi 23  Wis.  66 108 

Woote&T.  WaUna MMmrn 890a.  228 466 

Wright  ▼.  Harks Sakt. 21  La.  Ann.  S6S. . .  72S 

Saebarie  t.  Q«dlrej AML^Bniltatfeiii.60IIL  186. 


GASES  CITED, 


FAffii 

AbbMVT.  Manbk 070 

AklbMY.  AnMEun  Hai4  Bnb- 

berOow 982,936,  ZX 

Abbott  T.  KimbalL 656 

Abntmiy.  Foabee 127 

Ackerman  T.  Imott 996 

ADklin  T.  Fuebal 837 

Adair  T.  Brimaar. 299 

AdamT.  Arnold 276 

Adama  ▼.  Conant* 79 

AdamaT.  Lmdaell 

AiioMif  y.  Peoplo 

Adana  T.  Smith 126^  129 

AdamaT.  Stringer 119,  134 

Adama  Coan^  T.  R  a  M.  R.  R..  651 

AddiaoQ  ▼.  State 222 

MboA  life  Ina.  Co.  t.   MoOor- 

mick. 195 

Agnew  T.  TerttemiaiL 395 

Akerly  V.  Vilaa 77 

Albion  F.  &  L.  Lia.  Oa.  T.  Milk.  671 

AlbroT.  Agawam  Canal  Gow 621 

AlcDtt  ▼.  Lakin 66 

AldridM  ▼.  MeCUUand. 298 

AlflTftnder'a  Cotton. 607 

Alexander  ▼.  Batea. 222 

AleTander  ▼.  Hickoz. . .  •  • 634 

Alexander  ▼.  Miller 646 

Alfordv.  Irwin. 219 

Allaire  ▼.  Hartahomei 102 

Allen  y.Blnnt 119 

Allen  y.  Brealaner. 223 

Allen  T.  Hancock 94 

Allen  y.  Hawley 676 

Allen  y.  Merehaata' Bank. 674 

AUen  y.  Norton. 878 

Allen  y.  Perry 162 

Allentown  Bank  y.  Back. 446 

Alleyy.  Carleton 858 

Alaopy.  SwatbeL 119^  120 

Alston  y.  Alaton. 890 

Altesy.  HinoUer 486 

Alyord  y.  Latham 64»  66 

Amerioan  Bank  y.  Doolittle 429 

American  Ex.  Co.  y.  Hoekett . . .  686 
American  Exchange  Bank  y.  Mor» 

riaOan&lCo. 269 

American  Ina^  Co.  y.  Center. ....  784 

Amesy.  McOamber 668 

Amea  y.  Scnddar. 299 


Andenoa  y.  Bath, • 94 

Anderaony.  Donglai 270 


Andenoa  y.  Friend, 

Andenoa  y.  Hill 184 

Andersons  y.  MoncriaA 64 

Andre  y.  Bodman 127 

Andrews  y.  Brown 896 

Andrews  y.  Smithwiak 89q»  892 

Angier  y.  Webber 48%  681 

Angnisola  y.  Amex 864 

Anonymous 886^  444 

Anson  y.  Anson. 108 

Ansticey.  Brown 893 

Archer  y.  Hnbbell 183 

Arden  y.  Arden. 894 

Ardesco  Oil  Ca  y.  N.  A.  Min. 

etc.  Co. 884 

Arena  y.  Weir 484 

Arimond  y.  Green  Bay  eto>  Canal 

Co. 81 

Armstrongy.  Campbell. 390^  391 

Armstrong  y.  Hayward 429 

ArxQstrong  y.  Keith 129,  180 

Armstrong  y.  Nichols 699 

Armstrong  y.  Risteaa 282 

Amutrongy.  Toler .60^62 

Arnold  y.urimes 186 

Arnold  y.  Potter 676 

Arnold  y.  State 486 

Amdt  y.  Harshaw 177 

Arrington  y.  loscom 279,  282 

Arrington  y.  Sherry 274 

Asay  y.  Hooyer 731 

Ashley  y.  Pease 777 

Ashnrst  y.  Field. 766 

Askins  y.  Commonwealth 221 

Atchison  y.  Jansea 120^  121,  122 

Atchison  etc  R.  R.  Oa  y.  Frank- 
lin   126 

Atkyns  y.  Kinnier 630^  631 

Atlantic  Ins.  Ca  y.  GoodhnlL . . .  678 

Atlantic  Ins.  Co.  y.  Wright 493 

Atlantic  Fire  and  Marine  Ins.  Cob 

y.Boies 402 

Attorney-General  y.  Alford 299 

Attomey-Genisraly.  Fiahmoogen' 

Co 389 

Attorney-General  y.  Gower 886 

Attweod  y.  Frioot 183 

AtweU  y.  Miller. 690 


Am.  dm.  Vol.  ZODt-f 
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Cases  Citid. 


PA«B 

Atwood  T.  Loom. 690 

Anfdauaunp  T.  Smith 137 

Anley  ▼.  Ostomiaii 203 

Aultman's  Appeal 433 

Anltmann  y.  Folkr 648 

Aultman  ▼.  BiohardMn 851 

Aurora  V.  West 630 

Aurora  F.  Ins.  Co.  ▼.  Eddy 604 

Austin  y.  Searing 205 

Austin  y.  Underwood. .  ,SSI^  675,  672 

Austin  y.  Vandermaik 255 

Ayerett  y.  Booker 64 

Ayery  y.  Bowman 409,  412 

Ayeryy.  Holland 89Q,  891 

Ayeson  y.  Kinnaird 457 

Ayery.  Tilden 630 

Aymar  y.  Sheldon 672 

Babb  y.  Harrison 463 

Backenstoss  y.  Stahler 844 

Backhouse  y.  Selden 668 

Backus  y.  McCoy 70,  73,  77 

Batf ley  y.  Peddie 630,631 

BaQeyy.  Smith 102 

Bainbridgey.  Sherlock.... 772 

Baird  y.  Walker 893 

Bakery.  Griffith 582 

Baker  y.  Kinsey 289 

Bakery.  Kistler 584 

Baker  y.  Martin 898 

Baker  y.  Barney 574 

Bakery.  State 217 

Baker  y.  Superyisora 81 

Bakery.  Whiting 888,  392 

Baker  y.  Young 164 

Baker  Mfg.  Co.  y.  Fisher 223 

Baldwin  y.  Freydendall 276 

Baldwin  y.  Porter 64,67 

Baldwin  y.  Snowden 539 

BaUy.  Herbert 771 

Bally.  LawBon 390 

Balliet  y.  Brown 835 

BaUin  y.  Dillaye 592 

BalliBter  y.  HamUton 672 

Ballou  y.  Hale 471 

Baltimore  eto.  R.  R.  y.  Brenia. .  606 
Baltimore  etc  R.  R.  Co.  y.  Laf- 

fertys 126 

Baltimore  eta  R.  R.  Co.  y.  Polly  126 
Baltimore  etc.  R.  R.  Co.  y.  State  627 
Baltimore  eta  R.  R.  Co.  y.  Wor- 

thington 132 

Bank  y.  Lewin 675 

Bank  of  Illinois  y.  Boody 672 

Bank  of  Louisiana  v.  De jean ....  732 

Bank  of  Louisiana  y.  Smith 745 

Bank  of  Mississippi  y.  Dunoan.  .•  337 

Bank  of  Missoun  y.  Wells 271 

Bank  of  Newbury  y.  Eastman. . .  633 
Bank  of  Rochester  y.  Bowen.262;  255 
Bank  of  United  States  y.  Dan- 

dridge 315 

Banks  y.  Lee 860 


Baaaemer  t.  Toledo  eto.  B^  Co.  68$ 

Barber  y.  I^on 660 

Barclay  t.   QoieksilTer  Mining 

Co. 886 

Bard  y.  Ebton 185,  186 

Barfield  y.  Britt 467 

Barker,  Ex  parte 243 

Barker  y.  Myton 162 

Barker  y.  Qatea 266 

Barker  y.  Mann 621,  600 

Barker  y.  Parker 66 

Barkman  y.  State.   126^  182 

Barnes  v.  Gay 674 

Barnes  y.  Learned 74 

Barnes  y.  Thompson 235 

Barney  y.  Saunders 208 

Barrett  y.  White 656 

Barry  y.  Merchants  Ex.  Co 834 

Barthell  y.  Roderick 646 

Bartholomew  y.  Merchanta'  Lm. 

Co 680 

Bartlett  y.  Braunsdorl 79 

Bartlett  y.  Brown 625 

BarUett  y.  Drew 887,764 

BarUett  y.  Fits 296^297 

Bartletty.  Kidder 788 

Barto's  Appeal 695 

Barton's  lYust^  In  re 765 

Barton  y.  Kane 190 

Baskin's  Appeal 731 

Bassetty.  St  Albans  Hotel  Co. .  .^ 

764 

Batchelder  y.  StuigiB 79 

Bates  y.  Ball 120,  122 

Bates  y.  Mackinley 765 

Bates  y.  New  York  Ins.  Co. 764 

Battis  y.  Hamlin 91 

Batty  y.  Hopkins 166 

Baxter  y.  Bradbuiy 77 

Bayle  y.  Zacharie 672 

Bazemore  y.  Dayii 461 

Beach  y.  Elliott 223 

Beal  y.  Harrington 676 

Bealy.  Warren 150 

Beally.Beall 120 

Beall  V.  Territory 135 

Bealsy.  Beals 130,  133 

Beany.  Mayo 71 

Beard  y.  Stanton 390 

Beardsley  y.  Foot 582,  651 

Beanbein  y.  Beaubein 390,  391 

Beayery.  Taylor 129,  135 

Becky.  Brady 722 

Bedupland  y.  McKeen 79 

Beebe  y.  Hartford  County  M.  F. 

Ins.  Co. 497 

Beers  y.  Bridgeport 763 

Beggy.Beffg 198 

Behrensy.  McKenzie 491 

Beisi^el   y.    New   York   Cent. 

R.R. 606 

Be^den  y.  Seirmour 74 

Belding  y.  Pitkin 874 


Casks  Citbd. 
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FAOB 

BaUut  eio.  R.  R.  Go.  t.  Bdfut  762, 

763 

BelfoidT.  GniM 152 

BeUv.MoM 339 

BeUv.North 125 

BeU  y.  Packard 669,672 

Bell  y.  Rawaon 220 

Belton  y.  Vinton 488 

Bender  y.  Frombergar 73 

Bennett  y.  Child 167,582 

Bennett  y.  Irwin «.    69 

Bennett  y.  Ronyon 123 

Benaon  y.  Atwood 132 

Benson  y.  Bmoe 294 

Benson  y.  Lnndy 135 

Bentloy  y.  White 521 

Benton  y.  Jones 150 

Bena  y.  Hines 749 

Berkshire  V.  Byana 67 

Berkshire  and  Danp.  Tp.  Co.  y. 

Myers 324 

Bemal  y.  Hoyiona 343 

Bernard  y.  Bninner 128 

Bernard  y.  Doogka 275,  276 

Berry  y.  Berry 579 

Berry  y.  Boggesa 574 

Berry  y.Gnffin 128 

Berry  y.  Montgomery  and  West 

PointRR. 458 

Bertini  y.  Varian 390,  396 

Berwick  y.  Halsey 298 

Besty.  Allen 183 

Betteley  y.  Reed 64 

BeyaoB  y.  Bolton 527 

Beverly  y.  Lawson 79 

Bevitt  y.  Crandall 110 

Bibb  y.  Pope 594 

Bickford  y.  Page 69 

Biddle's  Appeid 763,765 

Bierce  y.  Red  Bluff  Hotel  Co. . ..  339 

Bigelow  y.  Catlin 398 

Bigelow  y.  Rutland 94 

Bigelow  y.  West  Wisoonain  R'y 

Ca 118 

Riggers  y.  Pace 469 

Billard  y.  State 473 

Billings  y.  McCoy 125 

Billings  y.  Trask 434 

Bingham  y.  Weiderwaz 74,  78 

Binney'sCase 334 

Birz«ll  y.  Schie 575 

Bishopy.  State 132,  133 

BisseU  y.  Michigan  Soathem  and 

Northern  R  R.  Cos. .  .307,  309,  315 

Bissel  y.  Price 171 

Bitzery.  Hahn 297 

Black  y.  Delaware  etc  Canal  Co.  336 

Blacky.  Pattison 276 

Black  y.  Rogers 599,  614 

Blackmany.  Pierce 338 

BUuskwell  y.  Webster 668 

BlackweU  y.  Wilson 217 

Blagg  y.  Hnnter 230 


TAmm 

Blair  y.  Mihraiikeo  and  Pnixia 

du  Chien  R.  R  Co. 162 

Blake  y.  Bomham 73 

Blakeman  y.  Bent(»i 483 

Blakeway  y.  Strafford 896 

Blanchard  y.  Baker 773 

Blanchard  y.  Blaaohaid 78,  79 

Blanchard  y.  EUia 78 

Blanchard  y.Hozie 79 

Blanchard  y.  T^ler 466 

Blankenahip  y.  Dooglasa. . . .  127»  619 

Blanks  y.  Rector 202 

Blighy.  James 670 

Bloody.  Barnes 536 

Bloody.  Light 412 

Blood  y.  Wilkina 74 

Bloodgood  y.  Bmen 895 

Bloomy.  Wolfe 75 

Bloomer  y.  Hendersoa 519 

Bloomer  y.  SherriU 120 

Bioomington  y.  Brokaw 688 

Blossom  y.  Enoz 78 

Blount  y.  City  of  JaneayiRd 213 

Bloxam  y.  Metropolitan  R'y  Co..  762 

Bluev.  Blue 260 

Blue  y.  Kibby 134 

Blnmenthal  v.  Brainerd 586 

Blunt  y.  Walker 333 

Blystone  y.  Burgett 529 

Board  of  Water  Commissioners  y. 

Burr 136 

Boardman  y.  Lake  Shore  etc.  R 

R  Co 761 ,  762,  763,  764 

Boardman  y.  Woodman G38 

Bodley  v.  Ferguson 397 

Boggsy.  Clifton 120,  12G,  133 

Boggs  y.  Merced  Min.  Ca 379 

Bohn  y.  Brown 433,  435 

Bond  V.  Eplev 645 

Bonesteel  v.  Orvis 202 
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SaWTBB  V.  GhIOAGO  and   NOBTHWBSTHIIN   B't  Ga 

[22  WlSOOKnif,  402.1 

TBAmm  BMrunrKD  bt  Mxll-owws,  to  Dhjvkb  Floub  to  RAn.miiAii 
OoMEAKT  for  tmuportetion  hM  no  power  by  TiriiM  of  his  omploymait 
to  dinect  the  delivory  of  the  flonr  b  j  the  oompaay  to  a  third  pmon;  and 
tho  agents  of  tibe  company  are  bound  to  know  thia,  and  if  they  ao  daU\rer 
the  floor,  the  company  ia  liable  aa  f or  a  conyeraion. 

SraTBMEHT  OF  Tkamsteb  in  Employ  of  Mill-owhib  tbat  Floub  Di- 
UVKBXD  BT  Hm  to  a  railroad  company  waa  "for"  a  certain  peraoA 
does  not  imply  that  it  waa  to  be  delivered  by  the  company  to  him  with- 
out fuiher  instmctiona  from  the  owner. 

OoiTTBAOT  FOB  Saljb  OF  Thbxb  Hundbxd  Barbklw  OF  Flovb,  to  bo  do- 
liTored  in  lota  of  one  hondred  barrela,  each  lot  to  be  paid  for  on  delireryp 
ia  aeverable,  and  deliTcry  and  receipt  of  payment  for  the  last  two  lota 
do  not  ecoatitate  a  waiver  of  any  righta  of  the  aeller  artaing  out  of  an 
HBsntbixiaed  delivery  d  the  firat  lot  by  a  railroad  company  to  the  pur- 
ohaaar  without  payment  made. 

bBONBOua  Instructiok  not  Pbejudichal  is  vot  Gbound  fob  Rxvxbsal. 

Action  for  damages  for  the  alleged  conversion  of  one  hun- 
dred barrels  of  flour  delivered  to  the  defendant  railway  com- 
pany for  transfMHiation,  subject  to  plaintiff's  order,  and 
delivered  by  the  company,  without  aathority,  to  one  Tilton, 
who  shipped  it  out  of  tha  state  and  converted  it  to  his  own  use. 
The  plaintiff,  who  was  a  mUl-owner  in  Milwaukee,  agreed,  by 
oral  contract  with  Tilton,  to  sell  him  three  hundred  barrels  of 
flour  at  eight  dollars  per  barrel,  to  be  delivered  in  lots  of  one 
hundred  barrels,  each  lot  to  be  paid  lor  on  delivery,  which 
was  to  be  made  at  the  defendant's  depot  in  Milwaukee.  In 
pursuance  of  this  coatf act,  the  plaintiff  sent  one  hundred  bar- 
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rels  to  the  depot,  and  the  defendant's  shipping  clerk  ascer- 
tained from  the  teamster  who  hauled  the  first  load  that  it  was 
''for  Tilton.''  He  knew,  however,  that  it  was  brought  firom 
the  plaintiff's  mill.  On  the  same  day  Tilton  procured  from 
the  company  a  bill  of  lading  for  the  one  hundred  barrels,  and 
shipped  them  to  Chicago;  and  the  defendant  afterwards  gave 
the  plaintiff  a  receipt  for  the  flour,  which  stated  that  it  was 
received  "for  shipment."  Subsequently  the  plaintiff,  by  Til- 
ton's  order,  delivered  at  the  depot  the  two  remaining  lots  of 
one  hundred  barrels  each  called  for  by  the  contract,  and  re- 
ceived from  Tilton  for  each  lot  $825  upon  delivering  to  him 
the  railroad  receipt.  The  fifty  dollars  in  excess  of  the  con- 
tract price  was  by  Tilton's  direction  and  the  plaintiff's  consent 
to  be  applied  on  his  indebtedness  to  the  plaintiff;  but  the  evi- 
dence was  conflicting  as  to  whether  it  was  to  be  applied  upon 
his  account  generally,  or  specially  as  a  payment  on  the  flour 
in  controversy.  Verdict  was  rendered  for  the  plaintiff  for  the 
full  value  of  the  flour,  and  interest;  and  a  motion  for  a  new 
trial,  on  the  ground  of  errors  in  the  rulings  and  instructions  of 
the  court,  and  that  the  verdict  was  contrary  to  the  evidence, 
being  overruled,  and  judgment  being  entered  on  the  verdicti 
defendant  appealed. 

Brown  and  Pratt^  for  the  appellant. 
Byron  Pavne^  for  the  respondent. 

By  Court,  Dixon,  C.  J.  Mr.  Watson,  the  receiving  and 
shipping  clerk  of  the  defendant,  the  railway  company,  knew 
that  the  floor  belonged  to  the  plaintiff.  He  knew  it  because 
he  knew  it  came  from  the  plaintiff's  mill,  and  that  the  team- 
ster who  hauled  it  was  the  same  who  had  previously  hauled 
flour  for  the  plaintiff.  He  himself  testified  to  these  facts. 
He  also  testified  that  his  only  authority  for  delivering  the  bill 
of  lading  to  Mr.  Tilton  was,  that  the  teamster  '*  said  that  the 
flour  was  for  Mr.  Tilton."  This  was  clearly  no  authority  for 
delivering  the  flour  to  Mr.  Tilton;  and  such  delivery  was  a 
conversion  by  the  railway  company. 

In  the  first  place,  the  teamster  was  not  the  agent  of  the 
plaintiff  for  any  such  purpose.  He  was  a  mere  servant,  hav- 
ing possession  of  the  flour  for  the  purpose  of  delivering  it  to 
the  railway  company,  and  nothing  more.  He  had  no  power 
or  semblance  of  power,  by  virtue  of  his  employment,  to  direct 
the  delivery  of  the  flour  by  the  railway  company  to  Mr.  Til- 
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ton  or  any  one  else.  The  agents  and  servants  of  the  railway 
company  were  bound  to  know  this,  and  to  govern  themselves 
accordingly:  See  authorities  cited  by  counsel  for  plaintiff  to 
this  point.  Special  authority  from  the  plaintiff  to  the  team- 
ster for  that  purpose  was  not  shown,  nor  attempted  to  be. 

In  the  second  place,  the  statement  of  the  teamster  that  the 
flour  was  for  Mr.  Tilton  did  not  justify  the  inference  either 
that  it  then  belonged  to  Mr.  Tilton,  or  that  he  was  entitled  to 
the  possession  of  it.  It  was  no  more  than  saying  that  it  was 
intended  for  him,  which  was  true,  but  which  could  not  have 
been  understood  as  implying  that  it  was  to  be  delivered  by 
the  railroad  company  to  him  without  further  and  specific  in- 
structions to  that  effect  trom  the  plaintiff,  who  was  the  real 
owner. 

Upon  these  facts  alone,  which  are  clear  and  undisputed,  I 
do  not  see  how  the  jury  could  have  have  found  otherwise  than 
that  the  delivery  to  Mr.  Tilton  was  wholly  unauthorized;  and 
that  without  regard  to  any  evidence  of  the  supposed  custom 
prevailing  among  business  men  in  transactions  of  this  nature. 
If  there  was  no  custom,  and  no  evidence  tending  to  establish 
it,  the  verdict  must  have  been  the  very  same.  I  do  not,  there- 
fore, consider  it  necessary  to  examine  any  of  the^  exceptions  or 
alleged  errors  arising  out  of  that  part  of  the  case.  They  be- 
come immaterial)  and  cannot  affect  the  judgment. 

The  next  question,  and  that  about  which  we  have  had  most 
difficulty,  arises  out  of  the  subsequent  delivery  by  the  plaintiff 
to  Mr.  Tilton  of  the  other  two  hundred  barrels  of  flour  men- 
tioned in  the  agreement.  He  delivered  and  received  pay  for 
them.  Was  such  delivery  and  receipt  of  payment  a  waiver 
of  the  condition  of  payment  down  for  the  first  hundred  bar- 
rels according  to  the  agreement?  Did  the  plaintiff  thereby 
ratify  the  entire  agreement  so  that  he  could  not  afterwards 
rescind  as  to  the  one  hundred  barrels  of  which  Mr.  Tilton  had 
thus  obtained  wrongful  possession?  Laying  aside  all  ques- 
tions under  the  statute  of  frauds,  and  considering  the  agree- 
ment in  every  respect  as  valid  as  if  it  had  been  reduced  to 
writing  and  subscribed  by  the  parties,  I  yet  think  that  the 
plaintiff  waived  none  of  his  legal  rights  arising  out  of  the 
wrongful  delivery  or  taking  of  the  first  one  hundred  barrels. 
I  think  so  because  I  think  the  agreement  was  divisible.  It 
was  for  the  sale  of  three  hundred  barrels  of  fiour  at  eight  dol- 
lars per  barrel,  to  be  delivered  in  lotn  of  one  hundred  barrels 
each,  each  lot  to  be  paid  for  on  delivery.    It  was  in  legal  effect 
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the  same  as  if  there  had  been  thxee  contracte  for  the  Bale  and 
ddivery  of  one  hundred  bairels  of  floor  each.  The  delivery 
of  the  flour  and  receipt  of  the  price  under  one  oontract  wae 
not  a  waiyer  of  anj  rights  which  had  accrued  in  consequence 
of  the  non-performance  of  another.  "Any  contract,"  says  Mr. 
Parsons,  "  may  consist  of  many  parts;  and  these  may  be  con- 
sidered as  parts  of  one  whole,  or  as  so  many  distinct  contracts, 
entered  into  at  one  time,  and  expressed  in  the  same  instm* 

ment,  but  not  thereby  made  one  contract If  the  part 

to  be  performed  by  one  party  consists  of  several  distinct  and 
separate  items,  and  the  price  to  be  paid  by  the  other  is  appor- 
tioned to  each  item  to  be  performed,  or  is  left  to  be  implied 
by  law,  such  contract  will  generally  be  held  to  be  severahle": 
See  2  Parsons  on  Contracts,  6th  ed.,  517,  and  cases  cited  in 
note  by  especially  Johnson  v.  Johnson^  3  Bos.  &  P.  162,  and 
Robinaan  v.  Qrotny  3  Met.  159.  See  also  Ooodmn  v.  MerriU^ 
13  Wis.  659. 

The  only  remaining  question  necessary  to  be  considerd  is 
as  to  the  eighth  instruction  given  by  the  court  to  the  jury. 
That  instruction  was  to  the  effect  that  the  subsequent  receipt 
by  the  plaintiff  from  Mr.  Tilton  of  fifty  dollars  on  account  of 
the  flour  wrongfully  delivered,  if  the  jury  should  so  find,  would 
constitute  no  release  or  waiver  of  the  plaintiff's  right  of  action 
against  the  defendant.  The  correctness  of  this  instruction  is 
very  questionable;  but  whether  it  is  correct  or  not  is  not  a 
matter  which  need  now  be  considered.  It  has  become  specu- 
lative and  immaterial  by  the  finding  of  the  jury.  The  jury 
returned  a  verdict  for  the  plaintiff  for  the  value  or  price  of 
the  flour,  with  interest  from  the  time  of  conversion,  and  thus 
must  have  found  that  the  fifty  dollars  was  received  by  the 
plaintiff,  not  in  part  payment  for  this  flour,  but  upon  a  pre- 
existing debt  due  firom  Tilton  to  him.  The  verdict  in  this 
respect  is  sustained  by  evidence,  and  was  found  under  a 
proper  instruction  given  by  the  court  upon  that  point.  Hence 
the  defendant  is  not  aggrieved  by  the  instruction,  conceding 
it  to  have  been  erroneous,  and  the  judgment  will  not  on  that 
account  be  reversed:  Lawkr  v.  EarUj  6  Allen,  22;  Powen  v. 
Sawyer,  46  Me.  160;  Johmtm  v.  /ones,  1  Black,  209,  222; 
Ranmy  v.  Qlo9»,  9  Gill,  56. 

Judgment  affirmed. 

PRDICIPAIi,   WHIN    BOITNB    BT  AjOTS  AITD    DSOLAaAXlOHS    OF   m  AOSST. 

8m  WutfiM  Bank  r.  Oomen,  93  Am.  Deo.  573,  and  note  577;  Bwnmde  t. 
Qrand  TrwA  iZ'y  Cbw,  83  Id.  474;  DvUher  t.  JSedh0ttA»  92  Id.  232.    The  pria- 
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cipal  case  is  cited  to  the  point  thst  a  QDmmoD  cvrier  is  mot  bouKi  by  ite 
agent's  knowledge  or  notice  of  fasts  ontsids  of  his  duties  and  smployment  as 
snch  agent:   WelU  y.  American  Exprea»  Co*,  44  Wis.  349. 

Sevsbablb  Coxtaaobb,  Wsat  abs:  See  Leonard  v.  Ljftr,  68  Am.  Dec 
882,  andnote385;  Svperialendent  t.  Betmett,  72  Id.  873,  and  note  878;  Der- 
Hdbon  ▼.  Edteanb,  80  Id.  220. 

Bbboxxous  LfffiBUcnoNs  not  Prxjudiozal  Jtxm  hot  Gbouhd  vob  Ba- 
▼msAL:  ffoKif  T.  Close,  83  Am.  Dec.  514,  end  note  0S3;  jEKmImi  t.  JTiiiidl, 
74  Id.  276;  Amray  t.  Poralse,  74  Id.  828;  SaUpmataU  t.  iUy,  66  Id.  88^ 
aiidB0ta841s  JFsiftni  As^e Cb^  t.  Walier,  6SId.  789,  and  note  79& 


Blake  v.  Golbman. 

{22  Wisoovaui,  41fib] 

«v  Ibbdhtiodit  nr  FdBM  ov  PjtaiaBBaKr  Non  that  tho  pi^M 
or  beavsr  was  "not  to  expect  payment "  until  oertain  property  of  the 
maker  wan  "sold  for  a  faar  pricey"  if  made  at  the  time  the  note  was 
signed,  makes  it  a  mere  conditional  agreement^  and  an  action  cannot  he 
sustained  thereon  without  showing  a  fulfillment  of  the  oenditMn. 

Pabol  Eyidxhcb  is  Admissiblb  to  Sbow  that  GoarinziDK  hmoaoD  ov 
NoTX  was  on  the  note  when  it  was  signed. 

Lboai.  Evraor  or  Indobsbicsnt  on  Kotx  that  Patkb  ob  Bkabkb  is  "not 
to  expect"  payment  until  oertain  property  of  the  maker  is  "sold  for  a 
fair  price  "  is,  it  seems,  tbat  the  maker  is  to  sell  tiie  property;  and  parol 
evidence  would  be  xnoompetent  to  show  that  it  was  agreed  that  the 
payee  was  to  sell  it. 

Action  on  an  instrament  which  was,  on  ita  faoe,  a  promis- 
Bory  note  in  the  nsnal  fornii  with  the  defendant  as  maker  and 
the  plaintiff  as  payee;  but  it  was  indorsed  without  date  or 
signature  as  follows:  '^  The  conditions  of  the  within  note  are 
as  follows:  L.  8.  Blake  or  bearer  is  not  to  ask  or  expect  pay- 
ment of  said  note  until  his,  Coleman's,  old  mill  is  sold  for  a 
fair  price."  The  complaint  was  on  a  promissory  note,  and  the 
answer  a  general  denial.  The  defendant  objected  to  the  ad- 
mission of  the  instrumsDt  in  evidence,  but  his  objection  was 
overruled.  He  testified  that  the  indorsement  was  made  be- 
fore the  noie  was  signed;  that  it  was  given  for  a  fanning-mill 
bought  by  him  from  the  plaintiff,  and  that  he  had  an  old 
fanning-mill  at  the  time  he  made  the  note.  He  offered  to 
show  by  parol  that  it  was  agreed  that  the  plaintiff  should  dis- 
pose of  the  old  mill,  but  that  it  had  not  been  disposed  of,  and 
the  plaintiff  had  never  offered  to  dispose  of  it.  This  evidence, 
however,  was  excluded  on  the  ground  that  it  tended  to  vary 
the  terms  of  a  written  instrument.  Judgment  for  the  plain* 
tiff,  and  appeal  by  the  defendant. 
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A.  B.  HamUUm^  for  the  appellant. 
WiUiam  Bughy  for  the  respondent. 

By  Court,  *Paine,  J.  The  coart  below  erred  in  holding  thai 
the  instrument  on  which  the  action  was  brought  was  not 
affected  by  the  indorsement  on  the  back,  but  was  admissible 
as  a  mere  promissory  note.  It  may  be  ehown  by  parol  that 
the  indorsement  was  on  the  note  at  the  time  it  was  signed. 
And  that  being  so,  it  became  part  of  it,  and  turned  it  into  a 
mere  agreement:  Chitty  on  Bills,  8th  ed.,  160, 161;  Leeds  v. 
Lancaehirej  2  Camp.  205;  HarUy  y.  WUhineon,  4  Id.  127;  Cook 
V.  Kelsey^  19  N.  Y.  415.  As  this  condition  qualified  the  note, 
the  action  could  not  be  sustained  without  showing  that  it  had 
been  fulfilled.  We  are  inclined  to  think  the  legal  effect  of  the 
indorsement  is,  that  the  owner  of  the  old  fanning-mill  was  to 
sell  it;  and  that  parol  evidence  would  be  incompetent  to  show 
that  it  was  agreed  that  the  plaintiff  should  sell  it  But,  for 
the  reason  above  stated,  the  judgment  must  be  reversed,  and 
cause  remanded  for  a  new  trial. 

Ordered  accordingly. 

Pbomibsobt  Kots  Patablb  GoNDiriovALLT  IB  HOT  KsooxuBLB:  Bead 
V.  MeNuUff^  78  Am.  Deo.  467,  and  note  468;  £0100  v.  BUm^  76  Id.  742; 
AvertUta  AdmW  ▼.  Booker,  76  Id.  203,  and  note  200;  Hapmm  t.  BmnwawM, 
76  Id.  124;  JETicMard  T.  Jfote^,  71  Id.  6d8,  and  note  690.  Bat  whera  a  note 
is  giTen  to  an  insoranoe  company  for  the  premium  upon  a  polioy  ol  iniwranoe, 
its  negotiable  character  is  not  affected  by  a  farther  agreement  therein  that 
if  it  shaU  not  be  paid  at  maturity  the  whole  amount  of  premium  on  the  policy 
shaU  be  considered  as  earned,  and  the  policy  ahall  be  Toid  while  the  note 
remains  overdue  and  unpaid:  Kiari  ▼.  Dodge  Ootmtp  MuL  In$,  Co.,  30  Wis. 
141,  distinguishing  the  principal  case.  In  Morgan  t.  AftsorcEi^  63  Id.  608^  il 
is  held  that  a  condition  to  pay  all  expenses  of  ooUeotion,  such  expenses  beiqg 
of  an  uncertain  amount,  will  destroy  the  negotiability  of  a  promisKwy  note; 
and  the  principal  case  is  cited,  though  not  relied  upon,  by  the  oooil  M  a 
precedent  binding  to  this  extent. 

Pabol  EymBNOi  la  nor  AxnoasiBLi  10  Yakt  Hon:  Wmmrr, 
04  Am.  Dec.  671,  and  note  077. 
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Stabb  V.  Light. 

[22  WltOOFBIN,  4SL] 

OwrmAor  to  Pat  Pubosasi  Priob  or  Land  in  Whsat  of  Cutair  Qual- 
nr,  ftt  ft  gpedfied  price  per  biuhel»  in  animal  installments  of  a  specified 
amoiint^  is  equivalent  to  a  contract  for  the  sale  of  the  amounts  of  wheat 
to  be  delivered  at  the  times  and  price  specified;  the  vendor  is  entitled  to 
the  wheat,  or  in  default  thereof,  he  may  recover  its  actual  value  ftt  the 
times  specified  for  its  delivery;  and  the  vendee  has  no  right  to  pay  in 
money,  i«#t*"»^  of  wheat,  the  ftmonnt  of  the  purchase  price.  And  more 
especially  will  this  rule  apply  where  the  contract  signifies  the  intention 
of  the  parties  that  the  mode  of  payment  shall  not  be  at  the  option  of  the 
debtor,  as  where  it  provides  that  he  may  pay  more  in  each  year,  provided 
that  the  additional  payments  shall  be  made  in  wheat  at  the  stipulated 
price,  or  in  cash,  as  the  vendor  may  elect. 

Action  upon  an  i^preement  to  pay  the  purchase  price  of 
land.  Judgment  for  the  plaintiff  for  the  whole  amount 
claimed,  and  appeal  by  the  defendant.  The  opinion  states 
the  case. 

E.  L.  Runahf  for  the  appellant 
A.  B.  HamUUmy  for  the  respondent. 

By  Court,  Paine,  J.  The  question  presented  in  this  case  is 
one  of  considerable  interest,  and  has  never  been  decided  by 
this  court 

The  decisions  of  other  courts  are  conflicting  upon  the  sub- 
ject; and  it  becomes  our  duty  to  determine  which  seems  to  us 
to  have  the  better  reason. 

The  plaintiff  gave  a  land  contract,  by  which  he  sold  and 
agreed  to  convey  the  land  described  on  compliance  by  the 
purchaser  with  the  conditions  to  be  performed  on  his  part 

The  provision  in  regard  to  payment  was  as  follows:  ''And 
the  said  party  of  the  second  part,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  does  covenant  and  engage  to 
and  with  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators,  and  assigns,  to  pay  the  said  party  of  the  first 
part,  his  heirs  and  assigns,  the  just  and  fuU  sum  of  two  thou- 
sand four  hundred  dollars,  with  interest  at  ten  per  cent  per 
annum  (payable  annually)  till  paid,  in  manner  following, 
viz.:  The  whole  amount,  principal  and  interest,  to  be  paid  in 
good,  clean,  dry,  merchantable  wheat,  equal  to  the  best  qual« 
ities  of  Club  and  Rio  Grande  produced  on  similar  land  the 
past  year;  the  price  to  be  seventy-five  cents  per  bushel,  and 
the  wheat  to  be  delivered  at  such  place  in  the  city  of  Bipon 


56  Stabr  v.  Light.  [WiaoonBiii, 

aforesaid  as  the  said  party  of  the  first  part  may  firom  time  to 
time  require;  the  wheat  to  be  delivered  at  times  and  in 
amounts  as  follows,  viz.:  ]!rour  hundred  bushels  on  the  tenth 
day  of  September,  1862,  and  six  hundred  (600)  bushels  annu- 
ally on  the  tenth  day  of  September  thereafter,  until  the  whole 
amount  of  principal  and  interest  is  paid,"  etc. 

Wheat  became  worth  a  much  larger  sum  than  seventy-five 
cents  per  bushel;  and  the  defendant,  who  is  the  assignee  of 
the  contract,  claims  the  right  to  pay  in  money  enough  to  make 
up  the  two  thousand  four  hundred  dollars,  with  interest.  The 
plaintiff  claims  that  he  is  entitled  to  the  wheat,  or  to  the 
value  of  the  several  amounts  provided  for  at  the  time  when 
they  ought  to  have  been  delivered;  and  there  are  cases  sus- 
taining both  positions.  Those  that  support  the  defendant 
adopt  the  theory  that  provisions  like  these,  in  regard  to  the 
mode  of  payment,  are  inserted  only  for  the  benefit  of  the 
debtor,  and  that  they  give  him  the  privilege  to  pay  either  in 
money  or  in  the  articles  specified,  as  he  may  elect. 

I  shall  not  attempt  an  elaborate  review  of  these  cases,  but 
shall  simply  state  the  objections  which  have  led  us  to  reject 
their  reasoning,  and  to  adopt  that  of  the  opposite  decisions. 

In  the  first  place,  they  take  an  undue  liberty  with  the  lan- 
guage of  contracts,  and  insert  in  them  provisions  which  the 
parties  have  not  made.  When  the  contract  expressly  provides 
that  payment  shall  be  made  in  a  specific  article  at  a  specified 
price,  they  say  it  need  not  be  so  made.  They  say  that  such  a 
provision  was  for  the  benefit  solely  of  the  debtor,  when  the 
contract  says  no  such  thing,  and  when  that  mode  of  payment 
may  have  been  the  very  reason  that  induced  the  creditor  to 
make  it.  They  say  that  because  such  contracts  specify  a  cer^ 
tain  number  of  dollars  as  the  consideration,  that  shows  that 
the  creditor  was  willing  to  sell  his  property  for  that  amount 
in  money,  when  perhaps  the  sum  was  only  fixed  in  view  of  the 
other  provision  for  payment  in  a  specific  article,  at  a  specified 
price.  There  is  no  mutuality  in  the  rule  they  establish. 
Thus  if  the  value  of  the  article  in  which  payment  is  to  be 
made  falls  below  the  specified  price,  they  all  hold  that  the 
debtor  may  still  pay  in  that  article  at  that  price.  But  if 
the  value  rises  above  that  price,  then  he  may  pay  in  money. 
The  creditor  is  to  lose  by  the  fall  of  articles  he  contracts  for, 
but  not  to  gain  by  the  rise.  Such  a  rule  seems  intrinsically 
unjust.  For  these  reasons,  even  though  there  was  nothing  in 
this  contract  which  distinguished  it  from  many  and  probably 
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from  all  those  eases,  we  should  still  hold  that  each  a  oontraoi 
was  equivalent  in  all  respects  to  a  contract  for  the  purchase  of 
the  amounts  of  wheat  to  be  delivered  at  the  times  and  price 
^wcified.  That  conclusion  is  sustained  by  the  following  cases: 
Meason  v.  PAtKpa,  Addis.  846;  Edgar  v.  BoieSj  11  Serg.  &  R. 
445;  Price  v.  Justrobey  Harp.  Ill;  WiUon  v.  Oeorgej  10  N.  H. 
445,  449;  Mattax  v.  Craig^  2  Bibb,  584;  Cole  v.  RosSy  9  B.  Mon. 
888  [50  Am.  Dec.  517]. 

We  do  not  rely  upon  thai  class  of  cases  relating  to  notes  or 
contracts  to  pay  specified  sums  in  stock  or  depreciated  cur- 
rency, because  in  them  the  stock  or  currency  is  properly  de- 
scribed by  the  denomination  of  dollars. 

But  there  are  some  provisions  that  distinguish  this  contract 
from  any  in  the  cases  relied  on  by  the  appellant.  It  is  dis- 
gtnshed  from  some  of  them  in  the  tsLOt  that  the  amounts  of 
wheat  to  be  delivered  are  specified.  This,  however,  is  not  very 
significant.  But  there  is  a  provision  following  that  above 
quoted  which  seems  to  us  very  important  as  showing  beyond 
any  question  that  it  was  not  the  intention  of  these  parties  that 
the  mode  of  payment  provided  should  be  at  the  option  of  the 
debtor.  And  if  that  appears,  then,  according  to  all  these  cases, 
the  intention  must  govern.  After  specifying  the  amount  of 
wheat  to  be  delivered  at  each  installment,  the  contract  pro- 
ceeds: "  With  the  privilege  to  the  said  party  of  the  second 
part  of  paying  more  in  each  year,  provided  that  said  addi- 
tional payments  shall,  at  the  option  entirely  of  said  party  of 
the  first  part,  be  made  in  wheat  at  the  above  stipulated  price, 
or  in  cash,  as  the  said  first  party  shall  elect."  This  shows 
clearly  that  the  vendor  intended  to  secure,  and  the  purchaser 
to  give,  the  right  to  the  wheat  absolutely.  They  evidently 
understood  that  the  positive  provi'^ions  of  the  contract  for  that 
mode  of  payment,  specifying  the  time  and  amounts,  would 
secure  that  result  But  when  the  vendor  gave  the  debtor  the 
privilege  of  paying  more  at  any  of  those  times,  it  was  feared 
that  such  excess,  if  he  should  elect  to  pay  more,  might  not  be 
so  plainly  provided  for.  So,  to  remove  all  doubt,  the  option  is 
expressly  reserved  to  the  vendor  of  the  land  to  receive  the  ex- 
cess in  wheat  at  the  stipulated  price,  or  in  money,  as  he  might 
elect.  In  view  of  that  provision,  which  distinguishes  the  con- 
tract from  any  in  the  cases  cited,  there  is  no  room  to  maintain 
that  the  parties  intended  the  mode  of  payment  provided  in  the 
contract  to  be  at  the  option  of  the  debtor. 

The  judgment  is  affirmed,  with  costs. 
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Wbxrb  Dkbtob  AflBBn  to  Pat  by  Sawino  imto  Lumbbb  timber  whi<& 
the  creditor  is  to  fnmiah,  and  the  latter  diee  before  fonuahing  it.  the  debtor 
eannot  be  compelled  to  pay  in  money,  nor  ia  there  any  breach  of  contract  on 
faia  part  until  the  timber  haa  been  fnrniahed  to  him,  and  he  refuaea  to  aaw  it. 
Hawkma  v.  BalT*  Adm*r,  68  Am.  Dec.  755.  In  Wheeler  y,  HarUhom,  iO  Wia. 
102,  it  is  held  that  legaciea  of  a  number  of  doUara  in  bonda  or  notea  and  morfc- 
gage  aecuritiea  are  general,  and  not  apecific,  legaciea^  and  are  payable  in  the 
full  amount  of  money  named,  it  being  immaterial  whether  they  are  paid  in 
money  or  in  bonda  and  notea;  diatinguiahing  the  principal  eaae,  and  ^ooncm 
T.  lUley,  17  Wia.  314»  ^  the  ground  that  the  teetator  had  not  dinoted  in 
what  apeoifio  nofeei  or  bonda  each  legacy  ahoold  be  paid. 


Lbmon  V.  Grosskopf. 

[23  WiaoOHBUr,  417.] 
PBOPBXnOB   OF   LOTTBBT  WhO    BmPLOTB    PbBSOV   10  GhOJi   TlOKRi^  AV» 

RBonvB  Pboobbim,  cannot  recover  the  prooeeda  from  him,  the  nle  of 
lottery  ticketa  being  criminal  by  atatute;  for  the  obligation  to  paj  ow 
the  money  reoeiTod  for  ticketa  ia  ao  connected  with  the  illegal  eontraek 
to  aell  them  aa  to  be  inseparable  from  it.  and  a  oourt  will  not  lend  ita 
aid  to  enforce  it. 

Pboobbds  07  Sai.1  o»  Loitebt  TioKsra  Paid  bt  Aobbt  bob  Salb  thbbboi 
to  another  agent  for  their  aale,  with  directions  to  pay  them  over  to  Hie 
proprietor  of  the  lottery,  may  be  recovered  by  the  latter  from  the  aeoood 
agent,  for  his  obligation  to  pay  over  this  money  ia  diaconneoted  from  hia 
illegal  contract  to  aell  ticketa. 

MoMBT  Paid  to  Thibd  Pbbson  tob  Ubb  ov  PLAiimnr  may  be  raoofvered 
from  such  person,  though  the  money  is  the  proceeds  of  an  illegal  tnma- 
action. 

Action  on  a  promissory  note.  The  plaintiff  was  a  member 
t>f  the  firm  of  Briggs,  Lemon,  &  Co.,  who  were  the  proprietors  of 
a  lottery  scheme  in  Chicago,  Illinois,  called  a  gift  concert  The 
firm  placed  in  the  hands  of  the  defendant  a  number  of  tiokets, 
to  be  sold  by  him  as  their  agent;  and  it  was  agreed  that  he 
•should  retain  the  money  received  for  the  tickets  until  he  became 
•satisfied  that  the  drawing  of  the  lottery  was  to  be  £eurly  con* 
ducted.  One  Kilgore  was  also  employed  by  the  firm  to  sell 
tickets,  and  he  was  to  pay  over  the  money  received  before  the 
drawing.  The  defendant  sold  258  tickets  at  one  dollar  apieoe, 
and  retained  nineteen  tickets  himself  as  a  purchaser.  Befim 
the  drawing,  the  plaintiff  became  the  sole  owner  of  the  scheme. 
The  defendant  directed  Kilgore  before  the  drawing  to  pay  him 
all  the  money  received  for  tickets,  to  be  transmitted  to  the 
plaintiff;  and  Kilgore  delivered  to  him  $255,  received  for  tick* 
ets.  Of  this  money,  ninety-five  dollars  were  delivered  without 
any  conditions  or  instructions,  other  than  tiiat  it  was  money 
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for  the  plaintiff  obtained  from  the  sale  of  lottery  tickets  in 
Wisconsin;  but  when  he  delivered  the  balance,  he  told  the  de- 
fendant to  retain  it  until  satisfied  that  "the  show  was  all 
right,"  though  he  had  no  authority  from  the  plaintiff  to  attach 
any  conditions  to  the  defendant's  transmission  of  the  money. 
The  defendant  went  to  Chicago  just  before  the  drawing  took 
place,  and  being  satisfied  that  it  was  to  be  fairly  conducted, 
accounted  with  the  plaintiff  for  all  the  money  he  had  received 
from  the  sale  of  tickets,  and  from  Kilgore,  and  for  the  nineteen 
tickets  which  he  had  retained  for  himself,  and  drew  a  check 
upon  a  bank  in  Milwaukee,  in  favor  of  the  plaintiff,  for  the  full 
amount  This  check,  however,  was  not  paid,  and  the  defend- 
ant afterwards  gave  plaintiff  his  note  for  the  amount,  and  took 
up  the  check,  and  upon  the  note  this  action  is  brought.  Judg- 
ment for  the  defendant,  and  appeal  by  the  plaintiff. 

Pains  A  Co.,  for  the  appellant. 

Stark  and  McMuUen,  for  the  respondent 

By  Court,  Cole,  J.  The  counsel  on  both  sides  substantially 
concede  that  the  rule  is  well  settled  that  courts  will  not  en* 
force  illegal  contracts;  but  they  differ  as  to  the  application  of 
that  rule  to  the  facts  of  this  case.  So  far  as  the  nineteen  tick- 
ets which  the  defendant  retained  for  himself  are  concerned, 
it  is  admitted  by  the  plaintiff's  counsel  that  no  recovery  can 
be  had.  Then  the  question  arises,  Was  the  plaintiff  entitled 
to  recover  the  money  received  by  the  defendant  for  tickets  sold 
by  himself  ?  It  is  insisted  that  he  can  recover  that  money 
because  the  illegal  contract  has  been  fully  executed,  the  pur- 
chasers of  the  tickets  having  paid  over  the  same  to  the  defend- 
ant for  the  use  of  the  plaintiff.  It  is  said  that  when  money  is 
paid  by  one  person,  on  an  illegal  contract,  to  the  agent  of  the 
party  entitled  to  receive  it,  such  agent  cannot  set  up  the  ille- 
gality as  an  answer  to  the  claim  of  the  principal;  that,  as 
between  the  agent  and  the  principal,  the  action  is  not  founded 
on  the  illegal  contract,  nor  does  the  obligation  of  the  agent  to 
pay  over  the  money  grow  out  of  such  contract,  but  arises  from 
the  tact  that  the  agent  has  received  money  for  the  principal. 
This  may  be  true  in  some  cases,  and  seems  to  be  the  ground 
upon  which  Tenant  v.  EUiott^  2  Bos.  &  P.  4,  Farmer  v.  Russell, 
2  Id.  296,  Sharp  v.  Taylor,  2  Phill.  Ch.  801,  Owen  v.  Davis, 
1  Bail.  816,  and  some  other  cases  to  whioh  we  were  referred  on 
the  argamenti  ai6  decided.    It  seems  to  us,  however,  that  the 
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doctrine  of  these  cases  is  not  entirely  applicable  to  the  case 
before  us.  The  difierence  may  not  be  yery  discernible,  but 
still  we  are  disposed  to  give  it  weight  in  our  decision.  Here 
the  defendant  was  employed  by  the  plaintiff  to  sell  these  loir 
tery  tickets,  receive  and  retain  the  money  for  them  until  he 
became  satisfied  that  the  drawing  of  the  prizes  in  the  scheme 
was  fairly  conducted,  and  then  account  to  the  plaintiff.  It 
was  as  well  a  part  of  his  agency  to  receive  and  account  for  the 
money  as  to  sell  the  tickets.  And  an  action  to  recover  this 
money  goes  in  affirmance  of  the  illegal  contract  and  to  enforce 
the  performance  of  this  duty.  The  main  object  of  the  agency 
was  to  do  an  act  criminal  by  our  statute  (R.  S.,  sec.  2,  c.  169) , 
— to  engage  ^^  in  a  traffic  not  merely  forbidden,  but  fraudulent 
and  indictable."  And  if  the  agent  is  dishonest  in  the  trane- 
action  of  the  business, — if  he  refuses  to  account  for  money 
which  he  has  secured  for  the  tickets  sold  by  him,  —  should 
the  court  interfere  and  enforce  a  performance  of  his  duty?  It 
seems  to  us  that  the  court  must  decline  to  interfere  on  either 
side,  upon  the  mazim,  Ez  turpi  causa  non  oritur  actio.  In 
Hunt  V.  Knickerbocker^  6  Johns.  326,  which  was  an  action  on  a 
contract  made  for  the  sale  of  tickets  in  a  lottery  not  author- 
ized by  the  legislature  of  New  York,  Mr.  Justice  Thompson,  in 
delivering  the  opinion  of  the  court,  said:  '*No  case  could  be 
found  where  an  action  has  been  sustained  which  goes  in  affirm* 
ance  of  an  illegal  contract,  and  where  the  object  of  it  is  to  en- 
force the  performance  of  an  engagement  prohibited  by  law. 
Wherever  an  action  has  been  sustained  against  a  party  to  pre- 
vent him  from  retaining  the  benefit  derived  from  an  unlawful 
act,  the  action  proceeds  in  disaffirmance  of  the  contract;  tund 
instead  of  endeavoring  to  enforce  it,  presumes  it  void  ":  See 
Thalimer  v.  Brinkerhoffy  20  Johns.  386-397;  Armstrong  v.  Toler^ 
11  Wheat.  258.  It  seems  tons  that  the  obligation  of  the  de- 
fendant to  pay  over  the  money  which  he  has  receiyed  for  the 
tickets  sold  by  him  is  so  connected  with  the  illegal  contract 
as  to  be  inseparable  from  it,  and  that  a  coart  should  not  lend 
its  aid  to  enforce  it:  Murdock  v.  KiVboum^  6  Wis.  468. 

But  the  money  which  the  defendant  received  from  Kilgore 
stands  upon  different  grounds.  So  far  as  that  money  was  con- 
cerned, it  seems  to  us  that  it  stands  precisely  on  the  same 
ground  it  would  had  Kilgore  delivered  the  mon^y  to  some 
stranger,  or  to  an  express  company,  to  transmit  it  to  the  plain- 
tiff. It  is  disconnected  with  the  illegal  transaction,  and  is  not 
affected  by  it.    It  is  the  case  suggested  by  the  master  of  the 
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rolls  in  Tkommm  y.  Thomson^  7  VeB.  468-471,  of  auMtfy  paid 
into  the  hands  of  a  third  penon  far  the  use  of  the  pLuntiff, 
who  may  recover  the  same  from  such  third  person,  although 
the  money  is  the  proceeds  of  some  illegal  transaction:  Merritt 
V.  MiUardj  5  Bosw.  645.  Therefare,  so  £eu:  as  respects  the 
(255  paid  the  defendant  by  Kilgore  for  the  plaintiff,  the  actioo 
is  maintainable. 

The  judgment  of  the  connty  oonrt  mnst  be  reversed,  and  the 
cause  remanded,  with  direotioiis  to  enter  judgment  for  the  plain- 
tiff for  that  amount. 

Ordered  accordingly 

Painb,  J.,  having  been  of  covmsel  far  the  plaintiff,  did  not 
sit  in  this  case. 


DsfEwis  4flinnrr  BaoovssT  or  Moosr  OoixsofiiD  ov  Gaeon  tbat  Js 
-WAS  GoLLsoTED  OX  UiojLWvnxi  ConnuoT  cm  iok  iTJiiSAf.  PuxrosB.— TIm 
gmaral  rule  with  rei^ect  to  the  «iif aroamoit  of  illegil  oar  immoral  oo&traotii 
or  contimcts  against  pablio  policy,  ia  oontainod  within  the  aaoiant  maxima: 
Ms  turpi  ccmMf  or  Ex  dolo  fnaiot  non  oritur  aetfo^  and  In  pari  deHdo  potior  oti 
amditio  d^endeaHo  ei  potaidentii.  See  alao  note  to  Bo^  t.  Barclay,  34  Am. 
Dec.  766-767»  on  the  xighta  of  paitiea  to  illdgal  or  frandnlent  tranaaotiona. 
When  a  plaintiff  cornea  into  courts  and  in  order  to  establiih  hia  caae,  finda 
it  neoeaaary  to  rely  upon  such  a  contract  aa  the  giat  of  hia  action  and  the 
foundation  of  hia  recovery,  he  provea  himaelf  oat  of  court,  for  no  court 
will  lend  ita  aid  to  enforce  a  contract  which  ia  illegal,  or  yariant  from  the 
dictatea  of  pablio  policy,  but  will  leaTO  the  partiea  where  it  finda  them. 
And  the  defendant  may  alao  make  oae  of  thia  malady  in  the  plaintiff 'a  ac- 
tion, and  if  he  ia  a  party  to  the  contract  and  eqnaUy  affected  by  ita  illegal 
proviaiooa,  he  may  aet  this  np  aa  a  defenae  againat  the  p]aintiff*8  recoyeiy. 
Nor  ii,  he  thereby  enabled  to  take  advantage  of  hia  own  wrong,  for  both  he 
and  the  plaintiff  mnat  be  equally  in  the  wrong,  and  in  pari  detieto  potior  eat 
conditio  dtftmdentia;  and  therefore  it  ia  rather  of  the  plaintiff'a  than  hia  own 
wrong  that  he  takea  advantage.  Faiihermore^  aa  the  illoatrioaa  Lord  Mana- 
field  hasaaid:  "The  objection  that  a  contract  ia  immoral  or  illegal,  aa  be- 
tween plaintiff  and  defendant^  aoonda  at  all  timea  very  ill  in  the  mouth  of 
the  defendant.  It  ia  not  for  his  aake,  however,  that  the  objection  ia  ever 
allowed;  but  it  ii  foonded  in  general  prindplea  of  policy  which  the  defend- 
ant haa  the  advantage  of,  contrary  to  the  real  juatice,  aa  between  him  and 
the  plainta'fl^  by  accident,  if  I  may  ao  aay.  The  principle  of  publio 
policy  ia  thia:  Mia  dolo  maJo  non  oritur  acUo.  No  court  will  lend  ita  aid  to  a 
man  who  lounda  hia  canae  of  action  upon  an  immoral  or  illegal  act.  If  from 
the  plaintiff*8  own  atating  or  otherwiae,  the  canae  of  action  appean  to  arise 
€EB  imrpi  osaiio,  or  the  tranagreaaion  of  a  positive  law  of  thia  country,  there 
the  court  aaya  he  haa  no  right  to  be  aaaiated.  It  is  upon  that  ground  the 
coort  goes;  not  for  the  aake  of  the  defendant^  but  beoaaae  they  will  not  lend 
tbair  aid  to  anoh  a  plaintifli  So  if  the  plaintiff  and  defendant  were  to 
change  aidea,  and  the  defendant  waa  to  bring  hia  action  against  the  plaintifl^ 
the  lattar  woold  then  hare  the  advantage  of  it,  for  where  both  are  equally 
in fanlt»iM<ibr arf cwMBWa di^faidilii";  HolmmY.  Jdmmn,  1  Cowp.  343. 
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Thii^  hofwvfer,  is  fhe  limit  of  the  dootrina.  And  the  plaintiff  and  defend* 
ant  may  haTe  been  guilty  of  any  nnmbor  of  illegal  aota.  and  yet  the  plaintiff 
may  reooTer  so  long  aa  tiioee  acts  do  not  Titiate  the  contraot  npon  which  he 
anes;  and  notwithstanding  the  whole  history  of  that  contract  would,  and 
sometimes  does,  disclose  illegal  acts  and  oontraots,  it  constitutes  a  perfectly 
competent  cause  of  action,  provided  it  can  stand  alone  upon  a  new  and  sepa- 
rate consideration,  and  is  in  itoelf  a  lawful  contraot  Where  a  contraot 
grows  immediately  out  of  and  is  connected  with  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  lend  its  aid  to  enforce  it.  So  if  the  contract  be  in 
part  only  connected  with  the  illegal  consideration,  though  it  be  in  fact  a  new 
contract,  it  is  equally  tainted  by  it.  But  if  the  pronuse  be  entirely  discon- 
nected from  the  illegal  act,  and  is  founded  on  a  new  consideration,  it  is  not 
affected  by  the  act,  although  it  was  known  to  the  party  to  whom  the  promise 
was  made,  and  although  he  was  the  contriyer  and  conductor  of  the  illegal 
act:  Amutrmg  t.  Toler,  11  Wheat.  268;  Bmekr.ABee,  26  Vt.  184;  a  a,  62 
Am.  Dec.  664;  Phakn  ▼.  Clark,  19  Conn.  421;  8.  0.,  60  Am.  Dec  253; 
Thalimer  t.  Brinckerhqf,  20  Johns.  S86-397;  Oreem  t.  Corrigan,  87  Mo.  370; 
ffinnen  t.  Newman^  86  Kan.  709;  JkuueU  ▼.  Barney,  22  Ind.  207.  Therefore 
the  test  is,  whether  or  not  the  contract  sought  to  be  enforced  can  be  separated 
from  the  illegal  acts  or  contracts  relied  upon  as  aToiding  it,  and  whether  or 
not  the  plaintiff  requires  any  aid  from  or  must  in  any  way  rely  upon  the 
illegal  transaction  in  order  to  establish  his  case:  Hardjf  r,  SUmebrater,  31 
Wis.  647;  Buck  v.  Albee,  26  Vt.  184;  S.  C,  62  Am.  Dec  664;  Green  y.  Qyr* 
rigan,  87  Mo.  370;  Thalimer  y.  Brmekerhoff,  20  Johns.  386-397;  Farmer  y. 
RiuuU,  1  Bos.  ft  P.  296;  Simpaon  v.  Blose,  7  Taunt.  246.  In  Farmer  y.  Bub- 
9eU,  supm.  Chief  Justice  Eyre  said:  "The  plaintiff's  claim  arises  simply  out 
of  the  circumstance  of  money  being  put  into  the  defendant's  hands,  to  be  de- 
livered to  the  plaintiff.  This  creates  an  vndditatua,  from  which  an  aaaumpnt 
in  law  arises,  and  on  that  an  action  on  the  case  may  be  maintained.  The 
case  is  brought  to  this:  That  the  money  has  got  into  the  hands  of  a  person 
who  was  not  a  party  to  the  contract,  who  has  no  pretense  to  retain  it,  and 
to  whom  the  law  could  not  give  it  by  rescinding  the  contract."  And  Bullis, 
J.,  said  in  the  same  case:  "  When  it  appeared  that  the  agent  had  received 
the  money  to  the  plaintiff's  use,  it  was  immaterial  whether  the  money  was 
paid  on  a  legal  or  illegal  contract."  And  in  Woodworth  v.  BenntU,  43  N.  Y. 
275,  276,  Chief  Justice  Church  says:  "  It  js  undoubtedly  true  that  if  the  con- 
tract or  obligation  does  not  depend  upon  nor  require  the  enforcement  of  the 
unexecuted  provisions  of  the  illegal  contract,  it  will  be  carried  out.  It  has 
been  laid  down  as  a  test  that  whether  a  demand  connected  with  an  illegal 
transaction  is  capable  of  being  enforced  at  law  depends  upon  whether  tiie 
party  requires  any  aid  from  the  illegal  transaction  to  establish  the  case: 
Chitty  on  Contracts,  657.  So  it  has  been  settled  that  when  a  party  pays 
money  to  a  third  person  for  the  use  of  another,  which,  en  account  of  the 
illegality  of  the  transaction,  he  was  not  obliged  to  pay,  such  third  person  can- 
not interpose  the  defense  of  illegality:  Tenant  v.  EXiioU,  1  Bos.  k  P.  3;  Mer* 
riU  V.  MiUard,  4  Keyes,  206.  This  principle  is  based  upon  the  undoubted 
right  of  a  person  to  waive  the  illegality  and  pay  the  mon^;  and  that  when 
once  paid,  either  to  the  other  party  directly,  or  to  a  third  person  for  his  uss^ 
it  cannot  be  recalled;  and  that  tlie  third  person,  who  was  in  no  way  con- 
nected with  the  original  transaction,  cannot  avail  himself  d  a  detaise  whioh 
his  principal  saw  fit  to  waive." 

Third  Permm. — Therefore  when  one  party  to  an  illegal  contraot  pays 
money  in  execution  and  satisbotion  of  it  to  a  third  person  for  the  use  of  the 
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attior  party  to  the  ooBtncI^  upon  a  promiM  by  the  ilurd  panon  to  pay  it 
ovar  to  tho  otfiar  party,  ha  eumot  defoid  aa  actiim  for  ilia  nMBay  on  ilia 
fRmad  of  ilia  illegality  of  tha  oootnct  in  aatiafaotioa  of  which  it  was  paid; 
for,  aa  ha  in  no  way  partieipatad  in  tha  illegal  oontraet^  and  aa  hia  obligatioA 
to  pay  ovar  tha  monay  ii  a  now  and  diflEerant  oontraet^  tha  plaintiff  naad  not 
nly  upon  tha  illegal  oontract  to  aeiabliah  hia  caae,  hat  aaea  vpon  tha  new 
eontmot  to  pay  orar  tha  money.  Thia  latter  oontract  the  court  will  enf oroe^ 
and  win  not  allow  tha  defendant  to  retain  the  money  beeanaa  of  tha  Slegal 
cntxaet  in  which  he  had  no  priTity:  MeniU  y.  MiOaard,  6  Boaw.  645;  S.  C, 
4  K^yee,  206;  TmcuU  t.  EUktt,  1  Boa.  ft  P.  8;  Farmer  t.  BtuteO,  1  Id.  296; 
aee  J%om9om  t.  7%miuor,  7  Vea.  468;  and  the  principal  oaae.  Thna  whara 
one  agreed  to  pay  another  five  hnndred  dollara  if  he  wonld  not  bid  againat 
him  at  an  anction  nle»  and  gave  the  money  to  a  third  peraon  to  take  to  him, 
the  latter  might  reoorer  from  the  third  peraon  npon  hia  refoaal  to  pay  over 
the  mon^:  MerriU  y.  MiUard,  4  Keyea»  208^  citing  Bamaum  r.  Caa^iM^  S 
HaIl,G26;  FbodaiofiA  t.  J^emett,  43  N.  T.  273»  276. 

/•Mranes  Br^ihfT,  —In  TVhonIt.  KlSkM^  1  Boa.  ft  P.  8»  which  ii  the  lead- 
ing eaaa  in  which  this  diatinetion  ia  taken  between  the  illagal  contract  and 
the  atiiwytt  of  the  third  peraon  to  pay  oyer  the  money,  a  broker  who  effected 
a  policy  on  goods  bound  for  the  East  Indies  afterwards  receiyed  from  tha 
vnderwritera  the  amonnt  of  the  pblioy,  the  gooda  haying  been  lost^  Tha 
laws  of  England  proyided  that  all  contncts  with  reference  to  anpplying  car> 
goes  to  any  ship  bound  to  the  East  Indies  should  be  ydd,  and  the  coorta 
had  held  that  insurance  policies  on  sach  cargoes  were  yoid.  The  broker  waa, 
howeyer,  held  to  be  liable  for  the  amount  receiyed  by  him. 

AgenU.  —  8o^  in  general,  money  collected  by  an  agents  or  paid  to  him  for 
his  principal,  on  an  illegal  contract  in  which  he  had  no  participation,  may 
be  recoyered:  See  U^ney  y.  8tartr^  63  Me.  486;  DoMm  y.  Bamtif^  22  Ind. 
207;  the  principal  case.  Thus  where  two  steamship  companiea  agree  that 
one  shall  not  oppoae  the  other,  the  latter  agreeing  to  pay  the  former  a  cer- 
tain snm  per  trip^  and  does  pay  such  sum  to  the  former's  agents  the  agent 
cannot  defend  a  suit  for  the  reooyery  of  the  money  on  the  ground  of  tha 
invalidity  of  the  contract  between  the  companiea:  Mwrraif  y.  VamderUU,  39 
Barb.  140.  So  a  carrier  who  takes  a  package  of  coonterfeit  money  to  deliyer 
C.  O.  D.  ia  liable  to  account  to  the  consignor  for  the  money  collected  from 
the  consignee,  if  he  waa  not  informed  of  ita  contents  by  the  consignors 
Farmer  y.  BubkU^  1  Bos.  ft  P.  296.  An  agent  who  collects  usurious  interest 
for  hia  principal  is  liable  to  the  principal  therefor:  Ckum  y.  Chhm,  22  La. 
Ann.  699.  And  so  where  A  sues  B^  who  is  the  agent  of  O,  for  money  had 
and  receiyed  by  him  to  A's  use,  B  haying  receiyed  the  insurance  money  on  a 
policy  on  goods  sold  or  conyeyed  by  G  to  A  in  fraud  of  Cs  creditors,  B  can- 
not aet  up  this  fraud  in  defense;  for  the  conyeyanoe,  aa  between  the  parties^ 
is  good,  and  B  is  a  mere  agent:  Newson  y.  DotigUMn^  7  Har.  ft  J.  417;  see  also 
Owen  y.  i^lzon,  17  Conn.  492. 

Fromimoiry  NcU. — Where  A  giyesB,  for  his  children,  a  note,  to  secure  them 
against  his  creditors,  and  F  receiyes  the  note  for  collection  and  deliyers  tha 
proceeda  to  G,  who  pretends  to  have  authority  to  receiye  them,  G  cannot 
plead  the  illegality  of  the  note,  in  an  action  for  money  had  and  receiyed:  fVztr- 
haiJ»  y.  BlaBtiUm^  9  Pick.  93.  And  in  Owen,  y.  DaeiB,  1  BaiL  315,  the  plain- 
tiff and  defendant  were  joint  winners  at  cards  of  a  snm  of  money  for  which 
the  loser  gaya  hia  note  to  the  defendant;  the  latter  tranaferred  the  note,  in 
paynMBi  9i  a  gaming  debt  of  hia  own,  to  a  third  parMO,  who  aabaequently 
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fOMm«  MPMffi*  from  ih0  mBkov  aiid  it  VM  bdd  thai  ilM 
tittai  to  flMMPr«r  ki«  dian  of  tb»  ■«»  paid  bj  the  inafcv  of  the  note. 

fjuiWMW  ^  Eorm-Jkhr  AmmdMkm  vm  Ud  to  bo  IiaUo  to  tho 
laoROOtioafQrQioiiiejBliodondviOoirod,  thoqghtiiopnrpooeo*of  tho 
turn  voro  SlogM*  tho  bkbioj  beinf  roeoiyod  oo  itook  nhMriptioaop 
oad  odniMiim  io«v  and  oonmiasiMia  oB  podlfl  Mid.  Itdoeaiiot«ppoor»hoir* 
ovor,  thaA  tho  defaadant  in  hio  oapaal7  of  tioaaDzor  paitio^atDd  ia  a&y  of  tho 
iUogalaote:  ritiMo y.  Ouem  30 Hieh.  474. 

Wkanjk^o'.  —So  in  BfMje§  t.  ite^  4  Q.  K  6U,  tho  defeBdaiit^  % 
gor,  xooehrod  loalt  from  and  for  B^  and  B^  to  ooror  a  nanma 
mado  a  ooloraUo  boIo  of  tho  loalt  to  ^aintilt  tho  dof aBdant  traBafoirii^  tho 
malt  ou  his  hooka  to  tho  phuxulBA  Afbarwardo  B  booamo  bo«kni|itk  and  hia 
aaaignoaoBood  tho  plaintiff  in  tsovor  for  tho  loalk  Fondingtho  diipnta^  phin- 
tif^  dafeadaai^  and  tho  aamgnoaa  agroad  that  tho  loalt  ahonld  bo  aold»  and  tiM 
proeeoda  paid  hito  a  bank,  ozoept  a  pact  wbjoh  tho  dafandanft  wio  toTotain 
on  acoonnt  of  a  lien  which  he  had  against  B^  bvt  ttiat  thia  tnmaactian  ahonld 
not  pn^dioo  tho  righta  of  any  pavtj-  The  defendant  had  no  tienagainot  the 
p^f^iff<aif,  Afiberwaida  the  aaaigneea  abandoiiod  the  agtion  against  tho  plaintHf, 
on  hia  ginng  np  paxtof  the  prooeeda»  and  tho  plaintiff  then  bron|^taa«NiqMif 
against  tho  defendant  for  money  had  and  reoeived^  and  it  was  held  that  ho 
might  nf"*f****  the  actioB»  and  that  tho  defendant  ooold  not  aet  vp  tiionanxi- 
ona  natoro  of  the  tnnaaotiott  between  B  and  the  plaintiff  aa  invnlidnting  tiio 
tranafw. 

Agtdd^  io  8eU  Properi^,  cannot  defend  an  action  for  the  proooeda  on  tho 
ground  that  hia  principal  obtained  the  property  illegally.  As  we  ahaU  aao, 
the  principal  cannot  recorer  when  tho  agent  participatea  in  the  illegal  act, 
for  both  are  then  In  pari  deUeto.  Bat  the  mere  aelling  of  propecty  illegally 
obtained  ia  not  a  participation  in  the  illegal  act  of  obtaining  it.  Thee  whore 
a  contract  for  tho  sale  and  pnrohaae  of  property  haa  been  ezeonted  by  tho 
delivery  of  tho  property  to  tho  pnrchaaer,  the  latter  becomea  Tested  witii  tho 
title  to  it,  at  leaat  so  far  aa  persons  receiTing  the  aame  from  him  to  aeil  on 
commission  are  coooemed.  And  whether  the  property  was  originally  ob- 
tained by  the  vendor  nnder  an  illegal  oontraot  or  not,  doea  not  afbet  tho 
qnestion  of  the  liability  of  the  conaigneea  to  aoconnt  to  the  consignor  for  tho 
moneys  reoetved  by  them  npon  tho  eale  of  the  property.  The  undertaking  of 
the  consignees  to  sell  the  property  for  tho  consignor  on  oommissioa  is  npdn  a 
new  and  distinct  oonaideration,  having  no  aotnal  or  neoeoaary  ccnneotion 
with  the  original  contract  And  the  consignees  are  in  no  wise  privy  to  that 
contract,  nor  in  a  poaiticn  to  question  the  title  of  the  consignors  to  the  prop* 
erty:  illBonI  T.  Lodhom,  31  Barb.  294.  Bat  aee  ifardmaii  v.  fTO/eDdt  9  Bing. 
282,  note  a  (anetioneer),  comtnt,  bat  not  aatiiority.  One  who  haa  aolda  hcsBe 
for  another  cannot  defend  an  action  for  the  proceeds^  on  tho  gronnd  that  the 
principal  won  the  horse  at  a  raffle:  JanUeton  v.  Sherwood,  14  U.  O.  Q.  B.  282. 
And  Bo  an  agent  who  has  sold  stock  in  a  corporation,  chartered  contrary  to 
law,  cannot  set  ap  that  fact  in  an  action  against  him  for  tho  proooeds:  Sons- 
JiM  V.  WUson,  16  Mees.  ft  W.  185. 

An  agent  for  the  sale  of  alaves  was  liable  for  the  money  seceded,  thoogh 
the  slaves  were  illegally  imported:  Andertons  v.  Ifoiim^  8  Deaana.  Bq*  ^^' 
And  in  Baldwin  v.  Porter,  46  VI  402,  it  was  held  that  an  agent  ia  boond  to 
account  to  his  principal  for  money  received  by  him  in  the  coarse  of  hia  agency, 
for  goods  sold  by  has  piiaoipal  on  eiders  obtained  by  him  as  agent  on  eom- 
mimion,  ahhoogh  tho  aalea,  aa  between  tho  prino^  and  paffohaser,  boiUegid 
and  void.    But  this  case,  if  authority,  is  certainly  upon  the  verge;  for  it  is 
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^difficult  to  B66  how  the  act  of  the  agent  in  obtaining  the  orden  It  not  imepi^ 
nbly  o<uineoted  with  the  illegal  eontract  of  aale. 

lUegcU  EestrietionM  upon  Ageni,  No  D^ense, — The  laet  that  mtrietiona 
imposed  upon  agents  for  the  sale  of  goods  are  in  restraint  of  trade  will  not 
give  the  agent  the  right  to  retain  money  in  his  handsi  which  he  has  collected 
ma  the  agent  of  the  owner  of  the  goodsi  and  which  belongs  to  the  latter:  Al- 
vord  T.  LaOam,  31  Barb.  2ML 

Sureijf.  — If  the  princq«l  in  a  bond  given  for  an  illegal  consideration  de- 
lirer  the  money  dae  upon  it  to  his  surety,  to  be  paid  to  the  payee^  and  he 
agrees  to  pay  it  over,  this  is  a  new  contract  and  nndertakiqg  on  his  part,  and 
thoogh  a  party  to  the  original  contract,  he  is  as  mnch  bonnd  to  pay  the  money 
•B  a  stranger  to  the  illegal  contract  would  have  been:  Barker  v.  Parker,  23 
Ark.  39. 

IfumeipaL  Qficera.  —  A  town  treasnrer  who  receives  the  proceeds  of  taxes 
raised  under  an  illegal  vote  cannot  retain  the  money,  bat  must  pay  it  over  to 
the  town:  Eoldemess  v.  Baher,  44  N.  H.  414;  Johnaon  v.  Ooodridge,  16  Me. 
29 (tax-ooUectar);  JBvamT.  dtp qf  Trenton,  2ilSl.  J.  L.  764^  773;  w&tStaUY. 
Pharee,  24  W.  Va.  657;  Ma^for  v.  Draper,  23  Barb.  425. 

Monet  Ck>LLBCTED  oahsot  be  Baooybbed  whxbx  Pbbsov  CoLUKnnro  It 
WAS  Pbivt  to  or  participated  in  the  illegal  contract,  or  where  the  contract  of 
agenqy  sabeisting  between  the  plamtifiF  and  defendant  is  an  illegal  or  immoral 
one,  for  in  this  case  the  caose  of  action  cannot  be  made  ont  without  the  aid 
of  an  illegal  contract;  and  the  parties  being  m  pari  delicto,  the  court  will  not 
lend  its  aid  to  either:  DanieU  v.  Barney,  22  Ind.  207, 213;  Eooi  v.  Stevenson, 
24  Id.  115;  CkmutodsY.  Draper,  1  Mich.  481;  S.  O.,  53  Am.  Deo.  78;  HoweU 
V.  FomUain,  3  Ga.  176;  8.  C,  46  Am.  Dec  416;  ThaUmerY.  Brkudherhoff,  20 
Johns.  386-397;  Fale$Y.  Maybarry,  2  GalL  563,  564;  Jfoitn  v.  Couhn,  4  DalL 
29&  "  The  sentiment  of  '  honor  among  thieves '  cannot  be  enforced  in  coorts 
of  JQstioe'':  Per  Chmrch,  G.  J.,  in  Woodworth  v.  Bennett,  43  N.  T.  277.  And 
an  agent  '*  may  insist^  as  a  matter  of  defense,  that  the  sabject-matter  of  the 
agency  is  an  illegal  or  an  immoral  transaction,  or  is  founded  in  frand,  or 
against  pablio  policy;  in  all  which  cases  the  principal  will  not  be  allowed  to 
maintain  any  sait  for  redress  of  any  sort  against  the  agent  touching  that 
transaction  ":  Story  on  Agency,  sec.  235. 

Pairtntrtiup — Slavee, — Thns  where  a  joint  agreement  or  contract  of  part- 
nership is  illegal,  and  money  is  paid  to  one  of  the  associates  npon  an  illegal 
contract^  a  fellow-associate  cannot  recover  his  share  of  the  money,  becanse, 
in  order  to  do  so,  he  must  rely  upon  the  illegal  contract  of  partnendiip:  Wood- 
worth  V.  Btmnett,  43  N.  Y.  273.  Therefore  no  action  can  be  maintained 
against  a  master  and  part  owner  of  a  ship  engaged  in  the  slave  trade,  by  his 
partners  in  the  joint  ooncem;  nor  against  an  agents  who  is  party  to  the 
original  illegal  traffic,  and  haa  the  proceeds  in  his  hands.  And  if  the  ship  be 
sold  in  a  foreign  port  to  evade  a  f orfeitore  inonrred  to  the  United  States,  no 
aotian  will  lie  for  the  proceeds:  Fake  v.  Mai^berry,  2  GaU.  560;  see  Mayfm  v. 
Cimkm,  4  DalL  298.  A  and  B  entered  into  a  partnership  with  G,  who  was  an 
aaststaat^aartermaster  of  the  United  States,  by  which  they  were  to  famish 
forage  for  the  nse  of  the  army,  which  was  to  be  pnrchased  of  the  firm,  and 
inspected  and  received  by  G,  as  such  qTiartermaster.  At  a  settlement  of  the 
bo^nees,  B^  in  whose  hands  all  the  profita  were^  paid  over  to  G  A's  share,  to 
be  delivered  by  him  to  A.  A  sned  G  for  the  money,  alleging  a  conversion, 
and  it  was  held  that  the  contract^  being  against  public  policy,  was  void,  and 
thai  A  oonld  not  maintain  his  action:  Boot  v.  Steoenton,  24  Ind.  115.  So 
whore  the  attorney  of  a  water- works  company,  and  a  member  of  ito  local 
▲m.  Dsa  Vol.  XCIX-« 
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board,  haTing  power  to  make  contncta,  agreed  with  a  contractor,  withoni 
the  knowledge  of  the  company,  to  ahare  with  him  the  profits  of  a  contract 
he  conld  not  recover  from  the  contractor:  Orten  r,  (Jorrigan,  87  Mo.  359. 
Bat  if  the  partnerahip  is  not  in  itself  illegal,  and  a  partnership  contract  con- 
fessedly against  public  policy  has  been  carried  ont,  and  money  contributed 
by  one  of  the  partners  has  passed  into  other  forms,  and  become  the  "results  " 
of  the  completed  operation,  a  partner,  in  whose  hands  the  profits  are,  cannot 
refuse  to  account  for  and  diride  them  on  the  ground  of  the  illegal  character 
of  the  original  contract:  Brvoki  t.  Marim,  2  WalL  70.  A  pei-son  who  sells 
slaves  for  another,  contrary  to  law,  cannot  be  compelled  to  account:  Wooie» 
T.  Miller,  7  Smedes  k  M.  380. 

Smwjyled  Ooods.  — So  the  proceeds  of  goods  put  into  the  hands  of  an  agents 
to  be  smuggled  and  sold,  are  not  recoverable  from  the  agent:  Etdgar  v.  Fo^er^ 
3  East,  222;  Story  on  Agency,  sec.  235. 

CarUracU  with  Alien  Enemies,  — Where  A  employed  B  to  buy  up  cotton  for 
him  in  the  South,  and  gave  him  money  to  buy  it,  A  being  a  unionist  and  B 
a  confederate,  A  could  not  maintain  a  bill  against  B  for  an  accounting: 
Overby  v.  Overlfy,  21  La.  Ann.  493;  JuUlard  v.  Rwjay,  21  Id.  259;  Cousin  v. 
Ahai,  21  Id.  705;  CampbeUT.  Anderson,  2  Dav.  384;  contra,  Gilliam  v.  Broum^ 
43  Miss.  642  (refusal  to  pay  over  money  obtained  from  trading  with  alien 
enemies).  And  so  where  a  master  of  a  ship  was  given  a  cargo  to  dispose  of 
in  South  America,  and  his  vessel  was  sailing  with  a  British  license  on  board, 
though  war  was  then  prevailing  between  England  and  this  country,  he  was 
not  liable  for  the  proceeds  accruing  upon  a  sale  of  the  cargo;  though  the  re- 
sult would  have  been  di£ferent  if  the  principal  had  not  known  that  the  license 
was  on  board:  Chappell  v.  Wysham,  4  Hayes  &  J.  560. 

Ifittery  lockets,  —  No  action  will  lie  against  an  agent  for  the  sale  of  lottery 
tickets  to  recover  the  proceeds  thereof,  where  the  sale  of  lottery  tickets  is 
unlawful;  for  the  agent  is  a  participant  in  the  unlawful  act,  and  the  plaintiff 
must  rely  upon  the  illegal  contract  of  agency:  The  principal  ease;  Hunt  v. 
£Mber(odfcer, 5  Johns.  326;  i?o{/6  V.  2>e2niar,  7 Bob.  (N;  Y.) 80;  Udally.Met- 
ea{f,  5  N.  H.  896;  see  Roby  v.  West,  4  Id.  286;  Phalen  v.  Clark,  19  Conn.  421; 
S.  0.,  50  Am.  Deo.  253.  So  a  contract  of  purchase  of  a  lottery  ticket,  the 
sale  of  which  was  prohibited  by  law,  cannot  be  enforced  by  action.  Nor 
will  the  purchaser  be  entitied  to  recover  in  an  action  for  money  had  and  re- 
ceived upon  proof  that  the  seller  of  the  ticket  received  the  amount  of  the 
prize-money  drawn  by  the  ticket:  Eberman  v.  ReUUl,  1  Watts  k  S.  181.  I^ 
however,  the  obligation  to  pay  over  the  proceeds  of  the  sale  of  lottery  tickets 
can  be  separated  from  the  illegal  contract  to  sell  them,  as  in  the  principal 
case,  where  one  agent  received  from  another  agent  the  proceeds  of  the  lai- 
ter's  sales,  an  action  will  lie. 

lAquor,  — Where  the  plainti£f  and  his  book-keeper  shared  the  gains  from 
illegal  sales  of  whisky,  the  fact  that  the  book-keeper  was  the  more  immediate 
participant  in  the  fraud  will  not  enable  bis  principal  to  sue  for  his  own  share 
of  the  illicit  gains:  Curran  v.  Downs,  7  Mo.  App.  329. 

Sale  qf  Stolen  Bond, — Where  A  places  a  bond  in  the  hands  of  B,  for  sals 
or  collection,  both  understanding  that  it  had  been  stolen  from  the  owner,  and 
B  sella  it,  and  refuses  to  pay  over  the  proceeds,  A  cannot  recover  them  from 
him:  Kirk  v.  Morrow,  6  Ueisk.  445.     But  see  Pointer  ▼.  Smith,  7  Id.  137. 

Agents  of  Unlawful  Corporations,  etc. —  An  agent  who  does  business 
for  a  foreign  insurance  company,  when  neither  he  nor  the  company  have  com- 
plied with  the  statutory  requirement  regarding  foreign  companies,  is  not 
liable  to  aocoont  to  the  company:  Thome  v.  Travellers'  Ins.  Ob.,  80  Pa.  St.  lii 
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Bat  see  omAkii  BeriMre  ▼.  Mhaiu,  4  Leigh,  223»  wbioh  mm  aa  Mtkm  by  an 
unincorporated  bank,  doing  bnsineM  oontrary  to  law,  against  a  defaulting 
agent;  and  NcrUm  ▼.  ^2tiiii,  39  Ohio  St.  146  (aetion  to  recover  profits  from 
dealing  in  optiooa).  See  also  Newbold  r.  SimSf  2  Serg.  &  R.  317.  So  insnr- 
anoe  brokers  who  act  in  behalf  of  two  persons,  who  are  jointly  issning  risks 
in  the  name  of  one  of  them  alone,  contrary  to  the  provisions  of  a  statute 
which  prohibits  two  or  more  individuals  to  engage  in  the  insurance  busineea 
jointly,  are  not  liable  for  premiums  received  on  policies  effected  by  them: 
Booth  V.  Hodgaon^  6  Term  Rep.  406.  And  so  where  a  banker  filed  a  bill 
against  his  trustee,  for  an  account  of  some  shares  in  a  mercantile  establish- 
ment owned  by  the  plaintiff,  his  bill  was  dbmissed,  on  the  ground  that  the 
statute  prohibited  a  banker  from  engaging  or  being  interested  in  trading: 
OUley  V.  Browne^  1  Ball  k  B.  360;  see  Joy  v.  CamheU,  I  Schoales  &  L.  328, 
339. 

Marriage  Lteenaei. — Where  an  ordinary  issues  marriage  licenses  in  blank, 
to  a  person  who  is  unauthorused  to  dispose  of  them,  or  to  determine  the  rights 
of  parties  to  receive  them,  his  action  is  illegal,  and  he  cannot  recover  the 
amounts  received  by  such  person  for  licenses  so  disposed  of  by  him  under  a 
eontract  ezpreas  or  implied:  Brewer  v.  Kmgtiberry,  69  Ghk  764. 

CofnJtrary  D^dskme,  — In  a  matter  of  the  kind  under  Hiscnssion,  where  a 
consistent  adherence  to  the  law  is  at  times  productive  of  apparent  injustice, 
■ince  it  may  be  said  that  an  innocent  defendant  cannot  set  up  the  illegality 
of  the  contact  under  which  the  money  was  received,  while  a  guilty  defend- 
ant, who  has  participated  in  the  illegal  act,  may  avail  himself  of  the  defense^ 
we  should  expect  to  meet  with  some  conflict  of  authority.  These  cases  are, 
however,  fewer  in  number  than  might  reasonably  be  expected,  and  in  view 
of  the  great  majority  which  maintain  the  distinction  above  shown,  they  can- 
not be  considered  as  authoritative.  These  cases  take  the  ground  that,  as 
against  his  principal,  an  agent  cannot  set  up  the  illegality  of  his  agency. 
Thus  in  PoMerr.  SmiAf  7  Heisk.  137,  it  was  held  that  a  confederate,  employed 
by  a  unionist  during  the  war  to  let  slaves  in  the  South,  was  liable  in  an  ac« 
tioD  for  the  proceeds  of  his  contracts  of  hiring.  OilUam  v.  Brown,  43  Miss. 
642;  is  to  a  like  effect  And  see  also  J?aUi0Jii  v.  Porier,  46  Vt  402;  Lesia^ 
▼.  Ifigraham^  6  Penr.  ft  W.  71 ;  Mayor  v.  Draper,  23  Barb.  426.  In  8neU  v. 
PeUf,  113  SL  146,  it  is  held,  rather  abruptly,  and  without  due  regard  to  au- 
thority, that  an  agent  who  has  received  money  of  his  principal  upon  a  con- 
tract which  he  procured  to  be  executed  cannot  defend  upon  the  illegality  of 
the  contract,  if  the  contract  is  merely  contrary  to  public  policy,  and  there  is 
nothing  immoral  or  criminal  in  it.  The  contract  in  question  consisted  of 
subscriptions  obtained  by  the  director  of  a  railroad,  acting  as  agent  for  the 
contractors,  from  interested  parties,  for  the  purpose  of  having  a  station  located 
at  a  certain  town  on  the  line  of  the  road.  The  court  also  contended  that 
the  contract  was  valid,  but  placed  its  decision  upon  the  ground  above  stated. 
The  distinction  is  supported,  however,  neither  by  reason  nor  authority.  It 
should  be  added  that  two  members  of  the  court,  justices  Wslker  and  Sootti 
did  not  concur  "  either  in  the  reasoning  or  oonolusion  in  this  otm,^  and  that 
Justice  Mulkey  was  not  present. 

In  conclusion,  it  may  be  not  improper  to  reiterate  what  has  already  been 
indicated  above,  — that  it  is  mere  sentiment,  and  not  real  justice,  that  will 
consider  the  rights  of  two  parties  who  are  both  participants  in  an  illegal  con- 
tract. "  Honor  among  thieves  "  is  a  sentiment  partaking  much  of  idealism; 
and  material  courts  wOl  not  assist  "thieves  "by  enforcing  any  of  their  alleged 
lights  against  eaoh  other.    It  is  tme^  as  Lord  Mansfield  has  nid,  that  the 
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defeattt  flf  illflgalHy  alwayi  ■omda  ill  in  the  moai2&  of  Uie  delendaat;  bot  H 
is  not  with  the  dmiMwnor  ol  any  partiealar  defandtnt  that  a  court  of  jurtioe 
is  oonoeniad,  bat  with  a  wise  princ^la  ol  jniuprudenoe  which  diaoomita- 
BaocM  illegal  contracts  by  refnsiQg  to  snloroe  theoit  or  to  resciiid  them  after 
they  are  ezecoted. 

OnATioir  OF  FBivaiPAL  Case,  — In  Hardg  ▼.  Stonebraier,  31  Wis.  647,  it 
was  held,  citing  the  principal  case,  that  an  agreeoient  between  A  and  B»  that 
if  B  will  procure  a  pnzchaser  ol  oertsin  land  belonging  to  A,  at  the  price  of 
eight  thousand  doUars,  A  will  pay  B  three  thonsand  doUars  thereof,  was  not 
Illegal  and  Toid;  and  alter  snob  purchase  by  0,  and  payment  of  the  money 
to  A,  the  latter  ooold  not  be  heard  to  deny  his  liability  to  B  for  the  three 
thonsand  dollars  (C  not  seeking  any  relief  against  the  traasaotion),  on  tiie 
^^roond  that  B  effected  the  sale  by  frandnlently  concealing  from  C  the  fact 
that  he  was  acting  as  A's  agent  in  the  negotiation,  and  fraudnlently  advising 
O  as  a  friend  that  the  property  was  well  worth  eight  thoosnid  doUaK%  and 
oonld  net  be  obtained  lor  lesi^  while  in  fiaot  A  was  wiUiag  to  part  with  it  for 
five  thonsand  doUars. 
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[22  WuCOHini,  486l1 

CofwwujtT  or  Subdt  d  Oovbnaiit  of  IimnaiiTT  laimr  Actual  Dam- 
AOB  arising  from  want  of  lawful  title;  and  it  runs  with  the  land  nntflsoidi 
damage  has  aotoally  arisen  to  the  party  bAMing  possessicn  under  the 
deed. 

O&AJITEB    OAK    B.B0OVIB  FOB  BbXAOH    OF    COTXNANT   OF   SsiHOir  Ko  MORB 

THAN  Nominal  Damaqim,  if  at  all,  where  there  has  been  no  evicticn  or 
other  actual  injury. 

Gbanteb  DEsiBiNa  TO  Rbsoind  fob  Want  of  Titlb  and  to  Rbootbb 
PiTBOHASB-MONBT  paid,  and  interest^  mnst  first  tender  his  grantor  a  re- 
conveyance and  the  possession. 

Statutb  pBoviDiNa  that  Ten  Tbabs'  Asivbbsb  Posubbion  uirm  Tax 
Dbed  shall  bar  title  of  original  owner  lilies  to  such  possessinn  oom- 
mencing  before  the  passage  of  the  statute^  if  a  ressonabls  portica  ol  the 
term  remained  after  its  passage  in  which  he  might  have  <wwnit>— ^^  Miit; 
otherwise  the  former  limitation  of  twenty  years  applies. 

Jvdqmbnt  fob  Dsfendant  will  not  bb  Bjevxbsid  where  plahitttf  wwdd 
be  entitled  to  no  more  than  nominal  damages. 

Action  for  breach  of  covenants  of  aeLrin  and  against  en- 
cumbrances.    The  opinion  Btates  the  case. 

Hugh  Ctmningy  for  the  appellant. 
A,  M.  Blair  J  for  the  respondent 

By  Court,  Dixon,  C.  J.  This  case  prawDts  the  Taxed  ques- 
tion of  the  measure  of  damages  in  an  actkm  for  a  breach  of 
the  covenant  of  seisin,  where  the  covenantee  has  entered  and 
held  possession  of  the  land  under  the  deed  without  ouster 
or  evictioKi  by  paramount  title,  and  without  having  sustained 
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any  real  injury  in  consequence  of  the  aDeged  breach.  In  this 
country  there  is  an  irreconcilable  conflict  of  decisions  upon 
the  question.  In  some,  perhaps  most,  of  the  states,  no  dis- 
tinction is  taken  between  a  nominal  and  a  substantial  breach 
of  the  covenant, — a  breach  by  which  the  covenantee  sustains 
no  injury ,  and  one  where  he  is  actually  injured;  and  it  is  held 
that  the  covenant  is  broken  as  soon  as  made,  and  becomes  at 
once  a  chose  in  action,  not  assignable  at  common  law,  and  not 
passing  by  descent  or  conveyance  of  the  land;  and  that  on 
such  merely  nominal  breach,  the  covenantee,  though  still  pos- 
sessed of  the  land,  may  sue  for  and  recover  back  the  purchase- 
money  paid,  and  interest  upon  the  same  for  such  length  of 
time  as  he  himself  may  be  liable  for  the  use  and  occupation 
of  the  premises  to  the  rightful  owner.  Several  decisions  to 
this  effect  are  cited  by  Judge  Downer  in  his  opinion  in  Noonan 
V.  Ihleyy  21  Wis.  138,  and  others  may  be  found  in  the  note  to 
Spence?8  Case^  1  Smith's  Lead.  Cas.  164, 165.  This  doctrine  has 
been  carried  so  far  as  to  hold  that  full  damages  may  be  recov- 
ered on  a  covenant  for  seisin  or  against  encumbrances,  even 
when  the  land  has  been  conveyed  by  the  covenantee  before 
action  brought  without  warrauting  the  title,  and  for  as  much 
or  even  more  than  he  originally  gave:  Davis  v.  Lyman^  6  Conn. 
249;  Cornell  v.  Jaclsorij  3  Cush.  509;  Bickford  v.  Page,  2  Mass. 
455;  Bennett  v.  Irwiny  3  Johns.  363.  On  the  other  hand,  the 
English  courts,  and  with  them  the  courts  of  several  of  the 
states,  make  a  distinction  between  a  mere  formal  breach,  from 
which  no  real  damage  results,  and  a  final  or  complete  breach^ 
by  which  the  possession  of  the  land  is  lost,  or  other  actual 
injury  ensues.  These  courts  hold  that  where  the  covenantor 
is  in  possession,  claiming  title,  and  delivers  the  possession  to 
the  covenantee,  the  covenant  of  seisin  is  not  a  mere  present 
engagement,  made  for  the  sole  benefit  of  a  covenantee,  but 
that  it  is  a  covenant  of  indemnity  entered  into  in  respect  of  the 
land  conveyed  and  intended  for  the  security  of  all  subsequent 
grantees,  until  the  covenant  is  finally  and  completely  broken; 
and  they  consequently  hold  that  no  such  right  of  action 
accrues  to  the  covenantee  on  the  mere  nominal  breach,  which 
always  happens  the  moment  the  covenant  is  executed,  as  is 
sufficient  to  merge  or  arrest  the  covenant  in  the  hands  of  the 
covenantee,  or  to  deprive  it  of  the  capacity  of  running  with 
the  land  for  the  benefit  of  the  person  holding  under  the  deed 
when  an  eviction  takes  place,  or  other  real  injury  is  actually 
sustained.    The  possession  of  the  land,  or  seisin  in  fact,  under 
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the  deed,  by  the  covenantee  or  those  claiming  through  him,  is 
considered  such  an  estate  as  carries  the  covenant  along  with 
it;  and  whilst  some  of  the  cases  hold  that  such  possession  or 
seisin,  so  long  as  it  remains  midisturbed,  satisfies  the  cove- 
nant, so  that  no  action  can  be  maintained  until  a  right  of 
substantial  recovery  exists,  consequent  upon  an  eviction  or 
other  actual  loss,  it  is,  or  seems  to  be,  the  opinion  of  the 
courts  in  others,  that  there  may  be  an  action  by  the  cove- 
nantee for  the  formal  breach,  in  which  only  nominal  damaf^es 
can  be  recovered.  It  is  not  required  of  us  here  to  express  an 
opinion  as  to  which  of  these  views  may  be  more  correct,  since 
the  result  in  this  action  would'  be  the  same,  whichever  view 
was  taken.  It  is  enough  that  both  result  in  establishing  the 
same  proposition,  which  is,  that  the  covenant  is  a  covenant  of 
indemnity  against  actual  damage  arising  from  want  of  law- 
ful title,  and  that  it  runs  with  the  land  until  such  damage 
has  actually  arisen  to  the  party  holding  possession  under  the 
deed. 

The  English  decisions,  to  which  reference  is  made,  are  King- 
don  V.  NotUe,  1  Maule  &  S.  355,  King  v.  JoneSy  5  Taunt.  418, 
and  Kingdon  v.  NotiU^  4  Maule  &,  S.  53.  These  have  been 
followed  in  Indiana:  Martin  v.  Bakery  6  Blackf.  232;  Overhiser 
V.  McAUisier,  10  Ind.  41;  in  Ohio:  Baclus  v.  McCoy y  3  Ohio, 
211  [17  Am.  Dec.  585];  Foote  v.  Bumety  10  Id.  317  [36  Am. 
Dec.  90];  Devore  v.  Sunderlandy  17  Id.  52  [49  Am.  Dec.  442]; 
and  in  Missouri:  Dickson  v.  DesirCy  23  Mo.  151.  Such  also  is 
the  practical  effect  of  the  decision  in  New  Hampshire:  Morrison 
V.  Underwoody  20  N.  H.  869,  where  it  was  held  that  upon  breach 
of  the  covenant  of  seisin,  no  more  than  nominal  damages  can  be 
recovered,  unless  it  appears  that  the  grantee  has  suffered  some 
actual  injury.  And  the  same  doctrine  is  directly  sustained 
in  South  Carolina,  where  the  covenant  against  encumbrances 
is  similarly  interpreted,  and  it  is  held  that  the  right  of  action 
passes  with  a  transfer  of  the  land,  and  vests  in  the  party  on 
whom  the  weight  of  the  encumbrance  falls,  and  not  in  the 
original  covenantee:  McCrady  v.  BrisbanCy  1  Nott  &  McC. 
104  [9  Am.  Dec.  676];  JeUr  v.  Glenny  9  Rich.  376.  And  it 
gains  much  additional  strength  from  the  decisions  in  several 
other  states,  where  it  is  held  that  upon  the  covenant  against 
encumbrances,  which,  like  the  covenant  of  seisin,  is  broken, 
if  at  all,  as  soon  as  made,  the  covenantee  can  found  no  right 
to  actual  damages  on  the  mere  existence  of  the  encumbrance, 
but  will  be  limited  to  a  nominal  recovery,  unless  he  has  paid 
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off  the  encumbranoe,  or  actually  lost  the  eatate  in  oonaeqnenoe 
of  it:  Ddavergne  v.  JVorm,  7  Johna.  358  [5  Am.  Dec.  281]; 
Bean  v.  Mayo^  5  Me.  94;  Riehardsan  v.  DorVj  6  Vt.  9;  Statif 
nard  v.  Eldredge^  16  Johna.  254;  Preacott  v.  Traemanf  4  Maaa. 
627  [3  Am.  Dec.  246];  Wyman  v.  Ballard^  12  Id.  804;  Taft 
▼.  AdaroB,  8  Pick.  547;  Leffingwell  v.  Elltott,  8  Id.  467  [19  Am. 
Dec.  343] ;  Harlow  v.  Thomas^  16  Id.  66.  If  the  encumbrance 
may  never  be  enforced,  and  the  covenantee  never  injured  by 
it,  so  the  outatanding  paramount  title  may  never  be  aaaerted, 
and  no  damage  ever  result  from  that.  If  the  covenantee  is  not 
permitted  to  recover  the  amount  of  the  encumbrance  without 
having  discharged  it,  because  he  may  thus  retain  both  the  land 
and  the  money  so  recovered,  it  would  seem  that  he  ought  not 
to  be  allowed  to  recover  the  consideration  money  and  interest, 
and  at  the  same  time  to  retain  possession  of  the  land  under 
a  title  which  may  never  be  disturbed,  or  the  defects  of  which 
may  be  remedied  by  the  payment  of  an  inconsiderable  sum, 
or  by  the  mere  lapse  of  time  without  the  payment  of  any 
money  at  all. 

This  doctrine  is  furthermore  supported  by  the  decisions  of 
this  and  other  courts,  that  where  a  deed  is  made  and  accepted, 
and  possession  taken  under  it,  want  of  title  will  not  enable  the 
purchaser  to  resist  the  payment  of  the  purchase-money  while 
he  retains  the  deed  and  possession,  and  has  been  subjected  to 
no  iaconvenience  or  expense  on  account  of  the  defect  of  title: 
Taft  V.  Kessel,  16  Wis.  273;  HoHon  v.  Arnold,  18  Id.  212; 
Ludlow  V.  Gilman,  18  Id.  662;  HaU  v.  Gale,  14  Id.  64;  Hill 
V.  Butler,  6  Ohio  St.  207;  Small  v.  Reeves,  14  Ind.  163. 
Nothing  could  be  more  inconsistent  than  to  hold  that  the 
purchaser  in  possession  cannot  resist  an  action  to  compel 
payment  of  the  purchase-money,  and  yet  that  he  may  turn 
around  and  immediately  recover  it  back  by  suit  upon  the 
covenant  of  seisin. 

On  the  whole,  after  the  fullest  consideration  of  the  question 
and  examination  of  the  authorities,  we  are  satisfied  that  the 
decisions  of  the  English  courts,  and  of  the  courts  in  this 
country  in  which  they  have  been  followed,  furnish  the  only 
sound  and  just  rule  for  the  interpretation  of  the  covenant  of 
seisin.  We,  therefore,  without  hesitation,  adopt  it,  and  deem 
it  unnecessary  at  this  time  to  enter  more  at  large  into  the 
reasons  for  this  conclusion,  since  they  are  so  fully  illustrated 
in  the  several  cases  to  which  reference  has  been  made. 

We  proceed  now  to  apply  the  rule  to  the  case  before  us. 
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Blake,  being  in  possession  under  color  of  title,  claiming  ad* 
versely,  sold  and  conveyed  the  premises,  with  covenants  of 
seisin  and  against  encumbrances,  to  Mecklem,  who  entered 
under  the  deed,  and  held  possession  for  several  years,  until  a 
mortgage  executed  by  him  to  secure  a  portion  of  the  purchase- 
money  was  foreclosed,  and  the  premises  sold  and  possession 
delivered  to  the  purchaser  pursuant  to  the  judgment.  About 
one  year  afterward,  this  action  was  commenced,  in  which  it 
is  neither  claimed  nor  shown  that  Mecklem  was  ever  disturbed 
in  the  possession,  or  that  he  suffered  any  other  actual  dam- 
age by  reason  of  the  defect  in  Blake's  title.  In  fact,  the  title 
to  one  of  the  lots  (lot  11)  became  perfect  by  lapse  of  time 
before  or  about  the  time  this  action  was  commenced.  It  had 
been  occupied  by  Blake  and  his  assigns,  under  claim  of  title^ 
exclusive  of  any  other  right,  founded  on  the  tax  deed  to  Far- 
well  of  June  7,  1845,  for  the  period  of  ten  years.  This,  under 
the  present  statute  (R.  S.  1858,  c.  188,  sees.  6,  10),  barred  the 
title  of  the  original  owner.  This  statute  is  applicable  because 
a  reasonable  portion  of  the  term  limited  remained  after  its 
passage,  in  which  the  original  owner  might  have  commenced 
suit:  Smith  v.  Packard,  12  Wis.  871;  HoweU  v.  HoweUy  15  Id. 
55.  The  same  was  not  true,  however,  of  lot  7,  which  is  gov- 
erned by  the  statute  of  1849,  and  required  an  adverse  possee^ 
sion  of  twenty  years:  R.  S.  1849,  c.  127,  sees.  6,  7.  That  lot 
having  been  adversely  possessed  for  the  period  of  ten  years 
before  the  statutes  of  1858  took  effect,  the  limitation  of  ten 
years  was  inapplicable:  Oshom  v.  Jixine*,  17  Wis.  573.  But 
be  this  as  it  may,  it  is  obvious  that  Mecklem  has  suffered  no 
damage  in  consequence  of  the  defect.  The  result  to  him  would 
have  been  the  same  had  Blake's  title  been  indefeasible.  In 
no  event  can  he  recover  more  than  nominal  damages.  The 
conveyance  by  the  foreclosure  is  the  same  as  if  he  himself  had 
voluntarily  conveyed.  If  he  desired  to  rescind  for  want  of 
titie,  and  to  recover  back  the  purchase-money  paid  and  inter- 
est, he  should  have  tendered  Blake  a  reconveyance  and  the 
possession,  and  then  he  could  have  maintained  his  action: 
Taft  V.  Kestel,  supra.  As  it  is,  he  has  sustained  no  real  in* 
jury;  and  we  are  not  required  to  say  whether  he  was  entitied 
to  nominal  damages  or  not.  If  he  was,  and  the  circuit  judge 
erred  in  instructing  the  jury  that  their  verdict  must  be  for  the 
defendant,  still  the  judgment  would  not  for  that  reason  be 
versed :  LaMbenheimer  v.  Mawn,  19  Wis.  619. 
Judgment  affirmed. 
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Snus  TO  OoNTxr.  — Th«  meMim  of  damagM  for  »  total  breach  of  thaaa 
O0T«naatB,  where  nothing  peases  to  the  grantee  by  the  oonTeyanoe^  is  the 
amount  of  the  oonsideratioB  paid,  with  interest.  In  the  earlier  oases,  it  waa 
■ought  to  hold  the  oorenantor  liable  for  the  increased  value  of  the  land,  and 
for  the  yalne  of  improTementa  made  after  the  purchase;  bat  it  was  held — 
adhering  to  the  policy  of  the  law  exhibited  under  the  old  warranty,  and  on 
the  ground  that  it  would  be  unjust  to  ntake  the  grantor  liable  for  accidental 
increase  in  ▼abie,  and  for  improyements  made  without  his  privity  or  sanction 
—  that  the  true  measure  of  damages  was  the  value  of  the  land  at  the  time  of 
the  sale  as  agreed  upon  by  the  parties^  and  shown  by  the  amount  of  the  con* 
aideration  paid,  together  with  interest  upon  that  sum:  SiaatB  v.  Ten  Byek^ 
8  Gaines,  111;  B.  C,  2  Am.  Bee.  254^  fer  Kent,  C.  J.;  Bender  v.  Frimiberger, 
4  DalL  442;  PiUsher  v.  IMngtUm,  4  Johns.  1;  S.  €.,  4  Am.  Bee.  229.  And 
the  rule  as  thus  laid  down  in  the  early  cases  has  never  been  departed  from, 
but  has  been  adopted  and  substantially  followed  in  aU  of  the  subsequent  decis- 
ions: Logan  v.  Moulder,  1  Ark.  323;  Hor^ford  v.  Wright,  Eirby,  3;  a  C,  1 
Am.  Dec  8;  MUMl  v.  Haaen,  4  Conn.  495;  QiXbeH  v.  Bulhley,  5  Id.  262; 
&  C,  13  Am.  Dec.  57;  SterUng  v.  Peei,  14  Conn.  245;  Harford  etc  Co.  v. 
ili&r,  41  Id.  112;  iTing  ▼.  ^'t&Ma,  32  m.  348;  a  C,  83  Am.  Dec.  269;  Weber 
▼.  Anderson,  73  111.  439;  Frazer  v.  Swperviaon,  74  Id.  282;  Laeey  v.  Maman^ 
87  Ind.  168;  Swafford  v.  Whipple,  30.  Greene,  261;  &  C,  54  Am.  Dea  498; 
Cox  V.  Strode,  2  Bibb,  277;  DaU  v.  Shioeiy,  8  Kan.  276;  8tMa  v.  Page,  2 
Me.  378;  Spring  v.  Chate,  22  Id.  505;  S.  C,  39  Am.  Dec.  595;  Montgomerp 
▼.  Seed,  69  Me.  510;  CrtufM  v.  Storr,  3tf  Md.  160;  Marston  v.  HMe,  2  Mass. 
433;  a  C,  3  Am.  Dea  61;  CaeweU  v.  Wendell,  4  Mass.  108;  NichoU  v.  WdUer, 
8  Id.  243;  Leksnd  v.  Stone,  10  Id.  459;  Smith  v.  Strong,  14  Pick.  128;  Ka-pleg 
V.  LAeawme,  1  Ma  550;  Martin  v.  Limg,  3  Id.  391;  ColUer  v.  Oamble,  10  Id. 
472;  LawUeev.  Collier,  19  Id. 472;  Diekaon  v.  DinW,  23  Id.  151;  a  C,  66  Am. 
Dea  661  (cited  to  this  effect  in  CUg  qfSt.  Louis  v.  Bisaell,  46  Ma  160;  Kirk- 
Patrick  v.  Downing,  58  Id.  38;  Walker  v.  Deaver,  79  Id.  769;  Walker*§  Adm'r 
V.  DeoBOtr,  5  Mo.  App.  146;  Ward  v.  Ashbrook,  78  Mo.  517);  PUpp  v.  Tarp^ 
ley,  31  Id.  443;  WtOeonY.  WUlaon,  25 N.  H.  229;  S.  C,  57  Am.  Dea  320;  Parker 
V.  Brown,  15  N.  H.  176;  Nutting  v.  Herbert,  35  Id.  120;  Wilson  v.  Forbes,  2 
Dev.  30;  Price  v.  Deal,  90  N.  C.  290;  Backus  v.  McCoy,  3  Ohio^  211;  a  C,  17 
Am.  Dea  585;  Clark  v.  Parr,  14  Ohio.  121;  Welting  v.  NisO^,  13  Pa.  St.  655; 
Park  V.  Check,  4  Cold.  20;  Blake  v.  Bumham,  29  Vt  437;  Bich  v.  Johnson,  2 
Finn.  86;  1  Chand.  19;  a  C,  52  Am.  Dec.  144;  Blossom  v.  Knox,  3  Chand. 
296;  Messer  v.  OeslreicA,  52  Wis.  695.  Nor  can  the  increased  value  of  the 
land,  arising  from  the  nse  in  the  value  of  improvements,  be  recovered  in  an 
action  for  a  breach  of  the  covenant  of  seisin:  WiUson  v.  WiUson,  25  N.  H.  229; 
8.  C,  57  Am.  Dea  320;  and  the  grantee  is  loft  to  his  remedy  against  the 
evietor,  who  has  established  a  paramount  title,  to  obtain  pay  for  improve- 
ments: Conrad  v.  Druids*  Grand  Grove,  64  Wis.  258.  Where,  however,  "  for 
some  purpose  of  the  vendor,  the  purchaser,  as  part  of  the  consideration  of 
the  sale,  undertakes  to  make  improvements  upon  the  purchased  property,  it 
would  be  manifestly  just,  and  in  accord  with  general  principles,  tha^  in 
case  of  a  subsequent  less  of  the  property  by  reason  of  a  defect  of  title,  the 
value  of  such  improvements  should  be  included  in  the  assessment  of  damages  ": 
2  Sutherland  on  Damages,  260;  Bawle  on  Covenants,  4ih  ed.,  256. 

Costs  in  mectmeut  Suit,  where  the  covenantee  has  contested  this  action 
against  the  holder  of  the  paramount  title,  may  also  be  recovered,  in  addition 
to  the  consideration  money  and  interest:  Cox  v.  Strode,  2  Bibb,  277;  CHe* 
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JiM  ▼.  Siorr,  36  Md.  160;  WUkon  ▼.  WUbon,  25  N.  H.  229;  &  a,  67  Am. 
Deo.  820;  StaaU  ▼.  Ten  Eyek,  3  Ouum,  111;  &  C,  2  Am.  Deo.  264;  FUeher 
▼.  £i«Ni0i«ft>R,  4  JobiiB.  1;  S.  C,  4  Am.  Deo.  229;  Mesaar  t.  Oeifrvjeft,  62  Wis. 
^96;  bat  not  the  costs  of  the  action  for  mesne  profits:  8taat$  ▼.  Ten  4^ 
SMpro.  Taxes  which  had  been  paid  on  the  land  were  also  indnded  in  the 
damages,  in  Framr  t.  8upenMtor$t  74  HL  282. 

ibcekange  of  Lande.  —  If  the  consideration  of  the  deed  be  land,  by  way  of 
exchange,  the  Tslne  of  that  land  at  the  time  of  the  deed,  with  interest,  wiU 
be  the  measore  of  damages:  Laeeff  ▼.  Manum,  Zl  Ind.  168;  Oummina  ▼. 
Kennedy,  3  litt  118;  8.  C,  14  Am.  Dec  46;  Hodge»  ▼.  Thayer,  110  Mass. 
286.  Compare  Farmer^  Bank  ▼.  Olenn,  68  N.  O.  36;  Bonnon  ▼.  Urton,  3  O. 
Oreene,  228;  Doris  t.  BaU^  2  Bibb,  69a 

Cofi^ki  ofLavM,  — Where  the  action  is  bronght  in  one  state^  and  the  land 
is  situated  in  another,  the  damages  are  to  be  assessed  aooording  to  the  rule 
adopted  in  the  former  state:  SmUk  ▼.  Strong^  14  Pick.  128. 

CoMSiDXRATioK,  HOW  Pbovxd.  —  dmriderotwn  Ba^prtsaed  m  Deed  ia  Prima 
Facie  Eridenee  of  the  value  of  the  land  at  the  time  of  the  sale.  In  strictness, 
the  rule  of  damages  should  be  stated  to  be  the  value  of  the  land  at  the  time 
of  the  sale  as  fixed  by  the  parties;  but  this  is  always  the  amount  of  the  con- 
sideration paid,  if  that  can  be  ascertained.  And,  in  determining  this  amount, 
the  consideration  expressed  in  the  deed  is  prima  /aeie  evidence  of  the  con- 
sideratbn  paid:  MareUm  v.  Hcibbe,  2  Mass.  433;  8mUh  v.  Strrnigt  14  Pick.  128; 
Tapky  v.  Le&eaume,  1  Mo.  660;  Cumndne  v.  Kennedy,  8  Litt  118;  S.  C,  14 
Am.  Dec  46. 

Beal  Conrideratkm  may  be  Shown  by  Parol,  "On  this  side  of  the  Atlan- 
tic, it  may  be  considered  as  settled  that^  although  (apart  from  the  question 
ef  fraud)  evidence  to  contradict  or  vary  the  consideration  clause  is  inadmis- 
sible, if  o£fered  to  defeat  the  conveyance  as  such  (as,  for  example,  by  show- 
ing it  void  because  of  want  of  consideration),  yet,  that  for  any  purpose  short 
ef  affecting  the  title,  this  clause  is  not  conclusive,  but  cfoly  prima  facie  evi- 
dence of  the  amount  therein  named  ":  Bawle  on  Covenants,  6th  ed.,  sec  173. 
Therefore,  in  an  action  for  the  breach  of  a  covenant  of  seisin,  the  plaintifl 
may,  by  parol  evidence,  show  that  the  real  consideration  of  the  conveyance 
was  a  greater  sum  than  that  stated  in  the  deed,  for  the  purpose  of  increasing 
the  damages:  Bdden  v.  Seymour,  8  Conn.  304;  S.  C,  21  Am.  Dec  661;  Dee- 
Ifr  V.  Manley,  4  Cush.  26;  OuinoUe  v.  Chouteau,  34  Mc  164;  and,  on  the 
ether  hand,  the  defendant  may  in  the  same  way  show  that  it  was  a  less  sum, 
for  the  purpose  of  diminishing  the  damages:  Martin  v.  Cfordon,  24  Qa.  636; 
Fields  V.  WiOingham,  49  Id.  344;  Swcfford  v.  Whipple,  8  G.  Greene,  261; 
&  C,  64  Am.  Dec.  498;  WOUamson  v.  Test,  24  Iowa»  139  (wherein  it  iraa 
shown  that  the  lot  was  paid  for  with  a  watch);  Blood  v.  WUbbu,  43  Id.  667; 
WacItendorfY.  Lancaster,  66  Id.  458;  Harlow  v.  Thomas,  16  Pick.  70;  Moore 
▼.  McKie,  6  Smedes  A;  M.  238;  Morse  v.  Shattuck,  4  N.  H.  229;  &  C,  17  Am. 
Dec  419;  Bingham  v.  Wdderwax,  1  N.  T.  614;  VaU  v.  JuncUon  B.B.Co.,1 
Cin.  Rep.  671;  Cox  v.  HemTf,  32  Pa.  St.  19;  Patrick  v.  Leaeh,  1  MoCrary, 
250.  And  the  defendant  may  also  show  that  the  portion  of  the  land  to  which 
there  was  no  title  was  included  in  the  deed  by  mistake,  and  that  there  was 
no  consideration  paid  for  it:  Leiand  v.  Stone,  10  Mass.  463;  Barnes  v.  Learned, 
6  N.  H.  264;  Nutting  v.  Herbert,  35  Id.  127;  8.  C,  37  Id.  346;  Siewart  v. 
Hadley,  66  Mo.  236.  But  such  evidence  is  admissible  only  in  mitigation  of 
damages,  and  not  to  negative  a  breach  of  the  covenant,  for  this  would  b?  in 
efieot  contradicting  or  varying  the  deed:  Nutting  v.  Herbert,  supra;  see  BUOf 
Urook  V.  SnUtk,  6  Gray,  678;  &  C,  66  Am.  Dec  446.    So  where  a  trustee 
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lield  to  be  panQDally  liable  ob  hia  oareoaiitii  he  oomld  not  ihoir  that  tbe 
conndeimtloA  was  not  wholly  or  in  part  reoelTed  by  him  or  f or  hia  nae: 
Bbom  ▼.  Woife,  50  Iowa,  280.  And  parol  eridenoe  that  the  plaintiff  knew 
that  the  defendant  had  not  title  to  a  part  of  the  land  deacribed  haa  been 
held  to  be  inadmiwrible  to  ahow  that  no  oonaideration  waa  paid  for  that  part: 
Wadhama  t.  hmes,  4  HI.  App.  642. 

When  Oomtideraikm  not  Ateerkdnable, — When  no  oonaideFation  ia  named  n 
the  deed,  and  it  is  not  ascertainable,  SmUh  ▼.  Strong^  14  Pick.  128,  or  where 
the  oonTeyanoe  ia  the  reaolt  of  negotiations  with  a  third  person,  aa  where  a 
person  owing  a  debt  procured  the  defendant  to  convey  a  tract  of  land  to  the 
plaintiff  his  creditor,  who  agreed  to  receive  it  in  satisfaction  of  the  debt^ 
and  there  ia  therefore  no  privity  between  plaintiff  and  defendant  respecting 
the  conaideration  paid,  Bymea  t.  Rich,  6  Gray,  518,  resort  most  be  had  to 
the  actual  valae  of  the  land,  and  the  damages  will  be  measored  by  the  valne 
of  the  land  at  the  time  of  the  conveyance,  with  interest.  So  where  the  de* 
fendant  was  a  stranger  to  the  consideration,  except  as  to  a  part  which  he 
received  open  the  snbseqnent  execution  of  the  deed,  the  measure  of  damages 
waa  held  to  be  the  valne  of  the  land  at  the  time  of  the  conveyance,  or  at  the 
alectioa  of  the  plaintiff  the  amoont  actually  received  by  the  defendant! 
fitepfee  ▼.  Dean^  114  Mass.  125;  see  ReoohM  v.  Tounghoe,  8  Baxt  885. 

It  ia  immaterial,  however,  that  the  consideration  was  paid  or  delivered  to 
mother  person  than  the  grantor;  or  that  it  was,  before  delivery,  the  property 
of  another  than  the  grantee;  provided  that  it  is  agreed  upon  between  the 
grantor  and  the  grantee  as  the  consideration  upon  which  the  deed  is  given. 
Foe  their  agreement  creates  a  privity  between  them  in  respect  to  the  consid* 
exation,  and  makes  it  the  contract  price  of  the  conveyance,  and  it  is  therefore 
Uie  measure  of  the  grantee's  less:  Hodgea  v.  Thayer,  110  Mass.  286. 

Damaobs  to  AaaiaiiXB. — Where  the  covenant  of  seisin  ii  held  to  run 
with  the  land,  and  the  suit  is  by  the  assignee  of  the  covenantee^  then  the 
measure  of  damagea  is  not  the  consideration  mentioned  in  the  oovenantor'a 
deed  (for  if  that  were  so,  there  might  in  some  cases  be  a  recovery  for  much 
more  tiian  the  assignee  had  paid  for  the  property),  but  the  consideration 
which  the  aatrignee  haa  paid  to  hia  immediate  grantor,  with  interest  from  the 
date  of  the  eviction  and  costs  in  the  ejectment  suit,  with  this  limitation, 
however,  that  the  recovery  cazmot  be  for  an  amount  exceeding  the  conaidera- 
tion  received  by  the  covenantor  for  the  aame  landa:  Cri^fiM  v.  Storr,  36  Md. 
150;  Diekmm  v.  DidH,  23  Mo.  151;  &  a,  66  Am.  Dec.  661.  Where  the 
grantee  haa  purchased  in  the  adverse  title,  the  measure  of  damages  is  the 
amount  paid:  See  k\fra;  bnt  where  he  amrignw  the  covenants  in  the  deed  of 
his  grantor,  as  a  part  of  the  consideration  paid  for  the  adverse  paramount 
title,  the  assignee  is  entitled  to  the  full  amount  of  the  purchase-money  in  an 
action  on  the  covenant  of  seisin:  Lowkae  v.  CoQkr^  19  Mo.  480. 

Fraud.  —  "It  must  not  be  supposed  that,  in  an  action  on  the  covenant, 
frand  can  be  taken  advantage  of  by  the  purchaser  to  inoreaae  hia  damagea. 
So  long  as  the  distinction  is  preserved  between  tort  and  contract^  so  long 
must  the  remedy  be  by  action  in  the  nature  of  a  writ  of  deceit^  and  not  by 
action  of  covenant ":  Bawle  on  Oovenants,  5th  ed.,  sec.  150,  dting  Oamtltt  t. 
Jacks,  43  Ark.  430. 

LrrxBBBT  fOR  Wbat  Tmx.  —  Where  the  grantee  haa  not  been  in  poaiea 
sion,  or  his  occupancy  has  not  been  beneficial,  and  productive  of  rents  and 
profits,  he  may  recover  interest  for  the  whole  period  from  the  date  of  the 
conveyance:  Sfvhig  v.  Chaae,  22  Me.  505;  8.  C,  89  Am.  Dec.  505;  Lamkm  T. 
CUfier,  19  Mo.  480.    The  fact  that  the  vendee  received  no  rents  and  profits 
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from  the  prenuses  caonot  be  taken  into  oonsideration  to  reduce  damagee,  aa 
a  person  pnrebasing  real  estate  is  presumed  to  do  so  because  the  rente  and 
profits  will  be  eqniyalent  to  the  interest  of  the  monby  he  pays  for  it:  BpHmg 
▼.  Cffuue^  22  Me.  60S;  S.  C,  89  Am.  Dea  695.  8o  the  grantee  may  recover 
interest^  though  he  has  not  been  in  possession,  for  the  money  dne  to  the 
owner  for  rents  and  profits  constitates  a  distinct  and  separate  claim:  MUeMi 
▼.  Htmen,  4  Cbnn.  49fi. 

On  the  other  hand,  if  there  has  been  a  beneficial  occapancy,  and  the 
grantee  has  been  in  the  enjoyment  of  rents  and  profits  up  to  the  time  of  the 
action  on  the  corenant  or  to  the  time  of  eviction,  he  can  recover  interest 
only  for  the  time  daring  which  he  is  liable  for  mesne  profits,  which  varies 
under  different  statntes,  the  time  being  generally  from  four  to  six  years  im- 
mediately prior  to  the  eviction:  LaviUu  v.  CcXikr^  19  Mo.  480;  Huickhu  v. 
noundiree,  77  Id.  600;  Ckark  v.  Parr,  14  Ohio^  118;  8taai8  v.  Ten  Byek,  8 
Gaines,  111;  a  C,  2  Am.  Dec  264;  SernpU  v.  WhorUm,  68  Wis.  626;  Ckmrad 
V.  Druith'  Qraind  Cfrwe,  64  Id.  268;  Meaner  v.  Oestreieh,  62  Id.  696.  Bat  in 
niinois  the  plaintiff  was  permitted  to  recover  the  oonsideration  money  and 
interest  for  the  whole  period,  together  with  the  taxes  paid  on  the  premisea, 
leas  the  valae  of  the  rents  received,  or  which  conld  have  been  received,  by 
the  grantee  from  the  land:  FroMerv,  8t^perviaor§,  74  HI.  282.  Interest  for  ^bm 
whole  period  will  be  computed  from  the  date  of  the  deed:  Smith  v.  Strong,  14 
Pick.  128;  or  from  the  time  of  payment:  Spring  v.  Cha$e,  22  Me.  606;  S.  C, 
89  Am.  Dec.  695;  to  the  time  of  the  judgment:  CaaweU  v.  Wenddl,  4  Mass. 
108;  note  to  Cooke  v.  Bngland,  92  Am.  Dec.  680. 

KoMiir  AL  Daxaqbs  onlt  wbxs  No  Pboov  of  Actual  Loss.  —  Thongh  the 
breach  of  the  covenant  of  seisin  occurs,  if  at  all,  upon  the  delivery  of  the 
deed,  and  the  measure  of  damages  will  be  ordinarily  the  consideration  money 
and  interest,  because  the  grantee  takes  nothing  by  his  deed,  still,  the  general 
rule  that  aotoal  damages  only  are  recoverable  for  breach  of  contracts  applies 
here  as  elsewhere:  WillMm  v.  RT/tem,  26  N.  H.  229;  8.  C,  67  Am.  Deo.  820| 
Hartford  etc,  Co,  v.  MUkr,  41  Oonn.  112.  And  thoagh  there  may  have  been 
a  technical  breach  of  the  covenant^  there  may  have  been  no  aetoal  losa  to 
the  purchaser,  and  he  may  be  in  the  same  oondition  as  when  the  covenant 
was  executed.  Under  these  circumstances,  it  is  maintained  in  some  oases 
that  no  recovery  can  be  had  except  for  nominal  damages,  nnless  the  grantee 
has  been  compelled,  by  the  assertion  of  a  paramount  title^  to  yield  possession 
to  the  daimant^  or  has  suffered  some  other  substantial  injury,  on  the  ground 
that  it  would  be  manifestly  inequitable  to  permit  the  plaintiff  to  reoover  the 
oonsideration  money  and  interest,  and  still  retain  posssssion  of  the  land, 
which  might,  by  lapse  of  time,  ripen  into  a  perfect  title:  ^oon  v.  Mcffenrp, 
66  Iowa,  202;  Norman  v.  Winch,  66  Id.  263;  ffenhe  v.  Jchnmm,  62  Id.  666; 
CoOkr  V.  Qamble,  10  Mo.  473;  LowUsb  v.  CoUier,  19  Id.  480;  OodbreUr.  Proctor^ 
66  Id.  41;  Clark  v.  BuUoek,  66  Id.  636;  Conkiin  v.  Hannibalete.  B.  £.  Co.,  65 
Id.  688;  WaUeer  v.  J>eaver,  79  Id.  676;  Farmere*  Bank  v.  Oknn,  68  N.  0.  a5| 
Baynea  v.  WhUe,  66  CaL  38;  Noonan  v.  Il§Ug,  22  Wis.  27;  JBatony.  L^nan,  86 
Id.  46;  Oahea  v.  Brtate  qf  Buckley,  49  Id.  600;  Smith  v.  Huf^^  60  Id.  626. 

It  is  undoubtedly  true  that  it  should  appear  that  the  plaintiff  has  sofBared 
actual  loss,  and  that  a  mere  uninjurious  flaw  in  the  title  would  give  the  plain- 
tiff a  right  to  no  more  than  nominal  damages;  that  the  actual  damage  sof* 
fered  will  always  ultimately  measure  the  damages:  Hartford  etc  Co.  v.  Millet^ 
41  Ckmn.  112;  WUlrnn  v.  WOlMon,  26  N.  H.  229;  &  C,  67  Am.  Deo.  320;  Aa- 
haU  V.  Bryo/ni,  26  Minn.  496.  But  though  doubt  is  expressed,  there  seems  ta 
bs  no  real  reason  why,  when  there  is  a  total  failure  of  title,  the  grantee 
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flboold  not  be  allowed  to  reoo^er  fall  damages^  although  he  has  not  yet  been 
ensted  by  the  h«>lder  of  the  pamnoont  title:  2  Satherbmd  on  Damagoe,  267» 
268;  Bawle  on  Ckyrenanti,  5th  ed.,  see.  176;  Parker  t.  Browm,  16  N.  H.  176, 
188.  He  has  received  no  title,  and  all  that  he  takee,  if  he  takes  anything,  ia 
the  posseauon.  ^Diia  the  grantor  may  retake,  if  the  grantee  reoovem  full 
damagea,  and  the  parties  are  then  in  the  same  condition  as  before,  for  a 
reoonTeyance  is  not  necessary  to  a  recovery  of  the  entire  pnrchase  money, 
where  the  title  has  entirely  failed,  the  record  of  the  reoovery  estopping  the 
grantee  from  aaaerfcing  any  title  as  against  his  grantor  in  the  fatnre:  Lawle$9 
T.  ColUer,  19  Mo.  480;  Parker  v.  Broum,  15  K.  H.  176,  188;  see  J^woAs  t. 
Tounghce,  8  Bazt  385^  387;  Akerljf  v.  VUae,  21  Wis.  109;  Tone  y.  Wiimn, 
81  DL  629;  FluU  v.  Steadman,  36  Vt.  2ia 

Bat  if  the  possession  of  the  purchaser  hsa  by  lapse  of  time  ripened  into  a 
Talid  title  under  the  statnte  of  limitation,  his  recoTory  on  the  covenant  can 
be  of  no  more  than  nominal  damages,  though  there  be  a  technicsl  breach: 
Pate  Y.  MU<AeU,  23  Ark.  591;  WiUcm  y.  Fwbee,  2  Dev.  30;  Cowan  y.  SUliman, 
4  Id.  47;  SamerviUe  y.  Hamilton,  4  Wheat.  230;  Qanfieid  v.  WUliams,  3  Vt 
328.  And  &  reeo^ery  of  merely  nominal  damages  may  be  pleaded  in  bar  of 
any  aubeeqaent  action  on  the  covenant  in  this  country:  Dotmell  v.  Thompeon, 
10  Me.  174;  NoderY.  Bwnt,  18  Iowa,  217;  though  in  Eugland  this  is  not  so, 
as  the  covenant  is  regarded  as  a  continuing  one,  upon  which  sncoessive  re- 
coveries may  be  had  as  often  ss  damage  is  sufifered:  See  Boon  v.  MeEenry,  55 
Id.  202*  And  when  the  plaintiff  perceives  that  his  action  must  result  in 
nominal  damages,  his  proper  course  is  to  discontinue,  or  suffer  nonsuit,  which 
will  not  bar  a  subsequent  action:  Harria  v.  NewtU,  8  Mass.  263. 

Nominal  damages  are  denied  in  Ohio:  Backus  v.  McCoy,  3  Ohio,  211;  Foote 
▼.  Burnett,  10  Id.  318;  Deffore  v.  Sunderland,  17  Id.  52;  see  Sehqfield  v.  Iowa 
Homettead  Co.,  32  Iowa,  317.  And  in  Wisconsin,  it  is  earnestly  and  ably  con- 
tended by  Bizon,  0.  J.,  that  there  should  be  no  allowance  of  nominal  dam- 
agea  in  that  state,  because  covenants  of  seisin  are  there  held  to  run  with  the 
land:  EaUm  v.  Lyma/n,  30  Wis.  41,  and  the  principal  case. 

When  OranUir  Subaequentfy  Acquires  Perfect  Title,  JiomhuU  Damages  only 
ors  Reeooered.  After  the  execution  of  the  deed  containing  the  covenant  of 
aeisin,  the  vendor's  title  may  become  perfect,  though  at  the  time  of  the  con- 
veyance it  was  defective.  This  may  occur  by  mesns  of  accident  or  of  lapse 
of  time^  throogh  the  iuterrention  of  strangers  or  by  reason  of  the  grantor's 
own  acts;  and  the  grantor  may  buy  in  the  ontstsnding  paramount  title. 
Then,  by  virtue  of  the  covenants  of  the  deed,  or  of  the  doctrine  of  estoppel, 
this  after^acquired  title  may  inure  to  the  grantee.  This  perfects  his  title; 
and  if  not  otherwise  damaged,  it  is  held  that  he  can  recover  only  nominal 
damages  for  the  technical  breach  existing  at  the  time  of  the  conveyance: 
Morrimm  v.  Underwood,  20  N.  H.  869;  Baaoter  v.  Bradbury,  20  Me.  260;  Far- 
iMTf'  Bank  v.  Olenn,  68  N.  C.  35;  Hartford  etc  Co,  v.  MUler,  41  Conn.  112; 
Westbrook  v.  McMOkm,  1  HiU  (S.  C),  817;  8.  C,  26  Am.  Bea  187;  King  v. 
OUmm,  32  HL  348;  8.  0.,  83  Am.  Dea  269;  Knowks  v.  Keimddy,  82  Pa.  8t. 
445;  Burke  v.  Beveridge,  15  Minn.  208;  Kimbaa  v.  Bryant,  25  Id.  496,  500; 
McCarty  v.  Leggett,  3  Hill,  134  (denies  even  the  right  to  nominal  damages, 
but  to  this  the  case  is  not  authority);  yoonan  v.  Ilsley,  21  Wis.  138.  And 
some  cases  ">*^*""  that  even  though  the  grantor  acquires  the  title  after 
suit  brooght  on  the  covenant^  still  the  plaintiff's  damages  will  be  reduced  to 
a  nominal  som  merely:  King  v.  Gilson,  82  DL  848;  8.  C,  88  Am.  Deo.  269; 
Stem  V.  Bnuik,  12  Mo.  844.  And  in  such  case,  it  is  said  that  the  plaintiff 
only  the  amoont  neosssary  to  indemnify  him  for  acts  done  by 
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the  holdar  of  the  advene  title:  Mdnnis  t.  Lyman,  62  Wis.  191.  On  the  other 
hand,  it  is  held,  with  perhape  more  reaion,  that  a  defendant  cannot  give  in 
evidence  a  title  acquired  by  him  enbeeqaent  to  the  bringing  of  the  action; 
for  the  rights  of  the  parties  must  be  determined  as  they  were  at  the  time  the 
action  was  began:  Morris  ▼.  Phelps,  6  Johns.  49;  S.  C,  5  Am.  Dec  32Z. 

The  majority  of  authority  ia  as  above  stated,  that  nominal  damages  only 
are  reooverable  when  the  grantee's  title  has  been  perfected  by  inurement. 
But  there  are  strong  and  weighty  arguments  to  be  made,  which  strenuoosly 
support  the  contrary  conclusion,  since  the  course  of  decisions  above  noted 
*'  fastens  upon  the  purchaser  the  subsequently  acquired  title  noleni  volens,  de- 
priving him  of  the  option  whether  to  accept  it»  or  to  fall  back  upon  his  cove- 
nants; or  to  put  it  in  another  form,  it  has  virtually  the  same  effect  as  an 
injunction  restraining  him  from  proceeding  at  law  upon  the  covenants": 
Bawle  on  Covenants,  5th  ed.,  sec.  179;  and  see  Reese  v.  SmUh,  12  Mo.  344^  a 
strong  case  in  this  direction,  and  one  which  plainly  goes  too  far,  for  the  pur- 
chaser was  compelled,  after  suit^  to  take  a  title  which  had  not  even  inured  to 
him:  See  Noonan  v.  Hsley,  21  Wii.  146;  S.  C,  22  Id.  32.  There  are  also  well- 
reasoned  cases  which  clearly  apprehend  this  view,  that  the  election  should  be 
with  the  covenantee,  and  not  with  the  covenantor;  and  in  the  light  of  their 
sound  logic,  the  question  can  hardly  be  regarded  as  settled:  See  Tucier  v. 
Clarke,  2  Sand.  Oh.  96;  Bingham  v.  Weiderwax,  1  N.  Y.  509;  Burton  v. 
Reeds,  20  Ind.  93;  Blanehard  v.  Ellis,  1  Gray,  199;  see  also  Noowan  v.  Hdey, 
21  Wis.  146;  S.  C,  22  Id.  82;  Nkholy.  Alexander,  28  Wis.  130;  MelnnisT. 
Lyman,  62  Id.  191;  see  Bawle  on  Covenants,  sees.  179-186. 

Damages  fob  Pabtial  Breach.  —  Upon  a  partial  breach  of  the  covenant 
of  seisin,  the  rule  is  well  settled  that  the  covenantee  recovers  fro  ianto  only, 
and  it  seems  that  he  cannot  rescind  and  recover  the  whole  consideration 
money:  Morris  v.  Phelps,  5  Johns.  49;  S.  C,  4  Am.  Dec.  323.  In  the  oarly 
case  of  Cfray  v.  Briscoe,  Noy,  142,  the  grantor  covenanted  that  he  was  seised 
of  a  fee,  whereas  in  fact  the  land  was  a  copyhold,  and  damages  were  directed 
to  be  given  in  the  amount  of  the  difference  in  value  between  a  fee-simple 
and  a  copyhold  estate,  as  valued  by  the  county:  See  Waoe  v.  Bickerton,  3 
De  €rex  &  S.  751.  And  so  where  a  person  covenants  for  a  seisin  in  fee  when 
he  is  seised  only  of  a  life  estate,  the  covenantee  recovers  the  consideration 
money  less  the  value  of  the  life  estate:  Tanner  v.  Lmngston,  12  Wend.  83; 
Lockwood  V.  Stwrdevant,  6  Conn.  373;  Recohs  v.  Tounglovs,  8  Bazt.  385;  sea 
Rickert  v.  Snyder,  9  Wend.  416;  Blanehard  v.  Blanehard,  48  Me.  174.  And 
life  assurance  tables  are  admissible  to  show  the  value  of  the  life  estate:  Mills 
V.  CaOin,  22  Vt  98;  Donaldson  v.  M,  d:  M.  R,  R,  Co,,  18  Iowa,  280.  And  so 
where  a  deed  was  made  of  an  entirety  in  fee,  with  covenants  of  seisin,  power 
to  sell,  and  of  warranty,  and  in  fact  the  grantor  was  seised  in  fee  of  only  two 
sixths  of  the  premises,  and  had  but  a  life  estate  in  the  other  four  sixths,  it 
was  held  that  the  covenantee  could  recover  only  in  proportion  to  the  value  of 
the  x>art  to  which  the  title  had  failed,  — that  is,  four  sixths  of  the  considera- 
tion money,  less  the  value  of  the  life  estate;  and  interest  was  not  allowed 
during  the  grantor's  life,  since  the  plaintiff  could  not  be  called  upon  for 
mesne  profits  during  that  period:  ChUhrie  v.  Pugsley,  12  Johns.  126;  and  see 
Tone  V.  Wilson,  81  111.  529;  SeaniUn  v.  AUison,  12  Kan.  851;  Ela  v.  Cofd,  2 
N.  H.  175;  S.  C,  9  Am.  Dec  46;  Downer  v.  Smith,  88  Vt  464.  And  in 
general,  following  these  cases,  it  may  be  considered  as  settled  that,  where 
tiie  title  fails  in  part,  the  recovery  on  the  covenant  of  seisin  will  be  pro  tanio 
to  the  extent  of  the  actual  loss:  See  Tiemey  v.  WhUing,  2  CoL  620;  Ettbbard 
V.  Norton,  10  Conn.  436;  PhilUps  v.  Releheri,  17  Ind.  120;  Moot  ▼.  Spade,  20 
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Id.  826;  JfelTear  t.  MdOomber,  18  l<m%,  14;  Dak  t.  OUm^,  8  Km.  S76|. 
Biandkard  ▼.  ffoxle,  S4  Me.  376;  Mcrritom  t.  McAHkmr,  48  Id.  667;  i^ffaii  ▼. 
BmaUwood,  4  Har.  ft  McH.  483;  Luea§  ▼.  fTtfeooE^  135  Mass.  77;  AmlM  ▼. 
JViyMon,  15  N.  Y.  443:  Jdonw  t.  CbiiMwr,  22  Hun,  424;  ^ye«  t.  OberiB,  17 
Ohio.  76;  MeA^r.  Woodn^,  11  Id.  125  (dower);  Terry  y,  Drabautadi,  66 
Fk.  St.  400  (dower). 

Fnrtliennare,  when  the  land  ia  gold  for  aa  entire  consideration  and  the  title 
hSh  to  a  part  of  the  land,  parol  eyidence  may  be  heard  as  to  the  value  of  the 
part  Umt,  and  as  to  the  value  of  the  whole  tract  purported  to  be  conveyed,  and 
the  measure  of  damages  will  be  such  a  fractional  part  of  the  whole  consider* 
ation  paid  as  the  value  at  the  time  of  the  purchase  of  the  piece  to  which  the 
title  failB  bears  to  the  value  of  the  whole  piece  purchased,  and  interest  there- 
on: MorriB  v.  PAe^  5  Johns.  49;  S.  C,  4  Am.  Dec.  323;  Weber  v.  Anderson, 
73  DL  439;  Wright  v.  Hippie^  92  Ind.  310;  Majw  v.  Dunnavani,  25  111.  265; 
Wadkama  v.  Innee,  4  HL  App.  642;  MiMe  v.  Baughn,  52  Iowa,  528;  Sempk 
V.  Whoriony  68  Wis.  626  (correcting  a  clerical  error  in  the  statement  of  the 
rule  as  contained  in  Messer  v.  Oeeireiehf  52  Wis.  696;  inadvertently  repeated 
m  BarlleU  v.  Braunedorf,  57  Id.  3;  and  Doeter  v.  IleUberg,  65  Id.  424;  whersiA 
the  words  "whole  purchase  price"  are  used  instead  of  "the  value  of  the 
whole  piece  purchased ");  BUmekard  v.  HooBie,  34  Me.  876;  Blanehard  v. 
Blanekard,  48  Id.  177;  Ctuhman  v.  Blanehard,  2  Me.  266;  S.  C,  11  Am. 
Dec  76;  Leland  v.  Stone,  10  Mass.  463;  ComeB  v.  Jaekaon,  3  Cosh.  510;  iila 
V.  Card,  2  N.  H.  175;  S.  C,  9  Am.  Dec.  46;  CfUee  v.  Dugro,  1  Duer,  331;. 
IHebene  v.  Sheppard,  3  Murph.  626;  WaOaeer.  TaBnt,  1  McCord,  467;  King  v. 
Pyle,  8  Seig.  &  R.  166;  Bednpland  v.  MeKeen,  28  Pa.  St  134;  Bainee  v.  Cat" 
bwag,  21  Tez.  685;  Beverfy  v.  Laweon,  3  Munf.  317;  NeUon  v.  MaUhewa,  8 
Hen.  &  li.  164;  Butcher  v.  Peterson,  26  W.  Va.  447;  Or^n  v.  Reynolds,  17 
How.  611.  And  in  SempiU  v.  Whorton,  68  Wis.  626,  it  was  held,  Taylor,  J., 
dissenting,  that  values  at  time  of  purchase  may  be  shown  by  parol  evidence, 
and  are  to  be  determined  by  the  actual  and  visible  conditions  of  the  several 
parts  at  the  time  of  the  purchase,  and  not  from  the  conditions  then  supposed 
to  exist  or  contemplated  by  the  parties.  And  so  where  several  tracts  are  sold 
for  an  entire  price  per  acre,  and  the  title  to  one  of  the  tracts  which  has  valu- 
able improvements  on  it  is  not  in  the  grantor  at  the  time  of  the  sale,  and 
neither  of  the  parties  had  knowledge  of  the  existence  of  the  improvements^ 
in  asoertaining  the  measure  of  damages  and  the  proportion  of  the  purchase 
price  recoverable,  the  value  of  the  lost  tracts  including  improvements  at  the 
time  of  the  purchase,  is  to  be  estimated,  and  the  ratio,  between  this  value  and 
the  value  of  the  whole  tract  at  the  same  time,  taken:  Id. 

It  is  also  held  in  Morris  v.  Phetps,  5  Johns.  48,  S.  C,  4  Am.  Dea  323^ 
that  where  the  title  to  a  part  only  of  the  land  fails,  the  sale  cannot  be 
rescinded,  and  the  whole  consideration  recovered  back,  but  the  plaintiff  i»^ 
restricted  to  his  recovery  of  the  proportionate  loss.  To  the  same  effect,  also^ 
is  Phillips  V.  Biehert,  17  Ind.  122;  and  see  alK>,  as  tending  in  this  direction, 
Wetherbee  v.  Bennett,  2  Allen,  430;  Batehelder  v.  Stwrgis,  3  Cnsh.  301;  Butcher 
V.  Petermm,  26  W.  Va.  447;  Bolph  v.  Crouch,  K  R.  8  Bx.  44  "And  what- 
ever may  be  the  apparent  or  real  hardship  of  the  rule  so  laid  down,  there 
appears  to  be  no  escape  from  it  in  ai^  purely  oommon-law  form  of  proceed- 
ing ":  Bawls  on  Covenants,  5th  ed.,  sec  187.  Again,  in  Smith  v.  Hughes,  50 
Wis.  626^  it  18  held  that  a  contract  for  the  sale  of  land,  fully  exeeuted  by 
dsliveiy  of  a  deed  with  full  covenants,  and  of  possession  of  the  land  to  the 
r,  oaimot  be  resoinded;  and  especially  where  the  vendor  has  noi 
foil^  ei  9UJ  fond  cor  oooesalment^  and  the  wairantor  was  solvsnti  aad 
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the  porduuMT  took  with  fall  knowledge  of  the  property  end  of  the  titles 
And  Qrton,  J.,  layB:  "The  remark  in  the  opinion  of  Chief  Ja«tioe  Dixon,  im 
Mecklem  ▼.  Btabe,  22  Wis.  4d5,  intimating  that  a  rescission  might  be  mad* 
in  sach  a  case,  was  clearly  obiter,  and  without  due  consideration.'* 

Whkn  Graktbb  Bcnra  in  OuTBTAVDiKa  Txtlb,  his  recovery  on  the  oorenant 
of  seisin  is  limited  by  the  injury  actually  sustained,  and  he  reooven  only  the 
amount  paid  by  him,  with  interest  from  the  time  of  payment,  provided  this 
•am  is  less  than  the  amount  recoverable  for  a  total  breach,  —  that  is,  the  ooiM 
sideration  and  interest,  for  the  recovery  cannot  exceed  this  sum:  Spring  v. 
Cheue,  22  Me.  505;  S.  C,  39  Am.  Dec.  695;  Weber  v.  Andermm,  73  HL  439; 
Farmers*  Bank  v.  Olenn^  G8  N.  C.  35;  Price  v.  DecU,  90  Id.  290,  295;  Lawle§§ 
V.  Collier,  19  Mo.  480.  And  damages  arising  from  the  existenoe  of  a  prior 
mortgage  are  determined  by  the  amount  doe  on  the  mortgage:  OiSteri  v. 
BuUcky,  5  Conn.  262;  S.  C,  13  Am.  Dec  57. 

So,  also,  where  the  title  of  the  grantor  fails  as  to  a  part  of  the  land  oonveyed» 
and  the  grantee  buys  in  the  outstanding  title,  the  meaanre  of  damagea  being 
the  sum  paid  for  that  title,  provided  it  does  not  exoeed  the  purchase-money  of 
that  part,  in  order  to  determine  whether  it  did  exoeed  that  amount,  it  beoomea 
necessary  for  a  jury  to  ascertain  the  relative  value  of  that  parcel,  and  in  do- 
ing so  the  rule  for  their  guidance  is  not  the  proportion  in  quantity,  but  snch 
proportion  as  the  value  of  the  land  covered  by  the  title  paramount  bears  to 
the  value  of  the  whole  land  estimated  by  tiie  consideration.  And  if  the 
amount  paid  to  extinguish  the  outstan<Ung  title  shall  be  found  to  be  more 
than  the  assessed  value  of  that  part,  then  the  amount  so  assessed  shall  be 
the  measure  of  damages:  Price  v.  Deal,  90  N.  C.  290,  295.  Furthermore,  it 
is  held  that  though  where  the  grantee  has  purchased  in  the  adverse  title 
the  measure  of  damages  is  the  amount  paid,  yet,  where  the  grantee  asaigna 
the  covenants  in  the  deed  of  his  grantor  as  a  part  of  the  consideration  paid 
for  the  adverse  paramount  title,  the  assignee  is  entitled  to  the  full  amoant 
of  the  purchase-money  in  an  action  on  the  covenant  of  seisin:  LawleaB  v. 
CoUier,  19  Mo.  480. 

The  measure  of  damages  in  general  is  the  actual  loss:  WiUaon  v.  Wilhon, 
25  N.  H.  229;  S.  C,  57  Am.  Deo.  320.  And  if  the  vendee  takes  any  benefit 
from  the  deed,  directly  or  indirectly,  either  through  its  own  force  or  by  the 
acts  of  others,  the  value  of  that  benefit  is  to  be  considered  in  estimating  the 
damages:  Hartford  etc  Co,  v.  Miller,  41  Conn.  112;  and  see  Morrimm  v. 
Underwood,  20  N.  H.  369. 

Thb  prikoipal  casb  is  oited  to  the  point  that  a  vendee  in  possession  of 
land  under  a  contract  of  sale  may  have  his  action  against  Ids  vendor  to  recover 
back  the  purchase-money  paid  when  he  becomes  entitled  to  his  deed  under 
his  contract,  by  makiag  a  tender  of  the  balance  of  the  purchase-money,  and 
surrendering  the  possession  to  his  vendor;  but  he  is  not  bound  to  surrender 
such  possession,  and  may  rely  on  the  contract  of  his  vendor  to  make  his  title 
good  and  hold  the  possession  until  he  is  evicted  by  the  real  owner;  and  if  he 
does  so,  his  cause  of  action  will  not  accrue  until  he  is  evicted:  Odbes  v.  A- 
tote  qf  Buckley,  49  Wis.  600.  But  after  the  contract  has  beoome  fully  exe- 
cuted by  delivery  of  a  deed,  with  full  covenants,  to  the  purchaser,  together 
with  the  possession  of  the  land,  it  cannot  be  rescinded;  and  especially  where 
the  vendor  has  not  been  guilty  of  any  fraud  or  concealment,  and  Uie  war^ 
rantor  was  solvent,  and  the  purchaser  took  with  full  knowledge  of  the  prop- 
erty and  of  the  title  thereto:  Smith  v.  Hughee,  50  Id.  fi25^  in  which  ooM 
Orton,  J.,  says,  in  delivering  the  opinion  of  the  ooort:  ''The  remark  in  the 
opinion  of  Chief  Justice  Dixon  ia  JfeoUtm  v.  Blahe,  22  Id.  495^  tntimalag 
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thjit  a  reacifliiaii  might  be  made  in  mch  a  caae,  was  clearij  cbUer,  and 
oat  doe  oonaideratioii.''  An  action  to  reooTer  anything  more  than  nominal 
damagee  will  not  lie  until  after  evietion  by  paramoont  title  or  other  actnal 
injnty:  Id.  Chief-  Joetiee  BizoBt  in  a  dissenting  opinion  to  Asfon  ▼.  Lfmam^ 
30  Id.  46^  and  again  in  S.  C,  S3  Id.  40,  adheree  to  his  opinion  that  nominal 
damages  camot  be  reeovered  in  an  aotion  for  a  breach  of  covenint  of  seian 
«r  enenmhranoesy  sinoe  these  oorenants  ran  with  the  land;  and  he  dtss  the 
principal  case.  The  principal  case  is  approved  and  followed  upon  the  point 
that  a  right  of  action  ahready  aocmed  may  be  barred,  provided  a  reesonsble 
time  be  given  after  the  passsge  of  the  aot  for  a  party  to  prosDcnte:  Baker  r. 
Supermwn^  39  Id.  448;  ffyde  t.  Svperviaon,  43  Id.  136;  Arimand  ▼.  Orem 
B(Xjf  etc.  Canal  Co,,  31  Id.  339.  And  it  is  oTerroied  upon  the  point  that  a 
judgment  will  not  be  reversed  when  the  plaintiff  is  entitled  to  merely  nomi- 
nal damages^  thoagh  the  court  directed  tiie  jury  to  find  for  the  defendant^ 
«ii  the  groond  tJiat  a  judgment  for  iMWiinal  damagea  cames  ooatB»  sinoe  sooh 
an  action  eonld  not  be  btooght  in  the  jaatiee'e  eoorts  Maiim  ▼.  Ifmon,  80  U. 
46|  Amesv.  Ay,  83 Id.  486. 
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BzoBrnov  nr  CowraAsom  la  Pabt  of  Tbiho  GBavnD  ihd  ov  I^zmi 

nr  Bmro;  while  a  reservation  is  of  a  thing  not  in  beings  — is  not  a  pert 

of  the  setate  itself  but  ia  created  out  of  it. 
Tnam  Rbmains  Pbopkbtt  of  GRAifroB,  with  Right  iv  so  Much  of 

Soil  as  is  necessary  to  sustain  it»  when  the  timber  itself  is  excepted  in 

the  conveyance. 

KnSBVATlON  IN  DXKD  OF  RiORT  TO  CUT  AND    BSMOVB  80  MiTCH   TdCUR 

as  the  grantor  may  remove  within  a  specified  period  does  not  except  ont 
of  the  estate  granted  the  ownership  of  the  timber,  but  reserves  to  the 
grantor  a  mere  right  of  cutting  and  removing,  which  terminates  at  the 
expiration  of  the  period  of  limitation;  and  this  is  the  legal  effect  of  a 
danseina  deed  *' reserving  the  right  to  cat  and  remove  all  the  pine 
timber  or  trees  upon  said  premisesy  etc,  and  the  right  is  hereby  reserved 
by  [the  grantor]  te  enter  upon  said  lands  at  any  time  within  two  years 
next  succeeding  the  date  of  this  instrument  for  the  purpose  of  cutting  and 
removing  the  trees  and  timber  so  reserved." 

Replxvin  for  logs.  The  plaintiff  conveyed  land  to  the  de- 
fendant, and  in  the  deed  inserted  a  clause  recited  in  the 
opinion,  reserving  to  himself  the  right  to  cut  and  remove  tim- 
ber, etc.  During  the  two  years'  period  of  limitation  expressed 
in  the  reservation,  he  cut  and  removed  a  part  of  the  timber, 
and  left  upon  the  land  125  logs  cut,  and  a  large  amount  of 
timber  standing.  He  testified  that,  before  the  expiration  of 
the  two  years,  the  defendant  agreed  to  extend  the  time  for  a 
year  or  more;  and  that  afterwards,  and  within  the  three  years 
when  he  commenced  cutting  timber  on  the  land,  the  defend- 
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ant  forbade  him  to  cut  or  remove  any  more.  The  defendant 
denied  that  he  ever  gave  an  extension  of  time.  The  action 
was  brought  to  recover  the  logs  already  cut,  but  not  removed 
from  the  land.  The  court  instructed  that  the  clause  in  the 
deed  was  to  be  treated  as  an  exception,  aAd  that  the  absolute 
title  to  the  timber  remained  in  the  plaintiff;  that  if  the  logs 
in  question  were  a  part  of  this  timber,  and  the  defendant,  on 
demand,  refused  to  deliver  them,  the  plaintiff  was  entitled  to 
recover;  that  a  parol  license  to  enter  and  take  off  the  timber 
after  the  expiration  of  the  two  years  would  be  good,  and  would 
protect  the  plaintiff  against  the  charge  of  trespass;  and  that 
the  defendant  might  have  given  notice  to  the  plaintiff  after 
the  two  years  expired  to  remove  the  timber,  and  plaintiff  would 
have  had  a  reasonable  time  to  remove  the  same  without  being 
liable  for  damage.  The  verdict  was  for  the  plaintiff,  and  a 
new  trial  being  denied,  the  defendant  appealed  from  a  judg- 
ment on  the  verdict. 

Hudd  and  WigmaUy  for  the  appellant. 
Myron  Reedj  for  the  respondent. 

By  Court,  Cole,  J.  This  case  must  turn  entirely  upon  the. 
construction  which  is  placed  upon  a  clause  in  the  deed  of 
warranty,  dated  March  13,  1863,  given  by  the  plaintiff  as 
grantor  to  the  defendant  as  grantee.  The  deed  was  for  the 
consideration  of  $225,  and  conveyed  "  all  that  certain  piece  or 
parcel  of  land  situated,  lying,  and  being,  ....  reserving  the 
right  to  cut  and  remove  all  the  pine  timber  or  trees  upon  said 
premises,  and  one  half  of  all  cedar  trees  upon  said  premises; 
and  the  right  is  hereby  reserved  by  the  party  of  the  first  part 
to  enter  upon  said  lands  at  any  time  within  two  years  next 
succeeding  the  date  of  this  instrument,  for  the  purpose  of  cut- 
ting and  removing  the  trees  or  timber  so  reserved." 

The  question  now  is,  Did  the  grantor  by  this  language  reserve 
only  the  right  to  cut  and  remove  so  much  of  the  timber  upon 
the  land  conveyed  as  he  might  cut  and  remove  within  two 
years  from  the  date  of  the  deed?  Or  did  he  reserve  to  him- 
self  the  absolute  ownership  of  the  timber,  and  merely  fix 
or  limit  the  time  it  would  be  lawful  for  him  to  enter  upon 
the  premises  for  the  purpose  of  taking  off  the  timber  so  re- 
served? The  defendant  contended  that  the  former  construe* 
tion  was  the  proper  one  to  be  placed  upon  the  clause  of  the 
deed  just  cited,  and  accordingly  asked  the  circuit  court  to  in- 
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Btmct  the  jnry  that  the  conveyance  conveyed  an  estate  in  fee 
to  the  defendant,  with  the  right  of  plaintifiT  to  cut  and  remove 
all  the  pine  timber  thereon,  and  one  half  of  the  cedar,  within 
two  years  from  the  date  of  the  deed;  and  that  if  not  cut  and 
removed  within  that  time,  the  reservation  or  exception  lapsed, 
and  the  estate  became  absolute  in  the  defendant.  The  court 
refusSd  to  give  this  instruction,  but  charged  the  jury,  among 
other  things,  that  the  clause  in  the  deed  in  terms  reserving 
the  pine  and  half  of  the  cedar  timber  on  the  land  conveyed  is 
to  be  treated  as  an  exception,  and  the  absolute  title  of  the 
timber  remained  in  the  plaintiff.  Was  this  construction  of 
the  deed  by  the  court  correct? 

Judge  Selden,  in  Craig  v.  WeUsy  11  N.  Y.  81&-821,  in  speak- 
ing of  the  distinction  between  an  exception  and  a  reservation 
in  a  conveyance,  says:  '^Although  these  terms  are  frequently 
used  as  substantially  synonymous,  yet  they  are  in  reality 
different.  Perhaps  the  difference  cannot  be  better  stated  than 
in  the  words  of  Shepard.  He  says:  ^A  reservation  is  a  clause 
in  a  deed,  whereby  the  grantor  doth  reserve  some  new  thing 
to  himself  out  of  that  which  he  granted  before.  This  doth 
differ  from  an  exception,  which  is  ever  a  part  of  the  thing 
granted,  and  of  a  thing  in  esse  at  the  time;  but  this  is  of  a 
thing  newly  created  or  reserved  out  of  a  thing  demised  that 
was  not  in  esse  before':  Shep.  Touch.  80.  It  will  be  seen, 
therefore,  that  a  reservation  is  always  of  something  taken 
back  out  of  that  which  is  clearly  granted,  while  an  exception 
is  some  part  of  the  estate  not  granted  at  all.  A  reservation  is 
never  of  any  part  of  the  estate  itself,  but  of  something  issuing 
out  of  it,  as,  for  instance,  rent,  or  some  right  to  be  exercised  in 
relation  to  the  estate,  as  to  cut  timber  upon  it.  An  excep- 
tion, on  the  other  hand,  must  be  a  portion  of  the  thing  granted, 
or  described  as  granted,  and  can  be  of  nothing  else;  and  must 
also  be  of  something  which  can  be  enjoyed  separately  from 
the  thing  granted:  Shep.  Touch.  77,  78;  Cunningham  v.  Knight^ 
1  Barb.  899;  Starr  v.  Child,  5  Denio,  699." 

Substantially  the  same  language  is  used  by  Chief  Justice 
Tenney,  in  State  v.  TFibon,  42  Me.  9-21,  where  he  says:  "Ex- 
ception is  always  a  part  of  a  thing  granted,  and  of  a  thing  in 
being;  and  a  reservation  is  of  a  thing  not  in  being,  but  is 
merely  created  out  of  lands  and  tenements  devised;  though 
exception  and  reservation  have  often  been  used  promiscu- 
ously." 

In  giving  a  construction  to  this  clause  of  the  deed,  we  mnat 
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^tflcertain,  if  poBsible,  the  iatMit]0ii  of  the  parties  to  the  instru- 
ciieat.  And  we  think  that  the  intention  manifestly  was  to 
reserve  only  tiie  right  to  cat  and  remove  so  much  of  the  timber 
vpon  the  land  conveyed  as  the  grantor  might  remove  within 
two  years  from  the  date  of  the  deed.  It  will  be  noticed  that 
ihe  reservation  is  of  the  right  to  cut  and  remove  the  timber 
upon  the  land, — that  is,  a  new  right  derived  firom  the^state 
granted,  and  hence  it  falls  fully  within  the  definition  of  a 
reservation  above  given.  For  when  the  land  was  conveyed, 
^and  this  right  to  cut  and  remove  the  timber  was  reserved,  that 
light,  in  the  sense  of  the  law,  became  a  new  thing,  separate 
from  the  right  of  the  grantee  in  the  premises.  In  some  of  the 
^ases,  the  timber  itself  is  reserved,  and  the  courts  hold  that 
this  is  strictly  on  exception,  since  it  is  a  part  of  the  realty,  or 
«L  part  of  the  estate,  and  would  have  passed  to  the  grantee  but 
for  the  exception.  The  property  in  the  timber  continues  in 
the  grantor,  with  the  right  in  so  much  of  the  soil  as  is  neoes- 
«ary  to  sustain  it.  That  was  the  language  of  the  grant  in 
Howard  v.  Lincoln^  13  Me.  122;  Oaodwin  v.  Hubbardj  47  Id. 
^95;  and  Knoits  v.  Hydriek,  12  Rich.  314,  where  it  was  held 
that  the  timber  remained  the  property  of  the  grantor.  In  5an- 
iom  V.  Hoyt^  24  Me.  118,  where  a  tract  of  land  was  conveyed, 
^^excepting  and  reserving  all  the  buildings  on  said  premises," 
the  court  held  that  the  whole  land  described  in  the  deed,  in- 
<;luding  that  under  the  buildings,  passed  to  the  grantees,  but 
that  the  buildings  became  the  personal  property  of  the  grantors. 
But  those  cases  are  readily  distinguishable  from  the  one  we 
have  before  us.  Here  it  is  not  the  timber  which  is  excepted 
from  the  operation  of  the  deed,  but  the  right  to  cut  and  remove 
only  so  much  as  he  may  take  off  within  the  time  specified  in 
the  deed.  It  comes  fully  within  the  principle  of  the  cases  of 
P€a$e  V.  CUbmnij  6  Me.  81,  and  Reed  v.  Merrifiddy  10  Met.  155. 
But  it  is  said  if  it  was  the  intention  of  the  parties  merely  to 
Teserve  to  the  grantor  the  right  to  go  upon  the  land  and  take 
off  the  timber  standing  thereon  for  two  years,  then  the  last 
diause  of  the  reservation  is  wholly  unnecessary.  But  this  is  a 
mistake.  The  proper  office  of  that  clause  was  to  fix  the  time 
within  which  the  grantor  must  exercise  the  right  reserved.  In 
the  first  clause  of  the  reservation  no  time  was  specified.  But 
the  parties  provided  by  the  subsequent  language  that  the  right 
to  cut  and  remove  the  timber  might  be  exercised  for  the  period 
of  two  years,  after  the  expiration  of  which  time  the  right 
lapsed. 
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But  farther,  it  is  said  that  within  the  two  years,  the  time 
limited  for  removing  the  timber,  the  defendanl  agreed  that  the 
plaintiff  might  get  the  timber  off  the  next  winter,  or  whenever 
he  chose,  and  therefore  that  the  defendant  is  now  estopped 
from  insisting  that  the  right  is  lapsed.  It  is  claimed  that  the 
doctrine  of  estoppel  in  pais  applies  to  the  case.  But  the  defend- 
ant testified  that  he  never  gave  a  longer  time  than  two  years* 
Now,  assuming  that  such  an  agreement  woald  be  valid  as  a 
parol  license,— ^ a  point  we  do  not  decide, — still  it  is  obvious 
that  whether  an  agreement  of  this  kind  was  made  or  not  was  a 
proper  question  to  be  submitted  to  the  jury  upon  the  evidence. 
In  the  present  attitude  of  the  cause,  we  certainly  cannot  deter> 
mine  whether  the  license  would  be  irrevocable,  or  prevent  the 
right  to  remove  the  timber  from  terminating  or  not  The  jury 
must  find,  under  proper  instructions,  that  such  a  license 
existed,  and  the  terms  of  such  license,  before  this  question  can 
arise.  We  think  the  court  erred  in  refusing  to  give  the  instruc- 
tions asked  by  the  defendant,  and  in  giving  the  one  already 
noticed. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  awarded. 


Rbservatioh  of  Tdcbkb  nr  Dbxd  Inolttdbs  What:  See  AleuU  t.  Lakm^ 
§0  Axn.  Dec.  799.  A  reservation  will  conttnne  for  the  time  limited:  Famum 
▼.  HaU,  19  Id.  330l  The  principal  cue  is  approred  and  followed  in  MourthiK 
r.  Oilmm,  37  Wis.  362,  in  which  case  the  deed  "ranrred"  to  the  phuntiff, 
"his  heirsy  and  assigns,  the  right  to  cat  and  remoTe  all  the  pine,  white  oak, 
and  bass  wood,  and  one  half  the  red  oak,  from  said  land,  at  any  time  before  " 
a  day  named;  and  it  was  held  that  as  the  deed  did  not  except  the  wood  from 
tlie  graat^  bnt  merely  reeenred  the  right  to  cat  it,  the  plaintiff  could  not 
maintain  trover  for  the  timber  cat  by  his  grantee  apon  the  land  before  the 
expiration  of  the  time  limited:  See  also  Straann  ▼.  MotUffomtnh  ^  ^^  ^ 
Awyer  ▼.  JSToMon,  4S  Id.  614. 
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ov  |gAMgMBi»i»  Qbyiouslt  akd  Notobiooblt  Avraomro  Ttrrwt^ 
OAL  OooRDcnoH  OF  Lahd  at  the  time  of  its  sale^  sooh  as  a  right  d 
flowing  the  land  by  a  mill-pond  in  actaal  existence  npon  it^  dose  not  oon* 
■titate  a  breach  of  a  general  covenant  against  enoombxanc 


•  AcnoN  for  breach  of  covenants  of  seisin  and  against  encun*- 
brances.    The  opinion  states  the  case. 
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L.  B.  CaswIXj  tcft  the  appellant. 

/.  W.  and  O.  W.  Bird,  for  the  respondent. 

Bj  Court,  Paine,  J.  The  defendant  conveyed  to  the  plain- 
tiff a  tract  of  land  bj  a  deed  containing  the  usual  oovenantsof 
seifdn  and  against  encumbrances,  without  any  exceptions  to 
those  covenants.  At  the  time  of  the  purchase,  between  thirty 
and  forty  acres  of  the  land  were  flowed  by  a  mill-pond  created 
by  a  dam  on  land  not  belonging  to  the  defendant,  which 
dam  had  been  maintained  long  enough  to  create  a  prescrip- 
tive right  in  the  owner  of  it  to  flow  the  land  in  question. 
This  action  was  brought  for  a  breach  of  the  covenants  of  seisin 
and  against  encumbrances,  by  reason  of  this  existing  right  of 
flowing. 

The  circuit  court  instructed  the  jury  that  it  made  no  differ- 
ence whether  the  purchaser  was  fully  aware  of  the  situation  of 
the  property  at  the  time  of  purchasing,  or  not;  and  that  the 
right  of  flowing  constituted  an  encumbrance  that  occasioned  a 
breach  of  the  covenant,  for  which  the  defendant  was  liable. 
This,  I  think,  was  error.  That  such  a  right  does  not  constitute 
a  breach  of  the  covenant  of  seisin,  see  Rawle  on  Covenants,  83, 
142.  It  may  have  been  an  encumbrance.  But  there  is  a  prin- 
ciple rocognized  by  adjudged  cases,  and  resting  upon  sound 
reason  and  policy^  which  holds  that  purchasera  of  property 
obviously  and  notoriously  subjected  at  the  time  to  some  right 
of  easement  or  servitude  affecting  its  physical  condition,  take 
it  subject  to  such  right  without  any  express  exceptions  in  the 
conveyance,  and  that  the  vendors  are  not  liable  on  their  cove- 
nants by  reason  of  its  existence.  This  principle  has  been 
applied  in  the  case  of  a  highway  opened  and  in  use  upon  the 
land  at  the  time  of  the  conveyance:  Bawle  on  Covenants,  141 
et  seq.;  Scribner  v.  HolmeSj  16  Ind.  142. 

This  principle  seems  fully  applicable  to  the  present  case. 
There  is  no  material  difference,  so  feir  as  this  question  is  con- 
cerned, between  a  public  highway  and  a  right  of  flowing  the 
land  by  a  mill-pond  in  actual  existence  upon  it.  In  the  case 
of  the  highway,  the  doctrine  does  not  jest  upon  the  fact  that 
the  right  is  in  favor  of  the  public,  but  that  the  easement  is 
obvious  and  notorious  in  its  character,  and  that  therefore  the 
purchaser  must  be  presumed  to  have  seen  it^  and  to  have  fixed 
his  price  for  the  land  with  reference  to  its  actual  condition  at 
the  time.  And  certainly  a  mill-pond  upon  land  is  quite  as 
notorious  an  object  as  a  highway,  and  the  reason  for  the  pro- 
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sumption  jiiBt  suggested  Is  qnite  as  strong.    The  contrary  doc- 
trine has  been  held,  in  respect  to  highways,  in  Massachusetts 
and  some  of  the  other  New  England  states;  though  in  Herriek 
V.  Moorey  19  He.  313,  the  court  seem  to  apply  that  if  the  high- 
way had  been  actually  opened  and  in  use,  and  the  plaintiflP 
knew  of  its  existence  at  the  time  of  his  purchase,  their  conclu- 
sion would  have  been  different.    But  however  that  might  have 
been,  the  weight  of  the  argument  is  decidedly  in  favor  of  the 
rule  held  in  Pennsylvania  in  Patterson  v.  Arthurs^  9  Watts, 
152,  and  approved  in  Whiibeck  v.  Cookej  15  Johns.  483  [8  Am. 
Dec.  272].     And  to  hold  that  every  highway,  in  open  notori- 
ous use  as  such,  upon  land  at  the  time  of  its  conveyance, 
would  constitute  a  ground  of  action  for  a  breach  of  the  cove- 
nant against  encumbrances,  unless  specially  excepted,  would 
undoubtedly,  in  the  language  of  Chief  Justice  Spencer,  "  open 
a  floodgate  of  litigation  "  in  this  state  as  well  as  in  New  York. 
There  is  another  class  of  cases  which  strongly  support  the 
same  conclusion.    The  principle  which  they  establish  may  be 
briefly  stated  in  the  language  of  the  syllabtAS  to  Seymour  v. 
Levfis,  13  N.  J.  Eq.  439  [78  Am.  Dec.  180],  as  follows;  "  Where 
the  owner  of  two  tenements  sells  one  of  them,  the  purchaser 
takes  the  tenement  or  portion  sold  with  all  the  benefits  and 
burdens  which  appear  at  the  time  of  the  sale  to  belong  to  it, 
as  between  it  and  the  property  which  the  vendor  retains." 
The  case  cites  a  great  number  of  authorities  illustrating  the 
rule.    It  was  also  in  accordance  with  the  French  law,  as  shown 
in  Washburn  on  Easements,  16, 17.  And  a  very  strong  instance 
of  its  enforcement  is  found  in  the  recent  case  of  Harwood  v. 
Benton^  32  Vt.  724.    That  was  a  case  where  the  owner  of  a 
mill-pond  and   the  surrounding  lands  conveyed  a  lot  not 
bounded  on  the  pond,  but  adjacent  to  it,  and  which  was  some- 
times flowed,  though  not  continuously.    The  deed  contained 
~  the  usual  covenants,  with  no  exception  or  reservation.    Yet 
the  court  held  that  the  vendor  himself  retained  the  right  to 
flow  the  lot  conveyed  as  it  had  been  theretofore  flowed,  and  was 
not  liable  on  his  covenants  by  reason  of  the  existence  of  such 
right.    According  to  that  case,  if  the  defendant  here  had  him- 
self owned  the  mill  and  dam  which  created  the  mill-pond,  he 
would  have  retained  the  right  to  flow  the  land  as  it  was  flowed, 
and  would  not  have  been  liable  on  the  covenants.    Can  there 
be  any  stronger  reason  for  holding  him  liable  now?    If  the 
law,  without  any  exception  in  the  deed,  will,  from  the  pre- 
sumed imderstanding  of  the  parties,  based  upon  the  obviouM 
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condition  of  the  property  eold,  imply  a  reseryation  in  &yor  of 
the  vendor,  should  it  not  equally  imply  one  upon  the  same 
grounds  when  the  continued  ezistenoe  of  the  right  is  of  no 
benefit  to  the  vendor? 

True,  there  is  a  technical  difiference,  which  is  alluded  to  in 
the  case  last  cited.  That  is,  that  where  both  pareels  of  land 
are  owned  by  the  same  person,  the  servitude  imposed  on  a  part 
in  favor  of  the  rest  is  not  technically  an  easement,  because  no 
man  can  have  an  easement  in  his  own  land.  But  the  implied 
reservation  in  his  flavor  takes  effect  at  the  same  instant  with 
his  covenants  on  the  delivery  of  the  deed,  and  then  constitutes 
an  easement  in  his  favor,  and  consequently  an  encumbrance. 
And  certainly  there  is  no  more  ground  for  supposing  that  the 
purchaser  in  such  case  intends  to  take  the  property  subject  to 
such  reserved  right  in  favor  of  his  vendor  than  there  is,  in  the 
case  where  the  property  in  whose  favor  the  servitude  is  im- 
posed is  owned  by  a  stranger,  to  suppose  that  he  intended  to 
take  it  subject  to  that.  This  class  of  decisions  does  not  rest 
at  all  upon  this  technicality,  but  upon  the  broad,  substantial 
grounds  constituting  the  foundation  of  the  former  class.  And 
the  court  in  Vermont  quotes  from  Gale  and  Whateley  on  Base- 
ments the  following  passage,  which  puts  the  vendor  only  on 
the  same  footing  in  this  respect  with  other  adjoining  owners: 
''  There  is  no  reason  why  a  purchaser  should  not  exercise  the 
same  degree  of  caution  in  ascertaining  what  easements  his 
projected  purchase  is  liable  to  in  favor  of  his  vendor  as  well 
as  in  favor  of  other  adjoining  owners."  The  substantial  founda- 
tion for  both  classes  of  decisions  is  the  strong,  natural  pre- 
sumption that  the  parties  sell  on  the  one  hand,  and  buy  on  the 
other,  the  property  in  its  actual  physical  condition,  and  sub- 
ject to  such  rights,  either  in  favor  of  the  vendor  or  others,  as 
that  physical  condition  obviously  indicates,  without  any  ex- 
ceptions or  reservations  concerning  them  in  the  deed.  So  that 
the  decisions  that  an  existing  highway  in  favor  of  the  publio, 
and  a  right  of  flowing  the  laud  conveyed  by  the  vendor,  as  it 
was  done  at  the  time  of  the  conveyance,  do  not  constitute 
breaches  of  the  covenant  against  encumbrances  for  which  the 
vendor  is  liable,  really  rest  upon  the  same  principle. 

The  court  below  compared  it  to  the  case  of  a  mortgi^  on 
the  property  sold  known  to  the  purchaser.  But  the  two  cases 
are  essentially  different.  A  mortgage  does  not  affect  the 
physical  condition  of  the  property  at  all.  It  is  a  mere  inci- 
dent to  a  debt  of  the  vendor;  and  where  the  purchaser  takes 
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his  covenant  against  encumbrances,  there  is  no  reafl|>nable 
ground  for  supposing  that  he  intended  to  have  his  land  subse* 
qnently  sold  to  pay  the  vendor's  debt,  or  else  to  pay  it  him- 
self. It  is  80  different  from  the  question  that  has  been 
considered  that  there  is  really  no  comparison  between  them. 

The  jndgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


Bbosv  to  Uk  or  Waisb  bslow  CntCAnr  OaAsno)  PEmiiw^  in  seoordp 
with  «a  appropriatUn  prerioiialy  made^  it  not  an  enoambianoa  within 
the  meaning  of  a  oovenuit  against  enoombranopi^  bat  a  parcel  of  anoh  lower 
estate:  Cory  t.  DixmeU^  41  Am.  Dea  632. 

Wnxan  IiAkd  n  Sold  upon  Wmoa  thsrs  o  Obtioub  ExDmo  Kasi- 
MKzrr  on  Bvannr  of  any  kind,  like  an  ordinary  hi^^way,  a  railroad,  or 
miU-peiid,  the  lair  preenmption,  in  the  abeenoe  of  any  eipieaa  promion  in 
the  eoDtmot  upon  the  snbjeot^  is,  that  both  parties  act  with  direot  reference 
to  the  apparent  existing  burden,  and  that  the  Tender  demands  and  the  pur- 
chases pays  only  the  yalue  of  the  land  sabjeot  to  it.    This  prssompticn  is 
independent  of  the  question  whether  the  party  enjoying  the  easement  has 
pel  fee  tod  his  title  as  against  the  ▼endor  or  not.    Nothing  being  said  vpon 
the  aabjeot^  they  deal  with  the  property  in  its  existing  conditioB,  and  upon 
the  aasnmpticm  that  it  is  snbjeot  to  all  the  burdens  to  which  it  appears  to  be 
subject:  Pcfmeny  t.  Ckkoago  etc  R.  B^Co,,  25  Wis.  644;  Pick  t.  Rubkon  Hy- 
drauUe  Cb.,  27  Id.  443.    And  such  easements  do  not  constitute  a  breach  of 
covenants  against  encumbrances:  8mUh  ▼.  Hvgheit  60  Id.  627;  Burbaeh  ▼. 
Sdiwehkier,  66  Id.  390.    But  in  Indisna  the  rule  is  different:  Bwrk  ▼.  HiU,  48 
Ind.  68.    On.the  other  hand,  a  prior  valid  deed  to  a  railroad  company  and 
its  assigns  of  a  strip  of  land  along  the  line  of  its  railroad  for  the  uses  and 
puposee  of  said  company  is  a  breach  of  the  covenant  of  seinn  in  a  subs^ 
quent  deed,  by  the  same  grantor  to  a  third  person,  of  a  parcel  of  land  which 
inoludea  each  strips  although  the  company  is  in  occupancy  of  the  strip  for  the 
purposes  of  a  railroad  when  such  subsequent  deed  is  executed:  Meaner  v. 
Outreich^  62  Wis.  693,  distinguidiing  the  principal  case,  and  Smiih  v.  Hughet, 
60  Id.  620^  on  the  ground  that  in  theee  cases  there  was  no  outstanding  title 
which  had  been  created  by  the  deed  of  the  ooveaantcr  or  any  of  his  grantors. 
It  has  been  held  in  "^sconsin  that  the  vendor,  ant  not  the  vendee,  of  lands 
flowed  by  a  mill-dam  at  the  time  of  the  sale,  is  entitled  to  the  damages  for 
the  perpetual  flowage  of  such  lands,  and  that  the  vendee  can  recover  only  dam- 
ages caused  by  any  increase  in  the  height  of  the  dam  subsequent  to  hie  pm> 
diase:  Jfeod  v.  ffdn,  28  Id.  638;  Pkk  ▼.  IMktm  HydramBc  Co.,  27  Id.  433. 
These  casss,  however,  are  overruled  in  8abu¥t  v.  Johuom,  86  Id.  201, 202;  bat 
it  is  expressly  stated  that  there  is  no  intention  to  disturb  the  rulings  in  the 
prineipal  case,  and  in  Pameroy  v.  Ohieago  ete.  i?.  i2.  (%.,  26  Id.  64L    The 
•hove  casai  sll  dte  the 
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Griffith  v.  Smith. 

[22  WlBCONSIir,  MS.] 

Rdliyhi  will  mot  Lis  aoainst  Shbrifv  tob  Sprano  CaAmLS  in  hia 

onatody  nnder  a  lawful  writ  commanding  him  to  aeixd  and  hold  that 
identical  property. 

Replevin  for  pine  logs  in  the  custody  of  the  sheriff  under 
a  writ  of  attachment  issued  in  a  proceeding  to  enforce  a  lien 
for  labor  performed  in  getting  out  the  logs.  The  plaintiff  had 
purchased  the  logs  from  the  owners,  and  sought  to  gain  pos- 
session of  them  by  this  proceeding.  He  testified  that  before 
he  paid  for  them  he  asked  the  lien  claimant  if  he  had  any 
lien  on  them,  and  he  replied  that  he  had  not.  And  it  also 
appeared  that  the  verification  of  the  petition  for  the  lien  and 
of  the  complaint  to  enforce  the  lien  was  made  by  the  attorney 
of  the  claimant,  upon  information  given  him  by  one  of  the 
owners  of  the  logs,  the  claimant  at  the  time  being  out  of  the 
county.  The  court  charged  that  the  sheriff  was  protected  by 
his  writ,  and  that  replevin  would  not  lie.  Verdict  and  judg- 
ment for  the  defendant,  and  appeal  by  the  plaintiff. 

C.  Codbaugh,  for  the  appellant. 

Fdker  and  Wdsbrodj  for  the  respondent 

By  Court,  Paine,  J.  This  was  an  action  to  recover  posses- 
sion of  a  quantity  of  logs.  The  defendant  held  them  as 
sheriff,  having  seized  them  by  virtue  of  a  writ  of  attachment 
issued  in  a  proceeding  to  enforce  a  lien  for  labor  in  getting 
out  the  logs.  The  writ,  in  such  a  case,  commands  the  officer 
to  seize  and  hold  the  identical  property  which  is  claimed  to 
be  subject  to  the  lien.  The  case  falls,  therefore,  precisely 
within  the  principle  Established  in  Watkine  v.  Page^  2  Wis.  98, 
and  reaffirmed  in  Weinberg  v.  Oonover^  4  Id.  SOi.  Those 
cases  held  that,  upon  the  facts  here  presented,  the  officer  was 
not  liable  to  an  action  of  replevin.  And  whatever  might  be 
the  opinion  of  the  court  as  now  constituted  upon  the  question, 
were  it  a  new  one,  we  shall  not  now  attempt  to  re-examine  a 
question  that  has  been  so  long  decided.  The  counsel  for  the 
appellant  alleges  that  there  was  collusion  between  the  parties 
to  the  lien  proceeding,  and  there  is  some  evidence  indicating 
that  such  might  have  been  the  fact.  And  if  the  question 
could  be  gone  into  in  this  action,  it  is  possible  that  the  right 
of  the  plaintiff  might  have  prevailed  against  the  attachment 
But  it  being  once  determined  that  the  officer  is  not  liable  to 
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the  action  for  doing  what  a  legal  writ  specially  commanded 
him  to  do,  it  is  useless  to  suggest  or  inquire  what  the  merits 
might  have  been  in  case  the  action  could  have  been  sustained. 
What  may  be  the  remedy  of  a  party  situated  as  the  plaintiff 
claims  to  be  is  not  so  obvious  that  we  feel  called  on  to  make 
any  suggestions  in  regard  to  it  in  advance  of  a  necessity  for 
doing  so. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


RXPLBTIR  -WnX  NOT  LiB  lOB  PfiOPUBTT  HiLB  BT  QmOEB  UlTDBB  IJUiAL 

PROCxaB:  Hatgan  t.  Dtvdi,  SS  Am.  Dec.  769,  and  note  773;  WUktrd  ▼.  Kbih 
baU,  87  Id.  632,  uid  note  S34.  The  principal  case  ia  cited  to  the  point  that 
if  the  aheriff  haa  a  legal  writ  which  commanda  him  to  aeize  the  identical 
property  in  question,  he  will  he  folly  protected,  nnleaa  he  aeted  wrongfoUy 
in  ezecnting  it:  Gerber  t.  Ackky^  37  Wia.  45;  and  that  replevin  will  not  lie 
•gainat  aa  officer  to  recover  chattela  which  he  haa  taken  nnder  an  attach- 
ment in  a  lien  proceeding:  BaUU  v.  BamUi^  22  Id.  675;  Umkm  Lmnberimg 
Co.  ▼.  Trtmaom,  36  Id.  128;  Ortm  ▼.  Eiden,  53  Id.  547. 

Tub  PHiiiciPAL  CABM  n  cited  alao  to  the  point  that  a  aale  under  a  Judg* 
ment  to  enforce  a  laborer's  lien,  though  rendered  in  an  action  to  which  the 
real  owner  of  the  property  ia  not  a  party,  and  of  which  he  haa  no  actual  n^ 
tioe,  oouToya  a  k|^  title  to  the  purehaaer,  and  ban  the  real  owner  at  lawi 
WmsbmY.  Ut^mhari,  44  Wis.  200. 


Dreheb  V.  Town  of  Fitohbubo. 

122  WuooXflUf,  67A.] 

Sunn  KaauoBHCB  n  Mbbblt  Absbhcb  of  Teat  Dbobbb  ov  Oabb  abs 
VioiLAifCB  whidi  penoDs  of  extraordinary  prudence  and  foresighl  are 
aoenatomed  to  use. 

SUORT  NbOUOBNGB  CklKTBXBUTDiO  DlBBCTLT  TO  LfJUBT  WILL  Vf/t  TBMfWKT 

Rboovbet. 
Wabt  or  Obbutart  Cabb  OoBTBiBUTDro  DiBBOTLT  TO  Ibjubt  will  Fbb- 

TBBT  RbOOVBBT. 

OmDiABT  NBouaBNCB  IB  Wabt  or  SvcH  Oabb  as  Fsbsobs  or  OainirABr 
Pbodbncb  or  the  mass  of  mankind  observe. 

Towv  IS  LiABLB  roB  LfjvBT  Gaitsbd  bt  Dbtbotitb  Hiohwat,  though  the 
injury  was  in  part  cansed  1^  a  defect  in  the  axle  of  pUintiiTs  vehicle^ 
provided  the  accident  would  not  have  occurred  except  for  the  defect  in 
the  hi^^way. 

bounnoN  or  Evidbbob  n  bot  Obouho  roB  Rbvbbsai^  unlesi^  when  it  is 
offered,  its  object  is  stated  with  sufficient  distinctness  to  enable  the  ap- 
pellate xourt  to  see  that  material  evidence  was  rejected,  or  unless  a  suffi- 
eient  foundation  for  it  is  shown  in  the  evidence  already  introduced. 

ABmwffaitg  ABB  Wbabbst  Kind  or  Evidbhgb,  and  an  instruction  to  this 
iflbet  is  not  erroneous.  But  thii  does  not  imply  that  an  admission 
dilibefately  made  and  dearly  proved  b^ond  mistake  would  not  have 
fwy  grsat  laharsnt  foroe  as  evidence. 
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Action  for  damages  for  injuries  suffered  because  of  a  defect 
in  a  highway  upon  which  the  plaintiff  was  driving  a  team 
attached  to  a  separator.  Verdict  and  judgment  for  the  plain- 
tiff,  and  appeal  by  the  defendant.    The  opinion  states  the 

case. 

Oregory  arid  Pinnejfj  for  the  appellant. 
W.  F.  VUaSy  for  the  respondent. 

By  Court,  Paine,  J.  It  is  claimed  that  the  circuit  court 
erred  in  refusing  to  instruct  the  jury,  as  requested  by  the  de- 
fendant, that  ^'  slight  negligence  "  on  the  part  of  the  plaintiff, 
which  contributed  directly  to  the  injury,  would  prevent  a  re- 
covery. This  would  have  been  error  if  the  words  *'  slight  neg- 
ligence "  are  to  be  construed  as  equivalent  to  a  slight  want  of 
ordinary  care  and  prudence.  But  such  is  not  the  case.  On 
the  contrary,  negligence  has  long  been  divided  into  three 
degrees — slight,  ordinary,  and  gross.  This  division  has  some- 
times been  criticised,  like  everything  else,  but  it  is  well  estab- 
lished, and  seems  based  upon  sound  reason,  and  capable  of 
practical,  intelligent  application  by  the  ordinary  juries  of  the 
country;  and  in  accordance  with  it,  slight  negligence  is  defined 
to  be  only  an  absence  of  that  degree  of  care  and  vigilance  which 
persons  of  extraordinary  prudence  and  foresight  are  accustomed 
to  use.  To  have  given  the  instruction  as  drawn  would  there- 
fore have  been  equivalent  to  telling  the  jury  that  such  a  want 
of  care  on  the  part  of  the  plaintiff,  which  contributed  directly 
to  the  injury,  would  have  prevented  a  recovery.  But  such  is 
not  the  law.  To  require  of  the  mass  of  mankind  that  extreme 
degree  of  care  which  only  persons  of  extraordinary  prudence 
possess  would  be  to  require  an  impossibility.  It  would  be  to 
deliver  them  up  to  injury  by  the  negligence,  carelessness,  and 
recklessness  of  others,  without  redress.  The  counsel  foir  the 
appellant  would  not  contend  for  such  a  rule.  And  the  author- 
ities cited  by  him  only  go  to  show  that  if  there  is  any  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  contributing  directly 
to  the  injury,  then  the  law  will  not  attempt  to  measure  the  de- 
gree of  such  negligence,  but  will  forbid  a  recovery.  Such  is 
the  case  of  Walker  v.  Westfidd,  39  Vt.  246.  The  language  of 
the  opinion  on  page  253,  quoted  by  counsel,  clearly -relates,  as 
appears  by  that  portion  of  the  opinion  immediately  preceding 
it,  to  a  want  of  '^such  care  as  persons  ordinarily  exercise  for 
the  purposes  of  such  a  journey."    It  is  only  the  want  of  such 
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care  that  the  law  imputes  to  plaintiffs  as  a  fault.    And  that 
proposition  being  first  distinctly  announced,  courts  frequently 
proceed  to  say  that  a  slight  want  of  such  care  defeats  a  re- 
covery.    But  it  would  by  no  means  be  proper  to  infer  from  this 
that  it  would  be  correct  to  instruct  a  jury  that  slight  negligence 
would  defeat  a  recovery,  as  an  abstract  proposition.    For  in 
that  form  it  would  mean  that  an  absence  only  of  that  extreme 
care  which  persons  of  great  prudence  and  caution  use  would 
prevent  a  recovery,  when  it  is  quite  obvious  that  an  absence  of 
each  care  is  entirely  consistent  with  the  exercise  of  such  care 
and  prudence  as  persons  ordinarily  exercise,  and  which  is  all 
that  the  law  requires.    It  is  evident  that  such  was  the  view  of 
the  circoit  judge  in  refusing  the  instruction,  because  in  another 
part  of  his  charge  he  defined  slight  negligence  substantially  as 
defined  above,  and  he  repeatedly  instructed  them  that  if  any 
want  of  ordinary  care  in  the  plaintiff  contributed  to  the  injury 
directly  he  could  not  recover.    There  was  no  error  in  the  re- 
fusal. 

The  appellant  excepted  to  the  definition  given  by  the  court 
below  of  ordinary  care  and  ordinary  negligence.  The  defi- 
nition was  as  follows:  "Then  there  is  ordinary  negligence,  or  a 
want  of  ordinary  care.  This  is  the  want  of  such  care  as  per- 
sons of  ordinary  care  and  prudence  observe  in  and  about  their 
affairs.  I  may  say  in  this  connection  that  it  is  the  want  of 
such  care  as  the  great  mass  of  mankind,  or  the  majority  of 
mankind,  observe  in  the  transactions  of  human  life."  We  see 
no  ground  for  any  exception  to  this  definition. 

It  was  also  urged  by  the  counsel  for  the  defendant  that  the 
accident  occurred  partly  on  account  of  a  defect  in  the  axle  of 
the  separator;  and  he  asked  for  several  instructions  to  the 
efiEsct  that  if  such  accident,  or  any  other  cause  besides  the  neg- 
ligence of  the  town,  contributed  to  the  injury,  the  town  would 
not  be  liable.  The  judge  refused  so  to  instruct,  but  told  the 
jury  that  the  plaintiff  might  recover  notwithstanding  such 
other  cause  contributed  to  the  injury,  unless  such  other  cause 
was  attributable  to  some  want  of  ordinary  care  on  the  part  of 
the  plaintiff^  provided  they  found  that  the  accident  would  not 
have  occurred  except  for  the  defect  in  the  highway.  This  is 
the  substance  of  his  instructions  upon  the  pointy  repeated  in 
different  forms  in  different  portions  of  the  charge,  to  which  the 
defendant  excepted. 

In  support  of  these  exceptions,  the  appellant's  counsel  cites 
the  following  cases:  Maor$  v.  Abboty  82  Me.  46;  Farrar  v. 
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Greene^  82  Id.  674;  CoombB  v.  TapOham,  88  Id.  204;  Anderson 
V.  Bath,  42  Id.  346;  IngaUs  v.  BiUa,  9  Met  1  [43  Am.  Dec 
346];  and  Prindle  v.  Fletcher,  39  Vt  266.    The  last  two  of 
these  cases  seem  to  have  no  bearing  upon  the  question.     The 
case  in  Hetcalf  decides  that  common  carriers  of  passeDgers 
were  not  liable  for  an  injury  happening  through  a  latent  de- 
fect in  an  axle  of  a  coach,  which  no  care  or  foresight  could 
have  discovered.    The  case  in  Vermont  decides  that  a  town 
is  not  liable  for  an  injury  occasioned  by  a  similar  defect  in 
a  highway.     But  neither  of  them  presented  the  question 
whether,  where  an  injury  is  occasioned  by  the  negligence  of 
the  defendant,  a  recovery  will  be  prevented,  provided  some 
accident  or  other  cause,  without  fault  on  the  part  of  the 
plaintiff,  contributed  to  the  injury.    The  cases  in  Maine  seem 
to  support  the  appellant's  position.    But  the  following  cases 
sustain  the  opposite  conclusion,  holding  the  law  to  be  as  de- 
clared by  the  circuit  judge:  Hunt  v.  PawnaU,  9  Vt.  411;  £el- 
8ey  V.  Glover,  15  Id.  708;  AUen  v.  Hancock,  16  Id.  230;  Palmer 
v.  Andover,  2  Cush.  600;  Bigelow  v;  Rutland,  4  Id.  247;  Clark 
V.  Barrington,  41  N.  H.  44;  Winship  y.  Enfield,  42  Id.  197. 

The  conclusion  of  these  cs^ses  seems  to  us  founded  in  better 
reason  and  rounder  views  of  public  policy  than  the  one  sus- 
tained by  the  opposite  decisions.  And  we  shall  hold,  accord- 
ingly, that  there  was  no  error  in  the  ruling  of  the  circuit  judge 
upon  this  question. 

The  counsel  for  the  defendant,  on  the  trial,  asked  the  wit- 
ness Kyser  '*  what  he  knew  about  the  team,  and  how  they 
appeared  and  acted."  This  was  objected  to^  but  upon  what 
ground  is  not  stated.  The  objection  was  sustained,  and  an 
exception  taken.  It  is  claimed  that  the  object  was  to  prove 
the  team  to  have  been  an  improper  and  unsafe  one.  But  if 
so,  the  offer  was  not  made  with  sufficient  distinctness  to  ena^ 
ble  us  to  see  that  any  material  evidence  upon  that  point  was 
rejected.  It  was  not  shown  that  the  witness  had  any  knowl- 
edge of  the  team  prior  to  the  accident.  There  was  no  offer  to 
show  that  he  had.  The  time  to  which  the  question  as  to  the 
appearance  of  the  team  related  is  not  indicated.  He  may 
have  seen  them  immediately  after  the  accident,  when  they 
were  first  caught.  And  it  could  hardly  be  claimed  that  their 
appearance  at  that  time  would  throw  any  light  on  their  pre- 
vious character  or  habits.  It  is  true  that  material  evidence 
might  have  been  given  in  answer  to  the  question.  But  it  is 
equally  true  that  it  might  have  been  wholly  immateriaL    And 
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a  party  alleging  error  must  sboir,  either  by  a  soflBdent  foon- 
dation  in  the  evidence  already  introduced  or  by  stating  his 
offer  in  a  distinct  form,  that  material  evidence  was  excladedi 
before  an  appellate  court  can  reverse  for  excluding  evidence* 
It  is  not  sufficient  that  it  might  have  been. 

It  is  further  claimed  that  the  court  erred  in  telling  the  jury 
that  admissions  of  a  party  were  '^  the  weakest  kind  of  evidence 
that  could  be  produced."  But  this  language  is  not  materially 
different  from  that  generally  used  in  elementary  works  and 
by  courts  in  regard  to  this  class  of  evidence.  Greenleaf,  in 
his  work  on  evidence,  volume  1,  section  200,  says  it  should  be 
^^  received  with  great  caution,"  and  that  it  is ''  subject  to  much 
imperfection  and  mistake."  Judge  Redfield,  in  his  edition  of 
that  work,  in  continuation  of  the  same  paragraph,  after  allud- 
ing to  the  various  reasons  which  create  a  probability  of  error 
in  this  kind  of  evidence,  says:  ^^  We  must  conclude  there  is 
no  substantial  reliance  upon  this  class  of  testimony."  It  has 
often  been  characterized  as  the  "  most  unsatisfactory,"  ^*  the 
meet  dangerous,"  of  all  evidence.  And  it  does  not  seem  ma- 
terially different  to  say  it  is  the  '^  weakest  kind  of  evidence." 
This  does  not  imply  that  an  admission  deliberately  made, 
and  clearly  proved  beyond  mistake,  would  not  have  very  great 
inherent  force  as  evidence.  But  the  weakness  of  this  testi- 
mony consists  in  the  uncertainty  and  liability  to  mistake  on 
these  preliminary  questions. 

On  the  whole,  we  find  no  error  in  the  case.  The  charge 
may  be  liable  to  the  criticism  of  having  attempted  to  make 
the  matter  very  plain  by  too  much  explanation.  But  its  legal 
propositions  are  correct,  and  there  is  nothing  that  would  seem 
liable  to  mislead  the  jury. 

The  judgment  is  affirmed,  with  costs. 


Wamt  or  Ordikakt  Cabm,  CoNTRiBunifo  Doubctlt  to  Ivjitkt,  will 
Bar  Rkcovuit:  See  Northern  Ceniral  ffy  Co,  v.  Staie^  96  Am.  Deo.  645,  and 
Qote  553,  554. 

Sliobt  Nboligkncx  as  Bar  to  Recovirt:  Sm  Potter  t.  Chicago  tic,  IVy 
Co.,  94  Am.  Dea  54S,  and  note  651.  The  principal  case  ia  cited  to  the  point 
that  alight  negligence  on  the  part  of  the  plaintiff  will  not  prevent  recoyery; 
but  "it  ia  only  the  want  of  ordinary  caro  and  prudence,  under  the  circum- 
stances, to  avoid  the  injury  which  the  law  imputes  to  the  plaintiff  as  a  fault 
contributing  to  it,  and  which  wiU  bar  his  remedy  '*:  Ward  y.  Milwaukee  eU, 
IVy  Co,,  29  Wis.  14S;  Hon/e  y.  Town  c/FuUon,  29  Id.  302;  Cremer  y.  Town  qf 
Porlland,  3d  Id.  100;  OHffin  y.  Town  of  WiUow,  43  Id.  512;  Hammond  y.  Town 
qf  Mukwa,  40  Id.  42.  And  alight  nagligence  is  not  slight  want  of  ordinary 
care  contribnting  to  the  injury  which  would  defeat  aa  aotioB  lor  negligence. 
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flUght  »^§tiw  it  defllMd  to  be  only  an  abMooe  of  that  dtgreo  of  one  aad 

vigiUnoe  which  penona  of  exinordiiiaiy  pradeaco  and  foveai^t  am  ao- 
customed  to  nae:  Orifin  v.  Town  qf  WiUow,  43  Wia.  612;  Cremtr  v.  TVnoa  </ 
Partiand,  96  Id.  100;  ffammand  v.  Town  qfMuhoa,  40  Id.  42.  And  therefora 
it  is  improper  to  inatroet  the  jvay  that  if  anjrthing  else  than  the  negligeace 
of  the  defendant  contributed  to  the  injoiy  the  pUintiff  cannot  recover:  8k^ 
Y.Otyqf  ffumimgtm,  16  W.  Va.  321. 

Qrdivabt  Cabm  is  Such  Came  as  Gbxat  Majoutt  of  Mahkivi)  Ob- 
8KBVB  in  the  transactions  of  homan  life:  Noanow  ▼.  UUech^  46  VHa.  600^ 
citing  the  principal  case;  see  Deshler  r.  Bea%  S3  Am.  Dec  274;  ScoU  ▼. 
Hunter,  84  Id.  642,  and  note  647;  BtiUerfield  r.  WeUem  B.  B.  Corp.,  87  Id. 
678,  and  note  682.  And  negligence  is  the  absence  of  oare,  aoocrding  to  the 
ciroomstances:  Frank/ord  T.  Co.  ▼.  Philadelphia  B.  B.  Co.,  93  Id«  708.  And 
as  it  most  in  every  case  depend  for  the  most  part  npon  the  circnmstanoaiy 
actionable  negligence  is  said  by  some  anthorities  to  be  indefinable:  AfcDonald 
r.  Chieoffotic  B.  B.  Co.,  96  Am.  Dec  114,  and  note  124.  The  principal  case  ia 
cited  to  the  point  that  sli^t  muit  of  oidinaiy  can  which  contribatea  to  the 
injury  will  defeat  the  pUuntiiGf 's  addon»  no  matter  how  gross  the  negligeooa 
on  the  part  of  the  defendant,  unless  such  negligence  be  so  gross  that  tha 
court  and  jury  might  infer  that  the  act  of  the  defendant  waa  willfnl  or  ma- 
licious: BandaU  r.  Northwestern  Tdegraph  Co.,  64  Wis.  149;  Frideaws  t.  C% 
^  Minertd  Point,  4S  Id.  626. 

LlABEUTT  OV  MUNIOIFAZ.  OORPOKAZICOni  VOB  DjETBlfflV  HlOHWAn:    Sot 

Mayor  etc.  qf  Sammnah  v.  CuUene,  76  Am.  Doc  398,  and  note  400. 

ADMTfWfows  AS  EviDiNOE:  See  Dioeray  v.  KeUogg,  92  Am.  Dec  164»  and 
note  159;  Morehouse  v.  Northrop,  89  Id.  211. 

Ebbobs  ht  Admission  ob  Exolusion  ov  Evidxnob  will  not  be  notioedt 
unless  the  grounds  thereof  appear  on  the  record:  See  BHgge  ▼.  McCdbe^  89 
Am.  Dae  60%  and  note  606;  C»U«  ▼.  JfcOXwii^,  89  Id.  646^  and  aola  649. 
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[SS  WUCOBBIlf ,  &.1 

Ohb  Who  Tuob  Kbootiablb  Note  in  Extinouibbiiiiit  ov 
Indbbtbdnbss  d  Holdkb  thsbbov  lOB  Valub. 

BOHA  FiDB  UOLDBB  Of  NSOOTIABLB  NOTB  lOB  VaLUB^  WHO  IB^  ABB  WBUT 

Pbotmtbd.  —  Where  A  gave  his  individual  note  for  hia  private  dsbt^  to 
B^  and  B  took  in  payment  thereof  notes  of  thira  poraona  ranning  to  A, 
but  which  were  in  fact  the  property  of  a  copartnership  of  whidi  A  ia  a 
member,  B  will  be  protected  as  a  bona  fde  holder  for  value,  if  ho  waa 
ignorant  of  the  existence  of  such  copartnership. 

DooTBiNB  ov  Lis  Pbndbns  as  Afplixd  to  Gommbbgiai.  PArKB  not  Dob 
AND  Past  Dub.  — Persons  not  having  actual  notice  are  not  bowad  to 
take  notice  of  any  pending  suit  affecting  commercial  paper  not  due;  but 
it  is  otherwise  as  to  such  paper  past  due 

RuLBs  Stated  as  to  when  Lis  Pendens  Beoins  vndbb  VssmuMA  Law. 

Pebsons  ake  not  Chaboeablb  with  CoNSTRucriVB  NoncB  ov  Aonon 
AFTER  Sebvice  OV  SUMMONS  AND  COMPLAINT  and  acoompanyiug  pap«% 
but  before  any  papers  have  been  filed;  nor  will  the  anbeequent  filing: 
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der  them  chargeaUe  from  the  tiiiie  of  tneh  Mtrioa^  upon  the  dootrine  of 
leUtion.  In  this  caae,  where  an  isjimotioaal  order  wm  oervod  with  the 
eommona  and  oomplaint,  the  abore  rale  wm  applied. 

Action  by  L.  S.  Kellogg  against  J.  H.  Fancber,  E.  H.  Kel- 
logg, and  Starkweatber.  The  Kelloggs  and  Fancber  were  part- 
ners; doing  a  mercantile  basiness  under  tbe  firm  name  of 
James  H.  Fancber.  Tbey  became  insolvent,  sold  tbeir  stock 
in  trade,  and  received  notes  in  payment  therefor.  It  was  al- 
leged that  tbe  claims  of  tbe  firm  against  customers  were  in  tbe 
bands  or  under  tbe  control  of  Fancber,  wbo,  witbout  plaintifiB' 
knowledge  or  consent,  about  October  11, 1861,  placed  in  Stark- 
weather's possession  notes  and  accounts  of  tbe  firm  to  tbe 
amount  of  two  tbousand  dollars  for  Starkweatber  to  collect, 
and  to  pay  out  of  tbe  proceeds  certain  notes  given  by  Fancber 
on  bis  private  account  to  M.  B.  Miller  and  Racbel  Miller, 
amounting  to  fourteen  hundred  dollars;  and  tbat  sucb  a  diver- 
sion would  further  cripple  tbe  assets  of  tbe  firm  to  tbat  extent. 
Plaintiff  tberefore  brougbt  this  action  in  bis  own  name  and 
those  of  any  creditors  wbo  migbt  cboose  to  come  in,  etc.,  to  re- 
strain tbe  defendants  from  selling,  collecting,  etc.,  any  prop- 
erty, claims,  or  demands  of  said  firm.  Tbe  appointment  of  a 
receiver,  an  accounting,  and  general  relief  were  also  asked  for. 
Tbe  summons  and  complaint,  and  an  injunctional  order 
founded  tbereon,  were  served  on  each  of  tbe  above-named 
defendants  on  November  6,  1861.  On  November  11,  1861, 
tbe  complaint  was  amended,  and  M.  B.  and  Racbel  Miller, 
Farr,  Moore,  and  West  were  made  defendants,  and  tbe  sum- 
mons, complaint,  and  injunctional  order  served  on  tbem.  It 
was  furtber  alleged  in  the  amended  complaint  tbat,  after  No- 
vember 1, 1861,  Fancber  placed  in  tbe  bands  of  Miller  and 
wife  tbe  notes  mentioned  in  tbe  opinion,  wbicb  belonged  to 
tbe  firm  of  James  H.  Fancber;  tbat  Miller  and  wife  claimed 
to  apply  tbem  on  a  previously  existing  demand  they  bad 
against  Fancber  individually,  and  tbat  neitber  of  tbem  had 
advanced  to  Fancber  any  value  tberefor.  Tbe  same  relief 
was  sougbt  against  tbe  Millers  as  against  tbe  otber  defend- 
ants, and  tbere  was  a  furtber  prayer  tbat  Farr,  Moore,  and 
West  migbt  be  restrained  fi^m  paying  tbeir  notes  above  men- 
tioned to  any  person  except  tbe  receiver  to  be  appointed 
herein;  and  tbat  if  tbe  Millers  bad  collected  or  transferred 
said  notes,  they  should  be  adjudged  to  pay  tbe  value  thereof 
into  court,  etc.  Subsequently,  various  creditors  of  tbe  firm 
of  James  H.  Fancber  became  parties  plaintiff.     The  cir- 

AM.  Daa  Vol.  ZCIX— 7 


98  KsLLOoa  v.  Fancheb.  [WiBoonaiii^ 

cuit  court  decreed  an  accounting  between  the  partners,  the 
appointment  of  a  receiver,  and  that  the  injunction  should  be 
continued  in  force  as  to  Fancher  and  E.  H.  Kellogg;  but  it 
found  that  the  Millers  were  bona  fide  holders  of  said  notes  for 
a  valuable  consideration,  and  ordered  that  the  injunction  be 
dissolved,  and  the  action  dismissed  as  to  them  and  all  the 
other  defendants,  except  the  two  above  named.  The  plaintiffs 
appealed  from  the  latter  part  of  the  judgment.  The  defense 
of  the  Millers  appears  in  the  opinion. 

«/.  J.  Pettily  for  the  appellants. 

0.  S.  and  F,  II.  Head^  for  the  respondents. 

By  Court,  Downer,  J.  This  action  was  commenced  on  the 
sixth  day  of  November,  1861,  in  the  Racine  circuit  court,  by 
the  service  of  the  summons,  injunction  order,  and  complaint 
on  the  defendant  Fancher.  Some  two  or  three  days  after, 
Fancher,  at  Elkhom,  in  Walworth  County,  sold  and  trans- 
ferred to  Miller  and  wife  three  notes, — two  for  four  hundred 
dollars  each,  tlien  past  due,  against  one  West,  and  one  for  five 
hundred  dollars,  not  due,  made  by  Farr  and  Moore, — -all  the 
notes  being  partnership  property.  The  partnership  between 
Fancher  and  the  Kelloggs  was  carried  on  in  the  name  of 
Fancher.  Miller  and  his  wife  gave  for  the  notes  transferred 
to  them  by  Fancher  notes  held  by  them,  or  one  of  them,  against 
him,  amounting  to  about  the  same  sum.  Miller  and  his  wife 
testify,  in  substance,  that  the  consideration  of  the  notes  they 
held  against  Fancher  was  money  loaned  to  Fancher  by  his 
sister,  Mrs.  Miller,  before  her  marriage,  and  interest  thereon. 
They  testify  that  they  had  no  knowledge  at  the  time  they  pur- 
chased the  notes  of  Fancher  of  the  pendency  of  this  action,  or 
that  Fancher  had  any  partners;  and  they  claim  the  protection 
which  innocent  purchasers  for  a  valuable  consideration  are 
entitled  to.  They  took  the  notes  transferred  to  them  in  pay- 
ment of  an  antecedent  indebtedness.  There  is  some  conflict 
of  authorities  as  to  whether  such  purchasers  can  be  bona  fide 
purchasers.  We  think,  however,  that  the  weight  of  authority 
is,  that  the  extinguishment  or  payment  of  an  antecedent  in- 
debtedness is  as  good  and  valuable  a  consideration  as  the  pay- 
ment of  money.  We  see  nothing  to  impeach  the  testimony  of 
Miller  and  wife,  and  must  take  their  testimony  as  true.  We 
bold,  therefore,  that  they  are  entitled  to  protection  against  the 
claim  or  lien  of  the  partners  of  Fanoher,  and  against  the  credi- 
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ton  of  the  fimiy  nnlesB  the  pendency  of  the  action  was  a  con- 
straotiTe  notice  to  them,  or  the  policy  of  the  law  is  each  that 
they  must,  by  reason  of  the  lis  pendens^  hold  their  title  to  the 
notes,  snbject  to  the  claims  of  the  plaintiff  and  the  judgment 
in  the  action. 

Are  Miller  and  wife  affected  with  notice  of  this  action?  or  can 
its  pendency  in  any  way  affect  their  title  to  the  notes  in  ques* 
tion?  The  doctrine  of  lis  pendens j  in  its  application  to  real 
estate,  was  described  by  Chancellor  Kent  in  Murray  v.  BaUoUj 
1  Johns.  Ch.  566.  He  says:  "The  established  rule  is,  that  a  lis 
pendenSj  duly  prosecuted,  and  not  collusive,  is  notice  to  a  pur- 
chaser so  as  to  affect  and  bind  his  interest  by  the  decree;  and 
that  the  lis  pendens  begins  from  the  service  of  the  subpoenas 
after  the  bill  is  filed."  He  adds:  '^  That  it  is  no  more  than 
the  adoption  of  the  rule  in  a  real  action  at  common  law,  where, 
if  the  defendant  aliens  after  the  pendency  of  the  writ,  the 
judgment  in  such  real  action  will  overreach  such  alienation." 

In  Murray  v.  LyUmmy  2  Johns.  Ch.  441,  the  principles  as- 
serted in  Murray  v.  BalloUj  supra^  were  held  to  apply  to  choses 
in  action.  In  Diamond  v.  Lawrence  County^  37  Pa.  St.  358 
[78  Am.  Dec.  429]  (where  nearly  all  the  authorities  on  this 
point  are  cited),  the  court  held  that  the  pendency  of  a  suit 
between  a  ooimty  and  a  railroad  company,  in  regard  to  bonds 
issued  by  the  county  in  payment  of  its  subscription  to  the 
stock  of  the  company,  is  notice  to  all  the  world  of  the  facts 
alleged-  in  the  f)leading8  therein;  and  that  the  purchasers  of 
such  bonds  from  the  company,  and  all  subsequent  purchasers, 
were  affected  by  the  decree  of  the  court  in  the  suit  pending  at 
the  time  of  the  purchase.  The  court  held,  however,  that  the 
bonds  were  not  commercial  paper;  and  it  is  very  evident  from 
the  opinion  that  they  would  not  apply  the  doctrine  of  Its  pen- 
dens to  bills  of  exchange  or  promissory  notes  negotiable  ac* 
cording  to  the  law  merchant,  and  not  due  at  the  time  of 
transfer.  Chancellor  Kent  also,  in  Murray  v.  Lylbum,  supra^ 
expressed  a  doubt  whether  the  rule  of  lis  pendens  was  to  be 
carried  so  far  as  to  affect  negotiable  paper  not  due. 

In  actions  respecting  real  estate,  our  statute  provides  that 
the  pendency  of  the  action  shall  be  constructive  notice  only 
from  the  time  of  filing  notice  of  lis  pendens  in  the  office  of  the 
register  of  deeds;  but  the  rule  in  respect  to  i)ersonal  property 
remains,  as  at  common  law,  in  full  force;  and  we  see  no  reason 
why  the  lis  pendens  does  not  affect  promissory  notes  transferred 
by  a  party  to  the  suit  during  its  pendency,  and  which  were 
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past  dne  at  the  time  of  the  transfer.  They  appear  to  be  withiii 
tlie  rale  ae  ezpoonded  by  the  cases  cited.  We  hold,  therefore, 
tiiat  the  pendency  ot  the  action  was  constructive  notice  to 
MUler  and  wife  so  far  as  to  affect  their  title  to  the  two  notes 
against  West  of  four  hundred  dollars  each,  past  due  when  they 
received  them. 

The  foregoing  was  written  under  the  supposition  that  what 
was  assumed  by  the  counsel  for  the  appellants  in  his  argument, 
and  not  denied  by  the  counsel  for  the  respondents, — to  wit,  that 
at  the  time  of  the  transfer  of  the  notes  to  Miller  and  wife  there 
was  a  li$  pendenSy — was  true.  But  on  looking  into  the  record 
we  find  that  the  complaint  and  summons  were  not  filed  in  the 
circuit  court  till  the  18th  of  November,  1861;  so  that  after  the 
service  of  the  summons  and  complaint,  and  before  they  were 
filed,  the  notes  were  transferred  to  Miller  and  wife.  This  pre* 
sents  a  new  question. 

Was  the  filing  of  the  complaint  at  or  before  the  time  of  the 
transfer  absolutely  necessary  to  affect  Miller  and  wife  with  the 
constructive  notice  of  lis  pendens  t  If  the  doctrine  applies  only 
where  a  purchaser,  upon  searching  the  records  of  a  court,  could 
have  actual  notice,  then  the  purchasers  before  the  complaint 
was  filed  cannot  be  affected  by  the  suit.  In  two  of  the  cases 
above  cited,  the  court  say  the  Us  pendens  begins  £rom  the  ser- 
vice of  the  subpcena  after  the  bill  is  filed,  and  to  the  same 
effect  are  several  other  American  decisions.  But  in  all  these 
cases  the  law  in  force  at  the  time  the  bill  wm  filed,  and  the 
practice  of  the  court,  required  the  bill  to  be  filed  before  the 
subpcena  was  issued;  so  that  there  could  be  no  service  of 
the  subposna  till  after  the  bill  was  filed.  They  cannot,  there- 
fore, be  regarded  as  decisions  to  the  effect  that  the  Us  pendens^ 
in  a  case  where  the  law  authorized  the  subpcena  to  issue  and 
be  served  before  the  bill  was  filed,  would  not  begin  until  the 
filing  of  the  bill.  Formerly  the  practice  was  in  England  for 
the  subpcena  to  issue  before  the  bill  was  filed,  and  the  English 
courts  held  that  there  was  no  Us  pendens  until  the  service  of 
the  subpcena  and  bill  filed,  but  when  the  bill  was  filed,  the  lis 
pendens  existed  from  the  service  of  the  subpcena,  although  the 
bill  was  not  filed  until  long  after;  so  that  a  purchaser  after 
service  of  the  subpcena,  and  before  the  bill  was  filed,  would, 
after  the  filing  of  tiie  bUl,  be  deemed  to  be  a  Ute  pendente  pur* 
chaser:  PigM  v.  Nower,  3  Swanst  534;  S.  C,  1  Venu  818;  see 
also  Newman  v.  Ohapmomj  2  Band.  102  [14  Am.  Dea  766]. 
The  rule  of  lis  pendens^  as  adopted  by  the  common-law  courts. 
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was  not  T)a8ed  bo  much  on  the  idea  of  notice  to  the  purchaser, 
actual  or  constructive,  as  upon  the  necessity  of  snch  a  rule  to 
give  effect  to  their  judgments.  For  at  common  law  the  writ 
was  pending  from  the  first  moment  of  the  daj  on  which  it  tore 
teste  and  was  issued.  The  code,  as  to  the  forms  of  leading, 
has  abolished  the  distinction  between  law  and  equity,  and  per* 
mitted,  in  what  before  the  code  were  equity  cases,  the  sum- 
mons to  be  issued  and  served  before  the  complaint  is  filed. 

Shall  we  now  adopt  the  rule,  as  to  {t«  pendens,  as  held  in 
suits  at  law,  or  as  relaxed  by  the  chancery  courts  in  England 
on  its  first  adoption  in  those  courts?  or  shall  it  be  ftrrther 
idaxed,  and  declared-not  to  exist  until  the  complaint  is  filed 
after  service  of  the  summons? 

This  point  has  not  been  argued  by  counsel,  anS'tne'tn^'** 
Ufints  of  learned  counsel  are  of  grealastiftaooc^  0"-  the  court. 

A  rehearing  is  therafioKe  ofrdsgrtfd  ut  tbi#'HSSfle,  the  aqjome&t 
to  be  confined  to  this  pdnt' 

The  cause  was  further  argued  at  the  February  term,  1868, 
and  finally  disposed  of  at  the  June  term  of  that  year. 

By  Court,  Pains,  J.  The  single  question  reserved  for  re- 
argument  was,  whether  the  purchasers  of  the  notes,  who  pur- 
chased in  good  &ith  and  without  any  actual  notice,  weire  to  be 
charged  with  constructive  notice  by  reason  of  the  serviee  of  the 
summons  and  injunction  on  the  original  defendants,  no  papers 
having  at  the  time  of  the  purchase  been  filed  in  the  oQ^oe  of 
the  clerk.  In  principle  it  would  seem  clear  that  they  ougfai 
not  to  be  so  charged.  The  doctrine  of  constructive  notice 
cannot  justly  be  applied  to  the  business  transactions  of  men, 
unless  there  is  a  record  somewhere,  accessible  to  the  party  to 
be  affected,  and  by  ezaminii^  which  he  may  have  actual  no- 
tice. Where  this  is  the  case,  there  is  no  injustice  in  applying 
the  rule  of  Us  pendens;  for  the  purchaser,  by  due  diligence, 
might  inform  himself  that  the  property  was  in  litigation.  But 
where  this  is  not  the  case,  the  application  of  that  rule  would 
expose  him  to  damage  which  no  diligence  could  guard  against 

Under  the  old  system  of  practice  the  question  could  not 
arise,  as  the  bill  was  required  to  be  filed  before  an  injunction 
was  issued.  But  this  has  been  changed  by  the  code,  so  that 
injunctions  may  be  granted  and  served,  and  the  papers  all  re* 
main  in  the  possession  of  the  parties  to  the  suit  or  their  attor- 
neys. No  case  has  been  cited  under  the  code  where  the  rule 
of  lie  pendens  has  been  applied  before  the  papers  were  filed. 
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And  justice  and  sonnd  policy  require  that  it  ought  not  to  be 
so  applied.  This  conclusion  is  supported  by  the  statutory  rale 
concerning  the  lis  pendens  as  affecting  real  estate. 

We  are  not  inclined  to  adopt  the  doctrine  of  relation  that 
has  sometimes  been  applied,  so  as  to  hold  that  when  the  papers 
are  filed  the  lie  pendens  relates  back  to  the  service.  This  is 
only  an  indirect  method  of  charging  a  party  with  notice  of 
that  which  he  had  no  means  of  obtaining  knowledge  oL 

The  true  and  just  rule  is  to  require  the  papers  to  be  filed, 
so  as  to  show  upon  the  records  that  a  suit  has  been  com- 
menced, in  which  the  property  is  drawn  into  litigation,  before 
any  purchaser  is  chargeable  with  notice  of  it  And  this  is  no 
ha^rdship  upon  the  plaintiffs. 

*'ni^  ^dgment  is  affirmed^  with  costs. 

» 
Whxrb  Coloofttou]}  Piint  is  RaonvxD  m  FATrnDiT  iin>  Kztoiouibb- 

KBin  ov  pRS-iziSTiNd  ^Jrar,  tho  holder  is  entitled  to  prateetion:  See  Mfc- 

Knight  r.  Kniaefy,  87  Am.  Deo.  864».noie.d66;  AO|o.to  AUakre  ▼.  ffartakome, 

47  Id.  182;  note  to  ^oifey  y.  i^mttA,  84'ld.  409.   .' 

Bona  Fms  Holdkb  ov  Non,  Who  is  dt  GsinmAL:  See  notes  to  Magee 

▼.  Badger,  90  Am.  Dec.  695;  BaiUy  t.  Smith,  84  Id.  40R;  Allaire  v,  ffarie- 

home,  47  Id.  182;  RusaeU  r.  Hadduck,  44  Id.  698. 

Lis  Pendens,  Doctrine  ov,  does  not  Afplt  to  Nbqotiablb  Paper  ne- 
gotiated before  maturity:  See  WiMUm  v.  Weetfddt,  68  Am.  Dec.  281;  Mime 
▼.  Wett,  95  Id.  379,  note  384;  Diamond  v.  Lawrence  Co.,  78  Id.  429,  note  436. 

Lis  Pendens  Begins  when:  See  IMamond  v.  Lawrence  Co,,  78  Am.  Dec. 
429,  431;  MiOer  v.  Kerehaw,  23  Id.  183,  note  186;  Jackeon  v.  Dickeneon,  8  Id. 
236.  These  cases  show  that  a  Ua  pendene  does  not  begin  until  the  bill  has 
been  filed  and  a  sabpcsna  served.  As  to  fis  pendene  of  amended  oon^lain^ 
and  of  defeetiTe  complaint^  see  note  to  Pmrmm  v.  Keedp^  4SId.  164 
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Implied  Wabbantt  ov  Abtigles  MANtrvAoruRXD  under  Bzeodtort 
Oonteaot.  —  In  case  of  an  ezecntory  contract  for  the  mannfaotnre  of 
articles  to  be  delivered  at  a  future  day,  there  is  always  an  implied 
warranty  that  the  articles  delivered  shall  answer  the  purpose  for  which 
they  were  designed. 

Vendee  has  Right  to  Return  Defeotive  Ck>RN  Cultivaxor,  Manuvao- 

TURED    under    ExBCUTORT  Ck>NTRACTy  AND  TO  RbOOVER    MOMBT  PaID 

ON  It,  with  interest,  where  he  has  received  the  ooltivator  nnder  such 
contract,  kept  it  long  enough  to  give  it  a  fair  examination  and  trial,  and 
found  it  to  bo  vitally  defective. 

Action  on  an  executory  contract  for  the  mannfaotoie  and 
aale  of  corn  cultivators,  on  the  ground  that  those  made  were 
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not  snch  as  the  contract  called  for.  On  May  8, 1866,  defend- 
ants agreed  with  plaintiffs  to  manufacture  and  construct  for 
the  latter,  in  a  good  and  workmanlike  manner,  ten  corn  culti- 
▼ators  of  the  pattern  and  model  of  Howe's  cultivator,  to  be 
delivered  by  June  6,  1866,  and  for  which  defendants  were  to 
pay  four  hundred  dollars.  The  machines  made  by  defendants, 
in  pursuance  of  this  agreement,  were  not  made  in  a  good  and 
workmanlike  manner,  but  their  axle-trees  were  made  of  tim- 
ber unfit  for  use,  and  upon  the  trial  of  the  machines,  broke 
without  any  fault  of  plaintiffs.  Said  machines,  in  conse- 
quence of  the  worthless  timber  used,  were  unfit  for  the  pur- 
pose of  cultivators,  and  useless.  On  June  15,  1866,  before  the 
final  trial  and  examination  of  the  machines,  plaintiffs,  at  de- 
fendants' request,  paid  defendants  on  said  contract  $898.34. 
At  the  time  of  such  payment,  plaintiffs  were  ignorant  of  the 
vital  defects  in  said  'machines,  and  paid  the  money,  believing 
that  the  contract  would  be  substantially  fulfilled  by  defend- 
ants. The  machines  were  on  the  premises  and  under  the 
control  of  defendants  after  said  payment,  the  same  as  be- 
fore. Two  or  three  days  after  such  payment,  plaintiffs  took 
some  of  the  machines  for  trial  and  examination,  and  dis- 
covered the  vital  defects  therein,  and  within  a  reasonable  time 
thereafter,  and  on  the  same  day  of  such  discovery,  returned  to 
defendants'  premises  the  machines  so  taken,  rescinded  the 
contract,  and  demanded  a  return  of  the  money  so  paid,  which 
defendants  refused.  The  court  held  that  plaintiffs  were  en- 
titled to  a  reasonable  time  for  the  trial  and  examination  of 
the  machines,  to  return  them  within  a  reasonable  time  if 
found  substantially  defective,  to  receive  back  the  money  paid, 
and  to  recover  the  same  in  this  action.  Defendants  excepted 
to  the  findings  of  fact  and  conclusions  of  law,  and  appealed 
from  a  judgment  rendered  for  the  plaintiffs. 

Charles  O,  TFittianw,  for  the  appellants. 
Dunwiddie  and  Medherry^  for  the  respondents. 

By  Court,  Dixon,  C.  J.  In  this  case  we  hold  that  the  plain- 
tiffs had  a  right  to  rescind  the  contract,  and  recover  back  the 
money  paid.  This  right  was  not  lost  by  taking  the  cultiva- 
tors for  trial.  The  plaintiffs  could  receive  and  test  them,  and 
if  found  defective,  return  them,  and  bring  their  action.  This 
was  the  view  of  the  court  in  Fish  v.  Tank,  12  Wis.  303  [78 
Am.  Dec.  737],  which  is  fully  sustained  by  the  authorities 
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there  referred  to,  and  by  the  late  case  of  Reed  v.  RandaU,  29* 
N.  Y.  858,  though  the  court  there  seem  to  hold  that  the  rem- 
edy by  a  return  of  the  property  to  the  vendor  after  the  vendee 
has  had  an  opportunity  of  examining  it,  and  a  rescission  of 
the  contract,  is  the  only  one  which  the  vendee  has  to  recover 
damages,  on  the  ground  that  the  article  famished  does  not 
correspond  with  the  contract.  It  is  to  be  observed,  however, 
that  tiiat  was  not  a  case  of  executory  contract  for  the  manu- 
facture of  articles  to  be  deliver^  at  a  fbture  day,  as  to  which 
there  is  always  an  implied  warranty  that  the  articles  delivered 
shall  answer  the  purpose  for  which  they  were  designed.  We 
have  no  disposition  to  elaborate  a  proposition  which  we  con- 
eider  to  be  so  well  settled  as  that  here  involved;  and  believing 
that  the  circuit  judge  was  correct  both  in  his  findings  of  fact 
and  conclusions  of  law,  we  must  affirm  the  judgment. 
Judgment  affirmed. 

MAKUTAOTUBnt'S  ImIUXD  WaBBAHTT  OV  SOUVDHBfl^  AHV  LlABnJTT  BOB 

DxraoTS  in  goods  mannfBotnred  and  aold  under  an  exeontony  oonteact  for  a 
particiUar  purpose:  See  coUeoted  cases  in  note  to  Peaae  v.  Sabin,  91  Am.  Dee. 
966;  /)JcUfMOfi  ▼.  Oaif,  83  Id.  666;  Hoe  y,  Sanborn,  78  Id.  163^  note  176; 
Rodgen  ▼.  Nikt,  78  Id.  290,  note  296.  As  to  vendee's  duty  to  retom  de- 
fective machine  or  other  article  within  a  reasonable  time  after  discovery  of 
its  defects,  where  he  wishes  to  rescind,  see  Osbom  v.  Stamkif,  86  Id.  347; 
note  to  Jloe  v.  Sanbom,  78  Id.  176;  Beed  v.  MamdaU,  86  Id.  806. 

Thb  fbihcipal  oasb  wa8  oitsd  in  each  of  the  foUowing  anthorities,  and 
to  the  point  stated:  A  party  may  rescind  a  contract  by  reason  of  the  non* 
performance  of  its  stipnlations  by  the  other  party,  as  in  the  sale  of  personal 
property,  where  the  property  proves  to  be  difforent  from  that  contnoied  for: 
School  Distrki  v.  Hdfne,  46  Wis.  616,  also  giving  other  illnstratioas.  For  a 
breach  of  warranty  without  actual  fraud  on  the  part  of  the  vendor,  the  pur- 
chaser  is  entitled  to  rescind  the  contract,  and  for  that  purpose  may  return 
the  goods,  or  what  is  the  same  thing,  offer  to  return  them  within  a  reason- 
able time:  BooMy  v.  Sodka,  27  Id.  636,  where  nnmeroos  eases  am  coUectad 
on  this  point;  MerriU  v.  Nightingak,  9B  Id.  260,  applying  this  principle  to 
machinery,  which,  after  a  fair  trial,  fails  to  answer  the  purposes  for  which  it 
was  ordered.  It  is  generally  a  question  of  fact  for  the  jury  whether  an  offer 
to  return  goods  sold,  and  rescind  the  contract,  is  made  within  a  reasonablo 
time:  GhurcMR  v.  Priotf  44  Id.  644.  If  chattels  sold  under  a  warranty,  ex- 
press or  implied,  are  defective  or  unfit  for  the  use  intended,  and  the  defecta 
were  not  open  and  palpable,  and  were  unknown  to  the  purchaser  whan  ho 
received  the  goods,  he  may,  without  returning  or  offering  to  return  tho 
goods,  and  without  notifying  the  vendor  of  the  defects,  maintain  an  action 
for  damages,  or  if  sued  for  the  price,  may  recoup  such  damages.  i3ut  thia 
dass  of  oases  must  be  distinguished  from  those  in  which  the  defect  in  the 
article  sold  is  patent.  In  the  latter,  the  vendee  caaaol  recoup  damagws 
for  defects  in  an  action  for  the  contract  price:  Locht  v.  WWiamtim,  40  Id» 
181;  B^ah  Bath  WktOo.  v.  PkOUp*,  67  Id.  132. 
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BaYMOND   V.   HOLBOBN. 

IS  Wuoomni,  17.] 

OmmoTum  this  Lavb  wib  hot  8ou>  nr  Sspabatb  Fabctlb  at  Ezioo- 

TUm     SiJA    OAHVOT    BS    TaXKI    AVISR    TDSS    lOR    BXDIICFnOH    BAl 

BzFiBBD,  eithar  by  tbe  jndgment  debtor  hixDaelf,  by  one  holding  a 
mortgage  on  the  hmd,  or  by  a  pnrcfauer  onder  the  f oreeloBore  of  each 
norlgage. 

POBCBASBR  AT    FOUBOUMVBS    SaU  TaKXB  WITH  CONaXKOOIITS  NOTIGI  OV 

AvT  Fuoa  Salb  ox  SzaouraoH. 
Wbbbx  Pbiob  MoBraAOXB  m  Madb  Party  on  FoBBOLOsirBB  ov  SBcx>irp 
MoBTGAGX,  ABi>  HIS  MoBTQAOB  IB  FiBST  Paid,  pomiAnt  to  the  decree, 
from  the  prooeede  of  the  ale,  the  pordhuer^B  rights  are  eobjeot  to  the 
htKk  of  a  judgment  intormedlate  beiweeu  the  two  mortgages. 

POBCBAflEB  AT  EZBOUTXOir  SaLB  BAB  BlOBT  TO  RbDBBM  BT  PaTZHO  PBIDB 

MoBTOAGB,  or  his  equitable  proportion  thereof,  where  the  lands  sold  ob 
exeeation  am  a  part  only  of  thoee  eo^ered  by  the  mortgage  sale. 

Action  by  H.  Raymond  against  F.  Holborn,  for  a  partition 
of  lots  5  and  6,  block  1,  in  tbe  city  of  Racine,  of  whicb  he 
claimed  to  be  the  owner  of  an  nndivided  one  third.     Defend- 
ant claimed  a  paramount  right  to  the  whole.    On  December 
26,  185S,  B.  Raymond,  S.  Raymond,  and  one  Dutton  were  the 
owners  of  said  lots,  and  mortgaged  them  to  odc  Moss  for  three 
thousand  dollars,  payable  within  one  year,  with  interest.    On 
Angnst  21,  1857,  they  mortgaged  the  same  lots  to  Lucy  J. 
Holborn  for  three  thousand  dollars,  payable  in  two  years, 
with  interest.    On  May  31,  1862,  an  action  was  commenced 
to  foreclose  the  Holborn  mortgage,  in  which  Moss  was  made 
•defendant;  and  he  answered,  setting  up  his  mortgage  as  a 
prior  lien,  and  stating  the  amount  due  thereon.    On  Septem- 
ber 29th,  the  Holborn  mortgage  was  assigned  to  the  plaintiff, 
H.  Baymtond.    Shortly  afterwards,  judgment  was  rendered  in 
said  foreclosure  action,  in  favor  of  Lucy  J.  Holborn  and  of 
Moss,  for  the  amounts  due  on  thdr  respective  mortgages. 
The  premises  were  ordered  to  be  sold,  and  the  proceeds  of  the 
sale,  after  paying  costs  of  suit,  etc.,  to  be  applied,  first,  to  pay 
tbe  amount  found  due  on  the  Moss  mortgage,  and  the  balance 
to  pay  the  Holborn  mortgage.    The  premises  were  sold  Janu- 
ary ^,  1868,  to  defendant,  F.  Holborn,  and  the  proceeds  dis- 
posed of  pursuant  to  the  judgment.    The  sale  was  confirmed, 
and  the  sheriff's  deed  executed  to  defendant,  who  subse- 
quently had  possession  of  the  lots.    On  June  20,  1857,  a  judg- 
ment in  favor  of  one  Dewey  and  one  Rhodes,  against  one 
Skinner  and  tbe  above-named  E.  Raymond,  for  $222,  was  re- 
•overed  in  the  drcuit  court  for  Racine  County.    On  Novem- 
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ber  16, 1860,  execution  issued  against  the  property  of  Skinner 
and  B.  Raymond,  under  which  the  undivided  one  third  of 
said  lots  6  and  6,  and  also  a  number  of  other  lots  in  the  city 
of  Racine,  were  levied  upon,  and  on  January  6,  1861,  were 
sold  in  one  parcel  by  direction  of  the  attorney  of  Dewey  and 
Rhodes,  although  they  were  capable  of  being  sold  in  separate 
parcels;  and  they  were  sold  to  Dewey  and  Rhodes  for  $253, 
though  their  total  value  was  $4,650.     A  certificate  of  sale  was 
executed  and  filed  in  the  usual  form,  stating  that  said  sale 
would  become  absolute  at  the  expiration  of   twenty-seven 
months  from  the  date  thereof,  unless  the  premises  should  be 
sooner  redeemed,  etc.    On  June  8,  1865,  said  certificate  of 
sale,  and  all  the  title  and  interest  of  Dewey  and  Rhodes 
under  it,  were  assigned  to  the  plaintiff,  H.  Raymond,  and  the 
sheriff's  deed  in  pursuance  thereof  was  executed  to  him.    De- 
fendant had  no  actual  knowledge  of  said  judgment,  nor  of  any 
of  the  subsequent  proceedings  thereon  until  about  the  com- 
mencement of  this  action.    The  court  held  that  the  sale  on 
the  execution  was  irregular,  and  should  be  set  aside,  and  the 
sheriff's  deed  annulled  as  to  the  premises  here  in  dispute; 
that  the  Moss  mortgage  was  a  lien  upon  the  premises  para- 
mount to  that  of  the  Dewey  and  Rhodes  judgment,  and  that 
defendant  was  entitled  to  judgment  for  his  costs.     Plaintiff 
excepted  to  the  conclusions  of  law,  and  appealed  from  the 
judgment. 

Paine  and  MiUeif  for  the  appellant. 

FfdUr  and  DyeVj  for  the  respondent 

By  Court,  Cole,  J.  One  of  the  principal  questions  dis- 
cussed in  this  case,  namely,  whether  the  defendant  was  in  a 
position  to  take  advantage  of  the  irregularity  in  the  execution 
sale,  has  in  effect  already  been  decided  in  the  negative  in 
Baymond  v.  Faulty  21  Wis.  531.  The  counsel  for  the  defend- 
ant struggled  somewhat  with  the  doctrine  of  that  case,  and 
further  attempted  to  show  that  there  were  some  facts  involved 
in  the  present  one  which  really  rendered  that  decision  inappli- 
cable. But  we  are  unable  to  distinguish  the  cases  in  principle. 
It  must  be  admitted  that  the  statutory  right  of  redemption 
from  the  execution  sale  was  gone  at  the  time  of  the  forclosure 
sale  under  the  Holborn  mortgage.  The  mortgagee  in  that 
mortgage  had  made  no  effort  to  redeem  from  the  judgment 
while  the  right  to  redeem  existed.  She,  as  well  as  the  judg- 
ment debtors,  must  therefore  be  presumed  to  have  acquiesced 
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in  the  sale,  even  if  she  ooold  have  in  any  way  taken  ad« 
vantage  of  the  inegnlarity  in  not  selling  the  real  estate  levied 
OQ  in  tracts  and  parcels  separately, — an  objection  it  is  doubt- 
ful about  her  being  able  to  make  to  the  sale.    The  purchaser 
at  the  foreclosure  sale  must  be  deemed  in  law  to  have  had 
notice  that  the  title  of  the  purchaser  at  the  execution  sale  had 
become  absolute.    It  is  said  that  he  had  no  actual  knowledge 
of  the  existence  of  the  Rhodes  and  Dewey  judgment,  or  of 
the  sale  tinder  it.    But  he  must  be  held  to  have  had  con- 
structiye  notice,  at  least    The  judgment  and  certificate  of  sale 
were  matters  of  record,  and  had  he  taken  the  trouble  to  ex- 
amine in  respect  to  the  title,  he  would  have  learned  all  about 
them.     This  he  did  not  do.     Now,  upon  what  principle  can 
the  purchaser  at  the  foreclosure  sale  ask  a  court  of  equity  to 
set  aside  the  sale  on  execution?    We  have  already  seen  that 
the  judgment  debtors  could  not,  after  the  period  of  redemption 
had  expired,  set  aside  the  sale  because  the  land  was  not  sold 
in  separate  parcels.    Nor  had  the  mortgagee  of  the  Holbom 
mortgage  any  such  right.    What  superior  right  or  equity  can 
the  purchaser  at  the  foreclosure  sale  have  to  disturb  that  sale? 
It  is  said  that  he  has  become  interested  in  the  proi)erty.   True; 
but  can  he  claim  any  greater  rights  therein  than  the  original 
mortgagors  and  mortgagee  of  the  Holbom  mortgage,  so  feur  as 
the  irregularities  in  the  execution  sale  are  concerned?    We 
think  not.    And  if  neither  of  those  parties  had  the  right  to 
redeem  from  the  judgment,  nor  to  set  the  sale  aside,  it  is 
difficult  to  understand  upon  what  ground  the  defendant  can  do 
what  they  could  not. 

The  title  of  the  purchaser  at  the  execution  sale,  then,  hav- 
ing become  perfect,  what  is  the  true  relation  of  the  parties? 
We  are  disposed  to  hold  that  such  purchaser  took  his  title,  and 
still  holds  it,  subject  to  the  prior  mortgage  interest  Of  course 
the  Moss  mortgage  was  paramount  and  superior  to  the  Rhodes 
and  Dewey  judgment  This  is  not  denied.  But  it  is  claimed 
by  the  counsel  for  the  plaintiff,  that,  on  the  foreclosure  of  the 
Holbom  mortgage,  the  Moss  mortgage  was  simply  paid  and 
discharged.  Was  this  so?  In  the  foreclosure  suit  brought 
by  Lucy  J.  Holbron,  Moss,  the  prior  mortgagee,  was  made  a 
party  defendant.  He  came  in  and  answered,  setting  up  his 
rights.  Judgment  was  rendered  that  the  property  covered 
by  the  mortgage  be  sold,  and  that  the  Moss  mortgage  be  first 
paid  out  of  the  proceeds  of  the  sale.  This  was  done,  and  the 
proceeds  so  applied. 
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The  M0B8  mortgage  was  paid  by  the  sale  of  the  property^ 
and  the  purchaser  at  the  forecloBare  sale  took  title  as  well  bj 
Tirtae  of  the  fbreoloeare  of  the  first  as  at  the  second  mortgage. 
Or  if  it  is  not  technically  correct  to  say  that  the  Moss  mortgage 
was  foreclosed,  at  aU  events  the  interest  in  that  mortgage  was 
transferred  to  the  purchaser  by  that  proceedings  and  a  court 
of  equity  will  keep  it  aliyei  if  necessary  to  protect  his  rights. 
What  equity  is  there  in  saying  that  the  plaintiff  takes  his  par- 
cel of  the  mortgaged  premises  discharged  of  that  li^i?    And 
why  should  not  the  purchaser  at  the  foreclosure  have  the  bene- 
fit of  a  sale  which  was  made  to  satisfy  one  mortgage  as  well 
as  the  other?    It  is  true,  the  prior  mortgagee  was  not  an  in- 
dispensable (though  a  proper)  party  to  a  suit  to  foreclose  the 
second  mortgage.    But  being  made  a  party,  and  coming  in 
and  demanding  payment  of  his  debt,  the  sale  of  the  land  is 
made  to  satisfy  both  liens.    The  plaintiff's  rights,  however, 
were  not  cut  off  by  the  sale,  because  he  was  not  a  party  to 
the  suit.    And  as  his  judgment  lien  was  subsequent  to  the 
Moss  mortgage,  he  ought  not  to  claim  any  better  position  since 
the  foreclosure  sale.    He  can  redeem  by  paying  his  equitable 
proportion  of  the  prior  encumbrance.    But  whether  he  can  do 
that  in  this  suit,  or  whether  this  action  for  partition  should  be 
stayed  until  a  separate  suit  is  brought  for  that  purpose,  is  a 
question  of  practice  that  we  are  not  clear  enough  upon  to  ex- 
press an  opinion.    At  all  events,  the  plaintiff  was  not  entitled 
to  the  relief  demanded  in  the  complaint,  because  the  defend- 
ant's rights,  to  the  extent  of  the  Moss  mortgage,  were  para- 
mount.   But  the  circuit  court  set  aside  the  sale  made  upon 
the  execution  issued  on  the  Rhodes  and  Dewey  judgment,  and 
adjudged  the  sheriff's  deed  to  be  ineffectual  to  vest  the  tiUe 
in  the  plaintiff.    It  follows  from  the  views  already  expressed 
that  this  was  error. 

The  judgment  of  the  circuit  ooort  is  reversedi  and  the  cause 
remanded  for  further  proceedings. 

SiALs  or  Lands  on  Exioution  xn  MassIi  and  not  m  Sipaxatb  Pab- 
omi,  EmcT  ov:  See  note  to  Bunker  ▼.  Rand,  88  Am.  Deo.  688;  8mUh  v. 
BandaU,  65  Id.  475,  note  480;  BeOor  v.  ffat%  41  Id.  650^  note  661;  note  to 
Fid  y.  Braider,  95  Id.  703.  Foredosare  nle  is  not  invalid  beeanse  promiaef 
were  not  sold  in  paroela,  acoording  to  nibdivisioiiB  made  after  the  exeoirtimi 
of  the  mortgage:  Street  v.  Beal,  85  Id.  504. 

LivT  ov  ExxouTZON  ON  Pbopxbtt  dobb  not  ArrsoT  Pbior  AoQuno 
&10ET8  ov  MoBTOAOSB:  See  NaU  v.  Oramffert  TI  Am.  Deo.  462. 

BzoBT  or  Junior  Mobtqaou  and  Othxbs  to  Rbdeik:  Antm  ▼•  AmiKh 
§9  Am.  Dea  514;  WkUmt^v.  HiggiM,  70 Id.  748. 
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Pbopks  PABxni  TO  Suit  to  Fobbglosb  Mostoaob,  jlkd  Ewwect  ov  Db- 
CBXB  ON  Tbobb  kot  Mads  Fabths:  See  note  to  WhUne^Y.  Sigginif  70  Am. 
Dee.  754;  j^on  Frctneiaeo  v.  ZoioAm,  79  Id.  187.  The  first  mortgagee  is  not 
•  necesasry  party  defendant  to  foredosnre  of  seoond  mortgage:  Btrobe  ▼. 
Jhwmer,  80  Id.  700;  extended  note  thereto  714-717,  showing  the  elfect  of 
fdreelosore  as  to  first  mortgagee  i^ere  the  mortgage  foreclosed  is  sabssqaeat 
to  his. 

Thb  fxihgifal  gau  was  oiked  in  WtUmn  ▼.  WUeoop,  39  Wis.  660»  to  the 
point  that  <me  who^  having  no  interest  to  protect,  volantaiily  loans  money 
to  a  mortgagor  for  the  poxpoee  of  satisfying  and  oanoeling  the  mortgage,  and 
taking  a  new  mortgage  for  his  own  secniity,  cannot  have  the  former  mort- 
gage reviFed  and  ****»— ^^  subrogated  to  the  rights  of  the  nuntgagee  therein; 
said  in  N^tom  t.  Bronmenberg,  81  Ind.  202,  to  the  point  that  an  execution 
sale  of  land,  in  disregard  of  the  law,  which  requires  it  to  be  offered  in  par- 
eels,  is  not  void,  but  only  voidable  at  the  xnstanoe  of  the  party  aggrieved. 
The  remedy  is  to  apply  within  a  reasonable  time,  and  have  the  sale  set  aside 
en  timt  groond.  Undonbtedly,  a  reasonable  time  mnst  be  some  time  within 
the  period  fixed  by  law  for  a  redemption.  If  that  period  be  allowed  te 
eocpirep  and  a  deed  be  exeonted,  the  applioation  cannot  afterwards  be  mads^ 
unless  uider  sped&l  oiroamstanoes  of  frand  or  mistake,  showing  some  reason- 
able exenae  for  the  delay.  By  making  no  effort  to  redeem  while  the  right  te 
esialii^  Hie  parly  mast  be  preaomed  to  have  aoqnissosd  ia  snch  sale. 
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BsniT  «.  Gbahbali^  19  WnooManr,  681,  ExpLAimA. 

AVT    JlTDGMMlIT    DbBTOR    IIAT    ClADC    ArTIOLBS    ExDCR   WBOU   SaIS  OV 

BxaounoH,  nnder  subdivision  7,  section  31,  chapter  134,  of  the  Revised 
Statutes  of  Wisconsin  of  1858,  such  as  animala,  food,  farming  utensils^ 
eto.  The  exemption  is  not  limited  to  farmers  only. 
Oaa  OAHHOT  DouBLB  HIS  ExxMirnoN  noM  Salb  on  Bxxoutioh,  under 
■abdivision  9,  section  31,  chapter  134|  of  the  Revised  Statutes  of  Wiscon- 
sin of  1858,  which  exempts  "  the  tools  and  implements,  or  stock  in  trade, 
of  any  mechanic^  miner,  or  other  person,  used  and  kept  for  the  pur- 
pose of  carrying  on  his  trade  or  business,"  by  carrying  on  the  business 
both  of  a  mechanic  and  a  miner  at  the  same  time. 

Replevin  for  a  horse  valued  at  $175,  and  a  sleigh  valued 
at  $76,  which  the  defendant,  as  sheriff,  seised  under  an  exe* 
cntion  against  the  plaintiff's  property.  The  plaintiff  was  a 
practicing  physician,  and  had  no  other  horse  or  sleigh  than 
those  in  question,  and  used  these  in  his  business.  Defendant 
offered  to  show,  on  cross-examination  of  the  plaintiff,  that  the 
latter  had  professional  implements  and  a  library  worth  over 
two  hundred  dollars,  the  statutory  limit;  but  the  offer  was 
refused.  The  jury  were  iiuitmcted  that  the  property  was  ex* 
empt  Verdict  and  Judgment  for  the  plaintiff,  and  defendant 
appealed. 
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then  commenced  an  action  against  Adam  to  recover  damages 
for  such  unlwful  taking,  etc.,  and  obtained  a  judgment  against 
him  for  $574  damages,  etc.,  which  judgment  remained  un» 
reversed  and  unsatisfied.  Cotzhausen  and  Smith,  at  the  time 
of  said  pretended  sale  and  assignment  to  them,  were  fully  in- 
formed of  all  the  facts  in  respect  to  the  ownership  of  said 
property,  and  the  rights  of  the  children  of  said  Anna,  and  that 
Wilh'am  had  no  lawful  claim  thereto  as  against  said  children. 
On  the  contrary,  it  was  alleged  that,  in  making  said  purchase, 
they  connived  and  colluded  with  said  William  wrongfully  to 
get  possession  of  said  property  or  its  proceeds,  and  to  deprive 
said  children  thereof;  that  they  had  no  just  or  equitable  right 
as  against  said  children,  or  against  the  plaintiff  as  special  ad* 
ministrator,  to  enforce  the  collection  of  said  judgment  against 
Adam  Reith,  or  to  receive  the  money  due  thereon,  but  that  the 
same  ought  to  be  paid  to  the  plaintiff  as  special  administra* 
tor.  Cotzhausen  and  Smith,  however,  had  had  an  execution 
issued  and  placed  in  the  hands  of  the  sheriff,  Alden,  who  levied 
upon  sufficient  property  of  Adam  Reith  to  satisfy  the  judg- 
ment, and  advertised  the  same  for  sale  on  January  10,  1867. 
The  complaint  also  alleged  that  if  said  judgment  should  be 
collected,  and  the  money  paid  to  Cotzhausen  and  Smith,  plain- 
tiff would  be  unable  to  recover  from  them,  or  either  of  them, 
the  amount  of  the  judgment,  or  the  proceeds  of  the  property  of 
said  estate,  which,  by  means  of  said  fraudulent  assignment 
and  said  judgment,  they  would  have  wrongfully  recovered  and 
collected  from  said  Adam.  On  December  18,  1866,  plaintiff 
was  appointed  special  administrator  to  collect  and  take  charge 
of  said  Anna's  estate.  He  brought  this  action,  and  prayed  for 
judgment  that  the  property  taken  by  Adam  Reith,  and  the 
proceeds  thereof,  were  the  property  of  said  Anna,  and  belonged 
to  her  estate,  and  to  plaintiff  as  administrator;  that  said  Alden, 
Cotzhausen,  and  Smith,  etc.,  be  restrained  from  collecting  or 
enforcing  said  judgment  against  Adam  Reith;  and  that  said 
Adam  deliver  said  property,  or  pay  over  the  proceeds  and  true 
value  thereof,  to  plaintiff,  for  the  use  of  said  estate;  and  for 
general  relief.  Afterwards,  apparently  in  March  or  April, 
1867,  the  plaintiff  discontinued  his  suit  as  against  A.  Reith, 
Smith,  and  Alden,  and  filed  a  supplemental  complaint  against 
Cotzhausen  and  Birkhauser,  which  alleged  that  after  the  com- 
mencement  of  this  action,  and  on  or  about  February  16,  1867, 
Alden,  as  sheriff,  proceeded  under  said  execution  to  enforoe 
and  collect  said  judgment  against  Adam  Reith;  that  the  lat- 
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ter  paid  Alden  the  full  amount  of  the  judgmenti  etc.,  and  that 
the  money  was  thereafter  paid  to  Cotdiauaen,  who  claimed  to 
be  the  sole  owner  of  said  judgment  at  that  time,  and  that  the 
money  so  paid  him  was  his  sole  and  lawful  property,  and  that 
he  had  a  lawful  right  to  hold  the  same.  But  the  complaint 
alleged  that  said  money,  in  fact,  in  equity  and  good  conscience, 
was  the  property  of  the  plaintiff  as  special  administrator,  etc., 
And  rightfully  belonged  to  said  estate,  whereupon  judgment 
was  demanded  that  said  money  belong  to  said  estate,  and  that 
Cotzhausen  account  for  and  pay  the  same  into  the  court  or  to 
plaintiff  for  the  use  of  said  estate,  with  interest,  etc.,  and  for 
general  relief.  A  demurrer  to  tiie  complaint,  as  not  stating 
a  cause  of  action,  was  overruled,  and  defendant  Cotshausen  ap- 
pealed. 

Mann  and  Ootzhaiuen^  for  the  appellant. 
Levi  HtMeUf  for  the  respondent 

By  Court,  Dixon,  C.  J.  This  acticm  is  without  precedentp 
and  cannot  be  maintained.  If,  as  the  complaint  alleges  and 
the  plaintiff  ccmtends,  Adam  Reith  committed  a  trespass  in 
taking  and  carrying  away  the  property  which  belonged  to  the 
estate  of  Mrs.  Birkhauser,  deceased,  of  which  estate  the  plain- 
tiff is  special  administrator,  then  the  plaintiff  has  his  remedy 
by  action  against  Adam  Reith  to  recover  the  damages,  and  the 
suit  by  Cotzhausen  and  Smith  against  Adam  Reith  to  recover 
damages  for  the  taking  and  conversion  of  the  same  property, 
they  claiming  it  to  have  been  theirs,  and  the  recovery  by  them, 
are  transactions  in  which  the  plaintiff  is  in  no  way  concerned. 
In  an  action  by  the  plaintiff  against  Adam  Reith,  he  cannot 
set  up  that  suit  in  defense,  or  mitigate  the  damages  by  reason 
of  the  recovery  there  had  against  him.  The  theory  of  this  ac- 
tion is,  that  as  Cotzhausen  and  Smith  have  brought  suit  and 
recovered  judgment  against  the  person  who  committed  tres- 
pass by  taking  the  property  of  the  jdaintiff 's  intestate,  there- 
fore the  plaintiff  has  a  right  to  interfere,  and  by  injunction  to 
restrain  and  control  that  litigation.  The  plaintiff  has  no  such 
right.  He  has  no  interest  whatever  in  the  ccmtroversy  as  be- 
tween those  parties,  and,  as  suggested,  his  only  motive  seems 
to  be  to  relieve  Adam  Reith,  if  possible,  from  the  payment  of 
the  Cotzhausen  and  Smith  judgment,  which  he  conceives  to 
have  been  unjust  end  unfounded;  which  motive,  though  it  may 
be  very  commendable  in  itself  is,  unluckily  for  the  purposes 

Am.  Dia  Vol.  XCIX— € 


114  Stbohn  v.  Detroit  etc.  R.  B.  Co.    [WiBoonsin, 

which  the  plaintiff  desires  to  accomplish,  not  sufficient  to  au- 
thorize him  to  maintain  this  action.  Adam  Beith  may  have 
been,  and,  as  would  appear  from  the  statements  of  the  com- 
plaints, undoubtedly  was,  very  unfortunate;  but,  like  many 
others  who,  with  the  best  intentions,  have  become  entangled 
in  the  meshes  of  the  law,  he  must  be  relieved,  if  at  all,  on  his 
own  application  to  the  courts;  and  if  he  cannot  be  so  relievedi 
his  benevolent  neighbors  or  aoquaintanoes  cannot  be 
to  bring  suits  £ar  him. 
Order  reversed. 


Stbohn  v.  Dbtboit  and  Milwaukbb  R  R  Go. 

[28  WuoovnM,  US.J 

RAniWOAT)  OoMPAinr  n  Boukd  bt  m  Fbugbt  Agmiit's  Cohtr^ot  to 
Tbahspobt  Goods  within  a  apeoified  tune,  if  it  be  a  xeaaonaUe  time. 

RAnjkOAD  OoMPANT  IS  HOT  Absolutb  Ihsubbr  of  Goods  which  its  agent 
has  contracted  to  deUyer  within  a  specified  time;  but  their  non-deliTery 
wiU  be  excused  if  they  are  destroyed  within  the  prescribed  time  by  the 
act  of  God  or  of  the  pnblio  enemy. 

OoNTaAcr  TO  Dxlxybr  Goods  wirmK  SraamsD  Tdib  is  kot  Showv 
WHEN. — A  mere  statement  by  a  raiboad  company's  agent  that  the 
ordiDary  time  for  transportation  over  the  proposed  route  is  a  certain 
nnmber  of  days  does  not  constitate  an  agreement  to  caxry  in  that  time; 
nor  13  it  sufficient  to  overcome  the  effect  of  the  bills  of  lading  or  receipts 
as  evidence  of  the  real  contract. 

BufflOAJKNOT  OF  BxOEFTIOlffS  TO  ChABQB   GiTBK  TO  JXTBT  —  NXOBSSTTT   FOB 

SPBomo  OBJXonoNs.  —  An  exception  to  the  general  charge  to  a  jury,  es- 
pecially if  snch  charge  is  lengthy,  must  point  oat  specifically  the  portion 
of  the  charge  objected  to.  Thus  where  each  a  charge  consisted  of  abont 
forty  folios,  defendant  excepted  generally;  and  also  excepted  **  to  the 
rejection  of  the  instmctionB  asked  by  it,  to  all  that  part  of  the  charge 
wherein  the  inatmctions  given  at  its  request  were  in  any  wise  qualified 
or  against  it,  to  all  that  part  wherein  the  court  commented  on  the  evi- 
dence, and  to  all  the  remarks  to  the  jury  not  relating  to  points  raised  or 
to  the  merits  of  the  case ":  held,  that  the  exceptions  were  too  general 
to  raise  any  question  except  as  to  the  correctness  of  the  instructions 
asked  by  defendant  and  refused. 

Action  for  damages  accruing  to  the  plaintiffs  fix>in  defend- 
ants' failure  to  carry  plaintiffs'  goods  fix>m  Milwaukee  to  New 
York,  and  to  deliver  them  at  the  latter  city  within  fifteen 
days,  as  it  was  alleged  defendants  had  contracted  to  do;  also 
for  damages  resulting  fix>m  improper  handling,  etc.  For  a 
prior  decision  of  this  court,  on  a  former  appeal  in  the  same 
cause,  see  Strohn  v.  Detroit  etc.  Ry  Co.^  21  Wis.  554.  On  the 
trial,  testimony  offered  by  defiandants  as  to  the  absence  of 
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aathority  on  the  part  of  their  agent  in  Milwaukee  tor  make 
the  time  contract  alleged  in  the  complaint  was  rejected.  The 
court  subsequently  instructed  the  jury  that  the  agreement  to 
carry  within  a  specified  time  would  be  binding  if  the  time 
named  was  a  reasonable  one.  The  questions  discussed  here 
arose  upon  the  general  charge  of  the  court,  and  upon  its  re- 
ftisal  of  certain  instructions  asked  by  the  defendants.  The 
only  one  of  these  instructions  passed  upon  by  court  is  re- 
cited in  the  opinion.  The  form  of  exceptions  taken  to  the 
general  charge  also  appears  in  the  opinion.  Verdict  and  judg- 
ment for  the  plaintiffs,  and  defendants  appeale  1.  Other  fiicts 
are  stated  in  the  opinion. 

Emmona  and  Van  Dyke,  for  the  appellants. 
F.  W.  Cotzhausen,  for  the  appellees. 

By  Court,  Cole,  J.  The  first  point  made  by  the  counsel  for 
the  appellant  is,  that  the  judgment  of  the  county  court  should 
be  reversed  for  certain  matters  contained  in  the  general 
charge.  It  is  said  that  the  charge  is  intemperate  in  its  lan- 
guage, partisan  in  its  spirit,  and  well  calculated  to  prejudice 
the  defendant'iB  cause  in  the  minds  of  the  jury.  It  appears  to 
us  that  some  of  the  remarks  of  the  county  judge,  if  not  marked 
by  a  spirit  of  partiality  amounting  to  prejudice,  were  certainly 
calculated  to  exert  an  improper  influence  upon  the  finding  of 
the  jury;  and  were  proper  exceptions  taken  to  them,  would 
require  a  reversal  of  the  judgment.  But  the  exceptions  are 
not  sufficient  to  enable  the  appellant  to  avail  himself  of  this 
objection  to  the  charge.  The  general  charge  consists  of  about 
forty  folios,  and  the  exception  is  as  follows:  '^  The  defendant 
thereupon  excepted,  —  1.  Generally  to  the  charge;  and  2.  To 
the  rejection  of  those  instructions  asked  for  by  the  defendant, 
and  to  all  that  part  of  the  charge  wherein  those  points  desired 
by  the  defendant  that  were  given  were  in  any  wise  qualified  or 
against  him;  and  to  all  that  part  of  the  charge  wherein  the 
court  has  commented  on  the  evidence,  and  to  all  the  remarks 
to  the  jury  not  relating  to  points  raised,  or  to  the  merits  of  the 
case." 

Now,  it  is  very  evident  that  this  exception  does  not  point 
out  to  the  mind  of  the  judge,  nor  call  his  attention  to,  the  par- 
ticular portion  of  the  charge  to  which  objection  was  taken. 
Had  it  been  more  specific,  the  judge  might  possibly  have  cor- 
rected his  charge,  or  made  some  explanation  which  would  have 
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mniiped  the  unfavorable  impression  left  by  the  remarks  now 
complained  of.  The  charge  was  lengthy,  combining  a  variety 
of  propoatkmB  and  topics;  and  merely  to  say  that  one  excepts 
to  those  parts  of  the  charge  ''  wherein  the  court  has  commentod 
on  the  evidence,  and  to  all  the  remarks  to  the  jury  not  relat- 
ing to  the  points  raised  on  the  merits  of  the  case,'*  really 
amounts  to  nothing  more  than  a  general  exception.  It  is  quite 
too  loose  and  indefinite  to  raise  any  question  upon  any  portion 
•f  the  charge:  CKlmem  v.  Thiess^  18  Wis.  528;  Chamberlain  v. 
Pratt,  83  N.  Y.  47;  Newell  v.  Doty,  83  Id.  83. 

We  oannot,  therefore,  reverse  the  judgment  for  this  objec- 
tion to  the  charge.  But  the  exception  is  sufficient  to  raise  the 
question  as  to  the  rejection  of  certain  instructions  asked  by 
the  defendant.  And  we  think  the  first  instruction  asked  and 
refused  should  have  been  given.  That  instruction  was  as  fol- 
lows: '^  Before  the  jury  can  find  a  verdict  for  the  plaintiffs  in 
this  case,  they  must  find  the  fact  that  there  was  a  contract  on 
the  part  of  the  company  defendant  to  carry  the  goods  in  ques- 
tion through  to  New  York  within  fifteen  days  from  the  date  of 
their  delivery  to  defendant  at  Milwaukee;  mere  statements 
that  the  ordinary  time  of  carriage  was  from  ten  to  fifteen 
dajns,  if  honestly  made,  and  without  intent  to  deceive,  will  not 
be  sufficient  to  overrule  the  written  contract." 

It  was  claimed  by  the  plaintiflb  that  the  railroad  company, 
by  its  agents,  had  entered  into  a  contract  to  transport  certain 
property  belonging  to  them  from  Milwaukee  to  New  York 
within  fifteen  days.  The  defdnse  was,  that  the  company  had 
made  no  time  contract,  but  that  certain  bills  of  lading  or  re- 
ceipts introduced  on  the  trial  contained  the  true  conditions  of 
the  contract.  The  general  freight  agent  of  the  company  at 
Milwaukee  stated  that  one  of  the  plainti£Es  came  to  him  to 
leam  at  what  rates  they  would  undertake  the  carriage  of  the 
goods  by  his  line,  saying  that  he  (plaintiff)  would  have  to 
give  bonds  for  the  liquors,  and  that  it  would  require  they 
should  be  got  to  New  York  within  a  month,  and  then  asked 
if  the  witness  would  guarantee  the  transportation  in  that  time; 
that  he  replied  he  would  not  guarantee  any  time,  but  the  usual 
time  in  which  freight  went  through  was  fifteen  or  twenty  days. 
Of  coTuse  it  was  material  for  the  plaintiffs,  in  order  to  main* 
tain  the  action,  to  show  that  there  was  a  contract  on  the  part 
of  the  defendant  to  carry  the  goods  to  New  York  within  fiAeen 
iays  fipom  the  date  of  their  delivery  in  Milwaukee. 

This  wqM  that  eaaa    And  the  instruction  was,  thai  the  Jozy 


June,  1868.]     Strohn  v,  Detboit  stc.  R.  R.  Co.  117 

must  find  tbe  fact  that  ench  a  contract  was  entered  into,  and 
that  mere  statements  that  the  ordinary  time  of  carriage  warn 
from  ten  to  fifteen  days,  if  honestly  made,  were  not  sufficient 
to  show  such  a  time  contract,  nor  to  overcome  and  destroy  the 
presumption  which  wonid  otherwise  arise  upon  the  bill  of  lad- 
ing. It  appears  to  us  that  this  was  a  proper  instruction  to 
give  the  jnry.  and  that  it  was  pertinent  to  the  testimony.  The 
bills  of  lading  were  before  the  jury.  And  the  main  question 
was,  whether  tiiey  constituted  the  real  contract  between  the 
parties,  or  whether  there  was  a  diffSerent  parol  contract  made 
before  the  bills  of  lading  were  giyen.  And  it  is  clear  thai 
mere  statements  by  the  agent  that  the  ordinary  time  of  car- 
riage was  from  ten  to  fifteen  dajrs  would  not  be  sufficient  to 
show  such  parol  contract,  nor  overcome  the  effect  of  the  bills 
of  lading  or  receipts  as  evidence  of  the  real  contract.  It  is  said 
that  the  instruction  was  not  technically  correct,  because  the 
words  '^  written  contract "  are  used  at  the  close.  These  words 
obviously  refer  to  the  bills  of  lading  or  receipts  which  had 
been  offered  in  evidence.  We  do  not  think  the  instruction 
could  have  been  misunderstood  by  the  jury. 

Another  question  discussed  upon  the  argument  was,  whether 
it  was  within  the  scope  of  the  authority  of  the  freight  agent  at 
IGlwaukee  to  make  the  time  contract  alleged.  The  county 
court  held,  in  effect,  the  law  to  be,  that  if  the  agreement  to 
transport  the  goods  as  to  time  was  within  a  reasonable  time, 
then  it  was  within  the  scope  of  the  employment  of  the  agent 
to  make  the  contract,  and  that  it  would  bind  the  company. 

It  is  claimed  that  this  view  of  the  law  is  erroneous.  For,  it 
is  said,  admitting  that  the  local  agent  might  contract  for  the 
transportation  of  goods  within  a  reasonable  time,  yet  when  he 
contracts  to  deliver  within  a  specified  time,  he  imposes  upon 
the  company  an  obligation  greatly  beyond  the  liability  which, 
the  common  law  imposes  upon  a  carrier;  that  in  the  latter 
ease,  nothing  will  excuse,  not  even  an  Impossibility  of  comply- 
ing with  the  contract  to  deliver  within  the  time,  nor  an  act 
which  would  excuse  a  delivery  when  the  contract  was  to  de- 
liver within  a  reasonable  time.  We  do  not  understand,  how- 
ever, that  when  a  railroad  company,  by  its  agent,  agrees  to 
deliver  goods  within  a  prescribed  time,  it  becomes  an  absolute 
insurer  of  the  goods,  and  must  deliver  at  all  events,  or  pay  for 
the  property.  We  suppose  if  the  goods  were  destroyed  by  an 
act  of  Grod  or  the  public  enemy  before  the  time  for  delivering 
them  expired,  this  would  excuse  the  carrier  on  the  special 
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mniiped  the  nnikvorable  impression  left  by  the  remarks  now 
oompUdned  of.  The  charge  was  lengthy,  combining  a  variety 
of  psropoeitkms  and  topics;  and  merely  to  say  that  one  excepts 
to  those  parts  of  the  charge  ''  wherein  the  court  has  commented 
on  the  OTidence,  and  to  all  the  remarks  to  the  jury  not  relat- 
ing to  the  points  raised  on  the  merits  of  the  case/*  really 
amounts  to  nothing  more  than  a  general  exception.  It  is  quite 
too  loose  and  indefinite  to  raise  any  question  upon  any  portion 
•f  the  charge:  Oilman  v.  ThiesSj  18  Wis.  528;  Chamberlain  y. 
JVott,  83  N.  Y.  47;  NeweU  v.  Doty,  83  Id.  83. 

We  oamiot,  therefore,  reverse  the  judgment  for  this  objec- 
tion to  the  charge.  But  the  exception  is  sufficient  to  raise  the 
question  as  to  the  rejection  of  certain  instructions  asked  by 
the  defendant.  And  we  think  the  first  instruction  asked  and 
refused  should  have  been  given.  That  instruction  was  as  fol- 
lows: *'  Before  the  jury  can  find  a  verdict  for  the  plaintiffs  in 
this  case,  they  must  find  the  fact  that  there  was  a  contract  on 
the  part  of  the  company  defendant  to  carry  the  goods  in  ques- 
tion through  to  New  York  within  fifteen  days  from  the  date  of 
their  delivery  to  defendant  at  Milwaukee;  mere  statements 
that  the  ordinary  time  of  carriage  was  from  ten  to  fifteen 
dsjBj  if  honestly  made,  and  without  intent  to  deceive,  will  not 
be  sufficient  to  overrule  the  written  contract." 

It  was  claimed  by  the  plaintiffs  that  the  railroad  company, 
by  its  agents,  had  entered  into  a  contract  to  transport  certain 
property  belonging  to  them  from  Milwaukee  to  New  Yoik 
within  fifteen  days.  The  defense  was,  that  the  company  had 
made  no  time  contract,  but  that  certain  bills  of  lading  or  re- 
ceipts introduced  on  the  trial  contained  the  true  conditions  of 
the  contract.  The  general  freight  agent  of  the  company  at 
Milwaukee  stated  that  one  of  the  plainti£Es  came  to  him  to 
leam  at  what  rates  they  would  undertake  the  carriage  of  the 
goods  by  his  line,  saying  that  he  (plaintiff)  would  have  to 
give  bonds  for  the  liquors,  and  that  it  would  require  they 
should  be  got  to  New  York  within  a  month,  and  then  asked 
if  the  witness  would  guarantee  the  transportation  in  that  time; 
that  he  replied  he  would  not  guarantee  any  time,  but  the  usual 
time  in  which  freight  went  through  was  fifteen  or  twenty  days. 
Of  course  it  was  material  for  the  plaintiffs,  in  order  to  main- 
tain the  action,  to  show  that  there  was  a  contract  on  the  part 
of  the  defendant  to  carry  the  goods  to  New  York  within  fifteen 
iays  from  the  date  of  their  delivery  in  Milwaukee. 

TUi  wqM  their  ease.    And  the  instruction  was,  that  the  jury 
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mtt8t  find  the  fact  that  such  a  contract  was  entered  into,  and 
that  mere  statements  that  the  ordinary  time  of  carriage  warn 
from  ten  to  fifteen  days,  if  honeetlj  made,  were  not  sufficient 
to  show  such  a  time  contract,  nor  to  overcome  and  destroy  the 
presumption  which  would  otherwise  arise  upon  the  bill  of  lad- 
ing. It  appears  to  us  that  this  was  a  proper  instruction  to 
give  the  jury,  and  that  it  was  pertinent  to  the  testimony.  The 
bills  of  lading  were  before  the  jury.  And  the  main  question 
was,  whether  they  constituted  the  real  contract  between  tho 
parties,  or  whether  there  was  a  different  parol  contract  made 
before  the  bills  of  lading  were  given.  And  it  is  clear  that 
mere  statements  by  the  agent  that  the  ordinary  time  of  car* 
riage  was  from  ten  to  fifteen  days  would  not  be  sufficient  to 
show  such  parol  contract,  nor  overcome  the  effbct  of  the  bills 
of  lading  or  receipts  as  evidence  of  the  real  contract.  It  is  said 
that  the  instruction  was  not  technically  correct,  because  the 
words  ''  written  contract "  are  used  at  the  close.  These  words 
obviously  refer  to  the  bills  of  lading  or  receipts  which  had 
been  offered  in  evidence.  We  do  not  think  the  instruction 
could  have  been  misunderstood  by  the  jury. 

Another  question  discussed  upon  the  argument  was,  whether 
it  was  within  the  scope  of  the  authority  of  the  freight  agent  at 
Milwaukee  to  make  the  time  contract  alleged.  The  county 
court  held,  in  effect,  the  law  to  be,  that  if  the  agreement  to 
transport  the  goods  as  to  time  was  within  a  reasonable  time^ 
then  it  was  within  the  scope  of  the  employment  of  the  agent 
to  make  the  contract,  and  that  it  would  bind  the  company. 

It  is  claimed  that  this  view  of  the  law  is  erroneous.  For,  il 
is  said,  admitting  that  the  local  agent  might  contract  for  tho 
transportation  of  goods  within  a  reasonable  time,  yet  when  he 
contracts  to  deliver  within  a  specified  time,  he  imposes  upon 
the  company  an  obligation  greatly  beyond  the  liability  which, 
the  common  law  imposes  upon  a  carrier;  that  in  the  latter 
case,  nothing  will  excuse,  not  even  an  Impossibility  of  comply- 
ing with  the  contract  to  deliver  within  the  time,  nor  an  act 
which  would  excuse  a  delivery  when  the  contract  was  to  de* 
liver  within  a  reasonable  time.  We  do  not  understand,  how- 
ever, that  when  a  railroad  company,  by  its  agent,  agrees  to 
deliver  goods  within  a  prescribed  time,  it  becomes  an  absolute 
insurer  of  the  goods,  and  must  deliver  at  all  events,  or  pay  for 
the  property.  We  suppose  if  the  goods  were  destroyed  by  an 
act  of  God  or  the  public  enemy  before  the  time  for  delivering 
them  expired,  this  would  excuse  the  carrier  on  the  special 
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contract.  The  parties  are  presumed  to  contract  with  reference 
to  the  responsibility  which  the  common  law  imposes  upon  the 
carrier  in  ordinary  cases,  the  carrier  assuming  the  risk  in  re- 
spect to  the  time.  Such,  it  seems  to  us,  ?8  the  extent  of  lia- 
bility assumed  by  the  special  agreement.  And  with  this 
understanding  as  to  the  meaning  and  obligation  of  the  time 
contract  alleged  to  have  been  made,  we  think  the  county  court 
was  correct  in  holding  that  it  was  within  the  scope  of  the 
employment  and  duty  of  the  agent  to  make  it,  and  bind  the 
company. 

We  were  requested  to  pass  upon  the  question  of  the  author- 
ity of  the  agent  to  make  a  time  contract,  and  we  have  done  so, 
although  not  strictly  necessary  in  the  disposition  of  this  appeal. 
We  therefore  deem  it  unnecessary  to  pursue  the  discussion  fur- 
ther at  the  present  time. 

The  judgment  of  the  county  court  is  reyersedi  and  a  new 
trial  ordered. 


Bill  of  Laduio  is  Both  Bjioeift  ahb  Ck>2!rTAA0T:  See  note  to  Okmidler  t. 
Sprague,  38  Am.  Beo.  409,  shawing  the  effect  of  a  biU  of  lading  as  evidence, 
and  how  far  it  may  be  Taried  or  controlled  by  parol,  generally. 

Ths  fbdtoipal  oasb  was  gttbd  in  each  of  the  following  anthoritiee,  and  to 
the  point  stated:  A  general  exception  to  an  entire  charge  of  a  coort  to  the 
Jury  raises  no  question  on  review,  unless  the  whole  charge  is  wrong:  Stracham 
T.  Muxlow,  31  Wis.  208;  Heath  t.  Heath,  31  Id.  229.  The  charge  of  the  pri- 
mary court  will  not  be  reviewed  on  appeal,  unless  speoifio  exceptions  to  in- 
structions wex-e  taken  at  the  trial  court,  calling  the  court's  attention  to  the 
errors  complained  of,  in  order  that  an  opportunity  might  have  been  offered  to 
modify  or  withdraw  the  objectionable  portions,  should  the  judge  have  deemed 
them  incorrect:  Hunger/ord  ▼.  Redford,  29  Id.  360;  Bigekw  v.  West  Wiaoonaim 
By  Co.,  27  Id.  483. 

How  TO  OsTAnr  Grvnro  of  Instrvctzons  to  Jubt,  and  to  OBTAnr  Bs- 
▼nw  OF  Ebbobs  nr  Givnvo  ob  BxFuanro  to  Grvx  IirsTBuonoNS  on  Csa- 
TADi  PoiNTB.  —  1.  General  DtOy  qf  Courie  in  Qining  cr  Btfuemg  Iruiruethne, 
—  The  general  rule  is,  that  a  court  is  not  bound  to  instruct  the  jury  unless 
required  by  one  party  or  the  other  to  do  so;  and  that  an  omission  to  instruct^ 
unless  requested  by  one  party  or  the  other  to  do  so^  is  no  groimd  of  exoep« 
tion,  and  is  not  error  available  on  motion  for  a  new  trial,  or  sufficient  to  re- 
verse the  verdict  or  judgment:  Otoinffs  v.  Trotter,  1  Bibb,  159;  Sheufmahe  ▼. 
Jones's  Bx*rs,  37  Ga.  102;  Partner  v.  Flannagan,  3  Port.  267;  WaUserY.  Hun^ 
beri,  65  Pa.  St.  407;  Cole  v.  Taylor,  22  N.  J.  L.  59;  Maynard  v.  Fellows,  43 
N.  H.  256;  Madsden  v.  PhoBnix  Fire  Ins.  Co.,  I  S.  0.  24;  Churchman  v.  SmUht 
6  Whart  146;  8.  0.,  36  Am.  Dec.  211;  Brittain  v.  DoylesUnon  Bank,  5  Watti 
k  8.  87;  8.  0.,  39  Am.  Dec  110;  State  v.  Seott,  4  Lred.  409;  8.  C,  42  Am. 
Deo.  148;  Meares  v.  Commissioners  qf  Wibninffion,  9  Ired.  73;  8. 0.,  49  Am. 
Deo.  412;  Z)ea/ v.  Bo^im^  20  Pa.  St.  228;  a  0.,  57  Id.  702;  HolUday  y.  Bheem, 
18  Pk  St.  465;  a  0.,  57  Am.  Dec  628;  Moore  v.  FUdSmrg  R.  R.  Corp.,  64 
Am.  Dec  88;  ReevssY.  Delassareeie.  R,  R.Oo.,72  Id.  713»  note 720;  MuUem 
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▼.  Wilwn,  44  Pa.  St  413;  S.  0.,  84  Am.  Dec  461,  note  464;  Brown  t.  OalUh 
way,  90  N.  C.  118;  ChanMee  ▼.  ToHhjx,  27  Tex.  139;  S.  C,  84  Am.  Deo.  614; 
SUgel  V.  Bobinson,  66  Pa.  Si.  19;  &  0.,  93  Am.  Dec  775.  EBpecially  caonot 
an  omiasion  in  an  instmction  which  inures  to  the  advantage  of  appellant  be 
nrged  by  him  on  appeal:  State  t.  BaUknort  eU,  R.  R,  Co.,  24  Md.  84;  S.  GL» 
87  Am.  Dec  600.  While  a  party  cannot  complain  of  the  failure  of  the  oonrt 
to  give  the  jury  instractions  which  he  has  neglected  to  ask,  yet  thia  rale 
doea  not  apply  where  the  chaxge  given  by  the  coort  upon  the  qneetiona  in- 
volved  ii  iteelf  erroneoiu  and  misleading:  ChavMee  v.  TairhoK,  27  Tex.  139; 
S.  0.,  84  Am.  Dec  614.  The  omiaaian  to  give  inatmotioDs  that  might  have 
been  proper,  if  asked,  is  not  error,  but  only  the  giving  of  wrong  instmcticiui 
or  the  refusing  of  right  ones  when  asked:  SUxU  v.  8coU,  4  Ired.  409;  S.  0., 
42  Am.  Dec  148;  Brown  v.  CaJOowaif,  90  N.  0.  118.  And  a  failure  to  give 
instructions  is  not  a  subject  of  excepticns,  unless  they  are  requested,  refused, 
and  an  exception  taken  to  such  refusal:  Afoore  v.  FUchbwrg  R.  R.  Corp.^  4 
Gray,  465;  S.  0.,  64  Am.  Dec  83. 

Where  full  instructions  are  not  given,  or  where  an  instruction  is  good,  so 
ftr  as  it  goes,  but  does  not  contain  a  full  statement  of  the  law  applicable  to 
the  case^  or  where  full  instructions  are  not  sufficiently  pointed  or  explicit^  it 
is  the  duty  and  right  of  the  objecting  party  to  have  the  charge  specifically 
applied  to  every  point  arising  on  the  evidence^  and  to  call  the  attention  of 
the  court  to  the  omission  or  other  defect^  and  to  request  further  or  specifio 
instructions  or  explanations;  and  if  he  fails  to  do  so  before  the  jury  retire, 
or  at  latest,  before  they  return  their  verdict,  the  omission  of  the  court  to 
give  instructions  which  would  have  been  proper,  its  inexactness  in  giving  the 
chaxge^  or  its  refusal  to  charge  after  such  time,  if  such  omissions  or  acts  are 
not  misleading,  is  not  error  subject  to  exception,  and  is  not  ground  for  a  re- 
verssl  or  motion  for  a  new  trial  A  verdict  will  not  be  set  aside  because 
instructions  were  not  as  full  or  as  favorable  to  the  party  as  they  might  have 
been,  when  no  particular  instructions  were  asked:  McCaadand  v.  Creaap,  8  G. 
Greene,  161;  Adama  v.  Stringer,  78  Ind.  175;  Allen  v.  Bluni,  2  Wood,  ft  M. 
121;  State  v.  Cathn,  3  Vt  630;  S.  C,  23  Am.  Dec.  230;  Alaop  v.  Swathei,  7 
Conn.  600;  Express  Company  v.  Konntge,  8  WalL  342;  Fortner  v.  Flannaqaint 
3  Port  257;  Hutd  v.  Toulmbn,  1  Stew.  &  P.  178;  lAnn  v.  Wfif^  18  Tex. 
317;  S.  C,  70  Am.  Dec.  282;  Wright  v.  BoynUm,  37  K.  H.  9;  8.  C,  72 
Am.  Dec  319;  Weamer  v.  JMort,  29  Pa.  St  257;  S.  C,  72  Am.  Dec  627; 
Ruva  V.  Delaware,  30  Pa.  St  464;  Rhodes  v.  Sherrod,  9  Ala.  63;  Moore  y. 
FUihburg  R.  R.  Corp.,  4  Gray,  465;  8. 0.,  64  Am.  Dec  83,  note  87;  BriUam 
V.  Doylestown  Bank,  6  Watts  ft  S.  87;  S.  0.,  39  Am.  Dec  110;  SiegelY.  Rabin' 
son,  66  Pa.  St  19;  a  C.,  93  Am.  Dec  775;  Bomgeseer  v.  Harrison,  12  Wis. 
644;  8. 0.,  78  Am.  Dec  767;  HoOidayY.  Rheem,  18  Pk  St  466;  S.  C,  67  Am. 
Dec  628;  Churchman  v.  Smith,  6  Whart  146;  S.  0.,  36  Am.  Dec  211;  JToti^- 
man  v.  Oriesemeyer,  26  Pa.  St  407;  S.  0.,  67  Am.  Dec  437;  Berbert  v.  Hide, 
1  Ala.  18;  8.  0.,  84  Am.  Dec  765;  BroeweU  v.  Commerddl  Bank,  3  Odd. 
46;  CfoodrichY.  Eastern  R.  R.,  38  N.  H.  390;  HookseUY.  Amoskeag  Ji(fg.  Co., 
44  Id.  106;  Brown  v.  State,  28  Ga.  199;  Shewmake  v.  SaBeentors  qf  Jones,  87 
Id.  102;  HntdunsonY.  Bearing,  20  Ala.  798;  TaylorY.  KtOy,  31  Ala.  69;  B.  0., 
68  Am.  Dec.  150. 

But  a  court  has  the  power  to  instruct  the  jury  on  all  questions  of  law  grow* 
ing  out  of  the  facts  of  the  cause,  without  a  request  from  either  party;  and 
it  is  the  better  practice  for  the  judge  in  all  cases  to  give  the  jury  a  knowl* 
edge  of  the  definitions  and  principles  of  law  applicable  to  the  case:  Namm  v. 
UmtedStates,  I  Gall.  63;  7Ve0e0v.  Maddox,  11  La.  Ann.  206;  S.  0.,  66  Am. 
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Dm.  198.  Tbe  judge  in  ereiy  oaae  shoald  see  that  it  so  goee  to  the  jnry^ 
tiiat  they  have  dear  and  intelligent  notions  of  the  points  tiiey  are  to  decide^ 
and  to  tiiis  end  he  should  give  necessaiy  instmctions,  whether  requested  by 
counsel  or  not.  In  Iowa,  this  is  held  to  be  the  judge's  duty,  and  his  foilur* 
to  do  so  is  held  sufficient  ground  for  a  new  trial  where  the  verdict  works  in- 
justice between  the  parties:  Owen  v.  Otoen,  22  Iowa,  270.  And  where  th« 
statute  requires  it,  the  judge  must  instruct  the  jury  in  writing:  See  cases 
cited  ii^fra.  On  the  other  hand,  when  asked  by  either  party,  it  is  the  duty 
of  the  court  to  give  or  refuse  to  give  instructions  upon  every  point  pertinent 
to  the  issue  involved:  Lender  y.  People,  6  HI.  App.  98;  Lapieh  v.  Wells,  0  Me. 
176;  Beall  v.  Beatt,  10  Ga.  342;  I^tle  v.  Boyer,  33  Ohio  St  506;  KeiU  ▼. 
Bpenoer,  19  Fla.  748;  Barley.  Thomas,  liTez.  683;  AlsopY,  8waJM,10msu 
600;  Vaughim  v.  Porter,  16  Vt.  266;  PoUer  v.  Wooster,  10  Iowa,  334;  Camp-^ 
bellY.  MiUer,  38  Ga.  304;  Owmgsv.  TroUer,  I  Bibb,  159.  The  fact  that  the 
jury  are  made  judges  of  the  law  as  well  as  the  facts,  in  criminal  cases,  is  no 
reason  why  the  court  should  refuse  to  instruct  the  jury  on  the  law  of  the 
case,  when  requested:  Lender  v.  People,  6  HI.  App.  98.  The  charge  of  the 
court  to  the  jury  should  be  founded  on  and  be  applicable  to  the  issues  and 
testimony  in  the  case,  and  the  charge  must  apply  to  an  issue  in  order  to  be 
the  subject  of  review:  Lytle  v.  Boyer,  33  Ohio  St  506;  CampbeU  v.  Oreen,  1 
Minor,  30;  Ooodrkk  v.  Eastern  B,  B.,  38  K.  H.  390.  It  is  not  incumbent  on 
a  judge  to  charge  the  jury  in  extenso,  but  on}y  as  to  such  points  as  are  made 
the  ground  of  objection:  CommonweaUk  v.  Child,  10  Pick.  252;  Alsop  v. 
Bwathel,  7  Conn.  500.  Bat  it  is  the  court's  duty,  when  required  to  do  so^  to 
esEpound  written  testimony:  Branch  Bank  v.  BoyJdn,  9  Ala.  320.  A  judge  is 
not  required  to  separate  the  matters  contained  in  one  request,  and  make  a 
portion  of  it,  which  is  pertinent,  his  instructions  to  the  jury,  and  withhold 
the  rest:  Bryant  v.  Crotby,  40  Me.  9.  The  court  may  withdraw  an  instruc* 
tion  given  to  the  jury  before  thoy  retire:  Donnell  v.  Jones,  17  Ala.  689;  S.  O., 
62  Id.  194.  While  the  court  cannot  be  called  upon  as  a  matter  of  right  to 
instruct  the  jury  as  to  the  consequences  which  may  flow  from  their  verdict^ 
it  may,  in  its  discretion,  so  instruct  them:  KeUer  v.  Strasburger,  90  K.  T. 
879.  It  is  not  error  for  the  court  to  refuse  to  recall  a  jury  upon  request  of 
counsel  for  a  further  or  additional  charge,  without  valid  or  reasonable  grounds 
being  shown:  Bowling  v.  MempUs  etc  B,  B,  Co.,  15  Lea,  122. 

2.  Party  Desiring  Instructions  must  Atkfor  Them  in  Writing,  and  when  so 
requested  they  must  be  either  given  or  refused  by  the  court  The  charge  of 
the  courts  as  well  as  the  request,  must  also  be  in  writing,  ^ese  are  stata* 
tory  rules  in  most  of  the  states.  Before  the  court  can  be  required  to  giv# 
particular  instructbns,  there  must^  however,  be  evidence,  relevant  and  per- 
tinent, on  which  to  found  them.  But  when  a  proper  written  instruction, 
material  to  a  question  in  the  case,  and  substantially  correct,  is  presented  ta 
the  court,  with  a  request  that  it  be  given  to  the  jury,  and  the  court  refuse* 
to  give  the  charge  requested,  it  is  error  for  which,  if  properly  excepted  to^  a 
reversal  may  be  had.  As  to  these  propositions,  see  Lytle  v.  Boyer,  33  Ohio 
St  606;  Ooodrieh  v.  Eastern  B.  B.,  38  N.  H.  390;  Bradway  v.  WaddtM,  96 
Ind.  170;  City  qf  Atchison  v.  Jansen.  21  Kan.  600;  Bates  v.  BaU,  Ti  UL  108^ 
LaseOsY.  WeOa,  17  Ind.  33;  BoggsY.  Clifton,  17  Id.  217;  Tenbrook  v.  Brown, 
17  Id.  410;  Doggett  v.  Jordan,  2  Fla.  641;  Bloomer  v.  SherriO,  11  UL  483^ 
Tresca  v.  Maddox,  11  La.  Ann.  206;  S.  0.,  66  Am.  Dec  198;  KM  v.  Spencer, 
19 Fla.  748;  CampbeUw.  Miller,  38 Ga.  304;  S.  C,  96  Am.  Dec.  389;  PaUy. 
Wright,  aOInd.  476;  a  0.,  96  Am.  Dec.  706;  Stewart  v.  6f<a<r,  60  Miss.  587» 
OoMmdal  NaL  Bank  v.  Folsom,  67  Ga.  624;  Bottoffr.  Shelton,  79  Indent 


June,  1868.]    Stbohm  v.  Detroit  btg.  B.  B.  Co.  121 


ShqfirY.  StiMtm,  76  Id.  374;  /VtnAietT.  HtMtmt  67  Id.  482;  IFfi^  y.  SiaU, 
15  Tex.  App.  160;  Dormtt  ▼.  CVvio^  1  OoL  18;  OVfe  t.  Peopfe,  1  Id.  60;  Lyon  ▼. 
Kent,  46  Ala.  666;  />£i»fi  v.  SUxte,  13  Fla.  636;  Prater  t.  iSfnemf,  12  Kan.  447; 
CS^ Bonlr </ IfaotM V.  £ai<;  57Ga.  283;  J7ar«^  ▼.  TamaCo,^  63  Iowa»  228; 
PmbtrtkyY.  Lee,  61  Wia.  261;  Tyree  t.  ParhanCe  Bh^r,  66  Ala.  424;  HadlegY. 
AOkmtm,  84  Ind.  64;  i9miirr  ▼.  ^fcKe^  88  Id.  504;  Dtmie  v.  Foeter,  68  Id.  288; 
iloM0Dr<4  T.  Barker,  65  Id.  595;  Territorjf  qf  Arizona  y.  i)oniiaii»  1  Azia.  56; 
Territorff  qf  AHmma  r.  Dt^ffiM,  1  Id.  68;  Territory  ofArkom  y.  OMmd^  1 
Id.  74;  Terrikyry i^ ArimmoLY.  Keimedy,  I  Id.  506;  BoueeMderY.  Cfnmby,  40 
Ohio  SL  430;  WkeaOey  y.  ITesi;  61  Ga.  401;  State  y.  JSwiponliKr,  7  Bazt  163; 
MyattBY.  BeO,  41  Ala.  222;  Pattereon  y.  ^a22;  19  Wis.  243;  Hardy  y.  2W- 
ney,  9(^oSt.400;  ^osfelY.Xtmfeff,  lOMo.483;  PorW^ y.  iSlofa,  2 G. Oreana, 
449;  KeOar  Y.  BattaMJeoK,  5  La.  Aim.  609;  Head  y.  XafH/ioortily*  15  Iow% 
286;  iSOey  y.  Wateon,  18  Ind.  291;  i?Mii^  Sun  ete,  Co.  y.  Comoay,  7  Id.  187. 
In  Bome  of  tha  states,  the  statatory  rule,  requiring  the  charge  of  the  oonrt  to 
be  in  writingt  applies  only  to  oriminal  cases;  in  others  only  to  oIyiI  cases; 
and  in  other  states  it  applies  to  both  eiYil  and  criminal  osaes.    There  seems 
to  be  no  soch  statnte  in  Maryland,  and  it  is  there  withm  the  discretion  of 
the  eonrt  to  giYO  instmotions  to  the  jnry  onlly  or  in  writing;  but  where 
verbal  instnictions  are  giYen,  it  is  the  right  of  the  party  who  desirss  to  ez- 
eept  thereto  to  haYe  them  reduced  to  writing;  so  that  they  may  be  roYiewed 
en.  appeal:  StnUhY,  Orieklon,  33  Md.  103.    Bat  when  a  statnte  requiring  the 
eonrt  to  instmet  the  jury  in  writing;  if  required  by  either  party,  does  eadst^ 
it  is  mandatory,  and  the  giYing  of  oral  instructions  instead  of  a  written 
charge  is  error  for  which  a  rcYerssl  may  be  had.    The  written  request  for 
instructions  must  be  giYen  in  the  terms  and  language  of  the  request,  without 
any  oral  modification,  alterations,  or  Yerbsl  explanations  of  any  kind  what* 
sooYer,  upon  matters  material  to  the  issue.    If  requested,  the  instructions 
must  be  written,  and  be  giYen  as  written;  or,  if  not,  they  must  be  refused. 
A  party  has  the  right,  if  properly  asserted,  of  haYing  all  necessary  modifica- 
tions snd  ezpUnations  of  written  instructions  reduced  to  writing.    A  dis- 
regard of  these  proYisions  is  error  compelling  a  roYcrssL     In  support  of 
these  propositions,  see  Bradway  y.  WaddeUt  95  Ind.  170;  Petibertky  y.  Lee, 
61  Wis.  263;  CityqfAleMton  y.  Janeen,  21  Kan.  560;  Bottoiff  y.  Shetton,  79 
Ind.  98;  Skater  y.  Stkuon,  70  Id.  374;  Wibon  y.  State,  15  Tez.  App.  150; 
Oik  Y.  People,  1  OoL  60;  Dixon  y.  State,  13  FU.  637;  Prater  y.  Snead,  12 
Kan.  447;  Oity  Bank  etc,  y.  Kent,  57  Ga.  283;  Tenbrook  y.  Brown,  17  Ind.  410; 
Wheatley  y.  Weet,  61  Ga.  401;  ffadley  y.  Atkinson,  84  Ind.  64;   Toledo  etc, 
B.B,Oo.Y.  DaiMe,  21  Id.  266;  Riley  y.  Watmm,  18  Id.  291;  Head  y.  Lang- 
worthy,  15  Iowa,  235;    Territory  qf  Hew  Mexico  y.  Somme,  2  N.  M.  114; 
Eomeekolder  y.  Oranby,  40  Ohio  St.  430;  Boeworth  y.  Barker,  65  Ind.  595; 
Smnrr  y.  State,  88  Id.  504;  Dame  y.  Foeter,  68  Id.  288;  Rietng  Sm  etc,  Co.  y. 
Conway,  7  Id.  187.    The  whole  charge  must  be  in  writing,  and  be  giYun 
literally  as  it  is  written:  See  case  last  cited. 

Legal  instructions  may  be  refused  or  given  in  a  modified  form  in  writings 
as  the  oireumstanoes  and  eYidence  of  the  case  may  require:  Parrie  y.  State, 
2  G.  Greene,  449.  The  judgment  will  be  reYcrsed,  in  Indiana,  whether  the 
oral  modification  giYen  to  a  written  request  is  in  itself  right  or  wrong: 
Hardin  y.  Helton,  50  Ind.  319;  Meredith  y.  Crmqford,  34  Id.  399.  What- 
CYer  the  court  may  say  to  the  jury  in  regard  to  the  principles  of  law  ap- 
plicable to  the  case,  or  in  regard  to  the  eYidence,  is  a  part  of  the  chsrge,  and 
must  be  reduced  to  writing  at  the  request  of  either  party:  Haabronck  y.  City 
of  Milwaukee,  21  Wis.  217;  but  mere  general  remarks  on  other  subjecto  avs 


122  Strohn  v.  Detroit  etc  R.  R.  Co.     [Wisconsin, 

no  pari  of  the  charge;  aa,  where  the  judge  adds  oral  remarka  in  regard  to 
the  length  of  the  trial,  and  apologises  for  hia  impatience  daring  its  progress: 
21  Id.  238;  or  where,  after  the  jury  has  been  charged,  and  a  joror  asks  a 
question  as  to  the  rights  of  the  parties,  the  jndge  gires  him  an  affirmathrs 
answer  —  "  yes  "  or  "  no  "  —  without  redndxig  it  to  writing:  MiUard  ▼.  Lyom, 
25  Id.  516;  or,  or  where  he  verbally  orders  the  jury  to  bring  in  a  yerdict  for 
defendant:  Mibie  v.  Walker,  59  Iowa,  186;  Bradway  y.  WaddeH,  95  Ind.  170. 
So  where  the  jury  have  been  instmcted  to  make  certain  special  findings,  and 
return  with  them  into  coort  withoat  having  them  signed,  an  oral  instractioii 
to  make  said  special  findings,  and  to  sign  the  same,  is  no  part  of  the  '*  in- 
stractions  ":  Prater  r.  Snead^  12  Kan.  447.  Oral  directions  to  the  jury  to 
reject  evidence,  made  when  it  is  given,  or  aa  to  the  form  of  their  verdict  or 
other  collateral  matters,  are  not  "  instmctions ":  StafUey  v.  Sviherkmd,  54 
Ind.  839;  Ci^  qf  Atchuon  v.  Janaen^  21  Kan.  560;  Bradwajf  v.  WaddeO,  05 
Ind.  170;  bnt  a  direction  as  to  the  amount  of  recovery  is  an  ^'instruction  ": 
See  case  last  cited.  Where  the  court  is  required  by  statute  to  instmet 
the  jury  in  writing,  it  is  fatal  error  to  read  from  printed  statutes,  if  ex- 
cepted to.  The  matter  must  be  copied  into  a  written  instruction,  and  read 
from  the  copy:  Smurr  v.  State^  88  Id.  504;  WiUon  v.  State,  15  Tex.  App. 
150.  The  reading  of  a  statute  amounts  to  a  verbal  charge:  See  case  last 
cited.  But  we  apprehend  that  a  different  view  of  this  matter  prevails  in 
states  where,  by  statute,  "  writing  "  includes  printing;  as  in  CSslifomia:  See 
CaL  PoL  Code,  sec  17.  A  statute  providing  that  "if  the  chaige  be  not 
given  in  writing,  it  must  be  taken  down  by  the  phonographic  reporter,**  is 
mandatory,  and  not  merely  directory:  PeopU  v.  Hereey,  53  CaL  574;  Pen^ 
herthy  v.  Lu,  51  Wis.  263.  A  failure  to  give  the  charge  in  writing,  or  to 
have  it  taken  down  by  the  official  phonographic  reporter  of  the  courts  will, 
«n  appeal,  work  a  reversal  of  the  judgment  upon  the  verdict,  unless  a  charge 
in  writing  is  waived  by  counsel  at  the  commencement  of  the  triaL  The  ob* 
jeot  of  the  statute  is  to  enable  a  suitor  in  court  to  preserve  of  record  the 
precise  language  of  the  instructions  given  by  the  court  to  the  jury,  and  thus 
tvoid  the  danger  of  inaccuracy  which  the  suitor  would  be  exposed  to  if  the 
eharge  is  not  reduced  to  writing  until  the  bill  of  exceptions  is  settled:  Pen- 
heriky  v.  Lee,  euiprcu  It  is,  therefore,  in  cases  where  such  a  statute  is  appli- 
cable, error  per  ee  for  the  court  to  further  instruct  the  jury  orally  upon 
their  request,  in  the  absence  of  the  phonographic  reporter,  and  without  the 
oonsent  of  the  respective  counsel:  People  v.  ffersey,  53  Cal.  574.  While  a 
statute  may  require  instructions  to  be  given  to  the  jury  in  writing;  them  is 
no  doubt  that  the  parties  may  waive  that  provision  of  the  law,  and  when 
ih«y  do  sob  and  consent  that  the  court  may  instruct  the  jury  orally,  they  are 
estopped  from  afterwards  objecting:  Bates  v.  BcUl,  72  Hi  108;  State  ▼.  Buih 
gardnier,  7  Bazt.  163;  Terriiory  qf  Arkmia  v.  Dorman,  1  Aria.  56;  Territory 
1/  Arimma  v.  Dufield,  1  Id.  58;  Territory  qf  Armona  v.  QeHrude,  1  Id.  74; 
TerrOcfy  qf  Arkona  v.  Kamtdy,  1  Id.  505;  ContUientai  Nat.  Bank  v.  Fotmm^ 
«7Ga.624. 

But  it  is  held  in  Indiana  that  if  the  court  disregards  a  proper  request  to 
instruct  in  writing,  and  orders  a  stenographer  to  take  down  its  oral  state- 
mants,  a  failure  to  object  to  the  mode  of  preserving  the  evidence  of  such 
•charge  is  no  waiver  of  the  request,  and  such  mode  will  not  satisfy  the  require- 
ments of  the  statute:  Shaffer  ▼.  Btimmm,  76  Ind.  874.  And  a  rule  of  court 
which  dedarea  that  unless  a  proper  request  for  written  instructicBs  shall  be 
made  at  or  before  the  oommenoemant  of  tiie  trial,  it  shall  be  deemed  to  bav« 
lien  waived,  cannot  be  sustained:  Patteretm  v.  BaU,  19  Wis.  243;  XostOsT. 
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WeUa,  17  IncL  33.  A  Btatate  requiring  iiustnictions  asked  to  be  in  writing  ia 
sufficiently  complied  with  when  each  instmctions  are  written  in  pencil: 
Harvey  v.  Tama  Co.,  53  Iowa,  228.  When  charges  are  given,  it  b  the 
imperative  duty  of  the  presiding  judge  to  so  indorse  them;  but  a  failure 
to  do  so  is  not  available  error  in  Alabama^  unless  excepted  to  before  the 
jury,  if  they  have  been  permitted  to  take  them  without  such  indorsement: 
Tyree  v.  Parham'a  Ex\  66  Ala.  424w  In  Indiana,  unless  instructions  are 
signed  and  filed,  as  required  by  statute,  or  incorporated  in  a  bUl  of  excep* 
tiooa  properly  filed,  or  filed  by  an  order  of  court,  they  cannot  become  a  part 
of  the  record:  ffadley  v.  Atidruont  64  Ind.  64.  The  record  must  show  that 
the  written  charge  was  read  to  the  jury,  unless  waived:  TerrUorjf  qfArimnia 
V.  Oertrudej  1  Ariz.  74;  Territoiy  qfArkona  v.  Kennedy,  1  Id.  606.  If  the 
charge  is  not  committed  to  writing  before  the  jury  retire^  the  error  is  not 
cured  by  subsequently  reducing  it  to  writing:  Terriiory  qf  Arkoma  v.  Kgnmiy^ 
1  Id.  605;  Territory  qfArkona  v.  Dujield,  I  Id.  68.  The  object  of  the  law 
requiring  instructions  to  be  written  is  simply  to  enable  them  to  be  preserved 
in  the  files,  so  as  to  be  available  for  exception  or  on  appeal;  and  where  the 
instructions  are  written  in  English,  an  oral  transUtion  of  them  into  Spanish, 
for  the  benefit  of  a  Sponiah  jury,  is  not  a  violation  of  the  law,  as  being  oral  in- 
structions: Territory  qfNew  Meaeko  v.  BoTnine,  2  K.  M.  114.  It  is  not  error 
to  refuse  a  charge  which  is  not  shown  to  have  been  asked  in  writing;  aa  a 
verbal  request  should  be  refused  where  the  statute  requires  that  chaigM 
should  be  in  writing:  Myatte  v.  BeH  41  Ala.  222;  BroadbeiU  v.  TuaaUooea  tie, 
Am\  46  Id.  170. 

3.  ModiJieationB,  and  Chargiing  in  Terma  qf  Bequett.  — Chargos  not  moved 
for  in  writing  may  be  qualified  without  error:  MUner  v.  WiUon,  45  Ala.  478. 
The  court  may  modify  such  prayers,  or  reject  them  altogether,  and  instruct 
in  its  own  Isi^age,  if  it  choose,  so  as  to  make  them  conformable  to  law,  and 
exceptions  will  not  be  sustained  on  account  of  his  refusal  to  adopt  the  lan- 
guage of  counsel  in  giving  instructions:  Higginey.  CaarUon,  28  Md.  1 16;  S.  0., 
92  Am.  Dec.  666;  note  to  PeMM  v.  Shepperaan,  94  Id.  477;  note  to  Whittford 
▼.  Burchnyer,  39  Id.  657;  on  one's  right  to  modify  his  opponent*B  prayer  for 
•n  instruction:  Jofinaan  v.  Bather,  6  Gilm.  425;  S.  0.,  50  Am.  Deo.  416; 
WalkerY.  McDowell,  4  Smedes  &  M.  118;  S.  C,  43  Am.  Dec  476;  State  ▼. 
00,49 Mo.  326;  SittigY.  Birheataek,  28 ^d.  158;  Buddv,  ^nxNbf, 3 Gill,  198; 
S.  0.,  43  Am.  Dec.  321;  ffaya  v.  Bordera,  I  GUm.  46;  Tainter  v.  Lombard,  53 
Me.  369;  8.  C,  87  Am.  Dec.  552;  CampbeU  v.  Day,  16  Vt.  558;  Haya  v.  Pakl, 
61  Pa.  St.  134;  8taU  v.  Wilaon,  2  Scam.  225;  State  v.  BranUy,  63  K.  0.  618; 
SeoUY,  Stale,  1  Ala.  SeL  Gas.  23;  BenmU  v.  Bunyon,  4  Dana,  422;  Boyeer. 
Caitforma  Stage  Co.,  25  GaL  460;  Theobald  v.  Hare,  8  B.  Mon.  42;  Cotion  ▼. 
Stale,  31  Miss.  504;  CroMiford  ▼.  BeaU,  21  Md.  206.  But  a  charge  should  be 
given  in  the  terms  in  which  it  is  asked,  where  it  is  conformable  to  law  and 
authorized  by  the  evidence  adduced;  and  in  some  jurisdictions  it  is  held  to 
be  error  to  refuse  a  charge  asked  for,  if  correct  in  point  of  law;  or  to  add 
thereto  a  material  qualification  not  required  nor  authorized  by  the  evidence: 
Hard^  v.  Helton,  50  Ind.  319;  Clealand  v.  Walker,  11  Ala.  1058;  S.  0.,  46  Id. 
238;  WaXkerY.  Stetaon,  UOhioSfc.  89;  a  G.,  84  Am.  Dec.  362;  CottonY.  State, 
31  Miss.  504.  A  general  charge  upon  a  point  raised  is  sufficient  to  substan- 
tially comply  with  the  request  to  charge  upon  it:  Lycoming  Tna,  Co.  v.  Schrrf- 
/0r,42Pa.  St  188;  S.G.,  82Am.Deo.501.  The  court,  however,  may  dedine 
to  notice  any  request  which  wants  addition  or  modification  to  render  it  ap- 
propriate: EoadY,  Bridgea,  67 Ga.  227;  City  Bank  qf  Macon  v.  Kent,  67  Id 
Wi  Vaa^fkm  ▼.  PiPfftr,  16  Vi.  206;  Treai  v.  Lord,  42  Me.  663;  BatelffY. 
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Baird,  14  Tex.  43;  Boyce  ▼.  Califiyrnia  Stage  Co.^  25  Gal.  460.  A  court  ia  not 
bound  to  modify  an  instruction  which  is  too  broad,  but  may  refoM  it  without 
giving  another  of  its  own  motion.  The  refusal  of  an  instmotioay  however, 
ia  not  equivalent  to  the  assertion  of  a  contrary  proposition  of  law:  Dempt&y 
V.  Beiiwedler,  22  Mo.  App.  43.  If  a  modification  U  desired  or  required,  a 
party  must  call  the  court's  attention  to  it:  State  v.  Pkhney,  42  Me.  384.  But 
if  a  charge  is  moved  for  by  either  party  in  writing,  it  must  be  given  or  re* 
fused  in  the  terms  in  which  it  is  written.  In  such  cases  the  court  cannot  add 
any  oral  qualifications  without  the  consent  of  counsel,  and  if  modifioatioiis 
or  qualifications  are  so  added,  the  judgment  will  be  reversed  for  such  error, 
if  excepted  to:  Edgar  v.  States  43  Ala.  45;  OaUowajf  v.  McLean,  2  Dak.  872; 
Campbell  v.  MiUer,  38  Oa.  904;  S.  C,  95  Am.  Dec  389;  Pate  v.  Wright,  30 
Ind.  705;  8.  0.,  95  Am.  Dea  705;  Hinton  v.  Ndma,  13  Ala.  222;  Heatttm  v. 
CkidnnaU  etc  J7.  R.  Co.,  16  Ind.  275;  S.  C,  79  Am.  Dea  431;  ProoSmee  v. 
HeasUm,  67  Ind.  482;  Ray  v.  Wooters,  19  111.  82;  Keiiworthjf  v.  WOliams,  5 
Ind.  375;  Clark  v.  State,  31  Tbx.  575;  Tre^ca  v.  Maddox,  11  La.  Ann.  206; 
S.  C,  66  Am.  Dec.  198;  Lea^ptrot  v.  Robertaon,  44  Ga.  46;  P^h  v.  MeOarty, 
44  Id.  383;  Dareett  v.  Crew,  1  Col  18;  People  v.  Trim,  37  GaL  274.  If  the 
charge  requested,  as  written,  needs  qualification,  modification,  or  restriction 
to  render  it  a  correct  legal  proposition,  applicable  to  the  evidence,  it  should 
be  refused.  If  the  court  gives  a  charge,  which  it  might  have  refused  without 
error,  it  cannot  afterward  add  a  qualification,  however  correct  in  point  of  law: 
Mland  v.  State,  52  Ala.  322.  In  California  it  is  fatal  error  to  give  oral  in- 
structions to  the  jury  in  criminal  cases,  without  the  consent  of  the  defend- 
ant: See  case  last  cited.  In  Goorgia  it  has  been  held  that  a  written  request 
to  charge  the  jury  must  be  applicable  to  the  facts  and  to  law,  or  the  court 
need  not  notice  it;  and  that  the  court  may  give  the  charge  with  verbal  modi- 
fications; but  the  whole,  taken  together,  must  be  correct:  CampkeU  y.  MUler, 
38  Ga.  304;  S.  C,  95  Am.  Dec  389. 

4.  Time  for  Request  and  Charge — DeTnandant^e  Rights  and  Duties — jVo- 
iure  of  Good  Instruction,  etc — The  duty  of  a  party  wishing  specific  in- 
structions is  to  ask  for  them,  especially  to  supply  omissions,  etc:  Tynan 
V.  Paschal,  27  Tex.  286;  S.  C,  84  Am.  Dec.  619;  Sidensparher  v.  Sidens- 
parher,  52  Mc  481;  S.  C,  83  Am.  Dec.  ^^',^Bomgesser  v.  Harrison,  12  Wis. 
544;  S.  C,  78  Am.  Dec.  757;  and  he  is  entitled  to  have  his  request  granted 
or  denied,  —  granted  if  the  instruction  is  proper;  refused  if  improper:  Phtmer 
V.  Gheen,  3  Hawks,  66;  S.  C,  14  Am.  Dec  572;  Fletcher  v.  Howard,  2  Aik. 
115;  S.  C,  16  Am.  Dec.  686;  Taylor  v.  HUlyer,  3  Blackf.  433;  8.  C,  26  Am 
Dec.  430;  Jarnea  v.  Fulerod,  5  Tex.  512;  8.  C,  55  Am.  Dec  743;  TriOer  v. 
Knabe,  12  Md.  491;  8.  0.,  71  Am.  Dec  607;  KeiU  v.  Spencer,  19  Fla.  748| 
Hays  V.  Paul,  51  Pa.  St.  134;  8.  C,  88  Am.  Dec  569;  Hocmn  v.  WeUherick, 
22  Minn.  152;  State  v.  Ott,  49  Mo.  326.  A  party  is  entitled  to  a  full,  fair, 
and  explicit  answer  to  his  prayer  for  instructions,  if  pertinent:  See  case  last 
cited;  Oalloway  v.  McLean,  2  Dak.  372. 

It  is  incumbent  on  a  party  seeking  an  instmotion  to  put  it  in  such  dear, 
precise,  and  intelligible  form  as  to  leave  no  reasonable  ground  for  misappre- 
hension by  the  jury  as  to  its  correct  meaning.  Numerous  and  verboee  in- 
structions have  a  tmdency  to  confuse,  rather  than  to  enlighten  a  jury.  A  few 
dear,  predse,  and  intelligent  instructions,  covering  the  law  of  the  case^  is 
what  should  be  given  to  the  jury.  These  should  be  requested  in  writing,  or 
be  given  by  the  court  General  propositions  do  not  enlighten  but  tend  to 
doud  the  minds  of  the  jury.  A  distinct  application  of  controlling  prind^es 
to  the  facts  of  the  particular  case  is  what  they  need.    The  askiDg  of  vdniiii* 
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Doos  mstmoiions  m  a  simple  case  not  requiring  tfaem  will  be  diafwrniteiMmoed  i 
M^UmalHe,  lAft  Im.  Co.  ▼.  Fm^  2  Cinn.  321;  Fither  v.  Steomi^  16  HL  897; 
Boemm  t.  Wdiherick,  22  Minn.  Ifi2;  Stale  v.  Oil,  49  Mo.  326;  Bamaom  t.  ChiH»» 
Han,  66  Qa.  351;  AdcuM  v.  8fMi,  68  HI.  417.  Bat  in  MeCaUb  y.  Sfuth,  22 
Iowa,  242,  it  was  held  not  a  good  reason  for  the  refusal  to  giye  instnustions 
that  they  were  nnneoessarily  lengthy  and  namerons,  or  that  they  were  sab« 
mitted  so  late  in  the  oaue  that  they  oonld  not  be  examined  without  keeping 
the  jury  in  waiting.  There  shoold  be  time  given  for  the  preparation  of  in- 
stnutions;  and  where  a  charge  in  writing  is  requested,  and  the  presiding 
judge  has  not  time  to  prepare  it  dnring  the  trial,  an  adjournment  from  one 
afternoon  untQ  the  next  morning  in  order  to  give  tune  for  its  oareful  prepara- 
tion, is  not  error:  Head  ▼.  Brtdgee^  67  Ga.  227.  iBstroctions  shoold  be  filed 
with  the  derk  before  being  read  by  the  court  to  the  jury.  And  the  word 
''givei^"  or  "refused "  should  be  written  on  the  margin  of  enoh  instraotion 
given  or  requested.  But  a  failure  to  comply  with  the  statute  is  not  ground 
ef  error,  unless  excepted  to:  Fry  t.  TilUm,  11  Neb.  456.  It  is  not  a  proper 
mode  of  requesting  instructions  to  ask  the  presiding  justice  "to  give  proper 
instructions''  upon  any  particular  piece  of  testimony  or  faot  appearing  in 
the  case:  Virgie  v.  Stetmm,  73  Me.  452;  and  the  praotioe  of  singling  out  in 
inetrootions  apecifio  acts,  and  asking  the  court  to  say,  as  a  matter  of  law,  thai 
if  these  acts  are  established  there  can  be  no  recovery,  is  not  permissihlei 
Meyer  v.  Paeyie  B.  B.  Co,,  45  Mo.  137.  A  request  to  charge  which  is  er» 
roneous  in  part^  as  embracing  too  much,  ia  entirely  ineffectual:  Hodgee  ▼. 
Cooper,  43  N.  T.  216.  Trial  courts  have  the.pewer,  by  reasonable  and  proper 
rules,  to  prescribe  within  what  time,  during  the  progress  of  the  trial,  instruc- 
tions must  be  presented.  And  this  dieoretionary  power  is  not  a  subject  of 
review:  PrmdenUe  v.  People,  42  IlL  217. 

In  some  jurisdictions,  the  request  for  instructions  must  be  made  before 
argument,  and  if  not  made  then,  the  court  need  not  notice  it:  Vamghan  v. 
Porter,  16  Vt.  266;  Barhnum  v.  State,  13  Ark.  705;  Harrieon  v.  Tounff,  9  0%, 
359;  Firman  v.  Blood,  2  Kan.  496.  But  it  is  not  fatal  error  for  the  court  to 
refuse  such  request  if  made  before  argument,  and  to  afterwards  give  it  of  its 
own  motion:  See  same  cases.  And  the  giving  of  an  instruction  after  the 
cloee  of  the  argument  before  the  jury,  although  irregular,  is  no  ground  for 
the  reversal  of  a  canse,  where  the  givinp  of  the  instruction  could  work  no 
harm:  Ckuk^y,  City  qf  SL  Jxnde,  50  Mo.  69.  But  the  more  liberal  and  better 
praotioe  is  for  the  court  to  allow  instructions  to  be  requested  at  any  time 
before  the  jury  retire^  and  if  they  are  unobjectionable,  pertinent  to  the  issue, 
and  neoesmry  for  the  jury  to  consider  in  making  up  their  verdict,  they  should 
be  given  by  the  coorti  notwithstanding  a  rule  requiring  all  instructions  to  be 
submitted  before  the  commencement  of  tiie  argument:  BiUinge  v.  MoCoy,  5 
Neb.  187 ;  Crippeu  v.  Hope,  38  Mich.  344.  A  rule  of  court  prohibiting  a  party 
from  obtaining  instructions  on  any  point  of  law  relevant  in  the  case,  at  any 
time  before  the  Jury  retire  from  tlie  bar,  ought  not  to  be  made^  and  if  made, 
ought  not  to  be  adhered  to:  BeU  v.  Iforth,  4  litt  133.  So^  with  a  rule  requir- 
ing a  party  who  desires  written  instructions  to  notify  the  court  of  such  de- 
sire before  the  trial  commences:  Laeelle  v.  WeiU,  17  Ind.  33;  Pattereon  v.  Batt, 
19  Wis.  243.  The  law  gives  litigants  a  ri^^t  to  instructions  before  the  jury 
retire,  and  no  court  can,  by  its  rules^  deprive  a  person  of  his  legal  right:  ^afl 
V.  North,  4  latt  133.  But  counsel  should  submit  their  requests  to  charge  in 
time  to  allow  them  to  be  examined  by  the  judge:  Crippen  v.  Hope,  33  Midh. 
344;  Nowkm  v.  Nemtom,  12  Ind.  527.  They  should  not  be  presented  aa  the 
Jury  are  leaving  the  jury-boK.    It  is  then  tee  late  for  counsel  to  make  any 
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■peeifio  charge  in  the  otee»  espeoially  after  the  Jury  have  been  charged:  Thk" 
Aom  ▼.  T^bnuu^  2  Jonee  ft  S.  236.  Soafteraoonrthasooiiimenoedtoiiistniel 
a  JTuy  orally,  it  ia  too  late  for  a  party  to  reqnire  inatmotioiui  to  be  gi^en  in 
writiiig:  Bogff$  ▼.  CUftan,  17  Ind.  217;  NewUm  ▼.  Newion,  12  Id.  627.  So 
where  the  request  ia  made  during  the  conduding  argument  to  charge  the  jury 
in  writing,  and  not  within  time  to  permit  the  court  to  reduce  all  its  inatmo- 
ticna  to  writing  before  being  called  upon  to  charge  the  Jury,  the  court  does 
not  err  in  giving  to  the  jury  orally  nioh  of  iti  instructions  as  it  did  not  have 
time  to  reduce  to  writing:  Atekiton  €te,  B,  S,  Co.  ▼.  FremiXn,  23  Kan.  74* 
Requests  to  charge  should  be  presented  in  the  hearing  of  opposing  counsel: 
Tinkham  ▼.  ThomM^  2  Jones  ft  S.  236.  If  the  charge  as  made  omits  anything 
essential,  the  judge  should  allow  proper  requests  to  be  submitted  at  any  time 
before  the  jury  retire:  Ch^ppen  ▼.  Hope^  88  Mich.  844.  Where  a  case  is  tried 
by  the  court  sitting  as  a  jury,  it  is  improper  practice  to  ask  instructions,  and 
a  judgment  will  not  be  rerersed  for  a  refusal  to  grant  them:  Clou»e  v.  Jlfaguire^ 
17  Ma  168.  There  is  no  law  prescribing  any  particular  time  at  which  in- 
structions in  criminal  cases  shall  be  given:  Cfwatim  ▼.  OoTnmomoealih,  9  Leigli, 
678;  S.  C,  33  Am.  Dec  264. 

6.  IntirudhnB  mmai  be  Ohen  when,  —  A  party  has  a  right  to  demand  in« 
structions,  and,  if  proper,  to  insist  upon  them  being  given  in  the  terms  asked: 
Oleakmd  v.  Walker,  11  Ala.  1058;  S.  C,  46  Am.  Deo.  238;  Hecuion  v.  Obidii- 
mH  etc  R.  R,  Co.,  16  Ind.  275;  S.  C,  79  Am.  Dec  430;  PaU  v.  Wrigki,  30 
Ind.  476;  Clark  v.  State,  31  Tez.  674;  StaU  v.  Witaon,  2  Scam.  226;  JTinAm 
V.  Ntbne,  13  Ala.  222;  and  the  charge  of  the  court  must  be  in  writing,  if 
either  party  objects  to  its  being  verbal:  See  same  cases.  Where  the  charge 
requested  is  appropriate  to  the  evidence,  and  conformable  to  law,  it  is  error 
for  the  court  to  fail  or  refuse  to  give  it  in  the  language  requested:  Cole  v. 
ifi^fifi,  13  Id.  637;  Clealand  v.  Walker,  11  Id.  1068;  S.  C,  46  Am.  Dec 
238;  Waahimm  v.  Tracy,  2  D.  Chip.  128;  S.  C,  16  Am.  Dec  661;  Shewmake 
V.  Jones's  Ex*rs,  87  Oa.  102;  /o^  v.  Phifer,  11  Ala.  636;  Norwood  v.  Boon,  21 
Tex.  692;  Danlsv.  Stale,  10  Oa.  101;  Gall  v.  Jackson,  9  Id.  161;  Baltimore  etc. 
B.  B.  Co,  V.  Lafferiys,  14  Oratt.  478;  ZabriOie  v.  Smith,  13  N.  T.  322;  Ba^s 
V.  Borders,  1  Oilm.  46;  Earle  v.  Thomas,  14  Tex.  683;  Owings  v.  TroUer,  1 
Bibb,  168;  Peoplev.  Taylor,  36  0aL266;  Cottony. State,  31  Miss.  604;  Briffffs 
V.  Town  </  Georgia,  12  Vt.  60;  Baltimore  etc  B.  B.  Co.  v.  Polly,  14  Oratt 
447;  Peshlne  v.  Shqpperson,  -17  Id.  473;  and  its  refusal  cannot  be  excused  by 
giving  other  charges  of  equivalent  import,  either  at  the  time  of  request  or 
subsequently:  Ivey  v.  Phifer,  11  Ala.  636;  Hinton  v.  Nehu,  13  Id.  222; 
though  in  some  cases  it  is  sufficient  if  the  court  substantially  complies  with 
the  request  by  giving  the  substance  of  the  special  instructions  asked:  Patter^ 
son  V.  Mclver,  90  N.  0.  493;  Dodge  v.  Sogers,  9  Minn.  223;  Fay  v.  O'NeiH 
36  N.  T.  11;  Sherman  v.  Wakeman,  11  Barb.  264;  MarshaUy.  Flmn,  4  Jones, 
199;  fTtflaamsv.  ^IrcA,  6  Bosw.  299.  In  preparing  instructions,  each  party  may 
assume  any  reasonable  hypothesis  in  relation  to  the  facts  of  tiie  case,  and  ask 
the  court  to  declare  the  law  as  applicable  to  it;  and  it  is  error  to  refuse  an 
instruction  so  framed  because  the  case  supposed  does  not  include  some  other 
hypothesis  equally  rationaL  Every  instruction  which  correctly  declares  the 
law  applicable  to  tiie  case  which  it  supposes,  if  the  case  can  be  rationally  inferred 
from  the  testimony,  should  be  given:  Ptaple  v.  Taylor,  36  OaL  S06.  And 
though  an  instruction  as  asked  is  not  wholly  correct^  yet  if  the  general  re- 
fusal of  it  may  mislead  the  jury,  the  court  should  accompany  the  refusal  with 
an  explanation  to  the  jury,  or  should  give  them  an  instruction  stating  the  cor- 
rect praposition:  PesUnev.  Shepperson,  17  Oratt  472;  Baltimore  etc  B.  B.Ofk 
V.  Polly,  14  Id.  447. 
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Li  an  oaan  either  perty  may  aek  inrtraotioiu  ae  to  the  l^gal  cffaet  of  the 
tfidenoe  introdnced,  or  of  any  particular  ciroaiiistaaoe  whioh  may  be  offered 
to  the  jury,  and  from  whioh  the  partienlar  matter  in  ooatroversy  ia  to  be 
dednoed:  Umhn  Bank  y.  Kerr,  7  Md.  88;  NaOor  v.  Baude,  3  Id.  251;  Moe$ 
T.  Amarkan  Ex.  Bankt  11  Id.  173;  aa  upon  failure  of  plaintiff's  proof,  defend- 
ant may  ask  an  inatmction  that  the  evidence  was  not  legally  lofficient  te 
maintain  an  action:  KcUhr  ▼.  Bcwk,  3  Id.  251;  and  a  party  may  ask  the 
direction  of  the  ooort  npon  the  effect  of  testimony  in  a  case,  whether  that 
tsstimony  be  offered  sabjeot  to  all  objection  as  to  its  admissibility  and  effect 
or  not:  Inloea  ▼.  American  Ex,  Bank,  11  Id.  173^  In  Maryland,  it  is  held 
that  a  party  has  the  right  to  segregate  any  portion  of  the  facts  of  a  case  from 
the  whole  body,  and  ask  the  instmction  of  the  court  npon  them;  and  that  it 
is  for  the  other  party,  if  he  desires  it,  to  aak  the  opinion  of  the  court  on  the 
whole  testimony:  Dajf  v.  Daif,  4  Id.  262;  but  see  Jleyier  ▼.  Pacffie  B.  R.  Co., 
45  Ma  137,  cited  eupra,  in  subdivision  4.  If  there  be  any  evidence  intro- 
duced tending  to  prove  a  fact  relied  upon  by  a  party  to  a  suit^  it  is  error 
to  refuse  instructions  putting  that  fact  to  the  jury:  Bidene  v.  Bidene,  29  Id. 
470;  SmUhr.  Joknmm,  13Ind.  224;  QWeeyv.  Peeler,  22 Tex.  683. 

6.  Ina6r%icUon»  ehould  be  B^/keed  when, —  Conflicting,  indefinite,  ambiguous, 
or  misleading  instructions  should  not  be  given,  and  it  is  not  error  for  the 
eourt  to  refuse  to  do  so:  Loeby.  Weie,  64  Ind.  286;  Stockton  v.  Frey,  4  Oill, 
406;  &  C,  45  Am.  Dec.  138;  Pomroy  v.  Parmke,  0  Iowa,  140;  S.  C,  74  Am. 
Deo.  828;  WhUey.  Thomas,  12  Ohio  8t  312;  S.  0.,  80  Am.  Dec.  347;  Southern 
S.B.Co,y. Kendriek,  40  Miss.  374;  a  a,  90  Am.  Dec  332;  StaUy. Benham, 
S3  Iowa,  154;  &  C,  92  Am.  Dec  417;  Brigga  v.  Toum  of  Oeorgia,  12  Vt.  60. 
So  the  refusal  of  instructions  is  not  error  when  they  are  asked  upon  imma- 
terial iisues;  and  such  refusal  is  no  ground  for  new  trial  or  reversal:  Pomrop 
V.  PamUee,  0  Iowa,  140;  S.  0.,  74  Am.  Dec  328;  JetoeU  v.  Lkieoln,  14  Mc 
116;.&  a,  31  Am.  Dec  36;  Whidden  v.  Sedye,  40  Mc  247;  S.  0.,  63  Am. 
Dec  661;  Conffer  v.  Dean,  3  Iowa,  463;  S.  0.,  66  Am.  Dec  93;  Treat  v.  i^ord; 
42  Mc  562;  8.  0.,  66  Am.  Dec  298;  State  v.  Shippey,  10  Minn.  223;  S.  0., 
88  Am.  Dec  70.  Such  instructions,  though  wrong,  are  of  no  avail  to  a  party 
•Koepting:  TF;U(Uenv.i9ee;ye^40Mc247;  S.  C,  63Am.Dec661.  Soacourt 
is  not  bound  to  give  instructions  if  there  is  no  evidence  for  a  finding.  A 
prayer  not  based  on  evidence  should  be  refused:  See  notes  to  Blankenehxp  v. 
JDloivi^82Am.Dec613;  Congery,  Dean,  66  Id.  96;  Breeeey.  State,  80 Id.  347; 
Harvey  y.  Thomae,  10  Watts,  63;  S.  C,  36  Am.  Dec  141,  note  144;  Hainee  v. 
Bknffer,  13  Pa.  St  541;  a  0.,  53  Am.  Dec  493;  Fairiah  v.  Bdglt,  11  Oratt  697; 
8.  0.,  62  Am.  Dec  666;  Johneon  v.  Jemunge,  10  Gratt.  1;  S.  C,  60  Am.  Dec 
828;  Duggku  v.  Wateon,  15  Ark.  118;  8.  0.,  60  Am.  Dec  560;  Andre  v.  Bod- 
man,  13  Md.  628;  S.  0.,  71  Am.  Dec  628;  Cookey.  England,  27  Md.  14;  S.  C, 
92  Am.  Dec  618;  Wright  v.  Wekh,  3  McAr.  479;  Brown  v.  State,  28  Oa.  199; 
Earle  v.  TTumuu,  14  Tex.  583.  So  instructions  based  on  rejected  testimony 
are  properly  refused:  Pleaeante  v.  ScoU,  21  Ark.  370.  So  may  instructions 
be  refused,  where  they  need  to  be  qualified  or  explained  to  prevent  the  jury 
from  being  misled:  SwaUow  y.  State,  22  Alsk.  20;  OodboUy.  Blair,  27  Id.  592; 
Dunlap  V.  Bobmmm,  28  Id.  100;  Hail  v.  Hunter,  4  G.  Greene,  539;  BoUUm  v. 
Langdon,  26  Ala.  660;  or  where  they  have  already  been  given  in  substance: 
McOomgley,  Dougherty,  71  Mc  259;  Tabery.  Huteon,  5  Ind.  322;  S.  0.,  61 
Am.  Dec.  96;  Abrame  v.  Foehee,  3  Iowa,  274;  S.  C,  66  Am.  Dec  77;  Baver 
V.  Webeter,  3  Iowa,  502;  S.  0.,  66  Am.  Dec  96;  Pettigrew  v.  Bamum,  11  Md. 
484;  &  C,  69  Am.  Dec  212;  HoOoum  y.  Schrimpf,  21  Tel.  22;  S.  C.,73Am. 
Dec  221;  Peqpfe  V.  Ay,  27  OaL  507;  &  0.,  87  Am.  Deo.  95.    Anditisnot 
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for « ooert  to  refoae  to  lepeat  its  iafltmcttonfl  in  dUSBNot  ItagMige^ 
bat  the  asme  in  snbstance,  «ftor  they  hs^  onoe  been  gNien:  HMrookr. 
Utka  etc  R,  R,  Co.,  12  K.  T.  236;  a  O.,  64  Am.  Deo.  602;  HaUy  ▼. 
MetM,  44  m.  226;  S.  C,  92  Am.  Deo.  Iffi;  PeopU  v.  O'CbnneS;  62  Hoir. 
Ft.  48^  iSoomi  r.  nr<iCfter<dt  22  Minn.  162;  Wright  ▼.  Amn,  28  Id.  962; 
ife6M^  ▼.  Dmigkerty,  71  Mo.  259;  Lioifd  v.  Jlbors^  88  Ohio  St.  07.  FImn 
ticiilarly  if  the  charge,  or  a  pftrt  of  it^  was  wrong  at  first:  See  case  last 
dted.  Soacharge  may  be  refused  without  enor  if  it  is  not  appUeable  to  tfae 
case:  HaU  ▼.  Hunter,  4  G.  Greene^  539;  or  some  point  therein:  MUeay.  Jfymm, 
Walker,  379;  or  ii  requested  in  the  alternative,  when  one  of  the  alternatives 
is  emmeons,  although  the  other  may  be  oonect:  Beny  ▼.  Oriffin,  10  Md»  27; 
S.  0.,  69  Am.  Dec  123;  or  where  the  prayer  involves  a  complicated  state- 
ment which  it  would  be  difficult  for  the  jury  to  understand:  Whit^ard  ▼• 
Burdemyer,  1  Gill,  127;  S.  G.,  39  Am.  Dec  640;  or  is  otherwise  impropsrt 
Oveimge  t.  Tretter,  1  Bibb^  158b  A  request  to  charge  that  one  of  several  mat- 
ters constitutes  a  good  defense,  where  eaoh  would  not  do,  may  be  disregazdsd 
by  the  judge:  BowmMi  v.  TtaU,  23  Wend.  306;  S.  G.,  35  Am.  Dec  662. 

Where  the  evidence  is  conflicting  on  a  question  of  fact  matftrial  to  the  de- 
fense, the  plaintiff  is  not  entitled  to  a  charge  asserting  his  right  to  a  recov- 
ery on  the  whole  evidence:  Woo\forh  v.  BuiUvan,  23  Ala.  548;  Bernhard  v. 
Bninner,  4  Bosw.  528.  If  a  cha^e  is  asked  which  admits  of  two  oonstmo- 
tions,  one  of  which  is  csdculated  to  confuse  and  misiead  the  jury,  it  may  be 
refused:  Rolaton  v.  Langdon,  26  Ala.  660.  If  the  evidence  in  a  criminal  case 
18  conflicting,  the  defendant  has  no  ground  of  exception  to  the  refusal  of  the 
judge  to  iBsfaniot  the  jury  that^  if  they  believe  the  defendant's  testimony, 
they  should  acquit  him:  OoTnmonweaUk  v.  Broadbedt,  124  Mass.  319.  So  a  long 
string  of  instmotioii%  loaded  with  words,  running  into  eaoh  other,  involved 
fla  intrioaeiss^  and  requiring  as  mnok  elucidation  as  the  faoto  of  the  case 
themselves,  may  properiy  be  vefossd:  State  t.  ilfisB^  15  Mc  153;  State  v.  ^yd, 
15  Id.  349;  Lcmry  v.  Bedtner,  5  B.  Mon.  42.  In  Iowa,  the  practice  of  giving 
instructions  to  the  jury,  as  framed  by  counsel,  was  condemned  in  State  v. 
Collins,  20  Iowa,  85,  where  the  court  said  that  the  better  practice,  as  a  gen- 
eral rule,  was  for  the  judge  to  put  aside  the  instructions  asked  by  the  respect- 
ive counsel,  and  cover  the  whole  ground  of  the  controversy  in  a  corrected  and 
methodical  charge  of  its  own,  stating  the  questions  of  fact  to  be  decided,  and 
the  law  applicable  thereto,  under  the  issues  and  the  evidence.  Where  the 
judge  wrote  upon  the  margin  of  the  first  of  several  sheets  of  paper  tetened 
together,  and  containing  instructions  asked:  "  Instructions  1  to  7  all  refused, " 
and  signed  the  same,  it  was  held  to  be  in  substantial  compliance  with  the 
statute,  requiring  the  court  to  write  on  the  margin  of  each  instruotioii  aol 
given  the  word  "  refused  ":  Harvey  v.  Tarna  Co,,  53  Iowa,  228. 

A  party  has  no  right  to  ask  a  new  and  substantive  charge  to  the  jury,  on 
their  return  into  court,  before  verdict,  for  further  instructions,  or  for  an 
explanatioQ  of  the  charge  previously  given,  or  for  the  purpose  of  having  it 
again  repeated.  The  court  will  not  instruct  the  jury,  under  such  circum- 
stances, upon  the  motion  of  either  of  the  parties:  Prosaer  v.  Hendereon,  11 
Ala.  484;  Turner  v.  Foxall,  2  Granch  C.  G.  324;  Forretit  v.  Hamon^  1  Id.  63;  but 
it  is  not  error  for  the  court,  at  the  jury's  request,  to  give  further  information 
or  explanation  in  open  court,  when  counsel  are  present:  Foster  v.  Tunter,  31 
Kan.  58.  It  is  improper,  however,  to  give  any  instruction  to  the  jury,  after 
they  have  retired,  upon  any  question  not  asked  by  the  jury:  State  v.  Broem, 
12  Minn.  538;  United  States  v.  Wftite,  5  Granch  G.  G  116;  Turner  y.  FesBoU, 
2  Or.  Gt.  324;  Forreet  v.  Hanaon,  1  Id.  63;  State  v.  Pitta,  11  Iowa,  843;  or  to 
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l^ve  them,  OTea  npon  request^  another  fall,  complete,  and  dififorent  chaxga 
upon  material  qnertiona  involTed  in  the  iasae  of  the  case:  Foder  v.  ThimeTf 
31  Eaa.  58.  Bnt  in  Georgia  it  is  error  to  refuse  counsel's  request  for  a  proper 
instmctiony  upon  a  point  not  charged  by  the  court,  when  the  jury  return 
seeking  further  instmctions,  and  such  point  is  proper  for  them  to  consider: 
TeldeU  ▼.  Shinholater,  15  QtL  189.  It  is  not  error  for  the  court  below  to  re- 
fuse verbal  instructions  asked  by  counsel,  if  the  court  correctly  give  the  law 
upon  all  the  points  arising  in  the  case:  Orisman  v.  McDonald,  28  Ark.  8.  If 
a  charge  asked  embraces  several  different  propositions,  some  of  which  are 
good  and  some  bad,  the  court  may  refuse  the  whole  without  error,  and  an 
Appellate  court  will  not  consider  an  exception  to  the  refusal  to  give  the  charge 
in  gross:  Magee  v.  Badger,  84  N.  Y.  247;  S.  C,  90  Am.  Dec.  691,  note  695; 
Preston  v.  LeiglUon,  6  Md.  88;  Beaver  v.  Tayhr,  93  U.  S.  46;  but  in  West 
Virginia  the  good  is  severed  from  the  bad  in  such  cases,  and  given  to  the  jury: 
Peahine  v.  Shepperson,  17  Gratt  472;  S.  G.,  94  Am.  Dec.  468. 

7.  New  Trial — Bevertal  of  Judgment — Erroneous  and  Harmless  InstruO' 
tions.  —  A  new  trial  will  be  granted  where  instructions  given  were  conflicting: 
Pamroy  v.  PamUee,  9  Iowa,  140;  8.  G.,  74  Am.  Deo.  328.  While  the  refusal 
of  proper  instructions,  or  the  giving  of  improper  ones,  will  not  always  occa- 
flion  a  reversal  of  the  judgment,  yet  that  is  when  substantial  justice  has  been 
done,  and  the  instructions  were  not  of  such  a  character  as  would  tend  to  mis- 
lead the  jury  on  the  doubtful  facts  in  the  case.  The  general  rule  is,  that  if 
the  instmotions  are  objectionable,  and  the  natural  effect  would  be  to  mislead 
the  jury  where  the  facts  are  controverted,  the  verdict  will  be  set  aside,  and  a 
new  trial  awarded:  Adams  v.  Smith,  58  IlL  417;  ^ent  v.  Lawson,  12  Ind.  675; 
8.  G.,  74  Am.  Deo.  233.  If  the  instruction  is  such  that  the  ground  upon 
which  the  verdict  was  rendered  cannot  be  ascertained,  the  verdict  must  be 
Mt  aside:  Holmes  v.  Doane,  9  Gush.  135.  So  where  the  plaintiff  seeks  to  re- 
cover upon  a  double  ground,  and  it  is  not  known  upon  which  ground  a  ver- 
dict was  found  for  him,  the  appellate  court  will  grant  the  defendant  a  new 
trial  for  misdirection  in  matter  of  law  touching  either  ground  of  liability: 
Om  V.  Read,  5  R.  I.  343;  S.  G.,  73  Am.  Dec.  73.  But  instructions  irrelevant 
to  the  issue  do  not  per  se  authorize  a  new  trial:  Cannon  v.  A  labury,  1  A.  K. 
Marsh.  76.  Where  error  of  court  m  charging  the  jury,  or  refusing  to  charge 
it^  does  no  injury,  as  where  it  could  not  have  altered  the  verdict,  it  is  not  a 
ground  for  a  new  trial:  Nicholson  v.  New  York  etc,  IL  R,  Co.,  22  Gonn.  74; 
S.  G.,  56  Am.  Dec.  390;  Western  Stage  Co.  v.  Walher,  2  Iowa,  504;  S.  G.,  65 
Am.  Dec.  789;  Boss  v.  Bank  of  Burlington,  1  Aik.  43;  S.  C,  15  Am.  Dec 
664;  Jewet$  v.  Lincoln,  14  Me.  116;  S.  G.,  31  Am.  Dec.  36;  Leaptroi  v.  Robert- 
aon,  44  Ga.  46;  Union  Bank  etc.  v.  Planters*  Bank,  9  Gill  &  J.  439;  S.  G.,  31 
Am.  Dec.  173;  Cliase  v.  Was/tbum,  1  Ohio  St  244;  S.  G.,  59  Am.  Dec.  623; 
<3funn's  Adm'r  y.  Todd,  21  Mo.  303;  S-G.,  64  Am.  Dec.  231;  Hardy  v.-  CoWy, 
42  Me.  381.  But  a  new  trial  will  be  granted,  although  the  party  against 
'vdiom  erroneous  instructions  were  given  obtains  a  verdict,  if  the  law  was  so 
erroneously  stated  that  the  defendant  might  thereby  have  been  prevented 
from  making  his  full  defense:  Clarke  v.  Diggs,  6  Ired.  159;  S.  C,  44  Am.  Dec. 
73.  Where  the  verdict  is  right  and  the  instructions  wrong,  it  is  not  ground 
for  a  new  trial  that  the  jury  disregarded  erroneous  instructions:  Armstrong 
V.  Keith,  3  J.  J.  Marsh.  153;  S.  G.,  20  Am.  Dec.  131;  WeWxmi  v.  Weaver,  17 
<3a.  267;  S.  G.,  63  Am.  Dec.  235;  Peck  v.  Land,  2  Ga.  1;  S.  G.,  46  Am.  Dec 
368;  Treeoa  v.  Maddox,  11  La.  Ann.  206;  S.  0.,  66  Am.  Dec  198;  Comnum^ 
wealth  V.  Van  Tuyl,  1  Met.  1;  S.  0.,  71  Am.  Dec.  455;  but  there  are  oases  hold- 
ing that  the  jury  must  receive  the  law  from  the  court,  and  act  according  to 
Am.  Dec  Vol.  XCIX^O 
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diet  by  the  oonrt,  ao  that  they  may  be  aeen  by  eoaneel:  LHghUm  v.  Sargmd, 
81 K.  H.  119;  S.  C,  64  Am.  Deo.  323;  Shapiey  v.  WhMe,  6  K.  H.  172.  In- 
•tmctioiiB  to  the  jury  should  always  be  given  in  open  court:  0*C<mmor  ▼. 
OiUhrie,  11  Iowa,  80;  and  it  is  not  error  to  permit  the  jury  to  take  the  writ- 
ten instructions  of  the  court  with  them  when  they  retire  to  consider  upon 
their  verdict,  provided  they  take  the  whole  of  them:  Head  v.  Langunvikg^  15 
Id.  235;  Dvjson  v.  StaU,  13  Fla.  636;  and  they  may  take  a  written  instruction 
asked,  but  refused:  LanQworihy  v.  ConneMy,  14  Neb.  340;  8.  C,  45  Am.  R^ 
117.  The  court  may  overrule  an  improper  instruction  asked  without  giving 
any  instruction  upon  the  points  of  law  involved:  0wng9  T.  Trotter^  1  Bibb^ 
158.  The  effect  of  an  erroneous  instruction  may  be  cured  by  correct  accom* 
panying  ones:  Benson  v.  Atwood,  13  Md.  20;  S.  C,  71  Am.  I)ec.  611;  Woodr. 
Chambers,  20  Tex.  247;  S.  C,  70  Am.  Deo.  882;  Smurr  ▼.  State,  88  Ind.  504. 
In  Indiana,  it  is  held  that  an  erroneous  instruction  is  not  cured  by  the  sub- 
sequent giving  of  a  correct  one,  unless  the  former  be  withdrawn;  but  where 
the  court  substitutes  and  reads  to  the  jury  another  series  of  instructions  for 
the  series  first  read,  in  which  substituted  series  the  error  is  corrected,  this 
fact  is  equivalent  to  a  withdrawal  of  the  first  series:  McOrory  v.  Andenom, 
103  Id.  12.  Where  a  party  requests  a  written  instruction,  but  does  not 
write  it  out  himself,  the  judge  may  dictate  it  to  the  attorney,  and  the  latter 
must  reduce  it  to  writing.  It  is  not  necessary  for  the  judge  to  do  it  with  his 
own  bands:  Barhman  v.  State,  13  Ark.  706.  A  party  cannot  complain  if  the 
instructions  given  were  coirect,  covered  the  whole  ground  of  the  case,  and 
his  were  not  given,  though  correct:  Baltimore  etc.  R,  R,  Co.  v.  Worthington,  21 
Md.  275;  S.  C,  83  Am.  Dec.  678,  note  589;  Pettigrew  v.  Banmm,  11  Md.  434; 
S.  0.,  69  Am.  Dec.  212,  note  226;  New  York  Life  /its.  Co.  v.  Flack,  3  Md. 
341;  S.  C,  56  Am.  Dec.  742,  note  755;  Hunt  v.  Rofntuon,  13  Mo.  82;  a  C, 
53  Am.  Deo.  134,  note  337. 

9.  Bxceptione  and  Objectiona — Inntffickricy  qf  Oeneral  Exeeptiona — NeceaeUg 
for  Specific  Olfjectiona —  WTuU  Record  mutt  Show — PresuTnptions,  etc  —  A 
party  complaining  of  error  in  the  giving  or  refusal  of  instructions,  or  an  omis- 
sion to  give  them,  must  affirmatively  show  it:  DonneU  v.  Jwtea,  17  Ala.  689; 
S.  C,  52  Am.  Deo.  194;  Conger  v.  Dean,  3  Iowa,  463;  S.  C,  66  Am.  Dec  98i 
as  that  there  was  evidence  to  which  an  instruction  refused  was  applicable, 
etc. :  Marquis  v.  Rogers,  8  Blackf .  118.  But  no  exception  lies  to  an  instruction 
favorable  to  the  party  complaining:  Harris  v.  Pierce,  6  Ind.  162;  Common' 
wealth  v.  Oill,  14  B.  Men.  20;  Boeley  v.  Chesapeake  Ins.  Co.,  3  Gill  &  J.  450; 
Neddy  v.  State*s  Leasee,  8  Terg.  248.  Objections  to  instructions  come  too 
late,  as  a  general  rule,  if  first  made  in  the  appellate  court:  Lanham  v.  Com^ 
momoealth,  3  Bush,  528;  DaUy  v.  Nuttman^  14  Ind.  339;  Fleming  v.  Potter,  14 
Id.  486;  Stewart  v.  Harper,  16  La.  Ann.  181.  Thus  an  objection  that  instruc- 
tions were  not  reduced  to  writing  comes  too  late  in  the  appellate  court  when 
the  law  does  not  require  the  court  to  reduce  its  charges  to  writing,  unless  re- 
quested to  do  so  by  a  party,  and  no  such  request  was  made,  and  no  objectioii 
interposed:  Taber  v.  Hutson,  5  Ind.  822;  S.  C,  61  Am.  Dec.  96.  In  Texas» 
however,  though  an  objection  to  a  criminal  charge  in  cases  above  the  grade 
of  misdemeanors  be  first  taken  in  the  appellate  court,  that  court  will  reverse 
the  judgment  if  the  instruction  related  to  a  material  matter,  prejudiced  the 
defendant's  rights,  and  was  calculated  to  mislead  the  jury:  Bishop  v.  Stale,  43 
Tex.  390;  Haynea  v.  State,  2  Tex.  App.  84;  Mace  v.  State,  9  Id.  110;  ThaUhar 
V.  Mills,  14  Tex.  13;  8.  C,  65  Am.  Dec  95.  8o  in  New  York:  People  v.  Mc- 
Oofin,  16  N.  T.  58;  &  C,  69  Aul  Dec  642.  But  even  in  those  courts  a  party 
who  makes  his  objection  to  judicial  action  prejudicial  to  him  at  the  proper 
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time  is  entitled  to  have  his  objection  more  faTorably  considered  than  if  it  had 
been  inopportnnely  delayed:  Bishop  ▼.  State,  43  Tex.  390.  The  general  rale, 
however,  is,  that  error  in  omitting  to  give  instraotions,  or  in  giving  or  refos- 
ing  them,  unless  excepted  to,  is  not  available  on  error  or  appeal  to  the  com- 
plaining party,  and  will  not  be  noticed  in  the  appellate  court:  Martin  v.  People, 
13  HI.  341;  BuchmaOer  v.  Cool,  12  Id.  74;  Stemman  v.  Toliver,  13  Mo.  690; 
LobdeU  v.  HaU,  3  Kev.  507;  Krack  v.  W<^f,  20  Ind.  88;  ThatOier  ▼.  BlVb,  14 
Tex.  13;  S.  O.,  65  Am.  Dec.  95;  Price  v.  Staie^  86  Miss.  531;  8.  O.,  72  Am. 
Dec  195;  Baton  v.  Cfeater,  31  Iowa,  475;  even  where  there  is  no  necessity  of 
a  motion  for  a  new  trial:  See  case  last  cited.  The  same  nile  applies  where  a 
party  demands  that  instructions  be  reduced  to  writing,  if  the  court  gives 
them  orally.  An  exception  must  be  taken,  or  the  error  is  waived:  HeaMon  v. 
Obdnnoft  etc.  i?.  R,  Co,,  16  Ind.  275;  S.  C,  79  Am.  Dec.  430.  A  failure  to 
except  to  the  refusal  of  such  demand,  or  to  the  giving  or  refusing  to  give  in- 
structions before  the  jury  icctire,  is  considered  an  approval  of  the  judicial  ac* 
tion:  Beans  v.  Burlington  etc.  B,  B.  Co,,  21  lowa^  374.  A  failure  to  give 
instructions  is  not  a  subject  of  exception,  unless  they  were  requested,  refused, 
and  an  exception  taken  to  such  refusal:  Moore  v.  Fitehburg  B.  B.  Corp.,  4 
Gray,  465;  S.  C,  64  Am.  Dec.  83.  In  some  cases,  the  giving  of  an  erroneous 
instruction,  not  excepted  to,  cannot  be  assigned  as  a  ground  for  a  new  trial; 
Beala  v.  BecUa,  20  Ind.  163.  So  a  refusal  to  give  instructions  is  not  assign- 
able as  error,  where  there  was  no  motion  for  a  new  trial  on  that  ground: 
Fleming  v.  Potter,  14  Id.  486. 

In  Kew  York,  it  has  been  held  that,  upon  a  motion  for  a  new  trial  upon  a 
case  made  for  the  misdirection  of  the  judge  in  his  charge  to  the  jury,  it  is 
not  necessary  that  the  charge  should  be  excepted  to.  On  a  bill  of  excep- 
tions, the  rule  is  otherwise:  Oeer  v.  Archer,  2  Barb.  420;  Archer  v.  HvhbeU, 
4  Wend.  514;  but  see  Baymond  v.  Howland,  17  Id.  389.  Instructions  not 
excepted  to,  but  which  appear  from  the  record  to  have  been  given  or  refused, 
are  open  for  consideration,  under  the  statute  of  Mississippi,  on  motion  for  a 
new  trial:  Majfer  v.  McLure,  36  Miss.  389;  S.  C,  72  Am.  Dec  190.  Under 
the  Nevada  practice,  if  an  exception  is  actually  taken  at  the  trial,  but  not 
drawn  up  in  form  for  the  judge's  signature,  and  no  note  of  it  is  made  either 
by  the  judge  or  the  clerk,  still  the  party  dissatisfied  with  the  judgment  has 
a  right  to  make  his  statement  on  motion  for  new  trial,  or  on  appeal,  and  in 
either  of  such  statements  he  may  show  an  exception  that  he  really  took 
during  the  trial,  although  there  be  no  note  of  the  same:  LobdeU  v.  Hall,  3 
Nev.  507.  On  appeal,  the  presumption  is  in  favor  of  the  instructions  given 
to  the  jury  in  the  court  below  in  every  particular  not  excepted  to,  and 
spread  upon  the  record:  Baymond  v.  Bowland,  17  Wend.  389;  Sideneparher 
V.  Sideneparker,  52  Mc  481;  S.  C,  83  Am.  Dec  627;  State  v.  Sfuppey,  10 
Minn.  223;  S.  C,  88  Am.  Dec  70;  Woodrvff  v.  Oamer,  27  Ind.  4;  S.  C,  89 
Am.  Dec.  477;  Gregory  v.  Allm,  Mart,  ft  Y.  74;  While  v.  Jordan,  27  Me. 
870;  Bogge  v.  CZi/lon,  17  Ind.  217;  LchdeU  v.  HaU,  3  Nev.  507.  The  ac- 
tion of  the  court  below  in  omitting  instructions,  or  in  granting  or  refusing 
them,  will,  in  an  appellate  courts  be  presumed  correct,  unless  the  error  ob- 
jected to  appears  of  record,  and  enough  of  the  evidence  is  stated  to  support 
the  objection:  Newton  v.  Newton,  12  Ind.  527;  Higgine  v.  Carlton,  28  Md. 
115;  S.  C,  92  Am.  Dec.  666;  ChUds  v.  McCheaney,  20  Iowa,  431;  S.  C,  89 
Am.  Dec.  545.  note  to  People  v.  King,  87  Id.  101;  Oravee  v.  State,  12 
Wis.  591;  Dann  v.  Cudney,  13  Mich.  239;  S.  C,  87  Am.  Dec.  755;  Price 
V.  StaU,  36  Miss.  531;  S.  C,  72  Am.  Dec.  195;  FUsshugKe  Ex'r  v.  F^ttkugh, 
11  Gratt.  300;  S.  C,  62  Am.  Dec  658;  BriU  v.  AyleU,  11  Ark.  475;  S.  C, 
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52  Am.  Dec  2S2;  Blue  v.  ESSAy,  1  T.  B.  Mon.  195;  S.  C,  15  Am.  Dec  95; 
Budbmatter  v.  Cool,  12  111.  74;  Lobdell  v.  HaO,  3  Key.  607;  People  v. 
Trim,  37  Cal.  274;  Potter  v.  Wooeter,  10  Iowa,  334;  OUea  ▼.  FautUleroy, 
13  Md.  126:  Pedm  v.  2£oore,  1  Stew,  ft  P.  71;  S.  C,  21  Am.  Dec.  649;  but 
on  exoeptiona  to  instrnctionfl  actually  giTen  on  the  ground  of  errors  of  law, 
no  testimony  need  be  stated:  See  case  last  cited.  The  appellate  court  must 
have  the  evidence  to  enable  it  to  determine  whether  any  error  has  been  com* 
mitted:  See  same  cases.  A  judgment  will  be  reversed  for  the  giving  of  an 
•iToneous  instruotioai,  if  the  bill  of  ezoeptionB,  though  not  purporting  to 
contain  all  the  evidence,  contains  enough  to  show  that  the  instruction  was 
material:  Humphrty  v.  Taylor,  45  Wis.  251.  If ,  as  a  whole,  the  charge  is 
calculated  to  mislead  the  jury,  there  is  error  in  the  record;  if  not^  there  is 
none:  Reeoeg  v.  Delaware  etc  B.  B.  Co.,  30  Pa.  St  454;  S.  C,  72  Am.  Deo. 
713.  One  objecting  to  an  instruction,  that  it  is  not  a  fiiU  statement  of  law 
applicable  to  the  case,  cannot  make  such  objection  in  the  supreme  court 
by  excepting  to  the  instruction  given;  he  must  ask  the  trial  court  for  an  ad- 
ditional instruction  to  supply  the  supposed  omissions  in  the  one  given,  and 
if  such  additional  instruction  is  refused,  he  must  see  that  it,  as  well  as  the 
one  given,  is  made  part  of  the  record  in  one  of  the  modes  prescribed  by  law: 
Adamt  v.  Stringer,  78  Ind.  175.  Instructions  asked  for  and  refused  by  the 
court  cannot  be  made  a  part  of  the  record  of  a  cause  by  merely  copying  them 
in  the  motion  for  a  new  trial:  Id. 

If  all  the  evidence  is  not  set  out  in  the  bill  of  exceptions,  a  charge  of  the 
court,  which  is  excepted  to,  will  be  presumed  to  have  been  warranted  by  the 
proof.  So,  also,  where  a  charge  is  refused,  it  will  be  presumed,  if  necessary 
to  support  the  ruling  of  the  court  below,  that  the  charge  was  improper,  the 
bill  of  exceptions  not  showing  to  the  contrary.  Error  must  affirmatively  be 
made  to  appear  in  such  a  case:  Lvman  v.  State,  47  Ala.  686;  Wite  v.  PostU' 
wait,  3  W.  Va.  452.  Compare  Duggbu  v.  Wataon,  15  Ark.  118;  S.  C,  60 
Am.  Dec  560.  Unless  an  instruction  given  to  the  jury  is  manifestly  errone- 
ous under  any  and  every  conceivable  state  of  facts,  it  will  be  presumed  to  be 
correct,  unless  it  is  proved  incorrect  by  the  party  objecting  to  it,  or  from 
the  statement  of  facts,  or  bill  of  exceptions:  People  v.  King,  27  GaL  507; 
8.  0.,  87  Am.  Dec.  95.  Ohaiges  which  the  record  fails  to  show  were  moved 
for  in  writing  will  be  presumed  to  have  been  asked  orally:  Milner  v.  WUaon, 
45  Ala.  478.  Compare  MyaUe  v.  BeU,  41  Id.  222;  English's  Ex*r  v.  MeNair*s 
AdrrCrs,  84  Id.  40.  Que  who  excepts  to  a  charge  to  the  jury,  or  to  an  omis- 
sion to  charge,  or  to  a  refusal  to  charge,  must  do  so  at  the  trial,  when  the 
act  objected  to  is  done,  and  before  the  jury  leave  the  bar;  and  he  should 
have  the  record  show  the  objection:  ThaichtT  v.  MiXts,  14  Tex.  13;  City  Cotm- 
ctf  etc  V.  QjUmet,  33  Ala.  116;  S.  C,  70  Aul  Dec.  562;  Martin  v.  PeojiU,  13 
DL  341;  Hoiuttm  v.  Lane,  39  Mo.  495;  HiggmsY.  Carlton,  28  Md.  115;  a  C, 
92  Am.  Dec.  666;  Taylor  v.  Bandall,  3  CoL  399.  Exceptions  to  instructions 
are  too  late  after  verdict:  See  case  last  cited;  and  they  cannot  be  made  upon 
a  motion  for  a  new  trial:  Houston  v.  Lane,  39  Ma  495;  Harrison  v.  Cltappell, 
84  N.  C.  258;  Vanwey  v.  Stale,  41  Tex.  639;  Anderson  v.  Hill,  12  Smedes  &  M. 
679;  S.  C,  51  Am.  Dec  130;  Parker  v.  Flagg,  26  Me.  181;  S.  C,  45  Am. 
Dec.  101.  In  some  courts  a  more  liberal  practice  prevails,  and  the  excep- 
tions to  instructions  may  be  indicated  as  soon  as  the  jury  retire;  and  the 
exceptions  so  indicated  may  be  reduced  to  writing,  and  signed  by  the  judge 
at  any  time  during  the  term:  Jones  v.  Thurmond,  5  Tex.  318.  Again,  the 
proper  method  of  raising  questions  as  to  the  correctness  of  the  charge  of  the 
court  to  the  jury  to  be  considered  on  appeal  is  by  asking  specific  insbuctions 
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upon  the  points  myolved,  or  by  speeifio  exoeptiona  to  the  instmotiooa  givan, 
ao  as  to  call  the  attention  of  the  oonrt  to  the  precise  point  of  objection:  Tom' 
Vmmm  ▼.  WaUcux,  16  Wis.  224;  KeUoQg  v.  Chicago  etc  R*p  Co.,  26  Id.  286^ 
and  caaea  there  cited;  Sehmah  ▼.  ffoMieman,  7  N.  Y  C.  P.  414;  JMdfcsy  ▼. 
Maieeki^  C  Mo.  177;  S.  C,  34  Am.  Dec.  190;  SeUeek  ▼.  Sugar  ffolkw  etc  Co., 
13  Conn.  453;  8ipe  ▼.  Stpe,  14  Ind.  477;  McReady  v,  Sogen,  1  Neb.  124; 
&  C,  93  Am.  Dec  333,  note  337;  Coom  t.  Bemdk,  11  Tax.  134;  S.  C,  60 
Am.  Dec  230. 

It  ii  a  irell-settled  rule  that  a  general  exception  to  a  charge  containing  two 

or  more  distinct  legal  propositions  is  nnaTailiiig,  if  either  of  the  propositions 

ia  carrect.    A  general  exception  to  tiie  whole  of  snch  a  charge  is  insufficient 

on  appeal,  unless  the  whole  charge  is  wrong.    If  any  one  of  the  propositions 

is  correct^  a  general  exception  to  the  whole  of  them  fails,  and  will  be  orer* 

mled  even  in  the  primary  coort.     Stated  in  another  fonn,  exceptions  to 

instmctions  must  be  specific,  or  the  instructions  will  not  be  reviewed,  and 

if  excepted  to  as  a  whole,  all  must  be  affirmed,  if  one  is  found  correct:  Hep- 

bmm  T.  Montgomery,  5  N.  T.  C.  P.  250,  and  numerous  New  York  cases  there 

cited;  Cooper  v.  Schlednger,  111  U.  S.  148;  Mobih  etc.  H'y  Co.  v.  Jurey,  111 

Id.  584;  Sa^ford  ▼.  Crocheron,  8  N.  Y.  C.  P.  146;  Boggart  v.  Morgan,  5  N.  Y. 

422;  &  C,  65  Am.  Dec  350,  note  354;  Tondmwm  v.  Wallace,  16  Wis.  224; 

McReady  v.  Rogers,  1  Neb.  124;  S.  C,  93  Am.  Dec.  333,  note  337;  MUumihet 

etc.  n.  R.  Co.  ▼.  Hunter,  11  Wis.  160;  S.  0.,  78  Am.  Dec.  699;  HaH  v.  Ren9' 

eelaer  etc.  R.  R.  Co.,  8  N.  Y.  37;  S.  C,  59  Am.  Dec.  447;  Didceyv.  Malechi,  6 

Mo.   177;  S.  C,  34  Am.  Dec  130;  Beaa  v.  Territory,  1  N.  M.  607;  Benson  v. 

Lundy,  52  Iowa,  265;  Caswell  v.  FelloufS,  110  Mass.  52;  Macintosh  ▼.  BartUtt, 

67  Me.  130;  Kansas  Pacific  R*y  Co.  v.  NiehoU,  9  Kan.  235;  Board  qf  Water 

Comndssioners  ▼.  Burr,  3  Jones  ft  S.  522;  HamUn  ▼.  Haight,  32  Wis.  237; 

WaiMh  ▼.  KcUy,  40  N.  Y.  556;  Butcher's  Melting  Ass'n  v.  Commercial  Bank,  2 

Disn.  46;  Brassell  v.  State,  64  Oa.  318;  Ivey  v.  Coleman,  42  Ala.  409;  Fidlen^ 

wider  v.  Ewing,  25  Ean.  69;  State  y.  PUce,  65  Mc  111;  John  D.  C.  v.  State,  16 

Fla.  554;  Crisman  v.  McDonald,  28  Ark.  8;  Beaioer  v.  Taylor,  93  U.  S.  46; 

OaUoway  ▼.  McLeaii,  2  Dak.  372;  Bard  v.  EUton,  31  Kan.  274;  Norton  v.  Liv- 

ingsion,  14  S.  C.  177;  Dean  v.  Chicago  etc  R*y  Co.,  43  Wis.  305.    The  same 

rule  applies  to  a  general  exception  by  one  party  to  the  giving  of  instructions 

asked  by  the  other,  where  they  embrace  several  propositions  of  law,  any  one 

of  which  is  not  erroneous.     A  general  exception  in  such  a  case  presents  no 

question  for  review:  Davenport  Oas  Light  etc  Co.  v.  COy  of  Daioenport,  13 

Iowa,  229.    Where  the  court,  at  the  request  of  the  defendant,  gave  to  the 

jury  five  or  more  separate  and  distinct  instructions,  and  the  record  showed 

that  the  plaintiff  excepted  to  these  instmctions  in  the  following  form:  "  To 

the  giving  of  which  said  instructions  as  asked  by  the  defendant,  and  to  the 

refusal  of  said  court  to  charga  said  jury  as  requested  by  the  plaintiff,  the 

plaintiff  then  and  there  duly  excepted  and  excepts,"  it  was  held  one  general 

exception,  and  insufficient:  Bard  v.  Blston,  31  Elan.  274.    An  exception  to  an 

instruction,  filed  after  verdict,  specifying  that  it  "misdirected  the  jury  in  a 

matter  of  law,"  is  too  general,  and  will  not  be  considered:  Benson  v.  Lundy, 

52  Iowa,  265.    An  exception  "  to  the  charge  as  given,  and  to  each  and  every 

part  thereof,"  and  to  "every  line,  sentence,  and  paragraph  of  the  same,"  will 

not  be  sustained  where  any  portion  of  the  charge  is  correct:  Danielson  v. 

Dydtman,  26  Mich.  169.     An  exception  which  is  "so  particular  in  pointing 

at  everything  that  it  specifies  nothing,  is  about  equivalent  to  a  general  objec« 

tioQ  to  the  judge's  charging  at  all ":  Id.     A  general  exception  of  record  "  to 

each  and  every  portion  "  of  a  general  charge,  embracing  several  legal  proposi- 
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tioiiB,  IS  held  innifficiont  in  Wisoonsin,  nnleBs  the  whole  charge  is  errotneooe: 
HanUmy.  Bcdgfa,  32  Wis.  237;  Dtany.  Ckkoffo etc  Jfy  Co.,  43  Id.  305;  bai 
in  Iowa  the  exceptor  is  entitled^  on  appeal,  to  present  his  objections  to  any 
of  the  instmctions,  thooj^  be  admitted  that  some  of  them  were  correct:  Eik- 
miberry  y.  BdwoarcU,  67  Id.  14;  and  in  Kansas  it  will  be  presomed  that  excep- 
tions were  dnly  taken  to  each  and  every  portion  of  the  charge  separately,  and 
that  they  are  correct:  Kanaaa  tic  B'p  Co,  v.  Nichois,  9  Kan.  235;  Bard  ▼. 
Elsion,  31  Id.  274.  In  Indiana,  where  a  party  requests  the  jury  to  be^ 
charged  in  writing,  and  in  disregard  of  snch  request  the  judge  gives  verbal 
Instructions  and  explanations^  a  general  exception  is  sufficient  to  review  tho 
judicial  action,  where  the  party  excepted  to  all  the  instructions,  and  said  that 
all  included  each:  Sutherland  v.  Venard,  34  Ind.  390.  So  in  Iowa,  a  general 
exception  to  the  refusal  of  the  court  to  give  instructions  asked  is  sufficient: 
Harvey  v.  Tama  Co.,  63  Iowa,  228;  where  snch  refusal  is  noted  on  the  mar- 
gin of  each  instruction:  Davenport  Oaa  etc  Co,  v.  C%  qf  Davenportg  13  Id. 
229;  but  in  Wisconsin,  an  exception  "to  the  refusal  of  the  court  to  give  tho 
written  instructions  asked  for  by  defendant "  is  insufficient^  unless  all  the  in- 
structions asked  were  correct:  IlamUn  v.  Haight,  32  Wis.  237. 

If  a  bill  of  exceptions  states  that  a  party  requested  the  judge  to  grant  cer- 
tain requests  for  instructions,  and  that  the  judge  declined  to  give  the  instruc- 
tions requested,  but  gave  full  and  appropriate  instructions  not  excepted  to, 
and  omits  to  state  what  these  instructions  were,  there  is  no  ground  of  excep- 
tion, unless  the  party  had  the  right  to  have  the  instructions  given  without 
modification  or  qualification:  Woodey,  Woods,  127  Mass.  141.  Where  a  party 
excepts  to  a  refusal  to  give  an  instruction  as  asked,  but  not  to  the  giving  of 
the  same  as  modified,  and  the  ruling  of  the  court  is  not  urged  as  a  ground 
for  a  new  trial,  nor  assigned  for  error  in  the  appellate  court,  the  only  ques- 
tion before  that  court  will  be,  whether  the  trial  court  erred  in  refusing  the 
instruction  as  asked:  Chicago  City  Ry  Co,  v.  Mumford,  97  HI.  560.  In  Cali- 
fornia, an  objection  to  an  oral  charge  to  a  jury  should  specifically  point  out 
in  what  the  objection  consists:  StXX  v.  Bi&ue,  47  Gal.  294;  so  an  exception  ta 
the  charge  given  by  the  court  of  its  own  motion  must  specify  the  proposition 
which  is  deemed  objectionable:  8hta  v.  Potrero  etc  R,  R,  Co.,  44  Id.  414;  but 
when  a  party  procures  the  court  to  give  to  the  jury  iustmctions  which  con- 
tain legal  propositions,  it  is  sufficient  for  the  other  party,  in  his  exception,  ta 
say  generally  that  he  excepts  to  each  and  all  of  the  instructions,  without 
specifying  the  objectionable  part:  McCreery  v.  Bverding,  44  Id.  246;  Shea  v. 
Potrero  etc  R,  R.  Co,,  44  Id.  414.  It  is  sufficient  in  the  specification  made  in 
the  statement  on  motion  for  a  new  trial,  of  reasons  why  a  new  trial  should 
be  granted,  to  assign  errors  in  law  occurring  by  "giving  each  of  the  instruc- 
tions asked  by  the  defendants.*'  Such  specification  sufficientiy  points  out 
the  particular  errors  in  the  instructions  relied  on:  McCreery  v.  Everding,  44 
Id.  246.  It  is  improper,  on  appeal,  to  point  out  a  single  instruction,  and 
daim  it  to  be  objectionable  of  itself,  but  all  the  instructions  must  be  consid- 
ered together:  NicUes  v.  WeUa,  2  Utah,  167;  People  v.  Sensabaugh,  2  Id.  473; 
WWiame  v.  Vanmeter,  8  Mo.  339;  S.  C,  41  Am.  Dec.  644.  Instructions 
should  be  identified  by  making  them  a  part  of  the  record  by  an  order  of 
court,  or  they  should  form  part  of  the  bill  of  exceptions  signed  by  the  court. 
The  proper  mode  is  to  include  them  in  the  bill  of  exceptions  signed  by  the 
Judge,  and  where  the  errors  complained  of  should  be  plainly  and  distinctly 
set  forth:  Forest  v.  Crenshaw,  81  Ky.  61;  Brown  v.  State,  28  Ga.  199;  Potter 
V.  Wooster,  10  Iowa,  334.  Instructions .  to  the  jury,  which  have  not  been 
filed  or  directed  by  the  court  to  be  made  part  of  the  record,  and  which  ar» 
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not  m  any  proper  bill  of  exooptums,  are  [not  a  part  of  the  record:  iftf/Uen- 
camp  ▼.  SinUh,  96  Ind.  32&  The  office  of  a  bill  of  exceptioiis  is  to  bring  up 
for  review  qneetions  of  law  made  and  decided  on  the  trial:  See  note  to  Free" 
man  v,  Pet^pk,  47  Am.  Dec  238;  and  law  of  billa  of  exception  in  oriminal 
casee  ia  the  aame  as  in  dyil:  Shorter  v.  Peopk,  2  N.  Y.  193;  S.  C,  61  Am. 
Dec  286.  MotiottB  and  initmotioiia  are  no  part  of  the  record,  and  can  only 
be  made  part  of  it  by  being  incocporated  bodily  in  a  bill  of  exceptions.  If 
not  so  inooiporated,  they  cannot  be  noticed  by  the  appellate  court.  A  mere 
reference  to  them  in  the  Inll,  by  citing  the  page  of  the  transcript  on  which 
they  appear,  is  insoffieient:  Jefertcm  CUy  ▼.  Opel,  67  Mo.  394.  And  the  mo- 
tion for  a  new  trial  mnst  be  tnoorporated  in  the  bill  of  exceptions:  Roblnnn 
V.  Hoodj  67  Id.  660.  Where  a  writ  of  error  brings  up  a  formal  bill  of  excep- 
tions, a  ooort  of  eiror  is  strictly  to  confine  its  attention  to  what  is  presented 
by  the  bill  and  its  proper  appendages:  Fcr»ffik  ▼.  JIfaUkewe,  14  Pa.  St.  100; 
S.  C,  53  Am.  Doe.  622. 

To  enable  the  appellate  coiirt  to  decide  npon  the  propriety  of  instractions 
ffLvea^  or  the  pertinency  of  thoee  refased,  the  eWdenoe  mnst  be  preserved  in 
the  bill  of  exceptions,  and  enetngh  of  it  given  to  show  whether  error  has  been 
committed:  Houston  v.  Lane^  39  Mo.  495;  Ifoqf  v.  RoUms,  7  W.  Va.  640; 
Potter  V.  WooeUr,  10  Iowa,  334;  Pome  v.  SmUh,  32  Wis.  335;  Brewer  v. 
Strong's  Eafra,  10  Ala.  961;  S.  C,  44  Am.  Dec  614;  Lord  v.  Inhabitanta  qf 
Kennebunhport,  61  Mc  462;  LeifcreU'e  ffehs  v.  Carlisle,  19  Ala.  80;  Forsyth  v. 
MiUihesos,  14  Pa.  St.  100$  S.  C,  53  Am.  Dec.  622.  Compare  Duggkm  ▼.  W<A^ 
son,  15  Ark.  118;  S.  C,  60  Am.  Dec  560;  KaU  v,  Spencer,  19  Fla.  748.  Ex- 
ceptions will  not  be  sustained,  unless  the  case  shows  affirmatively  that  the 
excepting  party  has  been  aggrieved  by  the  ruling  complained  of:  Bryant  v. 
Knoos,  61  Me.  300;  Day  v.  Raguet,  14  Minn.  273;  Ilearn  v.  SJiow,  72  Me.  187. 
And  there  must  be  an  exception  to  the  action  of  the  lower  court  respecting 
itb  rulings  on  the  instructions.  Thus  a  transcript  from  a  circuit  court,  which 
contains  the  instructions  marked  according  to  the  statute,  a  bill  of  excep- 
tions embracing  all  the  evidence,  a  motion  for  a  new  trial  for  specified  errors 
in  giving  and  refusing  charges,  and  an  order  overruling  the  motion,  is  insuffi- 
cient to  enable  the  supreme  court  to  consider  errors  assigned  in  the  instruc- 
tions in  the  light  of  the  evidence,  unless  there  is  in  the  record  an  express 
recital  of  exception  to  the  action  of  the  court  on  the  instructions  or  on  the 
motion  for  a  new  trial:  Bourland  v.  Board  qf  Supervisors,  60  Miss.  996.  But 
in  the  earlier  practice  of  Mississippi,  instructions  asked  in  the  court  below, 
and  refused,  and  so  marked  by  the  clerk,  were  considered  as  if  excepted  to, 
without  a  formal  bill  of  exceptions:  Watson  v.  Diehens,  20  Id.  608.  Where 
the  judge,  after  signing  the  bill  of  exceptions,  wrote  on  it  that  "the  whole 
charge  given  to  the  jury  "  was  to  be  inserted  therein,  this  not  referring  on 
its  face  to  a  written  charge  on  file,  it  was  held  a  fatal  defect:  Oliver  v.  Toion, 
24  Wis.  512. 

Under  the  Texas  practice,  however,  no  formal  bill  of  exceptions  to  instruc- 
tions given  or  refused  is  necessary:  Jones  v.  Thurmond,  5  Tex.  318;  Earle  v. 
Thomas,  14  Id.  583.  In  the  case  last  cited,  at  page  593,  the  court  used  the 
following  language:  "  It  has  sometimes  been  said  that  a  party  wishing  to 
take  advantage  of  any  error  in  the  charge  of  the  court  must  except.  But  by 
this  it  is  not  intended  that  he  shall  take  a  bill  of  exceptions;  for  he  may  at- 
tain the  same  purpose  by  asking  such  instructions  as  will  place  the  law  of 
the  case  in  a  proper  light  before  the  jury,  which,  if  refused,  will  have  the 
eftsct  of  a  bill  of  exceptions.  So,  in  Arkansas,  the  instructions  need  not  be 
embodied  in  the  bill  of  exceptions;  if  they  are  so  marked  and  referred  to  that 
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they  may  be  identified,  it  is  saifioieiit:  Stirman  v.  OnwenSt  29  Ark  548. 
Qood  practice  requires  that  instniotioiis  be  numbered:  Kanaoi  Pacyie  Jffy  Go, 
▼.  Ward^  4  Col.  90;  and  signed.  Thus,  under  the  Indiana  statute,  if  one 
desires  special  instructions,  they  must  be  reduced  to  writing,  numbered 
and  signed  by  such  party  or  his  attorney,  and  deliTered  to  the  court:  Syiher- 
kmdv,  Haniku,  56  Lid.  943.  If  the  instruotions  are  not  thus  signed,  snd  are 
refused,  the  party  asking  them  cannot  be  heard  to  complain  of  such  refusal  in 
the  sux>reme  court:  McCcanmaek  ▼.  MeCammaek,  96  Id.  387.  Where  an  in- 
ttmction  asked  by  a  party  is  in  writing,  and  signed  by  the  party  or  his 
attorney,  it  thereby  becomes  a  part  of  the  record.  An  exception  may  be 
taken  to  the  giving  of  such  instruction  or  the  refusing  of  it  by  the  words 
**  given  **  (or  refused),  and  "  excepted  to  "  being  written  after  it,  and  signed  by 
the  party  excepting,  or  his  attorney.  If  such  instruction  be  so  made  part  of 
the  record,  and  the  exception  be  so  entered,  the  instruction  need  not  be  au- 
thenticated by  the  signature  of  the  judge,  or  put  into  a  bill  of  exceptions: 
Jefer&otwUle  etc  B.  B.  Co,  v.  Cox,  97  Id.  92&  For  extended  note  on  subjects 
of  instructions  to  juries,  and  to  what  extent  the  judge  may  comment  upon 
the  evidence,  see  State  ▼.  WhM,  72  Am.  Dec  598-549. 
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LsQisLATXvs  Act  or  Citt  OBDnrANcn  Fobbiddino  Vbssxls  to  Drag 
THUB  Anohobjs  Df  Navioablb  Sibbah  18  Ikvaltd  so  far  as  it  inter- 
feres with  the  rights  of  navigation  secured  by  the  ordinance  of  1787. 

RiOBTO  OF  Navioation  ON  Kavioablb  River  wiTHnr  Lnrrra  of  Citt 
ABB  Pabamount  to  the  right  of  a  mty  gas-light  company  tc  lay  its  pipes 
across  the  bed  of  such  river. 

It  18  Right  of  Vessel  on  Navioablb  Riybb  within  Lncrrs  o#  Crrr  to 
be  towed  up  or  down  the  river  by  a  steam-tug,  and  where  that  is  the 
usual  or  convenient  method,  to  be  so  towed  stem  foremost  and  with  an 
anchor  dragging  at  the  prow. 

Qas  Compant  cannot  Rbcoveb  if  thub  Gas-pipes  in  Bed  of  Nayi- 
qablb  River  within  Lnors  of  City  abb  Injured  bt  Anchor  of 
vessel  being  towed  up  or  down  the  river,  and  without  negligence  on  the 
part  of  those  managing  the  vesseL  But  they  can  recover  if  there  was 
such  negligence. 

Pa&tt  to  Suit  cannot  bb  Sworn  and  Examined  A8  Witness  in  his 
Own  Behalf  without  Notice  of  his  intended  examination  having 
been  given:  See  Wisconsin  Laws  of  1863,  chapter  17. 

Plaintiff  was  incorporated  in  1852,  and  by  its  charter  was 
empowered  to  manufacture  and  sell  gas  for  the  purpose  of 
lighting  the  city  of  Milwaukee,  etc.,  and  to  lay  pipes  for  the 
puriK)6e  of  conducting  the  gas  in  any  of  the  streets,  avenues, 
etc.,  of  said  city.  In  1865  it  laid  down  a  large  gas-pipe  acroes 
the  Menominee  River,  just  below  a  certain  drawbridge,  and 
within  the  lines  of  a  street.  It  was  claimed  to  have  been  laid 
five  feet  below  the  bed  of  the  river.    Before  this,  in  1864,  the 
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common  council  of  Milwaukee  had  adopted  an  ordinancCi 
which  had  not  been  repealed  at  the  time  this  suit  was  bronghti 
forbidding  any  vessel  to  be  towed  in  the  Milwaukee  or  Me- 
nominee rivers,  within  the  limits  of  the  city,  by  any  tug  or 
vessel  propelled  wholly  or  in  part  by  steam,  with  the  anchor 
of  such,  so  towed,  drawn  or  dragging  on  the  bottom  of  the 
river.  In  April,  1866,  the  defendant  schooner  was  being  towed 
down  the  Menominee  River  by  a  steam-tug,  stem  foremost, 
and  with  an  anchor  dragging  at  the  prow.  The  anchor  caught 
said  gas-pipe,  and  tore  it  up  from  the  bed  of  the  river.  Plain- 
tiff alleged  the  injury  to  have  been  done  "willfully  and  ma- 
liciously." This  the  answer  denied,  and  alleged  that  the 
dragging  of  the  anchor  was  "  a  necessary  and  prudent  act  of 
navigation,"  and  the  fouling  of  the  anchor  an  inevitable  acci- 
dent. One  Wills  was  examined  as  a  witness  for  the  defense, 
though  objected  to,  as  shown  in  the  opinion.  The  jury  were 
instructed  that,  "  if  it  was  a  proper  act  of  navigation  for  ves- 
sels passing  up  and  down  a  navigable  stream  to  drag  their 
anchors  on  the  bottom,  if  it  was  an  act  incident  to  the  sailing 
of  vessels  and  towing  them  out  of  harbors  or  narrow  streams, 
an  ordinance  of  the  city  could  not  prohibit  it";  that  plaintiff 
had  a  right  under  its  charter  to  locate  its  pipe  so  as  to  connect 
the  banks  of  the  river,  for  the  purpose  of  transmitting  gas,  so 
as  to  supply  the  whole  city,  though  the  river  was  not  specially 
mentioned  in  its  charter,  but  that  this  right  was  subordinate  to 
the  rights  of  navigation;  that  from  the  uncontradicted  testi- 
mony on  that  subject  they  had  to  assume  that  the  dragging  of 
the  anchor  at  the  prow  was  a  proper  act  of  navigation  under 
some  circumstances;  that  the  jury  had  to  determine  whether 
those  circumstances  existed  in  this  case;  that  if,  by  proper 
care  and  diligence,  the  injury  to  the  pipe  might  have  been 
prevented  "  after  "  the  anchor  came  in  contact  with  it,  plain- 
tiff was  entitled  to  a  verdict;  and  that  in  determining  that 
question  they  were  to  consider  whether  any  and  what  degree 
of  publicity  had  been  given  to  the  fact  that  the  pipe  was  there, 
and  to  consider  the  evidence  tending  to  show  that  the  captain, 
in  the  first  instance,  did  not  know  of  the  existence  of  the  pipe 
in  that  place.  The  court  refused  plaintiff's  sixth  iustruction, 
which  was  as  follows:  "  If  the  captain  of  the  defendant  ves- 
sel, upon  fouling  with  the  pipe,  was  informed  that  he  had 
caught  the  gas-pipe,  and  if,  with  proper  precaution,  he  could 
have  prevented  the  injury,  then  defendant  is  liable  for  all 
injury  which  he  could  so  htgre  prevented."    Verdict  for  de- 
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feodant.     New  trial  denied.     Judgment  upon  the  veedioi. 
ai^aled. 


Jamea  8.  Browny  for  the  appellant. 
£fiifiiofM  and  Van  Dyhe^  for  the  respcmdent. 

By  Court,  Dixon,  C.  J.  The  great  question  in  this  case  is 
that  which  relates  to  the  duty  of  the  company  to  lay  its  pipes 
so  as  not  to  interfere  with  the  rights  of  navigation.  We  have 
examined  this  question  with  much  care,  and  are  satisfied  that 
the  charge  of  the  learned  judge  is  a  correct  statement  of  the 
law  applicable  to  the  case.  A  subject  which  has  been  so  fre- 
quently and  ably  discussed  elsewhere,  and  which  was  so  clearly 
expounded  by  the  court  below,  requires  no  further  discussion 
at  the  hands  of  this  court.  The  question  is  settled  by  authority, 
and  we  fully  sanction  and  affirm  all  that  the  court  below  said 
to  the  jury  upon  it. 

If  it  had  been  error  for  the  court  to  refuse  the  sixth  instruc- 
tion asked  by  the  plaintiff,  such  error  was  cured  by  the  explicit 
language  of  the  general  charge  upon  the  same  point.  The 
jury  were  directed  to  take  all  the  circumstances  into  consider- 
ation, and  if  they  came  to  the  conclusion  that,  after  the  anchor 
came  in  contact  with  the  pipes,  the  injury  might  have  been 
prevented  by  proper  care  and  diligence  on  the  part  of  the  vessel 
owners,  then  the  plaintiff  would  be  entitled  to  a  verdict.  After 
having  already  thus  instructed  the  jury,  we  do  not  think  it  was 
the  duty  of  the  court  to  repeat  the  instruction,  or  to  give 
another  to  the  same  effect  at  the  request  of  plaintiff. 

And  in  the  entire  proceedings  we  see  no  error,  except  in  the 
admission  of  the  part  owner  of  the  vessel,  Mr.  Wills,  as  a  wit- 
ness. He  was  admitted  contrary  to  the  provisions  of  chapter 
17,  Laws  of  1863,  which  requires  notice  of  his  intended  exam- 
ination to  be  given:  Ernst  v.  Steamboat  Brooklyn,  22  Wis.  649; 
Sika  V.  Chicago  and  Northwestern  Ry  Co.,  21  Id.  370.  But  as 
Mr.  Wills  testified  to  no  facte  material  to  the  case,  or  which  the 
jury  must  not  have  found  in  the  same  way  without  his  testi- 
mony, we  hold  that  the  error  in  admitting  him  was  immaterial, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

BiOHT  OF  Navioation  Df  Navioabui  Rivkb  is  SuFBtiOB  TO  All  Oihi* 
RxoHTB:  Pocf  ▼.  Jftntfi,  7  Am.  Dec  670. 
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DsTBOiT  AND  Milwaukee  R   R  Go.  v.  Gubtis. 

[2S  WiBOonnii,  168.] 

QUBBTIOH  OT  KBOUaurOH  IS  OF  FaOT  lOB  JXJKT,  AST)  WILL  1UI  SUBKITTSD 

TO  Thbh,  except  in  those  cases  where  the  proof  is  so  dear  and  decisive 
in  its  cbaraoter  as  to  wanant  the  court  in  saying,  as  a  matter  of  law, 
that  there  is  nothing  to  snbmit. 

Faois  Showing  wsxn  Qitbstzon  ow  Kboijobnci  shoitld  bi  Submitted 
TO  JuBT.  If  the  evidence  tends  to  show  that  a  railroad  train  had  come 
to  a  full  stop,  that  the  persons  waiting  to  get  npon  it  were  told  to  go  on 
board  by  the  persons  in  charge,  and  that  the  plaintiiS^  in  attempting  to 
*  get  alxArd,  was  injored  in  consequence  of  the  sadden  starting  of  the 
train,  it  is  not  error  to  submit  the  question  of  the  negligence  of  the  par- 
ties to  the  jury. 

It  n  Neoliqenob  in  Sebyamts  of  Bailboad  Covpant  to  Tell  Pabsbn- 
OEBS  TO  Go  Aboabd  when  Tbain  IB  not  Ready  fob  theib  Recep- 
tion. After  being  told  to  go  on  board  in  any  car,  a  passenger  has  a 
right  to  draw  the  conclusion  that  the  train  is  ready  for  his  reception, 
and  he  cannot  be  considered  negligent  in  attempting  to  do  so. 

CklRTBIBUTOBT  NEaUOENGE  INSUVFIGIENT  TO  WiTHDBAW  PLAI^miT's  CaBB 

FBOM  JuBT.  — Where  a  plaintiff  in  attempting  to.  get  aboard  a  railroad 
train,  was  injured  in  consequence  of  its  sudden  starting,  the  fact  that 
he  was  told  by  the  company's  servants  to  get  on  the  hind  car,  and  that 
he  was  injured  in  trying  to  get  on  another  passenger-car,  is  not  such 
conclusive  proof  of  negligence  on  his  part  as  to  take  the  case  from  the 
jury. 

To  Attempt  to  Gbt  on  ob  off  whilb  Railboad  Cabs  abb  in  Motion 
IS  Acrr  of  Keougengb. 

Railboad  Ck>MPANiE3  abb  not  Rbquibbd  to  hate  Special  Agents, 
Weabing  Badges,  to  Pbbvent  Passengers  fbom  Injubing  Them- 
selves by  negligent  acts  in  getting  on  or  off  railroad  trains.  They  have 
a  right  to  assume  that  travelers  can  take  care  of  themselves  in  traveling 
upon  railroads  constructed  with  proper  care  and  skill. 

Action  by  Curtis  and  wife  against  the  railroad  company^  for 
injuries  to  the  person  of  Mrs.  Curtis  from  her  being  thrown 
from  the  platform  of  a  car  on  one  of  the  company's  trains,  in 
consequence  of  the  sudden  starting  of  the  train  while  she  was 
getting  upon  it.  The  evidence  was  conflicting, — the  plaintiffs' 
tending  to  show  that  the  train  had  come  to  a  full  stop,  and 
that  passengers  were  told  to  get  aboard;  the  defendants'  tend- 
ing to  show  that  there  was  a  stoppage  for  a  few  moments  only, 
if  at  all,  preparatory  to  running  forward  a  few  feet  to  "  take 
up  the  slack  of  the  train,"  and  to  get  in  the  right  position  for 
passengers;  and  that  no  one  was  directed  to  get  aboard  until 
after  the  accident  happened,  but  on  the  contrary,  passengers 
were  warned  to  keep  away  from  the  cars.  The  result  of  the 
•evidence,  as  viewed  by  the  court,  is  stated  in  the  opinion. 
A  motbn  by  the  company,  after  the  evidence  was  all  in,  that 
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the  case  be  taken  from  the  jury,  was  denied.  Verdict  for  the 
plaintiffs.  A  motion  for  a  new  trial  was  denied.  Judgment 
was  rendered  upon  the  verdict,  which  the  company  sought  to 
reverse  on  error.    Other  facts  are  stated  in  the  opinion. 

Emmons  and  Van  Dyke^  for  the  plaintiffs  m  error. 
Butler  and  WtnUer,  for  the  defendants  in  error. 

By  Court,  Paine,  J.  I  cannot  assent  to  the  position  of  the 
counsel  for  the  plaintiffs  in  error  that  there  was  such  an  ab- 
sence of  evidence  of  any  negligence  on  the  part  of  the  company, 
and  such  clear  proof  of  negligence  on  the  part  of  the  plaintiffs 
below  contributing  to  the  injury,  that  the  court  should  have 
taken  the  case  from  the  jury.  If  it  had  appeared  that  the 
train  was  brought  to  a  stand  in  the  usual  manner,  and  that 
the  plaintiff  who  was  injured  had,  of  her  own  motion^anJ  with- 
out anyxinstigation  from  the  agents  and  servants  of  the  com- 
pany,  attempted  to  go  on  board  before  the  cars  had  fairly 
stopped,  and  during  the  jerking  motions  that  usually  result, 
as  the  proof  shows,  in  stopping  a  long  train,  and  had  been  in- 
jured by  reason  of  such  attempt,  there  would  be  much  more 
ground  for  sustaining  this  position.  But  here  there  is  evidence 
tending  to  show  that  the  train  came  to  a  full  stop,  and  that 
the  passengers  were  told  to  go  on  board  by  the  persons  in 
charge  of  the  train.  There  is  certainly  proof  tending  to  show 
that  the  train  had  come  to  a  full  stop  after  the  jerking  motions 
resulting  from  checking  its  speed  had  ceased.  Not  only  the 
direct  statements  of  the  witnesses,  but  the  fact  that  all  the 
passengers  at  the  station  were  getting  on  board  at  the  same 
time  the  plaintiffs  did,  tends  to  show  this;  for  though  there  is 
occasionally  an  individual  who  will  take  the  risk  of  getting  on 
board  before  the  cars  stop,  yet  passengers  generally  do  not. 
But  even  if  it  had  not  come  to  a  full  stop,  and  the  stop  during 
which  the  plaintiffs  attempted  to  go  on  board  was  one  of  those 
which  resulted  merely  from  checking  the  speed  of  the  train, 
as  the  counsel  urges,  yet  when  the  passengers  were  told  by 
those  managing  the  train  to  go  on  board,  they  had  a  right  to 
assume  that  the  train  was  ready  for  their  reception,  and  can- 
not be  charged  with  negligence  in  following  that  direction,  the 
train,  when  they  attempted  to  enter,  being  actually  still  at  the 
time.  If  the  train  was  not  ready  for  their  reception,  it  was  a 
clear  act  of  negligence  in  the  servants  of  the  company  to  tell 
them  to  go  on  board,  as  the  proof  shows  was  done  in  this  case. 
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And  it  makes  no  difference  that  they  were  told  to  go  to  the 
hind  car,  and  that  the  plaintiffs,  instead  of  doing  so,  attempted 
to  enter  the  third  car  from  the  rear.  The  conclusion  which 
they  had  a  right  to  draw  from  being  told  to  go  on  board  in  any 
car  was,  that  the  train  was  ready  to  receive  them.  And  the 
direction  to  go  to  the  hind  car  could  only  have  been  reason- 
ably  understood  as  informing  them  where  they  could  most 
conveniently  find  seats.  There  was  no  occasion  for  them  to 
infer  that  they  were  guilty  of  any  negligence  or  exposing  them- 
selves to  any  danger  if  they  entered  another  car.  And  if  the 
plaintiff  was  guilty  of  no  other  negligence  than  thdt,  and  was 
injured  by  starting  the  cars  suddenly  and  without  notice  while 
BO  entering,  she  ought  to  recover.  The  question  of  negligence 
is  one  of  fact  for  the  jury,  and  will  be  submitted  to  them,  ex- 
cept in  those  cases  where  the  proof  is  so  clear  and  decisive  in 
its  character  as  to  warrant  the  court  in  saying,  as  a  matter  of 
law,  that  there  is  nothing  to  submit  And  that  certainly  was 
not  the  case  here. 

But  there  is  one  proposition  in  the  instractions  given  by  the 
court  which  I  think  cannot  be  sustained.  It  is  found  in  the 
remarks  immediately  succeeding  the  fourth  instruction  asked 
by  the  plaintiffs,  partly  as  an  addition  to  that  instruction,  and 
partly  in  further  enlarging  upon  the  same  idea.  Without 
quoting  them  literally,  it  is  enough  to  say  that  they  told  the 
jury  that  if  they  believed  from  the  evidence  that  if  the  com- 
pany had  had  an  agent,  wearing  its  badge,  whose  special  duty  it 
was  to  warn  passengers  not  to  go  on  board  till  the  cars  stopped, 
and  to  inform  them  in  what  cars  to  enter,  and  to  tell  them 
that  there  was  room  for  all,  etc.,  and  that  such  an  agent  would 
have  prevented  the  injury,  and  that  there  was  no  such  agent 
there,  then  the  defendant  was  guilty  of  negligence,  and  liable 
in  the  action.  I  know  of  no  law  requiring  this  of  railroad  com- 
panies. And  while  they  are  justly  held  to  a  strict  responsibil- 
ity, and  required  to  exercise  the  highest  degree  of  care  and 
diligence  to  provide  for  the  safety  of  their  passengers,  yet  I 
think  no  such  application  of  this  rule  as  that  contained  in  this 
proposition  of  the  court  below  has  ever  been  made,  and  that  it 
would  be  unreasonable  to  make  it.  The  extreme  vigilance  and 
care  required  of  them  relate  usually  to  the  proper  construction 
and  management  of  their  cars  and  road. 

But  the  instruction  of  the  court  below  would  hold  the  com- 
pany liable,  although  there  was  no  negligence  whatever  in  the 
management  of  its  train,  because  it  did  not  have  a  special 
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agent  to  warn  the  plaintiff  not  to  go  on  board  till  the  can  had 
stopped,  and  to  give  her  general  information  about  getting  on 
board.  This  it  was  not  bound  to  do.  On  the  contrary,  it  had 
a  right  to  assume  that  the  plaintiff,  and  all  other  persona 
traveling,  possessed  that  ordinary  intelligence  and  pradence 
necessary  to  enable  them  to  take  care  of  themselves,  in  view 
of  the  ordinary  incidents  of  traveling  upon  railroads  that  are 
constructed  with  proper  care  and  skill.  Getting  on  and  off 
the  cars  are  among  these  incidents.  To  attempt  to  get  on  or 
off  while  the  cars  are  in  motion  is  an  act  of  negligence.  And 
to  say  that  a  railroad  company  is  liable  for  not  having  a  special 
agent  to  prevent  passengers  from  injuring  themselves  by  such 
acts,  is  to  say  that,  without  any  other  negligence  on  its  part,  it 
is  to  be  held  liable  for  not  having  an  agent  to  prevent  passen- 
gers from  injuring  themselves  by  their  own  want  of  ordinary 
care  and  prudence.  There  is  no  reason  or  authority  for  such 
a  proposition.  Nor  can  I  see  any  support  for  it  in  the  section 
of  the  statute  of  Michigan  which  was  proved  at  the  trial,  and 
which,  it  is  suggested,  "contemplates"  the  appointment  of 
such  an  agent.  I  cannot  see  that  it  in  any  way  contemplates 
or  implies  the  existence  of  an  agent  for  such  a  purpose.  It 
seems  to  be  nothing  more  than  a  provision  requiring  such 
agents  as  the  company  does  have  to  wear  a  badge  indicating 
their  respective  offices. 

As  the  evidence  was  conflictiDg,  and  it  is  impossible  to  say 
what  effect  the  jury  may  have  given  to  this  instruction,  the 
judgment  must  be  reversed,  and  the  cause  sent  back  for  a  new 
trial. 

Ordered  accordingly. 

QlTESTION  OF  NeOLIOENCB  IS  FOB  JuRT  WHEBB  Evn>BNOB  IS  OONFUOXIHO: 

LouisvUU  etc  R.  R.  Co.  v.  ColUns,  87  Am.  Dec.  486;  note  to  HudaenkcBmp  v. 
CUoens'  R'y  Co.,  90  Id.  407;  note  to  Emat  v.  ffwUon  River  R.  R.,  90  Id.  786; 
Simmons  v.  Steamboat  Co.,  93  Id.  99,  note  106;  note  to  Snow  v.  ffousaionic 
R.  R.  Co.,  85  Id.  730.  As  to  when  negligence  is  a  question  of  law,  see  note 
to  Wilson  V.  City  qf  Charlestoum,  86  Id.  694. 

Contributory  Negligence  Insufficient  to  Withdraw  Plaintiit'b 
Case  from  Jurt:  Warren  v.  Fitdiburg  R.  R.  Co.,  85  Am.  Dec  700;  Snow  v. 
HousatOTiic  R.  R.  Co.,  85  Id.  720,  note  730.  Gontribntory  negligence  sufficient 
to  withdraw  case  from  jury:  See  notes  to  BuUerfield  r.  Wutem  R.  R.  Corp.^ 
87  Am.  Dec.  682;  Fox  v.  SackeU,  87  Id.  684. 

Common  Carriers  must  Give  Passengers  Time  to  Alkhtt,  Aitnoumcb 
Stations,  etc.  :  See  cases  cited  in  notes  to  Soutfrnn  R,  R,  Ccv.  Kemirkk,  90 
Am.  Dec.  343,  showing  that  passengers  are  bound  to  um  ordinaiy  cwt^  aad 
must  take  notice  ol  established  customs  and  rules. 
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r28  WlBOOVSIH,    100.J 
PaBOL  GoimLACT  OV  iNSURAltOB  WA8  VaLID  AT  COMHOir  LaW. 

Fabol  CoNTBAOr  OV  Masihb  Ihbttbanok  is  Valid,  and  an  aotion  oaa  h% 
maintained  thereon. 

Action  upon  a  parol  contract  of  marine  insurance.  The 
complaint  alleged  that  in  June,  1865,  plaintiff  applied  to  the 
agents  of  the  insurance  company  in  Milwaukee  for  marine  in- 
surance upon  a  certain  quantity  of  pig^ron,  which  the  plaintiff 
proposed  to  ship  over  the  lakes  from  Milwaukee  to  Cleveland, 
Ohio,  "against  all  adventures  and  perils  of  the  said  lakes," 
etc.,  to  an  amount  specified;  '*  and  that  thereupon  said  defend- 
ant, by  its  said  agents  thereto  duly  authorized,  proposed  and 
agreed  with  the  plaintiff  to  insure  the  said  pig-iron  in  the 
manner  and  against  the  perils  aforesaid,  and  to  the  amount 
aforesaid,"  at  a  specified  rate,  '*  which  proposition  or  offer  was 
accepted  by  the  plaintiff;  and  said  plaintiff  was  alBo  to  notify 
said  agents  of  said  defendant,  from  time  to  time  as  said  iron 
was  shipped,  of  the  amount  of  each  shipment,  and  of  the 
vessel  whereon  the  same  was  shipped,  and  that  thereupon  the 
risk  and  insurance  aforesaid  was  to  commence,"  etc.  For  alle- 
gations as  to  what  was  done  '^pursuant  to  said  arrangement," 
see  the  opinion.  These  were  followed  by  the  usual  averments  as 
to  losses,  etc.  The  complaint  was  demurred  to  on  the  ground 
that  it  did  not  state  a  cause  of  action.  The  demurrer  was 
sustained,  and  the  plaintiff  appealed.  Other  facts  are  stated 
in  the  opinion. 

Butler  and  WinUefj  for  the  appellant. 

Emmons  and  Van  Dyie^  for  the  respondent. 

By  Court,  Cols,  J.  It  appears  to  us  that  the  complaint 
states  a  cause  of  action.  It  is  alleged,  among  other  things, 
that  the  defendant  corporation  was  chartered  and  doing  busi- 
ness under  the  laws  of  the  state  of  Connecticut,  "and  was 
duly  authorised  to  do  the  several  acts  hereinafter  mentioned, 
and  that  the  business  of  said  defendant  during  the  same 
times  was  and  is  that  of  insuring  property  against  loss  and 
damage  by  fire,  and  by  perils  of  the  seas,  and  the  inland  waters 
of  the  United  States,"  etc.;  and  that  it  "  did  such  business  by 
its  agents  at  the  city  of  Milwaukee,"  etc.;  that  Whaling  and 
Belden  "  weire  the  general  agents  of  said  defendant  in  the  city 
<d  Milwaukee,  fully  authoriaed  to  act  in  its  behalf^  and  to 

Am.  I>»3.  Vol.  XCIX-lO 
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enter  into  contracts  of  insurance  for  and  on  behalf  of  said  de- 
fendant, such  as  the  contract  or  contracts  hereinafter  men- 
tioned,"  etc.  The  complaint  then  proceeds  to  state  a  parol 
contract  for  marine  insurance  on  a  quantity  of  pig-iron,  which 
the  plaintiff  proposed  thereafter  to  ship,  and  did  ship,  from 
Milwaukee  to  Cleveland,  "  against  all  adventures  and  perils  of 
the  said  lakes,  and  navigable  waters  connecting  the  same, 
and  all  fires,  jettisons,  or  losses  happening  therein."  It  is 
further  averred  that,  ''pursuant  to  the  arrangement,"  the  plain- 
tiff made  divers  shipments  of  pig-iron  by  the  lakes,  paying 
the  premium  from  time  to  time  on  each  shipment,  and  notify- 
ing the  agents  of  the  defendant,  as  agreed  upon;  "  and  that  at 
the  time  notice  as  aforesaid  was  given  to  defendant's  agents  of 
the  first  of  said  shipments,  the  plaintiff  asked  of  the  agents 
whether  it  was  to  have  a  policy  of  insurance  on  the  pig-iron, 
but  was  told  by  the  agents  that  it  was  not  customary  to  give 
policies  upon  such  insurance ";  but  that  a  memorandum  of 
the  insurance  was  entered  by  them  in  a  book,  and  that  this 
entry  was  sufficient;  and  did  not  issue  to  the  plaintiff  any  writ- 
ten policy  of  insurance.  A  shipment,  loss,  and  notice  are  then 
alleged. 

In  the  opinion  which  the  county  court  gave  in  sustaining 
the  demurrer  to  the  complaint,  it  is  assumed  that  this  court, 
in  effect,  held,  on  the  former  appeal,  that  the  action  could  not 
be  maintained.  This  is  a  misapprehension  of  that  decision. 
On  the  contrary,  the  clear  and  almost  necessary  implication 
from  that  decision  is,  that  the  action  might  be  sustained,  pro- 
viding it  appeared  that  the  agents  of  the  company  had  author- 
ity to  make  the  parol  contract  of  insurance  relied  on.  In  the 
absence  of  all  evidence  upon  the  point,  it  was  said  the  pre- 
sumption must  be  that  the  agents  only  had  power  to  make 
contracts  of  insurance  in  the  usual  way  by  written  policies, 
and  perhaps  to  make  parol  agreements  to  issue  them,  but 
would  have  no  authority  to  insure  by  parol.  Now,  the  author- 
ity of  the  agents  to  make  the  contract  set  out  in  the  complaint 
is  specifically  alleged,  and  of  course  admitted  by  the  demurrer. 
And  this  narrows  the  case  down  to  the  single  question  so  fully 
discussed  upon  the  argument  of  this  and  the  former  appeal, 
whether  an  action  can  be  maintained  to  recover  the  amount 
insured  directly  upon  a  parol  contract  to  insure.  And  not- 
withstanding the  able  and  learned  argument  of  the  counsel,  by 
whom  the  negative  of  this  proposition  is  affirmed,  I  am  unable 
to  see  any  satisfactory  reason  why  such  an  action  cannot  be 
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maintained.  It  is  the  language  of  the  authorities  that  a  parol 
contract  of  insurance  was  valid  at  common  law;  and  what 
principle  of  public  policy  or  of  statute  law  does  such  a  contract 
violate  or  contravene?  It  is  admitted  that  a  parol  agreement 
to  insure  is  good  to  compel  the  company  to  execute  and  de- 
liver a  policy;  and  that  in  some  cases,  where  bills  had  been 
filed  for  that  purpose,  courts,  in  order  to  avoid  circuity  of 
action,  had  given  a  decree  for  the  payment  of  the  money  which 
would  have  been  payable  if  the  policy  had  been  issued.  Coun- 
sel have  cited  many  such  cases  on  their  briefs.  But  it  is  said 
in  no  case  has  a  recovery  been  had,  ex  directOj  upon  a  parol 
policy.  Such  suits  are  undoubtedly  very  rare,  because  the 
practice  almost  always  is  to  issue  written  policies. 

The  case  of  New  England  Fire  and  Marine  Ins.  Co.  v.  Robin- 
Mm,  25  Ind.  536,  is  treated  by  the  court  as  an  action  upon  a 
parol  contract  of  insurance,  although  possibly  it  might  be 
maintained  as  an  action  against  the  company  for  a  refusal  to 
deliver  a  policy,  according  to  the  intimation  of  Mr.  Justice 
Bronson  in  Lightbody  v.  North  American  Ins.  Co.^  23  Wend. 
18-24.  But  still  the  authorities  say  that,  upon  the  principles 
of  the  common  law,  a  contract  of  insurance  need  not  neces- 
sarily be  a  formal  written  document  denominated  a  policy. 
"  The  contracts  might  be  in  writing,  or  by  parol.  They  may 
be  in  the  form  of  an  undertaking  which  imports  a  present  risk 
completely  assumed,  or  they  may  be  executory,  for  the  deliv- 
ery of  a  policy  or  a  renewal  of  a  policy  at  a  future  day'*: 
Comstock,  J.,  in  Trustees  of  First  Baptist  Church  v.  Brooklyn 
Fire  Ins.  Co.,  19  N.  Y.  306-310.  And  now,  although  the 
usage  of  written  contracts  of  insurance  has  long  and  generally 
prevailed,  yet  can  the  courts  say  that  an  action  upon  a  parol 
contract  cannot  be  maintained?  It  seems  to  us  not.  If  the 
agents  of  the  company  were  fully  authorized  to  make  the  con- 
tract set  out  in  the  complaint,  we  know  of  no  satisfactory  rea- 
son why  a  recovery  may  not  be  had  upon  it.  And  this  is  the 
clear  implication  of  the  former  opinion  in  this  case:  21  Wis. 
458. 

The  order  of  the  county  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Obal  Contract  of  Imsuranck  is  Bindino.  There  ia  no  rule  of  law  re- 
quiring it  to  be  in  writing:  See  Sanborn  v.  FrremaiC»  ln»,  Co.,  11  Am.  Deo. 
419,  note  422. 

The  nuNCiPAL  cask  was  citid  in  each  of  the  following  authoritiee,  and 
to  the  point  atated:  A  verbal  contract  of  insurance  ia  Talid,  and  an  action  can 
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b0  maintainad  upon  it:  Sirokn  v.  Hartford  Fhe  In*.  Co,,  88  Wvl  664;  Ifortk- 
toatem  Iron  Co.  v.  JBina  Ins.  Co.,  26  Id.  78,  82.  And  a  parol  contract  of 
marine  insorance  being  valid,  even  if  it  is,  by  cutom,  sabject  to  the  oondi- 
tiona  of  the  written  policies,  a  parol  agreement  is  also  valid,  by  which  the  in- 
aved  ia  to  ha^e  a  privilege  which  would  reqnire  a  apeeial  iulonmneiit  en  tba 
wiitiau  polioj,  wem  that  leUed  on:  Sea  caae  laat  died. 


Pike  v.  Miles. 

[28  WncONsnr,  164.  J 

HinnAin>^  CainmrAHcn  ov  Ezsmft  Hokbtbad  to  m  Wm  n  xor 
Fkaitdulkut  as  to  his  Csbditoss. 

SuBBBQUEKT  Gbbditqbs  oannot  Impeaoh  Husbahd's  Volubtabt  Ssrlb- 
MKNT  ox  WnoE  of  land  other  than  each  as  was  exempt,  if  anch  settle- 
ment was  not  unreasonable  in  its  character  in  view  of  the  property  and 
ntnation  of  the  husband  at  the  time,  and  there  was  in  fact  no  frandnlent 
intent. 

CknmTANOB  ab  to  Exoxss  not  Fraudulent  as  aoainst  Subsbquxnt 
Creditobs  when. — Where  the  whole  value  of  a  homestead  conveyed 
by  a  husband  to  his  wife  was  forty  thousand  dollars,  nd  the  homestead 
contained  land,  in  excess  of  the  amount  exempt  bylaw,  worth  iiY^  thou- 
sand dollars,  and  the  husband  was  worth  seventy-five  thousand  dollars, 
over  and  above  his  debts,  at  the  time  of  the  conveyance,  it  was  held  that 
the  conveyance,  as  to  such  excess,  was  not  fraudulent  as  against  subse- 
quent creditors. 

Rial  Inquirt  in  Conystancb  Alleged  to  be  Fraxtdulent  as  aoainsi 
Subsequent  Crvditobs  is  not  whether  the  grantor  was  indebted,  bat 
whether  he  had  ample  and  abundant  means  to  satisfy  all  his  debts  after 
the  conveyance. 

WiBOONsiN  Statute  Definino  Rights  of  Married  Women  over  their 
Separate  Estate  does  not  Apply  to  real  estate  derived  from  the  hus- 
band.   It  applies  only  to  her  real  estate  derived  from  other  sources. 

BVIDBNGB  InADHISBIBLE  WITHOUT   SUPPLEMENTAL    COMPLAINT  TO  SUPPORT 

It.  —  In  an  action  to  set  aside  a  conveyance  of  land  from  husband  to  wife 
aa  fraudulent,  evidence  on  the  plaintiff's  part  that  a  mortgage  had  been 
executed  by  the  husband  and  wife  on  said  land  after  the  commencement 
of  the  suit,  and  that  the  money  raised  by  such  mortgage  was  invested  in 
other  real  estate  in  the  wife's  name,  was  held  to  be  inadmissible  without 
a  supplemental  complaint,  setting  up  the  facta  and  asking  appropriate 
relief  against  such  other  real  estate. 

Action  by  the  judgment  creditors  of  F.  B.  Miles  against 
him,  his  wife,  Ella  V.  Miles,  and  one  Miller,  to  have  certain 
conveyances  of  real  property  from  said  F.  B.  Miles  to  Miller, 
made  July  10, 1865,  and  immediately  from  the  latter,  and  as  a 
part  of  the  same  transaction,  to  said  Ella  V.  Miles,  set  aside 
as  fraudulent,  and  for  the  appointment  of  a  receiver,  etc.  The 
defendants  answered  severally.  The  conveyances  were  held 
valid,  and  the  complaint   dismissed  as  to  the  defendants 
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Ella  V.  Miles  and  Miller.  PlaintiflB  appealed.  The  evidence 
showed  that  Mr.  Miles  was  engaged  in  a  "  general  produce, 
whisky,  and  commission  business/'  from  July,  1865,  to  Jan- 
uary  5,  1866,  when  he  failed  j  that  his  business  amounted  to 
''from  a  quarter  to  a  half  million  of  dollars  per  month";  that 
on  July  1,  1865,  he  "  was  worth  seventy  or  eighty  thousand 
dollars  above  all  liabilities,  after  deducting  homestead  and 
furniture";  tiiat  on  the  first  of  each  of  the  months  above 
named  he  entered  upon  his  books  a  statement  of  his  liabilities 
and  assets,  and  that  these  statements  footed  up  as  follows: — 

LtabUitlei.  AflMte. 

July,  1865 $82,677  $213,688 

August,  1865 72,207  169,292 

September,  1865 185,341  196,015 

October,  1865 182,881  240,317 

November,  1865 806,042  344,730 

December,  1865 407,628  413,087 

January,  1866 274,213  268,672 

The  indebtedness  for  which  the  plaintiffs  obtained  their  judg- 
ment was  contracted  in  September  or  October,  1865,  and  was 
for  whisky.    Other  facts  are  stated  in  the  opinion. 

Butler  and  WinUer^  for  the  appellants. 
Finches^  Lynde^  and  Miller^  for  the  appellees. 

By  Court,  Paine,  J.  The  court  below  found,  and  the  proof 
sustains  the  finding,  that  at  the  time  Frederick  B.  Miles  con- 
veyed  his  homestead  to  his  wife,  he  was  worth  seventy-five 
thousand  dollars,  over  and  above  his  debts,  exclusive  of  the 
homestead  itself.  The  homestead  was  worth  about  forty  thou- 
sand dollars,  containing  something  over  the  quarter  of  an  acre 
which  by  law  was  exempt  from  execution,  the  excess  being  of 
the  value  of  from  four  thousand  to  five  thousand  dollars. 

This  court  has  decided,  in  Dreutzery.  Bellf  11  Wis.  118,  that 
a  conveyance  of  the  homestead  by  the  husband  to  the  wife  can- 
not  be  held  fraudulent  as  to  creditors,  for  the  reason  that,  being 
exempt,  it  was  no  more  beyond  their  reach  after  the  convey- 
ance than  before.  It  was  not  liable  for  their  debts  at  all. 
And  that  decision  is  applicable  here,  as  to  so  much  of  the 
property  conveyed  as  was  exempt  from  execution:  See  also 
Legro  v.  Lord,  10  Me.  161.  It  is  unnecessary  to  determine 
whether  the  conveyance  might  have  been  avoided  as  to  the 
excess  beyond  the  quarter  of  an  acre,  by  creditors  existing  at 
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the  time.  For  the  debts  of  the  plaintifb  in  this  case  were 
contracted  subsequent  to  the  conveyance,  and  the  question  is, 
whether  there  are  any  grounds  for  avoiding  the  conveyance 
either  in  whole  or  in  part  as  to  them.  As  to  the  portion  ex- 
empt, of  course  they  stand  in  no  better  position  than  existing 
creditors  would  have  had.  As  to  the  portion  not  exempt,  the 
conveyance  must  be  regarded  as  a  voluntary  settlement  upon 
the  wife  by  the  husband.  And  in  regard  to  that,  if  it  was  not 
unreasonable  in  its  character  in  view  of  the  property  and  situ- 
ation of  the  husband,  and  there  was  no  fraudulent  intent  in 
fiaot,  I  think  the  law  is,  that  it  cannot  be  impeached  by  a 
subsequent  creditor.  There  are  authorities  that  sustain  the 
same  rule  as  to  existing  creditors.  But  subsequent  creditors 
are  in  a  less  favorable  position,  because  their  debts,  being  con- 
tracted after  the  conveyance  they  seek  to  impeach,  cannot  be 
said  to  have  been  incurred  on  the  faith  of  the  property  con- 
veyed. In  addition  to  the  authorities  cited  by  the  respond- 
ents' counsel  upon  this  point,  the  following  may  also  be 
referred  to:  Benton  v.  JoneSj  8  Conn.  185;  Converse  v.  Hart" 
ley,  81  Id.  372;  Pomeroy  v.  Bailey,  43  N.  H.  118;  Sexton  v. 
WheaUm,  8  Wheat.  242;  Hinde  v.  LongwoHh^  11  Id.  211; 
Toumsend  v.  Maynard,  45  Pa.  St.  198;  Beal  v.  Warren^  2  Gray, 
447;  Moore  v.  Blondheim^  19  Md.  172;  Thacher  v.  Phinney^  7 
Allen,  146;  Lyman  v.  Cessfordy  15  Iowa,  229. 

The  including  of  the  excess  over  what  was  exempt  in  the 
conveyance  to  the  wife  cannot  be  regarded  as  unreasonable  in 
view  of  the  condition  of  Frederick  B.  Miles  at  that  time.  And 
it  seems  very  clear,  as  the  court  below  found,  that  there  could 
have  been  no  actual  fraudulent  intent,  either  as  to  existing  or 
subsequent  creditors.  This  being  so,  applying  the  rule  of  law 
established  by  the  authorities  above  cited,  it  follows  that  the 
conveyance  cannot  be  impeached  by  these  plaintiffs. 

The  case  of  MvUen  v.  WiUon,  44  Pa.  St.  413  [84  Am.  Dec. 
461],  relied  on  by  the  appellants'  counsel,  is  not  inconsistent 
with  the  doctrine  of  the  cases  above  cited,  for  it  was  based 
upon  the  idea  of  an  actual  fraudulent  intent  as  against  the 
subsequent  creditors. 

I  do  not  think  the  language  of  some  of  the  cases  relied  on 
by  the  appellants  —  to  the  effect  that  a  voluntary  conveyance 
by  one  largely  indebted  at  the  time  is  void  as  to  creditors — 
should  be  taken  in  an  absolute  sense.  In  order  to  give  it  that 
effect,  they  mean  that  be  must  be  largely  indebted  in  com- 
parison to  the  amount  of  his  assets.    A  man  with  property 
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worth  only  one  fcbousand  dollars,  and  owing  nine  hundred  dol- 
lars, might  be  said  to  be  largely  indebted,  within  the  meaning 
of  those  cases.  But  if  he  had  one  hundred  thousand  dollars 
of  property,  and  owed  twenty-five  thusand  dollars,  I  think  ho 
would  not.  The  true  question  is  better  stated  in  the  other 
cases,  found  among  those  above  cited,  which  hold  that  the  in- 
quiry is  not  whether  the  grantor  was  indebted,  but  whether  he 
had  ample  and  abundant  means  to  satisfy  all  his  debts  after 
the  conveyance.  That  he  had  in  this  case,  abundantly  ap- 
pears, taking  his  statements  as  true,  and  there  was  no  evi- 
dence to  contradict  them.  Nor  is  there  anything  to  show  that 
this  estimate  of  his  assets  depended  on  the  success  of  ad- 
ventures which  he  then  had  at  risk,  as  was  the  case  in  Car' 
penter  v.  Roe^  10  N.  Y.  227.  On  the  contrary,  he  swears  that 
he  then  owned,  in  property  exclusive  of  his  homestead,  seventy- 
five  thousand  dollars  more  than  enough  to  pay  his  debts.  The 
exhibit  showing  the  amount  of  his  debts  and  assets  in  July, 
1865, — the  month  in  which  this  conveyance  was  made, — 
shows  debts  something  over  eighty-two  thousand  dollars,  and 
assets  something  over  two  hundred  and  thirteen  thousand 
dollars.  This,  taken  in  connection  with  the  fact  that  the  great 
bulk  of  the  property  conveyed  to  his  wife  was  a  homestead, 
absolutely  exempt  from  execution,  seems  wholly  to  exclude  all 
idea  of  any  fraudulent  intent  as  to  creditors,  with  respect  to  the 
comparatively  small  amount  of  the  excess  over  the  exemption, 
and  all  idea  of  placing  that  amount  beyond  the  contingencies 
of  his  business.  I  can  see,  therefore,  no  ground  for  disturbing 
the  conveyance  in  favor  of  these  plaintiffs. 

It  appeared  by  a  stipulation  in  the  case,  subject  to  objection 
for  irrelevancy  and  incompetency,  that  since  the  commence- 
ment of  this  suit  the  wife  and  husband  have  mortgaged  the 
property  for  twelve  thousand  dollars  lent  to  the  wife,  and  which 
she  has  invested  in  a  milling  business,  in  which  she  employs 
her  husband  at  a  salary;  and  also  that  they  had  mortgaged  it 
to  secure  some  debts  of  the  husband.  The  appellants'  counsel 
then  contends  that  even  though  this  property  is  to  be  regarded 
as  the  wife's,  yet  it  is  not  to  be  regarded  as  her  separate 
estate,  as  to  which  she  has  the  powers  and  rights  given  by  our 
statute  in  regard  to  the  separate  estate  of  married  women,  be- 
cause she  derived  this  from  her  husband,  while  the  statute 
applies  only  to  real  estate  derived  by  married  women  from 
other  sources.  In  this,  I  think  he  is  correct.  But  he  then 
contends  that  it  follows  that  this  money  raised  by  the  mort- 
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gage  was  the  husband's  moDey,  and  that  his  creditors  are  en* 
titled  to  it.  This  question  we  shall  not  determine,  for  the 
reason  that  this  mortgage  was  made  after  this  suit  was  begun, 
and  the  money  raised  by  it  has  been  invested  in  the  wife's  name 
in  other  real  estate.  If  the  plaintiffs  have  any  remedy  in  re- 
spect to  that,  they  should  have  averred  the  facts  by  a  Bupple> 
mental  complaint,  and  asked  the  appropriate  relief.  The 
evidence,  being  objected  to  as  incompetent  under  the  plead* 
ings,  should  have  been  excluded. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

VOLUNTAKT  CONVETANCB    OF    LaND    7B01I    HUHBAND    TO  WlR  WILL    BB 

UraxLD  WHXM,  AST>  WHXD  NOT:  See  extended  note  to  WUder  ▼.  Broob,  S^ 
Am.  Deo,  64-56;  Peck  v.  Brummoffim,  89  Id.  195.  Respecting  the  effect  of 
such  conveTance  as  to  creditors,  both  existing  and  subsequent,  see  cases 
cited  in  note  to  Beffard  v.  Crane^  84  Id.  163.  The  relation  of  the  debtor's 
property  to  his  debts  must  be  considered,  if  it  is  sought  to  make  the  convey- 
ance void:  FiUey  v.  BeguUr,  77  Id.  522. 

SXPABATB    PbOPIBTT    OV  WoMBN  AS  AVFBOTBD  BT  AmEBIOAN   STATUTBB: 

See  note  to  Kirhpatrkh  ▼.  B^ford,  76  AnL  Dec.  367-101. 

Thb  fbdvcipal  casb  was  citbd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Equity  will  sustain  a  conveyance  to  the  wife  direct 
from  the  husband,  where  the  rights  of  creditors  do  not  intervene:  Dayton  v. 
WaJO^  47  Wis.  118$  Priee  v.  Oslxymj  34  Id.  41.  The  owner  of  property  ex- 
empt from  forced  sale  may  sell  it  or  give  it  away,  either  to  his  wife  or  a 
stranger,  without  committing  a  fraud  upon  his  creditors;  and  when  the  title 
has*  in  fact  passed  to  the  vendee  or  donee,  the  property  is  not  subject  to 
execution  for  the  former  owner's  debts,  whatever  may  have  been  his  motive  in 
the  sale  or  gift:  Carhart  v.  Harehaw,  45  Id.  347;  Allen  v.  Perry ,  56  Id.  186; 
unless  gift  or  sale  was  made  with  intent  to  perpetrate  a  fraud  upon  the  ex- 
emption law;  and  even  in  that  event  such  intent  would  not  avoid  the  gift  or 
sale*  unless  the  debtor  had  in  fact  made  an  attempt  to  defraud  the  exemption 
law  by  purchasing  other  property  of  like  kind,  which  he  claimed  to  hold  as 
exempt,  or  by  abandoning  the  use  of  the  exempt  property  sold  when  such 
use  rendered  it  exempt:  See  case  last  cited.  A  debtor's  conveyance  of  a 
homestead  exempt  by  law  is  not  considered  fraudulent  as  to  creditors:  HQh 
hen  V.  Boyer^  33  Id.  322;  but  he  may  abandon  the  property  as  his  homestead, 
and  thus  voluntarily  subject  it  to  forced  sale  on  execution,  or  otherwise,  so 
far  as  he  is  concerned;  and  by  an  attempted  conveyance  of  it  to  defraud  the 
eolleotion  of  his  wife's  judgment  for  alimony,  he  may  lose  all  claim  to  it  as 
a  homestead,  and  cannot,  therefore,  deny  fraud  in  the  conveyance  on  tha 
ground  that^  as  a  homestead,  the  land  was  not  subject  to  sale  on  execution: 
Barber  ▼.  Dayton,  28  Id.  382.  The  owner  of  a  legal  subdivision  of  land  pre- 
cisely equal  to  the  statutory  measure  of  a  homestead  right,  whose  dwelling- 
house  is  situate  upon  such  subdivision,  and  who  has  made  no  different  seleo* 
tion,  will  be  held  to  have  selected  that  subdivision  for  his  homestead,  although 
ha  also  owns  adjoining  lands  from  which  he  might  have  selected  his  homestead 
in  part:  EmU  ▼.  Lasky,  48  Id.  263. 
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Smith  v.  Smith. 

[28  WlBCOKBIK,  170.1 
IV  OOVVXTAWOB  OV  LaND  TO  HUBBAVD  AND  WlF%  ThXT  AMM  BoTR  SlBIB^ 

DUBiNO  THViB  JoiNT  LiYBS,  OV  EimRETT.    Neither  of  them  osn  alifln 
80  aa  to  hind  the  other,  and  the  survivor  takea  the  whole  estate. 

CkNIIXITIOHAI.  LlMITAIIOirS  IN  DbSDS  AMM  Va2J]>. 

CknnnTiOHS  and  Ldotatzons  in  Dxbds  Disoussxd,  and  DisizironiBHS* 

FROM  Bach  Other. 
OoNDZTioNAL  LIMITATION  18  OV  MizxD  Naturs,  and  partakes  of  a  oonditioB 

and  a  limitation. 

OONDmONAL   LiMXTATlON  OV   Wivr's  BbTATR   Cf   PlRD   TO   HuSBAND   ASB 

Wxxi.  — A  deed  granted  land  to  a  hushand  and  wife,  their  beixs  and  aa- 
iigiis,  farever,  with  a  daaae  stating  that  it  was  made  to  the  wife  on 
condition  that  if  she  should  not  continue  to  live  with  her  husband,  having 
no  good  cause  for  a  divorce,  the  land  should  vest  in  fee  in  the  husband,  his 
heirs  and  assignB,  forever.  The  habendum  clause  was  to  the  grantees,  their 
bein  and  assigns,  forever.  There  was  also  a  covenant  of  warranty.  RM, 
that  there  was  a  valid  conditional  limitation  of  the  wife's  estate. 
To  Brmoyr  Cloxtd  on  Tnu^  Equitt  will  DsgRSR  Cancjoxation  of  Deed 
OR  Othkr  Instrument  Whioh  has  Become  FuNcnra  Owicio.  — Thus 
where  a  deed  grants  land  to  a  husband  and  wife,  with  a  claoae  stating 
that  it  is  made  to  her  on  condition  that  if  she  shall  not  continue  to  live 
with  him,  having  no  good  cause  for  a  divorce,  the  land  shall  vest  in  fee 
in  the  husband,  the  wife's  estate  ceases  and  vests  in  the  husband,  after 
she  deserts  him,  having  no  ground  of  divorce;  and  the  deed,  so  far  as  il 
relates  to  the  wife,  constitutes  such  a  doud  upon  his  title  that  equity 
will  cancel  it  at  his  suit,  and  this  notwithstanding  he  has  obtained  a  de- 
cree of  divorce  from  her  for  willful  desertioQ. 

Action  by  Uriel  B.  Smith  against  Miranda  A.  Smith,  to 
have  plaintiff  adjudged  to  be  the  owner  in  fee-simple  of  certain 
real  estate,  free  from  all  claim  of  title  on  the  part  of  the  defend- 
ant.  Both  parties  claimed  under  a  deed  whioh  granted  the 
land  to  them,  etc.,  as  in  the  opinion  and  first  section  of  sylla- 
bus,  8upra.  Full  covenants  of  seisin  and  warranty  were  added. 
The  complaint  was  demurred  to  as  not  stating  a  cause  of  ac- 
tion.   The  demurrer  was  sustained,  and  the  plaintiff  appealed. 

Sogers  and  Johneonj  and  /.  Downevy  for  the  appellant. 
Carpenter  and  Cogswell^  for  the  respondent. 

By  Court,  Cole,  J.  1.  What  effect  must  be  given  to  the 
deed  referred  to  in  the  complaint?  It  is  a  deed  from  Cox 
and  wife,  as  parties  of  the  first  part,  to  the  defendant,  party 
of  the  second  part,  together  with  the  plaintiff,  upon  the  con- 
ditions thereinafter  mentioned.  After  the  description  of  the 
land  conveyed,  occurs  the  following  clause,  which  creates  the 
difficulty  in  determining  the  nature  and  quality  of  the  estate 
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granted:  ''This  indenture  is  made  to  the  aforesaid  Miranda 
A.  Smith  on  condition  that  she  shall  continue  to  live  with  the 
aforesaid  Uriel  B.  Smith,  her  husband  (unless  she  shall  here- 
after have  good  cause  for  divorce),  and  further,  on  condition, 
if  the  said  Uriel  B.  Smith  shall  survive  the  said  Miranda  A, 
Smith,  or  she  shall  not  continue  to  live  with  her  said  hus- 
band, Uriel  B.  Smith,  as  aforesaid,  then,  and  in  either  case, 
the  aforesaid  described  land  shall  vest  in  fee  in  said  Ufiel  B. 
Smith,  his  heirs  and  assigns,  forever." 

It  is  claimed  by  the  plaintiff  that  this  condition  in  the  deed 
is  valid,  being  what  in  the  books  is  termed  a  conditional  limi- 
tation; that  the  grant  being  to  a  husband  and  wife,  each  sepa- 
rately takes  a  fee  in  the  land  subject  to  be  defeated  by  the 
other  surviving  him  or  her;  and  further,  in  case  of  the  wife, 
the  estate  to  terminate  whenever  she  should  cease  to  live  with 
her  husband,  not  having  good  cause  for  divorce;  and  that 
as  it  appears  from  the  allegations  of  the  complaint  that  the 
wife  has  ceased  to  live  with  the  plaintiff,  not  having  any  cause 
for  a  divorce  from  him,  the  contingency  has  happened  upon 
which,  by  the  limitations  in  the  deed,  the  entire  estate  vests 
absolutely  in  the  plaintiff.  It  appears  to  us  that  this  is  a  cor- 
rect view  of  the  effect  of  the  deed.  It  is  admitted  that  in  a 
conveyance  of  land  to  husband  and  wife  they  are  both  seised 
during  their  joint  lives  of  the  entirety;  that  neither  of  them 
can  alien  so  as  to  bind  the  other;  and  that  the  survivor  takes 
the  whole  estate.  But  in  this  deed  there  was  another  event, 
besides  death,  which  was  to  determine  the  estate  of  the  wife; 
and  that  was,  if  the  wife  should  cease  to  live  with  her  hus- 
band, not  having  a  good  cause  for  a  divorce.  The  interest 
granted  to  her  was  confined  to  that  period,  and  this  was  its 
limitation,  both  being  alive. 

There  is  much  subtile  learning  in  the  books  in  regard  to  the 
distinction  between  conditions  and  limitations  in  deeds;  so 
much  so  that  it  is  sometimes  difficult  to  determine  whether 
the  words  used  are  words  of  condition,  making  the  estate  void- 
able, or  words  of  limitation,  making  the  estate  to  cease.  In 
Professor  Greenleaf 's  edition  of  Cruise  on  Real  Property,  title 
18,  chapter  2,  section  64,  the  author  says:  ''  Lord  Coke  men- 
tions a  distinction  between  a  condition  that  defeats  an  estate, 
but  requires  a  re-entry,  and  a  limitation  which  determines  the 
estate  ipso  facto,  without  entry.  Of  the  first  sort,  it  has  been 
shown  that  a  stranger  cannot  take  advantage;  but  of  limita- 
tions it  is  otherwise;  as,  if  a  man  makes  a  lease  quowque^  that 
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is,  until  J.  S.  returns  from  Rome;  the  lessor  grants  over  the 
reversion  to  a  stranger;  J.  S.  returns  from  Rome;  the  grantee 
of  the  reversion  may  take  advantage  of  the  return  of  J.  8., 
and  enter,  because  the  estate  was  determined  by  an  express 
limitation."  In  the  editor's  note  1  to  this  section,  the  differ- 
ent  estates  are  distinguished  in  the  following  clear  manner: — 

^'A  condition  is  something  inserted  for  the  benefit  of  the 
grantor,  giving  him  the  power,  on  default  of  performance,  to 
destroy  the  estate  if  he  will,  and  revest  the  estate  in  himself 
or  his  heirs.  As  the  law  does  not  presume  forfeiture,  it  re- 
quires some  express  act  of  the  grantor,  as  evidence  of  his  in- 
tent to  reclaim  the  estate,  viz.,  an  entry. 

^^  A  limitation  is  conclusive  of  the  time  of  continuance  and 
of  the  extent  of  the  estate  granted,  and  beyond  which  it  is  de- 
clared at  its  creation  not  to  be  intended  to  continue.  Con- 
ditions render  the  estate  voidable  by  entry.  Limitations  render 
it  void  without  entry.  If  upon  fiEtilure  of  that  upon  which  the 
estate  is  made  to  depend,  no  matter  how  expressed  in  the  deed, 
the  land  is  to  go  to  a  third  person,  this  is  a  limitation  over, 
and  not  a  condition.  For  if  a  condition,  an  entry  by  the 
grantor  would  be  necessary;  and  he  might  defeat  the  limita- 
tion by  neglecting  to  enter.  A  limitation  is  imperative,  and 
is  determined  by  the  rules  of  law.  A  condition  not  only  de- 
pends on  the  option  of  the  grantor,  but  is  also  controlled  by 
equity  if  the  grantor  attempts  to  make  an  inequitable  use  of 
it.  The  performance  of  a  condition  is  excused  by  the  act  of 
God,  or  of  the  law,  or  of  the  party  for  whose  benefit  it  was 
made.  A  limitation  determines  the  estate  absolutely,  whatever 
be  its  nature." 

See  also  11  American  Jurist,  page  42,  for  an  instructive  arti- 
cle on  this  branch  of  the  law. 

Chancellor  Kent  says:  '^A  conditional  limitation  is  of  a 
mixed  nature,  and  partakes  of  a  condition  and  a  limitation; 
as,  if  an  estate  be  limited  to  A  for  life,  provided  that  when  C 
returns  from  Rome  it  shall  thenceforth  remain  to  the  use  of 
B  in  fee,  it  partakes  of  the  nature  of  a  condition,  inasmuch 
as  it  defeats  the  estate  previously  limited;  and  is  so  far  a  limi- 
tation, and  to  be  distinguished  from  a  condition,  that  upon 
the  contingency  taking  place,  the  estate  passes  to  the  stranger 
without  entry,  contrary  to  the  maxim  of  law,  that  a  stranger 
eannot  take  advantage  of  a  condition  broken  ":  4  Kent's  Com. 
128. 

NoW|  in  the  light  of  these  principles,  it  seems  to  us  clear 
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that  the  clause  in  this  deed  must  be  regarded  as  a  conditioDal 
'  limitation.  The  estate  was  granted  to  the  wife  on  condition 
that  she  should  continue  to  live  with  her  husband,  and  was  to 
expire  and  vest  in  her  husband  whenever  she  should  cease  to 
live  with  him,  unless  she  had  good  cause  for  a  divorce.  The 
vesting  of  the  entire  estate  in  the  husband  does  not  depend 
upon  the  election  of  the  grantor  to  enter;  but  by  force  of  the 
condition  itself,  the  land  goes  to  him  on  the  happening  of  the 
oontingency:  Batty  v.  Hophina,  6  B.  I.  443. 

It  is  said  that  these  conditional  limitations  were  not  valid  at 
common  law  in  the  old  conveyances.  ^'  There  appears,  how- 
ever," says  Mr.  Butler,  in  his  note  to  Feame  on  Bemainders, 
382,  '^  some  reason  to  suppose  that,  though  conditional  limi- 
tations were  legally  void,  they  were  allowed  in  the  modifica- 
tion of  uses  while  uses  remained  in  their  fiduciary  state  at  the 
common  law."  And  he  adds  that  ^'  after  the  passing  of  the 
statute  of  27  Hen.  VIII.,  which  converted  uses  from  their 
fiduciary  state  at  the  common  law  into  legal  estates,  it  became 
incumbent  on  the  courts  to  determine  what  efiect  that  statute 
should  have  in  respect  to  the  executory  limitations  under  con- 
sideration. When  the  case  was  first  pressed  on  the  courts,  it 
should  seem  to  have  been  necessary  for  them  to  consider 
whether  the  statute  executed  any  modification  of  property 
made  through  the  medium  of  uses  which  the  courts  of  law 
would  have  held  illegal,  if  they  had  been  made  of  lands  them- 
selves in  conveyances  at  common  law.  So  far  as  respects  the 
modifications  of  property  in  question,  the  courts  held  them  to 
be  executed  by  the  statute,  and  thus  made  them  a  part  of  the 
English  law  of  real  property."  These  conditional  limitations 
in  deeds,  therefore,  are  valid,  and  it  is  perfectly  clear  from  the 
language  here  employed  that  the  intention  was,  that  the  estate 
of  the  wife  should  determine  and  vest  in  her  husband  when 
she  should  cease  to  live  with  him,  unless  she  had  good  cause 
of  divorce. 

It  is  said  that  this  condition  annexed  to  the  grant  waff 
merely  nominal,  evincing  no  intention  of  actual  and  substan- 
tial benefit  to  the  party  to  whom  or  in  whose  favor  it  was  to 
be  performed,  and  should  be  wholly  disregarded,  and  a  failure 
to  perform  the  same  cannot  operate  as  a  forfeiture  of  the  lands 
conveyed  subject  thereto:  B.  S.  1849,  c.  66,  sec.  46.  The  par* 
ties,  however,  saw  fit  to  insert  this  condition  in  the  deed,  and 
it  is  presumably  for  the  advantage  of  the  husband  that  his 
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wife  should  continue  to  live  with  him.    It  therefore  cannot  be 
disregarded,  as  suggested. 

2.  It  remains  to  consider  whether  the  plaintiff  was  entitled 
to  maintain  the  action  to  remove  the  deed,  so  far  as  it  may 
concern  the  defendant,  because  it  constitutes  a  cloud  upon  the 
plaintiff's  title.  Her  estate  has  expired,  and  become  vested 
in  the  plaintiff.  The  deed,  so  far  as  respects  the  defendant, 
though  once  vesting  in  her  a  title,  yet,  by  the  happening  of 
the  contingency,  has  become  a  nullity.  Under  these  circum- 
stances, a  court  of  equity  will  interpose,  and  decree  a  cancel- 
lation of  the  instrument.  Cases  occur,  says  Mr.  Justice  Story, 
where  a  deed  or  other  instrument,  originally  valid,  has,  by 
subsequent  events,  such  as  by  a  satisfaction  or  payment,  or 
other  extinguishment  of  it,  legal  or  equitable,  become  fuTictys 
officio;  and  yet  its  existence  may  be  either  a  cloud  upon  the 
title  of  the  other  party,  or  subject  him  to  the  danger  of  some 
future  litigation  when  the  facts  are  no  longer  capable  of  proof 
or  have  become  involved  in  the  obscurities  of  time.  Courts 
interpose  in  these  cases,  although  the  deed  or  other  instru- 
ment has  become  a  nullity:  Story's  Eq.  Jur.,  sec.  705.  That 
the  defendant  has  deserted  her  husband,  and  that  she  had  no 
just  cause  for  so  doing,  are  extrinsic  facts  not  appearing  upon 
the  face  of  the  deed.  And  although  it  is  alleged  in  the  com- 
plaint that  the  plaintiff  has  obtained  a  divorce  from  the  de- 
fendant on  the  ground  of  her  willful  desertion,  it  is  evident 
that  her  claim  under  this  deed  must  embarrass  him  in  the 
disposition  of  the  land,  and  really  constitutes  a  cloud  upon 
his  title:  See  Hotchhm  v.  Elting^  36  Barb.  38. 

For  these  reasons  we  think  the  complaint  stated  a  good 
cause  of  action,  and  that  the  demurrer  was  improperly  sus- 
tained. 

The  judgment  of  the  circuit  court  dismissing  the  complaint 
is  reversed,  and  the  cause  remanded  for  further  proceedings. 


Laihds  Convbtsd  to  Husband  kxro  Wifb  arb  Held  vt  Thbm  as  Tbn- 
auts  bt  EiNTiBcnBs,  as  at  oommon  law,  and  not  by  moieties:  BenneU  ▼.  (JTiild, 
88-Am.  Dec.  G92»  note  695;  Ihvis  v.  Clark,  89  Id.  471.  Neither  can  dispose 
of  any  part  of  the  estate  without  the  other's  consent,  and  the  whole  remains 
to  the  sorrivor:  Id. 

Power  or  Bquttt  to  Rshove  Cloud  on  Tftlb  bt  Canokllation  of  In- 
BTBUXKBT,  KTO..:  See  Sucher  v.  Dootey,  96  Am.  Deo.  614,  note  620;  note  te 
Munaon  v.  Mufuan,  73  Id.  698;  Downing  ▼.  Whenin,  49  Id.  139;  Lycn  r.  HvMt, 
46  Id.  216;  J<mu  y.  Perry,  30  Id.  430;  note  to  PtUU  v.  Shtpherd,  28  Id.  441; 
L^  ▼.  SherhearfB  Eair,  16  Id.  160. 
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Schmidt  v.  Milwaukee   and   St.  Paul  B'y  Co. 

[at  WitOONlIN,  1M.] 
NiaLXOENOB  GANKOT  BB  ImFDTBD  TO  IhTAST  ElOHmir    MOHTBB   Qlil>.  '  It 

u  atterly  inoapable  of  ezeroumg  any  care  or  diMsntioa  in  any  mattar 
whatever.  Aa  to  aToiding  daagert  ita  aota  are  not  to  be  judged  by  the 
mlea  applied  to  adnlti.  All  that  can  be  required  ii  a  degree  of  care  or 
diligence  equal  to  the  capacity  of  the  child. 

LlABIUTT  OF  RaILBOAD  CoUFAXt  lOB    InJUBT  TO  INBAMT   IBOK   FaIUJBB 

TO  Ebbct  Fbnob.  —  If  an  infant  eighteen  numtha  old  geta  upon  a  rail* 
road  track  in  conaeqnenoe  of  the  failnre  of  the  railroad  company  to  ereet 
a  fence  aa  required  by  law,  and  ia  run  orer  and  injured  by  a  train  on  the 
track,  the  company  ia  liaUe  to  it  for  the  injury,  if  the  parenta  ezereiaed 
ordinary  care  in  guarding  the  child. 
Damaobs  Excmstvb — Eight  Thousand  Dqllabs  bob  Lobs  of  Jxwmjkt^m 
Right  Abm  arb  not.  —  Judgment  on  verdict  for  eight  thonaand  dollars 
damagee  for  loaa  of  infant's  right  arm,  in  consequence  of  being  run  over 
by  the  train  of  a  railroad  company  which  failed  to  erect  a  fence  as  re- 
quired by  law,  will  not  be  reyersed  for  excessiTe  damagee,  there  being 
nothing  to  show  that  the  jury  acted  under  improper  influence  or  biaa  in 
the  matter. 

Plaintiff,  an  infant,  brought  this  action  by  his  guardian 
ad  literrij  to  recover  for  injuries  to  his  person  in  consequence  of 
his  being  run  over  by  a  train  on  the  defendant's  track.  Ver- 
dict for  the  plaintifif  for  eight  thousand  dollars.  A  motion  for 
a  new  trial  was  made  on  the  ground  of  error  in  the  refusal  of 
the  dourt  to  nonsuit  the  plaintifif,  erroneous  instructions,  ver- 
dict contrary  to  law  and  the  evidence,  and  excessive  damages. 
This  motion  was  denied,  and  the  defendant  appealed  from 
a  judgment  on  the  verdict.  Other  facts  are  stated  in  the 
opinion. 

John  W,  Oaryy  for  the  appellant. 

Smith  and  Sahnum,  for  the  respondent. 

By  Court,  Cole,  J.  The  jury  must  have  found,  under  the 
instructions  of  the  court,  that  the  parents  of  the  child  were 
free  from  fault  or  negligence  in  allowing  the  inCant  to  stray 
upon  the  railroad  track.  For  the  court  specifically  instructed 
the  jury  that,  if  they  found  from  the  evidence  that  the  injury 
to  the  plaintifif  was  caused  by  the  neglect  of  the  defendant  or 
its  agents,  while  the  parents  of  the  plaintifif  were  in  the  exer- 
cise of  ordinary  care  in  guarding  the  plaintifif,  then  they 
should  find  for  the  plaintifif.  The  same  proposition  is  sub- 
stantially embraced  in  other  parts  of  the  charge, — that  if  the 
negligence  of  the  parents,  or  of  those  whose  duty  it  was  ta 
watch  the  infant,  contributed  to  produce  the  injury,  no  recov- 
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ery  could  be  had.  The  jury  were  told  that  they  must  consider 
all  the  drcumstanceB  appearing  in  the  evidence,  in  order  to 
determine  whether  the  parents  had  exercised  ordinary  care  in 
guarding  the  child  or  not;  and  this  was  undoubtedly  correct 
As  was  forcibly  argued  by  the  counsel  for  the  plaintiff,  in 
determining  this  question  of  negligence,  the  condition  of  the 
family,  the  season  of  the  year,  the  place  of  the  accident,  the 
probability  that  it  would  happen,  and  all  the  surrounding  facts 
and  circumstances,  were  proper  matters  to  be  considered  by 
the  jury;  and  they  must  have  found  from  the  whole  evidence 
that  the  parents  were  free  from  fault  or  negligence. 

Then,  we  think  the  ruling  of  the  court  below  correct  upon 
another  proposition,  which  has  been  very  elaborately  discussed 
by  counsel, — that  is,  whether  an  infant  of  only  eighteen  months 
old  must  be  judged  by  the  same  rule  as  an  adult,  when  expos- 
ing himself  to  danger.  In  denying  the  motion  for  a  nonsuit^ 
the  court  evidently  was  of  the  opinion  that  negligence  could 
not  be  predicated  upon  the  conduct  of  an  infant  of  that  age. 
But  the  counsel  for  the  company  insists  that  this  is  an  errone- 
ous view  of  the  law,  and  that  the  correct  rule  upon  the  subject 
is,  when  an  infant  brings  suit  for  injuries  received,  that  he  is 
bound  to  show  himself  free  from  all  negligence,  or  want  of 
proper  care  tending  to  produce  the  injury  the  same  as  an. 
adult.  He  argues  and  claims  that  all  plaintiffs  suing  for  such 
injuries  stand  upon  the  same  ground,  and  are  subjected  to  the 
same  rules;  and  that,  so  far  as  the  right  of  recovery  is  con- 
cerned, whatever  would  be  negligence  or  want  of  proper  care  in 
an  adult,  is  negligence  or  want  of  proper  care  in  an  infant. 
We  are  not  prepared  to  yield  our  assent  to  the  soundness  of 
such  a  proposition,  even  though  cases  may  be  found  which 
seem  to  sustain  it.  An  infant  of  the  age  of  eighteen  months  is 
utterly  incapable  of  exercising  any  care  or  discretion  in  any 
matter  whatever.  He  is  incapable  of  comprehending  the  im- 
minent danger  of  remaining  on  a  railroad  track  when  a  train 
of  cars  is  approaching.  He  is  necessarily  incapable  of  exercis- 
ing any  judgment  or  forethought,  can  neither  apprehend  the 
danger  to  which  he  is  exposed,  nor  take  suitable  means  to  pro- 
tect himself  against  it.  Negligence  cannot  properly  be  imputed 
to  him,  since  he  knows  nothing  of  care  or  diligence  or  danger. 
And  to  say  that  he  is  bound  to  the  same  legal  rules  in  regard 
to  the  exercise  of  care  and  diligence  in  avoiding  danger,  and 
escaping  the  consequences  of  neglect  on  the  part  of  othersi 
which  are  applied  to  persons  of  full  age  and  capacity,  seems  to 
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OB  a  nMMt  imreafiaiiable  dootrine.  Reason,  prindple,  and  tlio 
weight  of  authority,  we  think,  sanction  a  different  mle.  Meet 
of  these  cases  where  this  question  is  discussed  are  eited  on  the 
brief  of  the  counsel  for  the  plaintiff;  and  we  are  content  to 
refer  to  the  reasonings  in  those  cases  upon  the  point  we  are 
considering.  They  fully  vindicate  both  the  soundness  and 
humanity  of  the  doctrine  that  negligence  cannot  be  imputed 
to  the  conduct  of  an  infant  of  such  tender  years  as  the  plaintiff, 
and  that  in  respect  to  his  acts  he  is  not  to  be  judged  by  the 
same  rules  which  are  applied  to  an  adult.  All  that  is  demanded 
in  such  cases  is  a  degree  of  care  or  diligence  equal  to  the 
capacity  of  the  child.  In  addition  to  the  authorities  cited  by 
counsel  upon  this  point,  see  Whitley  v.  Whiteman^  1  Head,  610; 
and  Angell  on  Highways,  sec.  847.  And  this  brings  us  to  the 
point  in  the  case  which  presents  the  greatest  difficulty. 

The  child  was,  in  the  month  of  August,  1865,  run  over  by  a 
gravel  train  of  the  defendant,  and  lost  his  right  arm  in  conse- 
quence of  the  injury  so  received.  The  railroad  track  ran 
across  the  farm  of  the  plaintiff's  father,  some  forty  or  forty-five 
rods  from  the  dwelling-house.  The  road  had  been  in  operation 
a  year  or  more,  but  the  company  had  neglected  to  construct 
any  fences  along  the  line  of  its  road  at  that  point.  The  child 
was  on  the  track  where  a  path,  leading  from  one  part  of  his 
father's  farm  to  the  other,  crossed  the  railroad.  The  plaintiff 
requested  the  court  to  give  a  number  of  special  instructions, 
the  fourth,  fifth,  and  sixth  of  which  were  as  follows: — 

'^4.  The  defendant  was  guilty  of  negligence  in  failing  to 
fence  its  road  across  the  land  in  question. 

''5.  If  the  jury  find  from  the  evidence  that  the  want  of  a 
fence  was  the  cause  of  the  injury,  without  negligence  of  plain- 
tiff's parents  contributing  thereto,  they  must  find  for  the 
plaintiff. 

'^  6.  If  the  jury  find  from  the  evidence  that,  owing  to  the 
want  of  a  fence,  this  part  of  the  road  over  the  land  in  ques- 
tion was  unsafe,  and  accidents  more  liable  to  occur  there  than 
where  the  road  was  fenced,  and  that  the  company  had  notice 
of  this  fact,  then  it  was  the  duty  of  the  defendant  to  use  more 
than  ordinary  care  and  diligence  to  prevent  such  accidents, 
and  to  run  their  trains  with  reference  to  this  consideration." 

These  instructions  the  court  gave  under  exceptions,  and 
also  gave,  at  the  request  of  the  defendant,  this  instruction: 
*^That  the  plaintiff  cannot  recover  for  the  negligence  of  the 
defendant  in  not  building  said  lence,  unless  you  fi&d  that  the 
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injury  happened  without  the  fiinlt  of  the  plaintiff,  and  in  oon-. 
sequence  of  the  neglect  to  build  the  fence,  and  that  the  fence 
would  have  prevented  it." 

Now,  considering  theee  variouB  instructionB  together,  so  far 
as  they  bear  upon  the  question  of  the  liability  of  the  company 
arising  from  the  fact  that  it  had  neglected  to  build  a  fence 
along  the  road  at  that  place,  they  simply  amount  to  this  prop- 
osition: that  though  the  defendant  was  guilty  of  negligence 
in  failing  to  fence  its  road  across  the  land  in  question,  yet  this 
fact  would  not  authorize  a  recovery,  unless  the  injury  hap- 
pened without  the  fault  of  the  plaintiff's  parents  contributing 
thereto,  and  in  consequence  of  the  neglect  to  build  the  fence, 
and  the  fence  would  have  prevented  the  accident. 

Assuminc:,  then,  these  facts  to  exist,  as  we  must,  after  the 
verdict, — that  the  parents  exercised  ordinary  care  in  protect- 
ing the  child;  that  the  company  neglected  to  build  a  fence 
along  its  road  at  that  place,  as  the  law  required;  and  that  the 
child  was  injured  in  consequence  of  this  neglect,  the  question 
arises.  In  such  a  case  is  not  the  company  liable?  The  coun- 
sel for  the  company  says  that  the  failure  to  build  a  fence  sub- 
jected the  defendant  to  certain  liabilities  in  case  of  an  injury 
to  cattle,  horses,  or  other  domestic  animals;  and  that  in  case 
of  injury  to  passengers,  happening  in  consequence  of  not 
fencing  the  road,  certain  other  liabilities  would  attach;  but 
that  fences  were  never  intended  to  keep  men,  women,  or 
children  off  the  track,  and  are  utterly  useless  for  any  such 
purpose. 

In  answer  to  this  argument,  it  must,  in  the  first  place,  be 
remembered  that  the  statute  imposes  upon  all  railroad  com- 
panies of  this  state  the  positive  duty  of  erecting  and  maintain- 
ing good  and  sufficient  fences  on  both  sides  of  their  roads, 
with  gates  or  bars  therein,  and  farm-crossings  for  the  use  of 
the  proprietors  of  the  adjoining  lands.  This  is  a  clear,  dis- 
tinct, and  precise  legal  duty  imposed  by  the  legislature;  and 
the  failure  to  perform  it  by  the  company  in  this  case  was  the 
sole  cause  of  the  injury.  For  the  jury,  in  effect,  found  that  a 
fence  would  have  prevented  the  accident.  The  facts  in  this 
case  show  that  for  more  than  a  year  the  company  had  run  its 
trains  over  the  road,  neglecting  all  the  while  to  build  a  fence 
at  that  place,  —  omitting  to  do  what  not  only  the  law  required, 
but  common  prudence  demanded  should  be  done,  as  well  for 
the  protection  of  persons  traveling  on  its  road  as  for  the 
security  of  the  domestic  animals  of  those  residing  along  the 
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track,  and  the  safety  of  children  exposed  to  its  dangers,  who 
were  incapable  of  tdcing  care  of  themselves. 

Now,  when  the  company  neglected  to  perform  this  duty,  did 
it  not  necessarily  assume  responsibility  for  all  damages  which 
might  result  from  that  cause?  Can  the  court  make  an  excep- 
tion to  this  general  liability,  when  an  infant  is  injured  solely 
in  consequence  of  the  want  of  a  fence,  no  negligence  of  the 
parents  contributing  thereto?  Would  it  not  be  an  unwarrant- 
able restriction  of  the  statute  to  hold  that  the  duty  imposed 
upon  the  company  of  maintaining  a  fence  along  its  road  had 
no  reference  to  such  children?  If  one  were  to  look  at  the 
mere  verbiage  of  the  last  part  of  the  first  section  (chapter  268, 
Laws  of  1860),  he  might  conclude  that  the  object  of  the  law 
was  solely  for  the  protection  of  domestic  animals.  And  yet 
the  courts  have  held  that  the  law  has  a  broader  application, 
being  in  the  nature  of  a  police  regulation,  intended  mainly  to 
secure  the  safety  of  passengers  upon  railroad  cars:  Blair  v. 
Milwaukee  and  Prairie  du  Chien  R.  R,  Co.,  20  Wis.  254,  and  cases 
there  cited.  Hence,  where  a  passenger,  without  fault  on  his 
part,  is  injured  in  consequence  of  the  cars  being  thrown  from 
the  track  by  cattle  passing  onto  the  same  at  a  place  where 
the  company  ought  to  maintain  a  fence,  he  can  recover  for  all 
damages  sustained,  without  other  proof  of  the  negligence  of 
the  company.  And  this  recovery  is  had  in  such  a  case  upon 
the  ground  that  when  the  company  neglects  to  perform  a  duty 
imposed  by  the  statute,  it  *' necessarily  assumes  responsibility 
for  all  damages  which  may  ensue  from  that  cause."  Thus  a 
liberal  construction  has  already  been  placed  upon  the  statute, 
for  the  purpose  of  furthering  the  important  and  beneficial  ob- 
jects of  its  enactment.  It  has  been  extended  to  cases  which, 
if  not  clearly  within  the  letter,  are  certainly  within  the  spirit 
of  the  law,  as  when  it  was  applied  to  the  case  of  a  passenger 
injured  in  consequence  of  a  failure  of  the  company  to  fence  its 
road.  And  it  is  in  strict  harmony  with  the  principle  and 
reasoning  of  these  cases  to  say  that  the  statute  also  embraces 
a  case  like  the  one  before  us. 

Here,  if  the  fence  had  been  erected,  the  accident  would  not 
have  happened.  Solely  and  entirely  from  the  omission  of 
the  company  to  perform  this  clear,  positive,  absolute  duty,  the 
plaintifi^  is  maimed  and  deprived  of  his  right  arm.  Had  it 
been  an  ox  or  horse,  or  some  other  domestic  animal,  which 
had  been  injured  by  the  failure  to  erect  the  fence,  the  liability 
of  the  company  would  be  clear  and  absolute,  regardless  of  the 
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question  whether  the  owner  had  bten  guilty  of  negligence). 
Can  it  be,  then,  a  perversion  of  the  intent  of  the  statute  to 
hold  the  company  liable  for  a  breach  of  the  same  duty,  when 
a  helpless  infant  is  injured,  without  any  fault  on  the  part  of 
the  parents?  It  appears  to  us  not.  In  Wakefield  v.  Connecticui 
eU.  R.  R.  Co.,  37  Vt.  330  [86  Am.  Dec.  711],  where  a  stat- 
ute required  the  bell  on  locomotive  engines  to  be  rung,  or  the 
whistle  blown,  for  a  certain  distance  at  crossings,  the  court 
held  that  this  duty  was  imposed  upon  railroad  companies, 
not  only  in  reference  to  persons  approaching  or  in  the  act  of 
crossing  the  track,  but  in  reference  to  all  persons  who,  being 
lawfully  at  or  in  the  vicinity  of  the  crossing,  might  be  sub- 
jected to  accident  and  injury  by  the  passing  train.  In  that 
ease,  the  plaintifif  had  crossed  the  track  and  driven  about 
thirty-five  rods  south  when  a  train  of  freight  cars  came  over 
the  road  from  the  south,  and  was  within  five  or  six  rods  from 
the  plaintiff's  team,  when  first  discovered  by  him  and  his 
horses.  The  forward  pair  of  horses,  being  greatly  frightened, 
instantly  turned  back  with  such  force  as  to  break  their  fasten- 
ings to  the  other  horses,  and  ran  back  to  the  crossing,  where 
they  were  injured  by  the  passing  cars.  The  court,  while  hold- 
ing that  the  connection  of  the  failure  to  blow  the  whistle  or 
ring  the  bell  with  what  did  happen  seemed  very  slight,  yet 
could  not  for  that  reason  say  that  the  company  was  not  respon- 
sible for  any  injury  caused  by  an  unwarrantable  omission  to 
perform  the  duty  imposed  by  law. 

In  Singleton  v.  Eastern  Cotmtiea  R,  R,  Co.,  7  Com.  B.,  N.  S., 
97  Eng.  Com.  L.  287,  it  seems  to  be  assumed  by  the  judges 
that,  if  the  children  had  strayed  upon  the  railroad  track 
through  the  fence,  at  a  place  where  a  rail  was  off,  which 
fence  the  colnpany  was  bound  to  keep  in  repair,  this  would 
be  such  an  act  of  negligence  as  would  render  the  company 
liable.  Mr.  Justice  Williams  says:  "There  was  nothing  to 
show  how  the  children  got  on  the  railway.  All  was  mere  con- 
jecture and  surmise.''  But  the  fair  inference  from  the  case 
is,  that  if  it  had  appeared  that  the  child  passed  onto  the 
track  through  a  defective  fence  which  the  company  was  bound 
to  keep  up,  then  the  action  might  have  been  maintained. 

In  this  case,  the  connection  between  the  omission  of  the 
company  to  perform  its  duty  and  the  accident  which  hap- 
pened, is  direct,  clear,  and  certain.  If  the  company  had  built 
a  fence  at  that  place,  the  child  would  not  have  been  injured. 
8o  the  jury  must  have  found,  under  the  instructions.    Upon 
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foeh  a  state  of  facts,  we  are  unable  to  say  that  the  company 
is  not  liable  for  the  damage  sustained. 

The  sixth  instmctioiiy  above  cited,  calls  for  no  special 
venuurk.    We  think  it  substantially  correct. 

It  was  further  insisted  that  the  judgment  should  be  reversed 
because  the  damages  are  excessive.  The  jury  gave  a  verdict 
for  eight  thousand  dollars.  It  is  of  course  difficult  for  any  one 
to  estimate  the  real  amount  of  damages  which  the  child  has 
snstained  in  consequence  of  the  loss  of  his  arm.  The  question 
was  one  peculiarly  proper  for  the  jury  to  determine.  We  can- 
not interfere,  unless  the  excess  is  so  great  that  we  can  say  the 
jury  must  have  acted  under  some  improper  influence  or  bias 
in  the  matter.    This  we  cannot  say. 

There  are  many  other  points  discussed  in  the  arguments  of 
counsel,  but  we  do  not  deem  it  necessary  to  notice  them.  The 
questions  which  we  have  noticed  are  the  controlling  ones,  and 
dispose  of  the  cause. 

The  judgment  of  the  county  court  is  affirmed. 

Dixon,  C.  J.,  dissented. 

KlOLXOBNOB,   RULSS    OF,   AS  AfFUKD   TO    GlQLIttXN  07   TiNDIE  YmABSZ 

See  ScMch  ▼.  Lhyd,  72  Am.  Deo.  747,  note  757;  Bagi  Teimemee  etc,  B,  M.  Co, 
T.  8L  John,  73  Id.  149;  8mUh  v,  O'Connor,  86  Id.  582,  note  587;  L<tfaffetU  tie. 
E.  B.  Co.  ▼.  I^^ffman,  92  Id.  318,  321;  note  to  Sheridan  v.  Brookfyn  etc  B.  B. 
Co.,  93  Id.  494;  PUtdmrgh  etc.  Ky  Co.  v.  Bumstead,  95  Id.  539.  These  cases 
also  show  the  liability  of  railroad  companies  for  nmning  over  sach  children. 

Pabints'  Neougenob,  WHKTfiSR  Imputablb  to  CHnj>:  See  PUttburfj^ 
-de  KyCo.  V.  Bunutead,  95  Am.  Dec  539,  note 543;  note  to PhUadetphia eta 
B.  B.  Co.  ▼.  HummeU,  84  Id.  460;  note  to  Smith  ▼.  O'Connor,  86  Id.  587; 
EbOy  V.  Boiton  OaaUght  Co.,  69  Id.  233. 

FxNOEfl,  DuTT  or  Bailboad  Ck>MPAiiT  TO  Ebsct,  and  Liabilitt  loa 
Failubb  whebi  Fence  is  Requieed  bt  Law.  See  Brown  j.  MUwcndsee  etc 
B'y  Co.,  91  Am.  Dec.  456;  St.  Louis  etc  B.  B.  Co.  v.  Linder,  89  Id.  319;  Btts- 
rnav.  HcaUey,  89  Id.  535;  Gorman  v.  Pae^ie  B,  B.,  72  Id.  220. 

.  EzoESSiVE  Damages,  SBmNG  Aside  Vebdict  on  Qbovnd  of:  See  H^yli 
▼.  Diaoon,  93  Am.  Dec  80,  note  85;  Baler  ▼.  Young,  92  Id.  149;  Bom  T.  Innis^ 
85  Id.  373,  collected  oases  in  note  thereto  381. 

Thb  PBiNdPAL  0A8B  WAS  CITED  in  each  of  the  foUowing  antfaorities,  and 
to  the  point  stated:  A  verdict  will  not  be  disturbed  as  exoesdye  where  it 
bears  no  marks  of  passion,  prejudice,  or  corruption  on  the  part  of  the  jury: 
Boger9  ▼.  Henry,  32  Wis.  332;  Stewart  ▼.  City  qf  Bipcn,  38  Id.  592;  Qoodm 
y.  City  of  OshhM^  28  Id.  305;  Karanch  v.  Haibrouck,  28  Id.  577.  The  sen- 
tence in  the  principal  case  suggesting  that  in  case  of  injury  to  a  domestie 
animal  "  by  the  failure  to  erect  the  fence,  the  liability  of  the  company  would 
be  dear  and  absolute,  regardless  of  the  question  whether  the  owner  had  heem 
guilty  of  negligenos^**  WM  prenounoed  purely  obiter  in  Omrry  t.  CUmjs  etc 
a^y  Co.,  43  Id.  m. 
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AkBRLY  V.   YlLAS. 

10  WtBOOVsmt  S07.] 

Am  OtMwgfwjTum  BaaicH  ow  Gotbnamt  vqr  ^'QoxBr  Aa»  FaftOUBBS 

PoooMMioH,"  4Hi>  Slandbb  ov  PoBCBAflm'fl  Tiffui*— E^umw  Q» 
PusaHAOEK  Abibiho  thxbefbqic  as  to  AiTiUAL  IXufAOBi  nr  SOIT  TO 

FOSIGLOSI  MOBTOAaB  lOB  P(TB0HA8X-X0NBT.  .^Y.  boQgflt  of  A»  Ollim- 

proved  eity  Iota,  at  a  speculatiye  price,  with  the  expeetsdon,  known  t» 
A.»  ef  rwrilfng  them  «t  aa  advanee^  ■hoold  a  laikoad  dapeib  ha  loealaft 
mar  them.  The  depot  was  so  located^  and  ▲.  broDg|it  enit  te  eei  aaida 
hie  deed,  alleging  that  it  had  been  obtained  by  frand.  He  aieo  proomied 
himself  to  be  made  a  defendant  in  an  action  for  the  partition  of  kuida^ 
hia  interest  in  which  had  passed  to  V.  by  the  terms  of  said  deed,  and  by 

answer  therein  denied  V.'s  tifle.    In  conseqiienoe  of  these  aets,  ▼. 

prevented  from  selling  said  lots  at  tha  prieea  then  luUm;  and  until 
prioes  had  greatly  depreciated,  when  ▲.  disoontinaed  the  action  to  safe 
aside  his  deed,  and  withdrew  his  answer  in  the  partition  snit.  A.  then 
hrooght  an  action  to  forecloee  V.'s  mortgage  for  the  purchase-money, 
Beldf  that  said  aots  were  a  bieaoh  of  A. 'a  oofrensnt  fat  '^quiet  and 
peaceable  pnaaeasion,"  and  that  V.  was  eqnitafaly  entitled  ta  haifa  tfan 
actual  dami^ea  remlting  to  him  from  said  acta  of  ▲.  dedncted  from  the 
mortgage  debt. 

Bbsidss  the  faots  stated  in  the  syUdbrnf  wprOj  the  court 
ruled  out  all  evidence  offered  to  sostain  defendant^  allega^ 
tions  as  to  a  malicious  denial  and  slander  of  his  title  by  tbe 
plaintiff  in  his  complaint  in  the  United  States  district  courts 
in  which  he  sought  to  have  tb^  conveyance  to  defendant  set 
aside  on  the  ground  that  it  was  procured  by  fraud;  and  in  faui 
answer  filed  by  him  in  the  suit  brought  in  the  dmuit  coort 
for  Crawford  County  for  a  partition  of  the  lands  held  by  the 
Prairie  du  Cbien  Land  Company  No.  2.  It  also  ruled  out  all 
evidence  as  to  damage  resulting  to  defendant  from  the  plain* 
tiff's  pleadings  and  proceedings  in  said  suits;  and  by  its  in* 
structions  took'  away  the  subject  of  such  damage  from  the 
consideration  of  the  jury.  Verdict  for  the  plaintiff  for  $21,218. 
Motion  for  new  trial  was  denied.  Defendant  appealed  from 
judgment  upon  the  verdict.  Other  facts  concerning  the  points 
decided  are  sufficiently  stated  in  the  opinion.  For  prior  pro* 
oeedings  and  facts  in  this  case,  see  Akeriy  v.  VilaSy  21  Wis.  88. 

WiUiam  F.  VUas^  and  Spooner  and  Lamb^  for  the  appellant. 

Finche9y  Lyndey  and  MiUeVy  for  the  respondent. 

By  Court,  Dixon,  C.  J.  The  question  of  the  breach  of  the- 
covenant  for  quiet  enjoyment  by  the  prosecution  by  the  plain* 
tiff  of  the  action  in  the  district  court  of  the  United  States  i» 
•et  aside  the  deed,  and  by  his  defense  in  the  partition  sniii 
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and  the  question  of  the  equities  of  the  defendant,  VUas,  grow- 
ing out  of  the  same  prosecution  and  defense,  to  reduce  or 
extinguish  the  demand  of  the  plaintiff,  are  wholly  untouched 
by  the  former  decisions  of  this  court.  This  will  appear  from 
an  examination  of  those  decisions  as  reported  in  15  Wis.  401, 
and  21  Id.  88.  To  say  nothing,  therefore,  of  the  rights  of  the 
defendant  arising  from  the  refusal  to  deliver  the  certificates  of 
stock  in  the  land  companies,  which  is  the  point  upon  which  I 
dissented  from  the  last  decision,  and  on  which,  as  it  seems  to 
me,  that  decision  directly  conflicts  with  the  first,  we  have 
these  two  questions  still  open  and  undecided;  and  since  with 
regard  to  them  the  court  have  come  to  a  unanimous  conclu- 
sion favorable  to  the  defendant,  it  will  become  unnecessary 
for  us  to  consider  any  of  the  other  questions  argued  in  the 
case.  On  these  two,  we  are  of  opinion  that  the  answer  states 
valid  grounds  of  defense,  in  support  of  which  the  evidence 
offered  by  the  defendant  should  have  been  received. 

Of  the  authorities  cited  by  the  learned  counsel  for  the  plain- 
tiff, on  the  first  question,  it  is  only  necessary  to  observe  that 
none  of  them  were  cases  involving  the  question  here  presented. 
They  were  all  cases  where  suits  had  been  brought  or  title 
claimed  by  a  third  person,  or  one  not  bound  by  the  covenants 
of  the  deed.  They  are  not,  therefore,  evidence  of  what  the 
opinion  of  the  court  was,  or  would  have  been,  of  the  question 
here  involved,  had  the  same  been  presented;  and  the  general 
remarks  of  the  court,  quoted  by  counsel,  are,  by  a  familiar 
rule  in  the  interpretation  of  judicial  decisions,  not  to  be  ap- 
plied beyond  the  facts  of  the  case  in  which  they  are  made, 
unless  the  new  case,  though  varying  somewhat  in  its  facts, 
clearly  authorizes  such  application.  It  is  undoubtedly  true 
that  no  action  will  lie  for  a  breach  of  the  covenant  for  quiet 
enjoyment,  where  the  title  is  claimed  or  suit  commenced 
against  the  covenantee  by  a  stranger  to  the  deed,  without 
alleging  and  proving  an  actual  eviction  or  ouster.  The  coven- 
ant is  not  understood  to  protect  the  grantee  against  every  such 
claim  or  suit,  however  unfounded,  and  for  which  the  coven- 
antor is  in  no  way  responsible.  In  such  case,  it.is  only  upon 
a  lawful  eviction  or  ouster,  on  a  valid  title  existing  before  or 
at  the  date  of  the  covenant,  that  the  grantee  has  his  remedy 
for  the  breach;  and  to  this  effect  merely  are  the  authorities 
cited.  But  in  this  case  the  question  is,  whether  a  suit  to  avoid 
the  deed  and  regain  possession  of  the  land,  commenced  by 
the  covenantor  himself,  with  "  no  reasonable  or  probable  causa 
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of  actioD,"  as  alleged  in  the  answer,  and  prosecuted  *'  willfully, 
wrongfully,  and  maliciously,"  to  the  great  pecuniary  damage 
and  loss  of  the  covenantee,  is  a  breach  of  the  covenant.  We 
are  satisfied  that  it  is,  and  that  the  distinction  between  such 
a  suit,  as  constituting  a  breach,  and  suits  by  third  persons,  is 
both  on  reason  and  authority  precisely  that  claimed  by  the 
learned  counsel  for  the  defendant.  And  on  this  point  we  are 
content  to  leave  the  question  where  the  argument  of  counsel 
leaves  it,  merely  adding  that  we  feel  obliged,  when,  by  the 
research  and  learning  of  counsel,  in  the  examination  of  a 
question  of  such  intricacy  and  importance,  we  are  relieved 
from  the  labor  of  entering  upon  the  investigati<m  for  our- 
selves. 

And  the  same  observation  may  be  made  of  the  other  ques- 
tion. The  equities  of  the  defendant,  growing  out  of  the 
wrongful  prosecution  of  the  action  in  the  district  court,  and  of 
the  defense  in  the  partition  suit,  are  placed  in  so  clear  a  light 
by  the  argument  that  they  cannot  be  made  clearer  by  us.  It 
seems  impossible,  on  the  facts  stated,  that  a  purchaser  may 
be  thus  wantonly  harassed  and  vexed  by  his  grantor,  his  title 
disturbed  and  rendered  worthless,  and  all  profits  and  advan- 
tages of  his  purchase  lost,  and  yet  when  sued  by  the  grantor 
in  a  court  of  equity  for  the  purchase-money,  he  should  have 
no  remedy  for  the  injuries  he  has  sustained.  We  do  not  think 
this  can  be  so,  but  on  the  contrary,  by  the  general  principles 
governing  the  court,  that  the  defense  in  this  respect  is  good. 
He  who  asks  equity  must  do  equity.  Any  conduct  on  the 
part  of  the  plaintiff  with  regard  to  the  subject  of  the  action, 
which  was  inequitable  or  unjust  toward  the  defendant,  and 
resulted  in  actual  damage  to  him,  and  especially  when  such 
damage  was  caused  vexatiously  or  intentionally  by  the  plain- 
tiff, may  always  be  shown  as  matter  of  defense  in  a  court  of 
equity. 

On  the  question  of  the  position  of  the  defendant  here  being 
inconsistent  with  that  occupied  by  him  in  the  former  suits,  it 
is  obvious,  with  respect  to  these  defenses,  that  it  is  not  so.  His 
title  was  then  disputed,  and  he  was  charged  with  fraud.  He 
insisted  that  he  had  good  title,  and  denied  the  fraud.  The 
plaintiff,  by  his  voluntary  discontinuance  of  the  action  to 
rescind,  confessed  that  it  was  unfounded,  or  prosecuted  with- 
out probable  cause.  At  least  it  would  be  so  held  in  an  action 
for  malicious  prosecution:  See  Burhana  v.  Sanford,  19  Wend. 
41 7|  and  cases  cited.    The  plaintiff,  then,  by  the  discontinuance 
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of  his  former  action  and  the  commenoement  of  this,  has  in  feet 
changed  his  porition,  while  the  defendant,  with  respect  to  the 
qnestions  we  are  considering,  has  not.  The  defendant  alleges 
that  in  the  proeecotion  and  defense  by  the  plaintiff  of  the  ao> 
tions  in  which  his  (defendant's)  title  was  denied,  bnt  which 
he  then  insisted  npon,  and  which  the  plaintiff  has  since  con- 
fessed that  he  had,  the  plaintiff  was  gnilty  of  a  breach  of  his 
covenant  for  qniet  enjoyment,  and  caused  damages  to  the  de- 
fendant, which,  in  the  judgment  of  a  court  of  equity,  ought  to 
be  deducted  from  the  demand  of  the  plaintiff  for  the  purchase- 
money.  In  this  there  is  certainly  no  inconsistency  on  the  part 
of  the  defendant. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  fturther  proceedings  according  to  law. 


Ck>vairAiiT8  iob  Qcibp  Bnioticshv  B«nr  wm  Lavih  8«e  note  to  Mi9rm 
T.  CfameTt  47  Am.  J>eo.  671,  flbowiiig  whim  sooh  oovwuntt  tm  brokfln.  See 
•lio  note  to  Surgei  ▼.  Arighit  49  IcL  46,  as  to  tha  Utter  pointy 

AonoN  ica  Slavdxb  of  Tikli:  See  note  to  Oeni  ▼.  Ljfneh,  87  Am.  Deo. 
502. 

Tsi  FBorciPAL  OASB  WAS  CITED  in  eaoh  of  the  following  authorities,  and  to 
the  point  stated;  It  ia  weU  settled  at  oommon  law  that  a  covenant  for  qoiel 
enjoyment  is  implied  in  every  mutual  oontraot  for  the  leasing  and  demise  oi 
land  by  whatever  form  of  words  the  aipreement  is  made;  and  for  the  breach 
of  such  covenant  oooasioned  through  any  fault  of  the  lessor,  the  lessee  haa 
his  remedy  against  the  lessor  for  whatever  damages  he  may  have  sustained. 
And  the  same  rule  applies  with  respect  to  damages  sustained  by  the  cove- 
nantee in  a  deed,  when  such  damages  are  caused  by  the  wrongful  acts  or  mis- 
oouduct  of  the  covenantor  in  breaoh  of  the  covenant  for  quiet  enjoyment 
contained  in  the  deed:  Eldrtd  v.  Leahy,  31  Wis.  651.  A  party  ia  not  pre- 
cluded or  estopped  by  the  mistaken  views  or  oversight  of  former  counsel^  so 
long  as  the  question  is  an  open  one,  or  has  not  passed  into  judgment  against 
him.  This  rule  has  often  been  applied  in  m  long  and  complicated  litigatioa 
which  has  exhausted  the  learning  and  reeouroes  of  various  counsel,  without, 
avail,  but  where  other  counsel  have  been  employed,  who,  upon  the  presenta- 
tion of  some  new  proposition  or  different  principle  of  law  applicable  to  th* 
case,  have  at  once  brought  the  controversy  to  a  successful  termination,  nua, 
in  a  former  suit  by  the  present  defendants  against  the  present  plaintiff,  the 
eomplainanta  therein  sought  to  compel  the  eKeoation  of  a  new  lease  in  form 
for  ninety-nine  years,  and  the  defendant  in  that  suitt  the  plaintiff  herein,  de- 
murred to  that  bill  on  the  ground  that  the  covenant  to  renew  was  a  personal 
covenant  of  the  original  lessors,  and  did  not  bind  him;  but  these  facts,  and 
the  determination  of  the  court  in  that  suit,  that  *'  the  covenant  to  renew  the 
lease  ran  with  the  land,  and  bound  the  defendant  as  assignee  of  the  rever- 
sion," do  not  estop  the  present  plaintiff  from  now  ftUiming  that  said  lease* 
was  a  demise  for  the  ninety-nine  yesrs,  which  took  effect  upon  the  giving  of 
due  notice  by  the  lessees:  OrUm  v.  Noonan,  27  Id.  291.  An  assault  upon  th« 
title  of  anotiier,  to  be  actionable,  must  be  made  maliciously,  and  without 
probable  eaaae.    If  so  made^  it  may  amoont  to  dander  of  title,  and  be  aetioa* 
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aUe,  and  tlv^  d^nuigM  ou^  bo  ipqreMed  by  imaecessacy  delay  in  provemtug 
the  aotioiu  Ue  mle  ii,  that  "  laognago  oono^niin^  a  thing  ia  aotiooabla  wh€A 
pabUahed  maliojmialy,  i.  e.,  withoat  lawful  exooset  if  it  alao  nonairionii  dam* 
aga  to  tfaa  ciwner  of  the  thing  ":  FiUmr.  OU^qf  Miboauhee,  47  Id.  4SS. 


HaI«B  V.   MiLWAUKSB   BoOK   OOMPANY. 

[^  WlSOOVIOI,  S7Q.  J 

WiBBBOUBiiuir  o  Brofpbd  vbom  Dnmiia  DsaGBXPnoir  or  PBonurr 
IS  RnsiFTt  to  far  aa  it  rolatea  to  matters  which  are  or  on^^t  to  bo 
within  hia  knowledge  or  that  of  hia  agenta;  but  not  in  respeet  to  mattera 
Bot  open  to  oidinary  inqiootion,  and  viaible,  and  where  a  local  ooaton 
nqoireo  that  the  kind  of  property  deacribed  in  the  reoeipt  mnat^  for  tho 
porpoae  of  purchase  and  oale^  either  have  a  well-known  brand,  or  be  in- 
spected, aa  a  condition  of  purchase,  and  that  purchasers  rely  on  the  wara- 
hoose  receipt  only  for  custody,  and  not  for  quality  or  kind. 

Action  by  the  holdeor  of  a  warehouae  reoeipt  to  recover  tho 
yaluje  of  a  certain  number  of  barrels  of  mefls  pork.  The  de- 
fendant received  in  store  from  one  White,  a  pork-packer  in 
Milwaukee,  fifty-four  barrels,  marked  ''mess  pork,"  and 
biaqded  with,  Wlute's  name  as  packer,  but  which  in  fact  were 
found  to  contain  only  salt.  The  warehouse  receipt  issued  by 
the  defepdant  was  in  the  following  form :  *'  Received  in  store 
£roiD  McLaien,  for  account  of  bearer,  fifty-four  barrels  mess 
pork,  deliverable  on  the  return  of  this  receipt  and  payment  of 
storage";  and  it  did  not  show  that  the  pork  was  packed  by 
White,  The  plaintiffs  took  the  receipt  for  value  in  the  usual 
course  of  business,  and  afterward  demanded  of  the  defendant 
fifty-four  barrels  of  mess  pork,  which  the  latter  refused  to  de- 
liver, but  offered  to  deliver  the  same  barrels  received  in  store, 
and  for  which  the  receipt  was  given.  The  plaintiffs  refused  to 
acceipt,  an4  brought  this  action.  The  defense  was,  that  the 
property,  when  received  in  store,  was  not  open  to  inspection, 
and  that  it  was  so  received,  and  the  receipt  issued,  in  good 
faith,  on  the  defendant's  part,  and  that  the  holder  of  the  re- 
c^p^  waa  only  entitled  to  the  property  actually  stored,  and 
intended  to  be  described  in  the  receipt.  Certain  evidence 
offered  by  the  defendant  on  the  trial,  and  appearing  in  the 
opiqion,  was  ruled  out,  and  the  jury  found  a  verdict  for  the 
plaintifb,  as  directed  by  the  courts    The  defendant  afypealod. 

B.  Mariner^  Ibr  the  appellant. 

Finch$9^  Lifnde^  ^nd  MiUer^  tor  the  respondeoitv. 
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By  Court,  Cole,  J.  Among  the  various  offers  of  evidence 
made  by  the  defendant  on  the  trial  was  the  following:  An  offer 
to  prove  that  among  all  persons  purchasing  and  dealing  in 
the  article  of  pork,  in  the  city  of  Milwaukee,  which  has  been 
warehoused,  there  is  no  inspector  appointed  by  the  chamber 
of  commerce,  but  that  parties  purchasing  either  require  ware- 
house receipts  for  the  brand  of  a  well-known  packer  in  the 
city,  and  buy  upon  the  credit  and  reputation  of  the  packer, 
or  that,  where  the  commodity  is  packed  by  a  person  whose 
reputation  is  not  a  guaranty  of  the  quality  of  the  article,  it  is 
the  uniform  course  of  parties  so  dealing  to  require  an  inspec- 
tion of  the  commodity  to  attend  the  purchase,  and  be  a  con- 
dition of  the  purchase;  and  that  parties  rely  upon  the  ware- 
houseman's receipt  only  for  the  custody  of  the  property,  and 
not  for  the  quality  or  contents  of  barrels;  and  that  Mr.  White's 
brand  was  one  of  those  where  an  inspection  or  examination 
would  have  been  required  before  a  purchase  would  have  been 
made;  such  examination  to  be  made,  not  by  the  warehouse- 
man, but  by  an  inspector. 

This  evidence  was  objected  to,  and  ruled  out  by  the  court. 
Was  the  evidence  admissible  ?  We  are  inclined  to  hold  that 
it  was. 

The  objection  to  all  this  kind  of  evidence  is,  that  as  the  de- 
fendant has  given  certain  warehouse  receipts,  in  which  it  is 
stated  that  it  has  received  in  store  so  many  barrels  of  '^  mess 
pork,"  deliverable  on  return  of  the  receipts  and  payment  of 
storage,  it  is  bound  by  this  representation  as  to  the  contents 
of  the  barrels  stored,  at  least  so  far  as  the  plaintiffs  are  con- 
cerned, who  have  advanced  money  relying  upon  these  repre- 
sentations, even  though  the  barrels  were  fraudulently  filled 
with  salt  or  sand,  instead  of  pork,  by  the  packer.  It  is  said 
that  these  receipts  have  a  qualified  negotiability,  which  ex- 
cludes such  defenses.  The  defendant  is  a  company  organized 
under  a  charter  (Private  Laws  of  1864,  c.  424),  authorized  to 
receive  upon  storage,  deposit,  or  otherwise,  grain,  flour,  and 
provisions,  and  to  advance  money,  give  receipts  upon  any 
property  so  stored  or  deposited  with  it.  Such  warehouse  re- 
ceipts, the  charter  declares,  shall  be  deemed,  in  the  hands  of 
the  holder  thereof,  prima  facie  title  to  the  ownership  of  the 
property  stored,  both  in  law  and  equity:  Sec.  5. 

Now,  it  seems  to  us  that  the  defendant,  being  a  warehouse- 
man, may  well  be  estopped,  as  against  one  who  takes  the  ware- 
^  ^nse  receipt  for  a  viduable  consideration,  from  denying  the 
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truth  of  the  fltatements  to  which  it  gives  credit  by  its  signa- 
ture, so  far  as  those  statements  relate  to  matters  which  are 
or  ought  to  be  within  its  knowledge  or  the  knowledge  of  its 
agents;  but  that  in  respect  to  things  not  open  to  inspection, 
and  visible,  like  the  contents  of  pork-barrels,  it  ought  not  to 
be  concluded  by  the  description  of  the  property  in  the  receipt. 
This  is  the  rule  applied  in  the  case  of  receipts  or  bills  of  lading 
given  by  common  carriers,  as  to  the  interior  condition  of  the 
property  shipped:  Hastinga  v.  Pepper,  11  Pick.  41;  Shepard  v. 
NayldTy  6  Gray,  591;  Tarhoz  v.  Eastern  Steamboat  Co.y  50  Me. 
339;  BiMel  v.  Price,  16  III.  408;  Bradetreet  v.  ^eran,  2  Blatchf. 
116;  and  NeUon  v.  Woodruff,  1  Blackf.  156;  and  we  cannot 
see  why  it  is  not  also  applicable  to  the  case  at  bar.  But  it  is 
said  that  these  are  cases  arising  between  the  original  parties  to 
the  bill  of  lading,  and  that  an  entirely  different  principle  of 
law  controls  in  respect  to  these  receipts  issued  for  products 
which  are  intended  for  sale  in  the  market,  when  in  the  hands 
of  an  innocent  holder  who  has  advanced  his  money  upon  them. 
So  far  as  an  innocent  third  party  id  concerned,  it  is  claimed 
that  the  receipt  obligates  the  defendant  to  fulfill  the  contract 
and  deliver  the  property  therein  described,  whether  in  fact 
that  property  was  delivered  to  it  for  storage  or  not;  in  other 
words,  that  the  defendant  cannot  discharge  its  contract  by  de- 
livering to  the  plaintiffs  the  identical  barrels,  with  their  con- 
tents, which  were  actually  bailed,  but  must  deliver  mess  pork. 
But  however  this  might  be  under  other  circumstances,  we 
think  no  such  principle  of  law  obtains  when  it  appears  that, 
by  the  uniform  course  of  dealing  in  the  article  of  pork  in 
Milwaukee,  parties  purchasing  require  either  a  receipt  for  the 
brand  of  a  well-known  packer,  and  buy  upon  the  credit  of  such 
packer,  or,  when  this  is  not  the  case,  require  an  inspection  of 
the  article  as  a  condition  of  the  purchase,  only  relying  upon 
the  warehouse  receipt  for  the  custody  of  the  property,  and  not 
for  the  quality,  or  contents  of  the  barrels. 

It  was  proposed  to  show,  on  the  part  of  the  defendant,  that 
in  respect  to  the  articles  of  wheat  and  flour  the  custom  was 
to  require  them  to  be  inspected  by  a  person  appointed  by  the 
chamber  of  commerce;  and  that  warehousemen  give  receipts 
upon  such  inspection  as  to  the  quality  and  kind  of  article, 
and  that  parties  buy  relying  upon  that  inspection  as  stated  in 
the  receipt;  but  that  with  the  article  of  pork  it  was  otherwise. 
Now,  in  the  former  cases,  if  a  warehouseman,  without  an  in- 
spection having  been  made,  should  issue  receipts  specifying 
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the  qiuditjr  aod  qosnititjr  of  the  eommodiiy,  tbara  would  be  n» 
hanhhip  in  holding  that  be  was  oatopped  by  his  repreaenta*' 
tions;  fop  it  would  be  his  own  &nlt  if  he  gaye  receipts  etating 
the  quaUtj,  when  no  examination  had  been  made.  Bnt  why 
should  the  doctrine  of  estoppel  be  applied  in  a  case  where  a 
party  does  not  purchase  the  article  relying  upon  the  represen- 
tations in  the  receipt  in  respect  to  the  quality,  but  requires  a 
receipt  for  the  brand  of  a  well-known  packer,  or  else  that  an 
examination  of  the  commodity  be  made  at  the  time  of  the 
purchase?  For  we  must  assume  that  the  plaintiffs  purchased 
the  pork  like  other  purchasers  in  that  market,  relying,  not 
upon  the  faith  of  the  representations  in  the  receipt,  but  upon 
something  else.  If,  in  accordance  with  the  course  of  dealing 
in  Milwaukee,  Mr.  White's  brand  was  one  of  those  where  an 
inspection  would  be  required  before  a  purchase,  why  did  not 
the  plaintiffs  see  that  it  was  made?  It  will  not  do  for  them 
to  say  that  they  relied  upon  the  representation  of  the  receipt, 
because  the  offer  was  to  show  that  as  to  the  pork  the  receipt 
was  only  relied  upon  by  purchasers  for  the  custody  of  the 
property,  and  not  for  the  quality  or  contents*  In  our  opinion^ 
the  principle  of  estoppel  would  not  apply  to  such  a  case,  and 
preclude  the  defendant  from  showing  that  there  were  concealed 
defects  in  the  pork. 

It  is  admitted  that  the  receipts  were  effectual  to  transfer 
the  title  to  the  plaintiffs  of  the  parcels  and  barrels  stored  with 
the  defendant.  The  defendant  alleges  that  it  is  willing  to  de- 
liver these  barrels  with  their  contents,  in  discharge  of  its  con- 
tract. Should  the  facts  be  established  which  the  defendant 
offers  to  prove,  this  is  aU  the  plaintiffs  have  a  right  to  insist 
upon.  The  error  of  the  court  in  excluding  the  evidence  offered 
must  reverse  this  case;  and  it  becomes  unnecessary  to  decide 
the  other  questions  discussed  by  oounaeL 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  awarded. 


A  new  trial  resalted  in  a  wrdict  to  tlMB  plaintiflh,  and  the  dafendant  i^^ 
pealed  from  the  judgment  rendered  thereon:  HaU  ▼.  Miho(mh»  Dodt  Ch., 
89  Wis.  482.  The  qnestian  and  judgment  on  the  second  appeal  were  the 
same  as  on  the  first.  On  the  seoond  appeal,  Dixon,  0.  J.,  in  the  opinion, 
sa(fsi  '^n&is  oanse  was  most  aUy  and  exhanatavely  aigiusd  at  the  har  on  both 
sidA%  aa  well  on  the  first  appeal  aa  on  this;  and  I  thought  at  that  time,  and 
so  X  still  oontinne  to  think,  that  the  tender  or  offer  by  the  defendant  to  de- 
liver to  the  plaintiffs  the  same  paroela  and  barrels  reoeived  by  the  defendant 
in  store,  and  for  whieh  the  reoeipt  was  ghren,  was,  and  is,  a  disofaatge  of  tbe 
ebilgstfon  of  the  defendant^  and  ftiU  satinfaoUan  and  parf onnaaoe  of  the 
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tract  on  its  part"  It  wm  held  th«t  a  wu^hoiue  x«o«pt  ii »  written  ■impla 
oontraety  which  binds  the  receiptor  merely  to  safely  store  the  goods,  and  to 
deliyer  tiie  same  goods  to  the  bailor  or  his  assignee  of  the  reoeipt»  except  in 
tfaoee  oases  where  there  is  some  express  agreement  or  known  usage  of  trade 
iHkich  shows  that  the  parties  otherwise  intended;  that  such  receipt  is  nego- 
tiable only  to  the  same  extent  and  for  the  same  pnrpoees  as  a  bill  of  lading 
or  a  carrier's  receipt;  and  that  the  indorsement  and  delivery  of  it  does  not 
oonyey  the  contract  itself,  but  only  the  property  represented  by  it,  and  it 
becomes  a  mere  eyidenoe  of  the  title  of  the  holder  in  such  property.  Hie 
plaintiffii  moved  for  a  rehearing^  asking  a  decision  whether  warehouse  re- 
oeipts  were  not  negotiable  by  statate,  chapter  34M>,  Laws  of  1860,  and  the 
amendment  thereta  The  motion  was  denied,  and  the  court  pointed  out  the 
real  object  and  intent  of  the  statute;  holding,  however,  that  it  did  not  ren- 
der warehouse  receipts  negotiable  in  the  sense  in  which  bills  of  exchange  are 
negotiable  by  the  law  merchant^  nor  estop  the  warehouseman  from  denying, 
as  against  an  innocent  transferee  for  value,  that  the  property  therein  de- 
scribed, according  to  its  external  appearance  and  the  representations  of  the 
original  bailor,  was  really  such  as  represented:  Id.  500.  But  see  this  an« 
swer  to  the  motion  for  a  rehearing  oritidsed  in  Price  v.  WiBConrin  efe.  Fir$ 
Int.  Co.,  43  Wis.  28S,  284,  where  it  is  said  that,  in  the  case  of  Bak  v.  Dock 
Co.,  "the  court  was  as  much  bound  to  recognise  the  negotiability  of  ware- 
house receipts  under  the  warehonse-reoeipt  act  as  the  negotiability  of  prom- 
issory notes  under  the  statute  of  Anne." 

WABXHonn  RiOKiFia»  Natubi  ov:  BmrUm  v.  Curpea,  89  Am.  Deo.  860; 
their  transfer  and  negotiability:  Id.  861,  note;  Siee  v.  CtUier,  84  Id.  747,  and 
note. 

When  Cobh  ov  Dnnxxnr  Owitebs  Blxndxd  in  WABSBOtnu  Falu  Shoxv 
ov  Amoitnt  Put  in,  and  for  which  warehouse  receipts  are  given,  the  holders 
«f  the  receipts  must  share  the  loss  proportionately:  Dole  v.  Oinuiead,  89 
AuL  Dec.  386,  and  note  387. 

PuB€HAsiB  ov  WiJKKHoun  Rmuft  lOB  Gradt  SxruBor  io  Chaboh 

lOB  SXOKAOI  WILL  BB  PKBBOKALLT  BoUBB  lOB  SlOEAOBl  CUf  T.  I^nHh  7i 

786. 
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Warn  MAT  CVLIITATB   LaHD   OwKXD  BT  HxB  Af  HBB   SlTABAIB   BmAV% 

by  means  of  the  labor  of  her  husband  and  their  minor  ehildmB,  without 
divesting  herself  of  the  legal  titie  to  the  produot^  so  as  to  mbjeot  them 
to  levy  under  an  execution  against  the  husband. 

BBPLOT-BBT    ov   HuiBAirD  BT  Wm  TO  OULTIVATB  BBB    LaKD  IB  VOT  OV 

Itbelv  Pboov  of  an  arrangement  to  defrand  his  creditors. 
Wivb's  Monxt  ix>B8  hot  Bboomb  Pbopbbtt  ov  HviBAin)  when  sho  places 
it  in  his  hands  to  be  invested  for  her. 

Bbplxvin.  The  defendant,  as  sheriff,  levied  upon  the  prop- 
erty in  dispute  under  an  execution  against  the  plaintiff's 
husband.  The  yerdict  was  for  the  plaintiff,  and  the  defend- 
«nt  appealed.    The  opinion  soffidently  states  the  case. 
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E.  HwrOmty  for  tbe  appellant. 
Smali  and  Westcver^  contra. 

By  Court,  Cole,  J.  Tbe  charge  of  the  court  on  some  points 
contained  substantially  propositions  the  opposite  of  those  em- 
braced in  tbe  defendant's  instructions.  Tbe  jury  were  told 
that  if  they  were  satisfied  beyond  a  reasonable  doubt  from  the 
testimony  that  .the  farm  on  which  the  chattels  in  controversy 
were  seized  was  purchased  and  paid  for  by  money  belonging 
to  the  plaintiff,  and  the  deed  taken  in  her  name,  then  the 
property  belonged  to  the  as  her  separate  estate,  and  that 
neither  her  husband  nor  his  creditors  were  entitled  to  the 
same,  nor  to  any  portion  thereof;  that  the  plaintiff  was  en- 
titled to  all  the  rents,  issues,  and  profits  of  the  farm;  that  this 
included  the  crops  and  the  stock  grown  thereon,  and  the  pro- 
ceeds of  them,  and  all  property  for  which  she  might  have 
exchanged  them.  This  was  in  effect  charging  in  tbe  express 
language  of  the  statute,  which  declares  that  the  real  estate  of 
the  wife,  and  the  rents,  issues,  and  profits  thereof,  shall  be  her 
sole  and  separate  property,  as  if  she  were  a  single  woman. 
The  jury  were  to  be  satisfied  beyond  a  reasonable  doubt  that 
the  farm  was  really  the  separate  property  of  the  wife,  pur- 
chased with  money  belonging  to  her;  and  this  fact  being 
established,  then  the  wife  could  recover  tbe  property  seized 
upon  the  execution  against  her  husband.  Thus  far  the  case 
would  seem  to  be  clear  and  free  from  all  doubt.  But  it  ap- 
pears that  the  plaintiff  has  permitted  her  husband  to  occupy 
the  farm  as  a  homestead,  and  he  has  expended  his  time  and 
labor,  as  well  as  the  labor  of  the  minor  children,  in  managing 
the  farm,  cultivating  and  securing  the  crops,  and  attending 
to  the  stock.  The  court  charged  the  jury  that  although  tfa<9 
husband  and  children  worked  the  farm,  and  were  the  only 
persons  who  cultivated  it,  still  the  produce  raised  on  the  farm, 
and  the  proceeds  of  such  produce,  belonged  to  the  plaintiff, 
unless  she  had  transferred  them  in  some  form  to  her  husband; 
but  that  the  jury  were  not  at  liberty  to  find  such  transfer  from 
the  mere  fact  that  the  husband  was  simply  supported  by  the 
plaintiff,  and  that  he  worked  on  the  farm. 

Is  this  view  of  the  law  correct?  As  applied  to  the  feurts  of 
this  case,  we  are  inclined  to  hold  that  it  is.  For  if  the  farm 
were  really  the  separate  estate  of  the  wife,  as  we  have  already 
said,  the  statute  expressly  declares  that  she  may  hold  and 
eiyoy  it,  with  the  rents  and  profits,  in  the  same  manner  and 
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with  the  like  eflTect  as  though  she  were  unmarried.  It  would 
seem  to  follow  from  this  that  she  might  cultivate  the  farm, 
and  manage  the  personal  property,  by  means  of  any  agency 
which  any  other  owner  of  such  property  might  employ,  and 
the  produce  thereof,  with  the  increase  of  stock,  would  belong 
to  her:  Knapp  v.  Smithy  27  N.  Y.  277;  Buckley  v.  Wells,  83  Id. 
618;  Owen  v.  Cawley,  86  Id.  601.  And  that  she  is  at  liberty 
to  avail  herself  of  the  agency  of  her  husband  to  manage  her 
separate  estate  is  a  proposition  fully  sustained  by  the  above 
authorities.  She  may  employ  him  to  manage  her  farm  with- 
out forfeiting  her  rights  in  the  products;  nor  will  the  law  im« 
ply,  from  the  mere  fact  that  she  does  employ  him,  that  she 
has  given  up  and  surrendered  to  him  the  ownership  in  the 
rents  and  profits.  But  it  is  said  that  the  wife  is  not  entitled 
to  the  labor  of  her  husband,  and  that,  so  far  at  least  as  his 
personal  services  enter  into  or  contribute  to  the  products,  she 
has  no  right  to  the  benefit  of  them  as  against  his  creditors. 
But  even  if  the  husband's  labor  did  produce  the  crops  upon 
the  plaintiff's  farm,  this  would  not  divest  her  of  the  legal  title 
to  the  crops  so  as  to  subject  them  to  a  levy  on  an  execution 
against  the  husband.  Unless  this  were  so,  it  would  follow 
that  she  could  not  employ  her  husband  to  work  the  farm  and 
attend  to  the  crops  without  forfeiting  her  legal  title  to  the 
rents  and  issues  of  her  separate  estate.  But  when  the  hus- 
band's labor  and  expense  produce  the  crops  upon  his  wife's 
farm,  perhaps  a  court  of  equity,  upon  the  application  of  his 
creditors,  would  make  an  apportionment  of  the  products  as 
between  the  fair  rent  and  use  of  the  capital  of  the  wife  and 
the  value  of  his  personal  services,  so  as  to  give  the  creditors 
the  benefit  of  his  industry.  Some  such  relief  was  granted  in 
Olidden  v.  Taylor^  16  OUo  St.  509;  and  the  doctrine  of  that 
case  seems  reasonable  and  equitable.  However,  we  think  the 
remedy  of  his  creditors,  if  they  have  any,  to  reach  the  profits 
of  the  husband's  labor  in  the  case,  is  in  a  court  of  equity, 
which  can  so  mold  the  relief  as  to  protect  the  wife  in  the  full 
enjoyment  of  her  separate  estate.  She  ought  not  to  be  held 
to  have  lost  all  her  rights  in  the  products  of  the  farm,  merely 
because  she  has  employed  her  husband  to  work  upon  it,  and 
because  his  services  may  have  contributed  to  the  accumula- 
tions. 

If  his  creditors  can  have  the  fiill  benefit  of  his  labor  by  a 
fiur  and  just  apportionment  of  the  products,  it  is  as  ^vorable 
a  positicm  as  they  can  assume.    Upon  the  trial  tbs  dmndant 
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offered  to  prove  that  the  hnsbftnd  of  the  ))laintiff  carried  on 
the  farm;  that  he,  with  hie  wife  and  family,  did  all  the  wori^ 
upon.it,  and  at  hie  expense  produced  and  raised  the  wheat 
and  oats  levied  on  by  the  officers.  But  this  evidence  was  ex- 
cluded, and,  as  we  think,  rightfully;  for  even  if  all  this  were 
true,  the  legal  title  of  the  wife  was  not  thereby  diverted  so  as 
to  subject  the  property  to  a  sale  upon  an  execution  against 
the  husband.  The  farm  being  her  separate  estate,  the  issues 
and  proceeds  thereof  belonged  to  her,  except,  perhaps,  such  a 
portion  as  a  court  of  equity  might,  under  the  circumstanceSy 
apply  to  the  payment  of  his  debts,  it  being  the  result  of  his  ex- 
pense and  labor.  On  this  point,  that  the  law  will  not  tolerate 
any  arrangement  by  which  the  husband  becomes  the  servant 
or  agent  of  the  wife  in  the  management  of  her  property,  we 
were  referred  by  the  counsel  for  the  defendant  to  Sherman 
V.  Elder,  1  Hilt.  476.  That  case,  however,  came  before  the 
court  of  appeals  in  24  N.  Y.  881,  and  was  reversed.  But  the 
doctrine  of  that  court,  even  in  this  case,  was  more  restricted 
than  in  the  subsequent  cases  above  cited,  where  the  law  is  dis* 
tinctly  laid  down,  that  a  married  woman  having  a  separate 
estate  can  manage  it  by  the  agency  of  her  husband,  or  any 
other,  and  hold  the  profits  and  increase  to  her  own  use. 

Of  course  the  law  will  not  tolerate  any  arrangement  between 
the  husband  and  wife  resorted  to  for  the  purpose  of  covering 
up  his  property,  and  to  defraud  his  creditors.  But  the  mere 
fact  that  the  husband  works  upon  the  wife's  farm  would  not  con- 
stitute any  such  fraudulent  arrangement,  because,  the  property 
being  hers,  she  has  the  right  to  employ  her  husband  to  man- 
age it  for  her.  The  second  instruction  asked  by  the  defendant 
was  too  broad  in  its  language,  applying  to  a  case  where  the 
business  was  conducted  in  the  manner  proven,  for  the  purpose 
of  covering  up  the  proceeds  of  the  husband's  labor  and  means, 
or  either. 

The  error  in  some  of  the  other  instructions  is  that  the  wife 
could  not  place  her  money  in  the  hands  of  her  husband,  even 
to  be  invested  for  her,  without  its  becoming  his  property.  This 
is  not  so.  The  husband  might  act  as  agent  for  his  wife  in 
buying  a  farm  for  her  and  paying  her  money  for  it.  And  when 
intrusted  with  her  funds  for  such  a  purpose,  it  is  incorrect  to 
say  that  it  became  his  personal  property  because  it  was  in  his 
possession. 

These  remarks  dispose  of  the  material  ^esttoDS  in  Ais 
case. 
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It  results,  from  our  yiews,  that  the  jndgment  of  the  oirouit 
oourt  must  be  afiSrmed. 
Jndgment  aflbmecL 


FfeoDOois  or  Wzib'b  Sxpabaxb  Ebkai%  ahd  PBorarr  Pbooobbd 
wsTHy  Beloho  io  Wxr,  and  oaimot  be  rwoihed  bj  her  hvslNyid's  orediton^ 
beoaiiM  tiia  labor  of  her  bnabaiid  and  dnldrcn  enlered  i&to  the  fwuduglw 
AmIt.  FbegU;  9S  Am.  Deo.  760,  and  lee oaeee eoUeeted  ianoteTTii  Lmtk 
T.  /oAiii,  85Id.  40;  WiImmY.Wilmm,96U.l9i, 

Wbxbb  Wum  Sunss  hbb  Movxr  lo  vm  Bmplotbd  bt  hbr  HunAm^ 
end  blended  with  hie  eamiaga,  ao  that  it  oannot  be  aeparated  therefrom,  lbs 
meet  fayorable  podtion  ahe  can  be  allowed  it  that  of  a  preferred  oieditor  la 
equity,  and  aa  each  entitled  to  her  money  and  intenett  OUddm  t.  Taifhtt  91 
4m.]>eo.08. 

Cjuuarob  or  Huibamo  oahjhjt  Sobrmt  to  ms  Dbcaho  TMi'mwiinn  ov 
Wm'a  LaiTM  made  by  him  without  any  partuapation  by  her  hi  any  inton* 
tienal  wrong:  WebtUr  ▼.  BUdrtih,  78  Am.  Bee  632,  and  note  684. 

Ths  punoztal  gabs  m  gitbd  to  the  point  that  it  ia  not  to  be  inferred  thai 
the  hnaband  waa  tenant,  or  that  he  had  any  legal  title  to  the  oropa  or  atook 
lalaed  upon  the  wife'a  land,  aimply  beoanae  he  worked  npon  the  land  and 
aaaisted  in  laiaing  them,  in  Boo»  ▼.  Oombert  23  Wia.  286;  and  ia  oited  to  the 
point  that  the  en^loyment  of  the  hnaband  by  the  wife  to  work  npon  her  han, 
or  to  act  aa  her  agent  in  the  tranaaotlon  of  her  bnihieaa,  ia  not  a  badge  or 
eridenee  of  fnmd  aa  againat  hia  creditora,  in  Amdt  r.  JTiorilbM^  68  Id.  871| 
Da^itmr.  fToUl,  47 Id.  lia 


Walsh  u  Dabt. 

rat  Wiaooxanr,  ULj 

It  n  FkuoiA  Fion  EnoMROi  or  Laohis  to  hold  a  foreign  ai^t  draft  fos^ 
teen  daya  before  aending  it  forward.  Bat  thia  delay  may  be  esplaiMd, 
and  the  preeamptUm  of  laohea  may  be  overoome  by  proof. 

Uboxb  WoooHsnf  Pkaotigi,  whxu  Oajosm  n  Tuxd  bt  Goubt  witjout 
JiTBT,  the  aapreme  ooart,  on  appeal,  maat  determine  whether  the  finding 
of  facta  ia  in  aooordanoe  with  the  weight  of  eridenoe,  althoagh  there 
waa  no  motion  for  a  new  triaL 

Action  against  the  defendants  as  indorsers  of  a  sight  draft 
npon  New  York,  which  was  protested.    The  opinion  statso  tho 


Wheeler  and  KimbaU,  for  the  appellant 

0.  K.  Martinj  for  the  respondent. 

By  Gonrt,  Cole,  J.  As  this  canse  was  tried  by  the  ooort 
withont  a  jury,  we  are  nnder  the  necessity  of  determining 
whether  the  finding  of  facts  is  in  accordance  with  the  weight 
of  testimony,  although  there  was  no  motion  for  a  new  trial: 

AM.  Dno.  Vol.  XdZ— 12 
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Fisher  v.  Farmenf  Loan  and  Trwt  Co.j  21  Wis.  78.  The  conrt 
found  that  the  plaintiff  was  not  goilly  of  laches  in  the  for- 
warding or  presentment  of  the  bill  for  acceptance  and  pay- 
ment. The  bill  was  indorsed  to  the  plaintiff  on  the  12th  of 
January,  1866,  who  retained  it  until  the  26th  of  that  month, 
when  he  sent  it  by  mail  to  his  correspondent  in  New  York,  for 
payment.  There  are  no  circumstances  appearing  in  the  case 
to  excuse  this  delay.  Prima  faeie^  we  think  the  plaintiff  was 
guilty  of  negligence  in  holding  the  bill  fourteen  days  before 
sending  it  forward.  This  delay  may  be  explained,  and  the 
presumption  that  the  plaintiff  was  guilty  of  laches  may  be 
overcome  by  proof.  The  plaintiff  was  bound  to  use  reason- 
able diligence  in  forwarding  the  bill  according  to  the  ordinary 
course  of  business:  Edwards  on  Bills  and  Notes,  886  et  seq.; 
Mohawk  Bank  v.  Broderiek,  13  Wend.  133  [27  Am.  Dec.  192]; 
Prescott  Bank  v.  Caverly,  7  Gray,  217  [66  Am.  Dec.  473];  Phos- 
nix  Ins.  Co,  v.  AUen^  11  Mich.  601  [83  Am.  Dec.  766].  What 
is  reasonable  diligence  is  a  mixed  question  of  law  and  fact,  to 
be  decided  by  the  jury  under  proper  instructions.  But  when 
the  facts  are  admitted  and  clear,  it  is  competent  for  the  court 
to  determine  whether  the  reasonable  time  required  by  law  for 
the  presentment  has  been  exceeded  or  not  And  as  no  ex- 
cusing circumstances  are  disclosed,  we  think  a  delay  of  four^ 
teen  days  in  holding  the  bill  is  unreasonable.  Of  course,  the 
plaintiff  was  not  responsible  for  the  delay  in  the  mail,  but  he 
ought  to  make  some  explanation  why  he  held  the  bill  the 
length  of  time  he  did. 

It  is  suggested  that  this  point  of  negligence  was  made  when 
this  case  was  here  on  a  former  appeal,  Walah  v.  Darty  12  Wis. 
636,  and  impliedly  overruled.  It  is  true  that  this  point  was 
made  upon  the  brief  of  counsel,  but  the  case  went  off  on 
on  another  point,  and  it  did  not  become  necessary  to  express 
any  opinion  upon  the  question  of  diligence,  and  none  in  fiact 
was  expressed. 

We  think  there  must  be  a  new  trial. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  awarded. 


Aonov  BT  Patu  or  Bahx  Chsok  aoadtsv  Dkawcb,  what  oomplafail  mul 
•Dagtt:  Do^  T.  AoB»  86  Am.  Dm.  778. 

Sight  Dbait,  Dirrr  of  Holdkb  a»  It  RioAaPs  PusmnfiHT ovt  Bk9n§ 
r  King,  86  Am.  Dm.  886^  and  im  note  84& 
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TOWLB   V.   EwiNQ. 

[28  WlSCOHUH,  8U.] 

Qbdihabt  QuRGLADf  Duu)  EzEODTSD  BT  Divian  lOB  hoM,  with  a  poww 
in  him  to  sell  the  entire  interest,  conveys  only  his  life  estate,  and  doea 
not  amount  to  an  ezeoation  of  the  power  of  sale. 

Thb  will  of  Clarke  J.  Towle,  deceased,  directed  the  payment 
of  his  funeral  expenses  and  debts  out  of  his  personal  estate, 
and  then  devised  and  bequeathed  all  his  real  and  personal 
estate  to  his  mother,  Anna  Towle,  '^  to  have  and  to  hold  during 
her  natural  life,  with  the  right  to  sell  and  convey  the  same"; 
and  a  provision  was  added,  that  ^'  should  my  brother,  Jackson 
Towle,  outlive  my  said  mother,  Anna  Towle,  it  is  my  will  that 
any  residue  or  remainder  of  my  estate,  or  the  avails  of  any 
sale  of  a  part  or  of  the  whole  of  my  said  estate  of  which  my 
said  mother  shall  be  in  possession  at  the  time  of  her  death, 
shall  go  to  my  said  brother,  Jackson  Towle,  and  his  heirs,"  etc. 
Other  facts  appearing  in  the  opinion  show  the  nature  of  the 
controversy  between  the  parties. 

Friaby  and  WeUy  for  the  appellant. 
Thorp  and  Friabyj  for  the  respondent. 

By  Court,  Paine,  J.  It  evident  from  the  provisions  of  the 
will  of  Clarke  J.  Towle  that  his  mother,  Anna  Towle,  took  only 
a  life  estate  in  the  land  devised,  with  a  power  to  sell  the  entire 
interest.  Her  interest  is  expressly  limited  to  her  own  life,  and 
the  remainder,  in  case  the  land  was  not  sold,  or  any  residue  of 
the  proceeds  of  a  sale  that  might  remain  at  his  mother's  death, 
was  devised  to  his  brother. 

It  appears  that  this  brother  died  before  the  mother,  and  that 
the  father,  who  is  the  appellant,  was  the  sole  heir  at  law  of 
this  brother,  and  of  Clarke  J.  Towle.  It  also  appears  that, 
before  her  decease,  the  mother  sold  the  land  by  a  quitclaim 
deed  to  the  respondent,  for  the  consideration,  as  expressed  in 
the  deed,  of  one  thousand  dollars.  The  land  was  afterward 
sold  by  the  appellant,  as  administrator,  under  a  license,  and 
the  present  controversy  is  between  the  appellant,  claiming  the 
surplus  proceeds  of  the  sale  after  the  payment  of  the  debts, 
as  heir  at  law  of  Clarke  J.  Towle  or  of  Jackson  Towle,  and  the 
respondent,  claiming  them  by  virtue  of  the  conveyance  from 
Anna  Towle  in  her  lifetime. 

The  rights  of  the  parties  depend,  therefore,  entirely  on  the 
effect  of  that  conveyance.    If  it  can  be  construed  as  an  exer- 
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oiflo  of  the  power  of  Bale  given  by  the  will,  then  it  conveyed 
the  entire  estate  to  the  respondent,  subject  only  to  its  being 
taken  by  proper  proceedings  to  pay  the  debts  of  the  testator. 
And  if  so  taken,  the  respondent  would  be  entitled  to  any  gar- 
plus  that  might  remain.  But  if  that  deed  is  to  be  regarded, 
not  as  an  exercise  of  the  power  of  sale  conferred  by  the  will, 
but  only  as  a  conveyance  of  Whatever  interest  Anna  Towle  had 
in  the  land  in  her  own  right,  then  it  merely  operates  to  convey 
to  the  respondent  her  life  estate,  and  on  her  death,  the  estate 
would  have  vested  in  the  appellant,  as  heir  at  law  of  Clarke 
J.  Towle  or  of  Jackson  Towle. 

The  form  of  the  deed  does  not  appear  in  the  case,  any  fbr- 
ther  than  by  the  statement  that  it  was  a  quitclaim  deed;  and 
by  that,  I  understand  a  quitclaim  deed  in  the  ordinary  and 
UiBual  form.  Such  a  deed  contains  no  apt  words  indicating  an 
intent  to  sell  under  the  power.  On  the  contrary,  its  language 
naturally  and  properly  relates  only  to  the  interest  which  the 
grantor  owned  in  the  land.  And  where  such  is  the  case,  the 
party  making  the  conveyance  actually  owning  an  interest 
upon  which  it  can  take  effect,  it  is  held  to  be  only  a  convey- 
ance of  that  interest,  and  not  an  execution  of  the  power. 

In  Sugden  on  Powers,  chapter  6,  section  8,  the  questioUi 
^  What  amounts  to  the  executions  of  a  power,  where  the  d<mee 
has  an  interest  in  the  estate?"  is  considered.  It  is  there  said: 
^*  1.  It  is  well  settled  that  where  a  man  has  both  a  power  and 
an  interest,  and  does  an  act  generally  as  owner  of  the  land, 
without  reference  to  his  power,  the  land  shall  pass  by  virtue  of 
his  ownership.  He  has  an  estate  grantable  in  him,  and  also 
a  power  to  limit  a  use;  and  when  he  grants  the  land  himself, 
without  any  reference  to  his  authority,  it  implies  an  intent  to 
grant  an  estate  as  owner  of  the  land,  and  not  to  limit  a  use  in 
pursuance  of  his  power." 

Some  exceptions  are  afterwards  stated,  where,  when  the  con- 
veyance could  not  have  the  effect  clearly  intended  by  the  par- 
ties except  by  supposing  it  to  have  been  executed  under  the 
power,  it  would  be  so  held,  although  the  power  was  not  ex- 
pressly refnrred  to.  But  this  case  cannot  fall  within  these 
exceptions,  for  the  reason  that  an  ordinary  quitclaim  deed 
evinces  no  intention  to  pass  anything  more  than  the  grantor's 
interest,  and  it  has  full  effect  for  that  purpose. 

The  following  cases  also  sustain  the  conclusion  that  the  quit* 
elaim  deed  of  Anna  Towle  would  pass  only  her  own  interest, 
and  would  not  be  held  as  an  execution  of  the  power:  QritwM 
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Y.  Bigelewj  6  Ck)im.  26S;  Lo€kw4>&d  ▼.  8twrdevant^6  Id.  88&-d87; 
Johman  y.  5tanfon,  80  Id.  297;  Mvry  y.  IftcA^eZ,  18  Md.  227. 

The  appellant,  as  heir  at  law  of  either  Clarke  J.  or  JacksoD 
Towle,  was  entitled  to  the  surplus,  and  the  order  assigiung  it 
to  Ewing  must  be  reversed,  and  flie  oause  remanded  tot  fur- 
ther proceedings. 

Ordered  accordingly. 


a^uTtcLAin  Deed  orlt  Pubfovib  vo  Hnjua  mwd  QunoLAiBi  Wi 
wnat  IxTBUBBT  the  grantor  ponanes  at  tha  tuna:  Sam  Fmiuitee  t. 
79  Am.  Daa  187,  and  nota  192. 

QlfjTsoLMJK  DxBD  KBOK  Obahtis  ot  Tax  Colubosor  whl  bb  Oolqb  Of 
TrruL,  and  an  entry  under  it  wfll  gire  the  grantee  pooeearioii  of  the  vliola 
tract  deacribed  in  it:  WeUa  t.  Jackum  Ir<m  M/g,  Co.,  90  Am.  Deo.  076. 

QuiTOLAiM  DnD  iBOM  MoBTQAQEB  TO  MoBTOAOoa  of  mortgaged  pram^ 
ina^  effect  of:  Wakn  ▼.  Waten^  89  Am.  Dec  540. 

Tn  PBDfOiPAL  HAsm  IB  GITSD  to  the  point  that  a  qnitolaim  deed  in  the 
Mual  and  ocdinaiy  form  paaaea  to  the  grantee  only  the  intcreatof  the  grantor 
in  the  landa  convey  ed,  and  the  grantee  ia  not  to  be  regarded  aa  n  hofna  Jid$ 
pqrobaaer  without  notice^  in  Martm  ▼.  MorrUf  82  YfiB.  428. 


MuBFHY  u  City  op  Fond  du  LAa 

[3t  WiaooxBiN,  IBS.] 

In  Tbbspass  iob  PLAonffo  DniT  upoh  PLAnrmv^B  Lot,  Hb  m  Brtrlbd 
to  nominal  damagea,  although  tiie  lot  waa  benefited  thereby,  but  he  ean- 
Bot  reoorer  aa  damagea  what  it  would  ooat  to  remore  the  dirt.  Whether 
the  phunng  of  the  dirt  on  the  lot  waa  a  benefit  to  it  ia  for  the  jury  te 
determine,  with  reference  to  the  uae  for  which  the  plaintiff  intended  the 
lot^  if  that  be  ahown. 

Jmr  ABB  AT  LiBBBTT  TO  ApFLT  THBZB  GsirxBAL  Kbowlumib  in  deter- 
mining the  qneation  whether  aa  inofeaae  of  frontage  ian  benafit  adding 
to  the  Talne  of  a  lot 

Tbsspass  ifoare  clatMum,  in  putting  dirt  upon  the  plaintiffs 
lot    The  opinion  states  the  case. 

JV,  C.  Qiffin^  for  the  appellant. 

E.  8.  Bragg,  for  the  respondent 

By  Court,  Painib,  J.  The  inetruction  that  although  placing 
the  dirt  on  the  plaintiff's  lot  may  have  improved  its  value, 
she  would  be  entitled  ''  to  recover  as  damages  what  it  would 
cost  to  rmnove  the  same,"  was  erroneous.  The  fact  that  a 
trespass  may  have  benefited  the  property  invaded  caanot  eon- 
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etitute  a  complete  defenee.  The  party  is  always  entitled  to 
nominal  damages  for  the  vindication  and  protection  of  his 
right.  But  beyond  this,  except  in  cases  where  exemplary 
damages  may  be  given,  he  is  confined  to  his  actual  damages. 
And  this  being  so,  the  incorrectness  of  this  instruction  is  ap- 
parent. It  assumes  that  the  jury  might  be  satisfied  from  the 
evidence  that  the  placing  of  the  dirt  on  the  lot  was  really  a 
benefit  to  it,  and  increased  its  value,  yet  be  required  to  give 
the  plaintiff  as  damages  what  it  would  cost  to  remove  it. 
Suppose  a  trespasser  fills  up  a  water-lot,  which,  without  being 
filled,  is  useless.  Could  the  owner  recover  the  cost  of  re- 
moving the  dirt,  as  damages  for  the  trespass,  and  at  the  same 
time  leave  it  on  the  lot  and  enjoy  the  benefit  of  it?  Suppose 
the  trespasser  should  grade  a  lot  which  was  previously  inac? 
cessible,  and  greatly  increase  its  value  by  the  grading.  Could 
the  owner  take  the  advantage,  and  yet  recover  the  cost  of 
replacing  the  dirt  in  its  former  position?  These  illustrations 
seem  sufficient  to  show  that  the  rule  given  to  the  jury  cannot 
be  the  proper  rule  of  damages. 

Undoubtedly  the  plaintiff  would  have  been  entitied  to  an 
instruction  that,  in  determining  whether  the  lot  was  benefited 
or  not,  the  jury  should  consider  the  uses  and  purposes  to 
wliich  she  intended  to  devote  it.  But  in  the  absence  of  any- 
thing to  the  contrary,  it  is  to  be  presumed  that  they  were 
properly  instructed  on  this  point,  and  gave  to  those  circum- 
stances proper  consideration.  And  although  after  doing  so 
they  should  come  to  the  conclusion  that  the  act  complained 
of  really  caused  no  damage  whatever,  but,  on  the  contrary,  was 
a  benefit  to  the  plaintiff,  they  were  required  to  give  her  arbi- 
trarily as  damages  what  it  would  cost  her  to  remove  the  dirt 

I  think,  also,  that  the  evidence  as  to  whether  the  change 
made  did  not  give  the  plaintiff's  lot  more  frontage  on  the 
street  was  improperly  excluded.  The  plaintiff's  counsel  sug- 
gests that  the  defendant  did  not  offer  in  this  connection  to 
show  that  such  increased  frontage  was  any  advantage.  But 
if  such  was  the  actual  effect  upon  the  lot,  the  defendant  had 
a  right  to  show  the  fact.  The  jury  would  have  had  the  right 
to  apply  their  general  knowledge  to  the  facts,  and  to  have  de- 
termined whether  an  increase  of  frontage  was  an  advantage  or 
not,  without  any  direct  expression  of  opinion  on  the  port  of 
witnesses,  upon  the  subject. 

The  judgment  is  reversed,  and  the  cause  remanded  tor  a 
oewtiiaL 
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EzncpLAitT  Damaqv^  whbh  RaooTXBABLB  in  tiMpiM  fmre  ehmmn: 
Perlan*  t.  Towle,  80  Am.  Dwi.  149,  and  note  153;  Beat  t.  AOem,  81  Id.  338. 

Law  Pbksumis  Damaoi  vbom  Tbxspasb:  AUwood  ▼.  FrkoU  76  Am.  !>•& 
667.  and  note  671. 

JuBOBs  8«yDU>  Tm  Truth  aitd  WnoBT  ov  BvxDDrcii,  whbi  Hbaxs^ 
BT  THBB  Gkvkral  Knowlidqi  derived  from  ezperienoeb  obtervatioiit  and 
nfleotion:  OUawaO.L.  Oo.  t.  OraAons  81  Am.  I>e&  863^  and  note  268. 


SCHNEB   U    SOUNEB. 

[3t  Wisooimx,  177.1 

Lahd  Patcbt  IflBUSD  BT  Pbopbb  OvFiOEBa  OF  Vvnm  Statbb  IB  Pbb- 
BUMBD  to  be  yalid,  and  ia  prima  /ade  eyidenoe  of  regolaritr  in  all  the 
preliminary  atepa  to  entiile  the  patentee  thereto. 

PUBOHASBB  BOB  YaLFABLB  Ck>ir8IDBBAn01l  VBOM  PaTBBTBB  IB  POSBBBBIOB 

Takbs  Fbbb  of  all  equitable  claim  as  against  the  patentee's  title  el 
which  he  had  no  aotoal  notice,  althongh  doonmentary  evidence  of  a  mia* 
take  in  the  issae  of  a  patent  existed  in  the  files  sad  reoords  of  the  gen- 
eral land-offioe,  and  the  reoord  in  the  proper  register's  office  of  the  entry 
certificate  was  in  the  name  of  a  party  other  than  the  patentee. 
Xquttablb  Estoppbl— Act  m  Pais. — The  owner  of  a  certificate  of  sale 
procured  a  patent,  but  by  mistake  it  was  made  to  his  father  instead  of 
himself.  He  gave  the  patent  to  his  father,  and  afterwards  absented 
himself  from  the  state  f cr  ten  years,  leaving  his  father  in  possession  ol 
the  land,  to  deal  with  it  as  his  own.  JTe/d,  that  the  son  was  estopped 
from  asserting  an  equitable  title  to  the  land  as  against  a  purchaser  from 
the  father,  in  good  faith,  for  a  valuabla^consideration. 

Action  for  reformation  of  mifltake  in  issuing  land  patent, 
etc.  Entry  of  the  land  was  made  by  the  plaintiff,  Heniy 
Schnee,  but  through  a  mistake  made  at  the  general  land-office, 
the  patent  was  issued  to  the  defendant,  George  Schnee,  father 
of  the  plaintiff.  The  plaintiff  was  aware  of  the  mistake  at 
the  time  he  received  the  patent,  and  took  no  steps  to  correct 
it)  but  delivered  the  patent  over  to  his  father,  and  went  to  a 
distant  state,  leaving  his  father  in  possession  of  the  land  and 
the  patent.  He  was  absent  for  ten  years  and  upwards;  and 
in  the  mean  time  his  father  mortgaged  the  land  to  one  Bailey, 
and  afterward  sold  the  equity  of  redemption  to  one  Long, 
who,  later  on«  quitclaimed  to  Bailey.  The  father,  at  the  time 
of  the  conveyance  to  Long,  first  informed  Bailey  of  the  mis- 
take in  issuing  the  patent,  none  of  the  parties  supposing,  how« 
ever,  that  the  plaintiff  would  ever  assert  any  claims  to  the 
land.  But  soon  after  the  plaintiff's  return,  he  brought  this 
action,  making  Gtoorge  Schnee,  Long,  and  Bailey  parties  de- 
fendant, and  asking  the  court  '^  to  reform  the  mistake  whicW 
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had  interv^ened  in  issuing "  the  said  patent,  and  to  declam 
void  the  conveyances  to  Long  and  Bailey.  The  court  found 
and  adjudged  that  the  plaintiff  was  estopped  from  insistiiig 
on  any  equitable  title  to  ^he  premiaeB,  and  the  plaintiff  ap» 
pealed. 

Dunn  and  Read^  and  S.  U.  Pinney^  for  the  appellant. 
Paine  and  Carter^  for  the  respondent. 

By  Court,  Dixon,  C.  J.  Where  a  patent  has  been  issued  by 
the  proper  officers  of  the  United  States,  the  presumption  is 
that  it  is  valid,  and  passes  the  legal  title.  It  is,  furthermore, 
prima  fade  evidence  of  itself  that  all  the  incipient  steps  had 
been  regularly  taken  before  the  title  was  i)erfected  by  the 
patent:  Minter  v.  Crommelinj  18  How.  87,  and  cases  cited. 
With  this  presumption  existing  in  favor  of  the  validity  of  the 
patent  and  of  the  title  of  the  patentee,  and  evidence  of  the 
regularity  of  the  proceedings  upon  which  it  was  issued,  with 
the  patent  recorded  in  the  office  of  the  register  of  deeds,  and 
the  patentee  in  full  and  exclusive  possession  of  the  land,  hold- 
ing and  controlling  it  as  his  own,  the  defendant  Bailey,  having 
no  notice  in  fact  of  the  adverse  claim  of  the  plaintiff,  became 
purchaser  from  the  patentee  for  a  valuable  consideration.  The 
history  of  his  purchase,  or  the  manner  in  which  it  came  about, 
is  immaterial.  The  important  facts  are,  that  he  purchased  for 
value  and  without  knowledge  of  the  claim  of  the  plaintiff. 
Now,  putting  the  case  in  the  most  favorable  light  possible  for 
the  plaintiff,  and  more  favorably,  we  think,  than  the  evidence 
will  authorize, — namely,  that  he  furnished  the  money  to  enter 
the  land,  receiving  the  certificate  in  his  own  name  and  for  his 
own  use,  and  that  his  father,  the  patentee,  to  whom  the  patent 
was  issued  through  mistake,  had  no  equitable  title  or  interest,— 
how  stands  the  claim  here  presented?  In  our  judgment,  the 
title  of  the  defendant  Bailey  is  obviously  superior.  Indeed^ 
this  is  not  denied  by  the  learned  counsel  for  the  plaintiff, 
unless  Bailey  is  to  be  affected  with  constructive  notice  of  the 
plaintiff's  claim;  and  this  is  the  real  question  involved.  It  it 
argued,  in  the  first  place,  that  he  is  chargeable  with  such 
notice,  and  is  not  within  the  general  rule  protecting  purchasera 
in  good  faith  and  for  a  valuable  consideration,  because  the 
source  of  his  title  was  a  patent  issued  by  the  officers,  without 
authority,  and  documentary  evidence  of  the  mistake  or  want 
of  authority  existed  on  the  files  and  records  of  the  general 
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land-office  at  WasbiBgion,  which  were  open  to  inspection.  It 
was  said  that  it  was  his  duty  to  have  examined  and  ascer- 
tained  the  mistake^  and  if  he  neglected  to  do  so,  he  acted  at 
hie  peril,  and  cannot  be  regarded  as  a  purchaser  in  good  faiih. 
It  will  be  readilj  perceived  that  this  doctrine  directly  con- 
flicts  with  the  anthorities  above  cited.  A  patent  being  the 
highest  evidence  of  title  from  the  government,  and  presump- 
tively valid,  the  purchaser  from  the  patentee,  or  those  holding 
under  him,  is  not  required  to  go  behind  it,  and  to  know  that 
the  previous  steps  to  justify  the  making  of  it  have  been  regu- 
larly taken.  The  law  presumes  that  they  were  so  taken,  and 
on  this  presumption  the  purchaser  may  safely  proceed  until 
he  receives  notice  to  the  contrary. 

The  doctrine  contended  for  may  be  true  of  different  pur- 
chasers from  the  government  of  the  same  tract  of  land,  which 
sometimes  happens  through  mistake  or  otherwise.  The  last 
purchaser  in  such  case  may  be,  and  no  doubt  is,  chargeable 
with  knowledge  of  any  facts  appearing  by  the  records  of  the 
land-office  at  which  he  purchases,  or  of  the  general  land-office, 
going  to  show  the  claim  or  title  of  the  first  purchaser.  And 
the  doctrine  may,  under  some  circumstances,  perhaps,  be  car- 
ried somewhat  farther;  but  it  clearly  does  not  apply  to  a  case 
like  this;  and  the  authorities  cited  by  counsel  do  not  sustain 
his  position.  Those  which  may  be  supposed  to  bear  most  di- 
rectly upon  the  question  are  Arnold  v.  Orimes,  2  Iowa,  1,  and 
Moyer  v.  McCvUcugh^  1  Ind.  838.  In  the  former,  the  grantee  of 
the  patentee  was  an  assignee  for  the  benefit  of  creditors,  and 
it  was  held  that  he  was  not  an  innocent  purchaser.  The  court 
say  that  in  point  of  fact  he  was  a  purchaser  with  notice  of 
all  the  plaintiff's  rights;  and  in  point  of  law  he  stood  in  the 
same  attitude;  he  was  but  the  patentee  himself,  for  he  held 
but  as  trustee  for  the  patentee's  creditors.  And  the  observa- 
tion that,  as  between  conflicting  entries,  the  doctrine  of  notice 
is  discarded,  was  made  with  reference  to  penions  claiming  the 
relation  of  assignees  or  judgment  creditors  of  the  patentee,  who 
take  no  better  title  than  the  patentee  himself  has.  And  in  the 
latter  case,  the  point  decided  was,  that  if  a  patent  be  issued 
by  mistake,  or  without  authority,  the  party  having  the  previ- 
ous equitable  title  may,  by  bill  in  chancery,  obtain  from  the 
patentee,  or  his  voluntary  grantee,  the  legal  title. 

In  the  second  place,  it  is  contended  that  Bailey  was  charge- 
able with  notice,  because  the  duplicate  certificate  issued  to  the 
plaintiff  was  of  record  in  the  office  of  the  register  of  deeds.    It 
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does  not  clearly  appear  from  the  printed  case  that  the  certifi- 
cate was  BO  recorded,  and  we  can  find  no  statute  which 
authorized  the  register  to  receive  and  record  it.  But  assum- 
ing that  it  was  recorded,  and  the  recording  authorized,  so  that 
Bailey  was  bound  to  take  notice  of  it,  and  to  know  that  the 
entry  was  made  by  the  plaintiff*,  Henry  Schnee,  while  the  pat- 
ent was  issued  to  the  defendant  Oeorge  Schnee,  still  that  was 
no  evidence  or  notice  that  the  patent  was  wrongfully  issued  or 
made  without  authority.  It  was  no  evidence,  for  the  reason 
that  the  certificate  was  by  law  assignable,  and  that  being  as- 
signed, the  patent  would  be  made  to  and  in  the  name  of  the 
assignee:  Brightly's  Dig.,  p.  498,  sec.  222;  Lester's  Land 
Laws,  351.  The  patent  having  been  issued  to  Qeorge  Schnee, 
the  presumption  was  that  it  was  lawfully  issued,  and  that  the 
certificate  had  been  assigned  to  him,  which  assignment  was 
not  required  to  be,  and  indeed  could  not  have  been,  recorded 
in  the  office  of  the  register  of  deeds. 

But  there  are  still  other  grounds  upon  which  the  claim  of 
the  plaintiff  must  be  defeated.  The  land  was  entered  in  1849, 
and  the  patent  issued  in  1850.  The  plaintiff  received  the  pat- 
ent from  the  office,  and  delivered  it  to  his  father.  He  was 
fully  aware  of  the  mistake  at  that  time,  and  took  no  steps  to 
rectify  it,  but  went  to  California  in  the  year  1852,  leaving  his 
father,  as  he  had  always  theretofore  been,  in  possession  of  the 
land  and  of  the  patent.  He  remained  in  California  ten  years 
and  upwards,  making  no  claim  to  the  land,  but  allowing  his 
father  to  hold  and  deal  with  it  as  his  own.  He  returned  from 
California  in  1862,  long  after  Bailey  had  acquired  his  interest^ 
and  subsequently  instituted  this  action.  Under  these  circum- 
stances, we  have  no  hesitancy  in  saying  that  he  is  estopped 
from  setting  up  any  equitable  title  to  th^  land  as  against  a 
purchaser  for  value  fix>m  his  father  without  notioe  of  his 
claim. 

Judgment  affirmed. 


UvinD  STATn  Patsht  n  No  Hiohir  Svimdiob  or  Tiiui  tfaaaa  ptte 
ligiilativa  gnat:  Jiegerle  t.  AAb,  S7  Am.  Deo.  76^  and  im  ommb  in  nota  80| 
JHoKm  ▼.  CaJdweU,  86  Id.  487»  and  note  491. 

Tirui  ASP  RiQHTS  OF  PuBGHASXR  GW  PuBLZO  Lahm:  Brill  T.  Mta^  85 
Am.  Deo.  364^  and  note  367. 

O0RCLU8IVENX88  OF  I>ioi8ioR8  OF  LAHD-oFVioms:  8tai$  ▼.  BatMier,  80 
Am.  Deo.  410,  and  note  422;  BriUr.  SiUtM,^  Id.  tU. 

BtiomL  n  Paibs  Dmihr.  Dmh,96Am,  IleSi  107|  Mtjfkw. 
ia.S14. 
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Walrod  V,  Manson. 

[3t  WiBCOMSur,  89a.J 
^mOD    OV    LmiTATIOH    TO    ACTIOH    I7P0N    PbOKIBSOBT    KoTB  IT  KOT  EZ- 

TEMBiD  by  giviiu;  with  the  note  a  warrant  of  attorney  under  seal,  and 
mch  warrant  confers  no  authority  to  enter  judgment  upon  the  note  alter 
the  latter  ia  barred.  And  a  judgment  bo  entered  ahonld  be  set  aaida, 
although  the  plamtiff  does  not  show  merite. 

Action  on  a  note.  Attached  to  the  note  was  a  warrant  of 
mitomey  under  seal,  executed  by  the  defendants  February  12, 
1866,  payable  September  1,  1858.  In  April,  1867,  judgment 
was  entered  in  the  court  below  for  the  amount  due  on  the  note 
mt  that  date.  The  defendant  Manson  moved  that  the  judg- 
ment as  to  him  be  set  aside,  upon  the  grounds  set  out  in  the 
opinion,  which  motion  was  allowed,  and  the  plaintiff  appealed. 

W.  C.  SUverthom  and  A,  B.  Braley^  for  the  appellant. 

S.  U.  Pinneyj  for  the  respondent 

By  Court,  Painb,  J.  The  position  of  the  appellant's  coun- 
sel, tha^  a  warrant  of  attorney  under  seal,  given  with  a  prom- 
issory note,  makes  the  period  of  limitation  to  an  action  upon 
the  latter  the  same  as  that  upon  sealed  instruments,  cannot 
be  sustained.  It  is  well  settled  that  a  mortgage  given  with  a. 
note  does  not  extend  the  statute  of  limitations  as  to  the  note; 
mnd  the  same  argument  is  applicable  to  both  cases.  It  is  cer- 
tainly quite  as  strong  in  the  case  of  the  mortgage  as  of  the 
warrant  of  attorney. 

This  being  so,  the  question  is  whether,  after  the  note  is 
barred  by  the  statute,  a  judgment  can  properly  be  entered 
upon  it  under  the  auHiority  conferred  by  the  warrant.  I  do 
<u>t  think  it  can  be;  and  in  coining  to  this  conclusion  I  adopt 
the  reasoning  of  the  appellant's  counsel,  in  contending  that 
the  note  itself  was  not  barred.  Starting  with  the  proposition 
that  the  warrant,  being  under  seal,  would  not  be  barred  before 
twenty  years,  he  says:  "  Now,  what  is  the  warrant  good  for 
without  the  note?  Nothing.  It  is  worthless.  If  the  one  is 
4ead  the  other  is  also,  because  they  are  not  independent  instru- 
tnents.  Anything  which  avoids  tiie  note  must  necessarily  de- 
^•troy  the  warrant  If  the  statute  bars  the  one,  it  must,  of 
<x>ur6e,  extinguish  the  other,"  etc.  It  is  evident,  therefore, 
-according  to  this  reasoning,  that,  if  we  reject  the  counsel's 
conclusion  that  the  note  itself  was  not  haired,  that  disposes  of 
the  other  question,  and,  to  use  his  language,  by  "  barring  the 
note,"  **  extinguishes  "  Uie  warrant 
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I  think  there  is  a  fallacy  in  the  question  put  by  counsel: 
^  How  long  is  it  before  the  warranty  itself  becomes  barred  by 
the  statute?''  This  assumes  that  the  warrant  itself  constitutes 
a  cause  of  action,  which  is  not  the  case.  It  is  a  mere  authority 
giyen  for  the  purpose  of  furnishing  a  remedy  upon  the  cause 
of  action  created  by  the  note.  It  relates  wholly  to  the  remedy 
on  the  note,  and  of  necessity,  when  that  remedy  is  barred,  the 
authority  of  the  warrant  falls  with  it  It  is  incapable,  fi*om 
its  very  nature,  of  any  enforcement  as  a  separate  instrument^ 
in  which  respect  it  differs  fix>m  a  mortgi^.  The  latter  in- 
strument has  a  distinct  office  and  function  to  perform.  It 
creates  a  lien  upon  the  property  mortgaged,  and  an  equitable 
right  of  action  for  a  foreclosure.  And  the  courts  of  equity 
have  held  that  this  may  be  enforced  after  the  note  given  with 
the  mortgage  is  barred  by  the  statute.  But  that  is  because 
the  mortgage  does  not  relate  wholly  to  the  legal  remedy 
upon  the  note,  like  a  warrant  of  attorney,  but  itself  creates  a 
distinct  right  capable  of  enforcement:  See  Angell  on  Limita- 
tions, sees.  73,  91;  Clarke  v.  FigeSj  2  Stark.  234;  S.  C,  8  Bug. 
Com.  L.  891. 

It  is  not  reasonable  to  suppose  that  the  party  executing  a 
warrant  of  attorney  with  a  note  intends  to  confer  any  authority 
by  it  beyond  the  life  of  the  note.  After  that  time  no  legal 
remedy  can  be  had  upon  it,  unless  the  maker  waives  the  bene- 
fit of  the  statute.  And  the  warrant  does  not  purport  to  give 
authority  to  waive  that  benefit  for  him.  It  can  be  fairly  con- 
strued only  as  an  incident  to  the  legal  remedy  upon  the  note 
during  its  life,  and  when  that  remedy  is  destroyed  the  inci- 
dent perishes  also.  If  after  that  the  holder  of  the  note  desires 
to  try  the  experiment  whether  the  maker  will  waive  the  benefit 
of  the  statute,  he  should  bring  a  suit  so  as  to  give  him  an  op- 
portunity. 

I  think,  therefore,  the  judgment  was  improvidently  entered, 
and  that  the  court  was  right  in  setting  it  aside.  It  was  entered 
without  authority,  as  appeared  on  the  &ce  of  the  record.  To 
say  that  in  such  case  the  party  applying  must  show  merits, 
would  be  to  deny  him  the  benefit  of  the  statute  altogether.  He 
may  have  no  other  defense.  And  yet,  if  judgment  may  be 
entered  against  him  under  the  authority  of  a  stale  and  extin- 
guished warrant,  to  which  he  has  no  opportunity  to  answer,  ha 
would  be  cut  off  entirely  firom  the  benefit  of  the  statute. 

The  objection  here  is  a  total  want  of  authority  to  enter  the 
judgment    If  it  properly  comes  under  the  head  of  irregulatity. 
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it  is  too  late  to  take  in  this  court  the  objeotioQ  that  the  irrego- 
larity  complaiDed  of  was  not  specified  in  the  motion.  Had  it 
been  taken  in  the  court  below,  it  could,  if  neoessarji  haye  been 
obviated.  But  as  the  motion  was  snbmitted  and  heard  upon 
its  mmta  there,  it  must  be  so  here. 
The  order  is  afiSrmed,  with  costs. 


Wsna  JvseMBEr*  n  OoananD  sr  FaAomnLiBT  Obahiimi 
Gladc  n  Babbbd  bt  SrATim  of  LDimifioirii  tho  criginil  mom  of  Mtian 
b  mefgod  in  the  jiidgiii6iit»  and  th«  plea  of  fha  itsfeats  OMiaol  aviil  igiiBtl 
tt:  Sehqfemum  t.  O'Brien,  92  Am.  Beo.  706. 

Ajxtmdated  Not1|  whw  8EmnnoF ijmEAiBm  sMonio Bini  Aomsn 
AmIt.  SmUh,  90  Abl  Dte.  047. 

Whbt  SuavTM  OF  LnoxAxioni  Babs  BaanwKt  ov  Kof%  th*  tight  l» 
£or«clo0e  a  mori|pige  giyen  to  Moorft  tho  note  it  abo  beneds  ffatrU  t.  Mitt^ 
SI  Am.  Beo.  269;  McChrik^r.  WUie,82J±  754. 

Tbb  TBDiGiPikL  CASS  IB  dTED  to  the  poittl  itstsd  la  th*  jylhhii  la  Bromm 
T.  Porbr,  88  Wu.  89. 


Mabtin  v.  Wbstbbn  Union  Bailboad  Gompant. 

[91  WtMOHmr,  487.] 

Bbbob  nr  BiFDBDro  Nonsuit  n  Cubbd^  where  the  deleol  la  the  eiidmos 
IB  eftorwerde  snpptiecL 

Pboof  of  Ovb  onlt  of  Two  Gboubss  of  Liabbjit  fob  Nbouobbob  b 
sufficient  to  aathoriEe  a  reoorerj,  where  both  ere  alleged. 

RAT¥.»rtAi^  CoKPAirr  18  Liablb  fob  Ihjubt  bt  Fzbb»  oaoaed  either  bjr 
negligenoe  in  running  a  railroad  train  through  a  dty  at  an  unbwfBl 
■peed,  or  in  opening  gratee  and  flues  of  the  engine  in  a  careless  manner, 
and  thereby  allowing  lighted  cinders  to  be  thrown  upon  the  plaintiff's 


b  n  Bor  Syzdbbob  of  Such  CtonxBiBOTOBT  Nbouobbob  as  woitld  Pbb- 
TXHT  BaooTBBT,  that  part  of  a  pane  of  glass  was  oaiof  a  window  of  the 
plaintiff's  house,  adjoining  the  debndant's  road,  snd  that  the  damage 
was  caused  by  sparks  blown  through  the  window  from  the  defendants 
engine,  which  was  being  drawn  at  unlawful  speed. 

AonoN  to  recover  damages  for  the  loss  of  goods  hy  fiiei 
thxoogh  the  alleged  negligence  of  the  defendant.  The  sub- 
stance of  the  complaint  and  the  material  facts  appear  in  the 
opinion.  The  verdict  and  judgment  were  for  the  plaintiff,  and 
the  defendant  appealed. 

FtUer  and  Dyer^  for  the  appellanL 

C.  K  ParBona^  for  the  respondent 

Bj  Courts  Dixon,  C.  J.  Where  the  evidence  ton  want  of 
which  a  motion  for  a  nonsuit  ought  to  have  been  granted  la 
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afterward  supplied,  the  error  in  refasing  to  allow  the  motion  is 
cured.  The  judgment  will  not  be  reversed  nor  a  new  trial 
granted,  merely  because  the  evidence  was  not  before  the  oouri 
when  the  nonsuit  was  asked:  Barton  v.  Kane^  17  Wis.  87  [84 
Am.  Dec.  728];  Dodge  v.  MeDonnellj  14  Id.  553.  The  rule  ap* 
plies  here,  and  is  decisive  of  all  the  grounds  taken  in  support 
of  the  motion  for  nonsuit,  except  the  last.  Evidence  was  suIh 
sequently  given  that  the  place  where  the  tf  ain  was  runnings 
and  where  the  fire  occurred,  was,  as  averred  in  the  complaint^ 
within  the  limits  of  the  city  of  Beloit. 

The  last  ground  for  the  motion  involves  the  same  question 
subsequently  presented  by  the  instruction  asked  by  the  de- 
fendant, and  which  was  refused,  and  may  best  be  considered 
in  connection  with  that  instruction.  The  complaint,  in  sub- 
stance, alleges  the  negligence  of  the  defendant  in  causing  the 
fire  to  have  consisted  in  running  the  train  at  an  unlawful  and 
unusual  rate  of  speed  within  the  city  limits,  and  in  opening 
the  grates  and  fiues  under  and  around  the  engine-boiler  in  a 
reckless,  negligent,  and  careless  manner,  thereby  allowing  fire, 
coal,  sparks,  and  cinders  to  be  thrown  in  and  about  the  premises 
occupied  by  the  plaintiff.  Of  the  latter  allegation  no  proof  waa 
given ;  and  thequestion  is,  whether  the  plaintiff  can  recover  upon 
proof  of  negligence  in  the  former  particular  only.  Counsel 
for  the  defendant,  while  apparently  conceding  that  the  running 
of  the  train  at  an  unlawful  rate  of  speed  within  the  city 
limits  would  be  sufficient  to  charge  the  company  with  the 
loss,  if  that  alone  had  been  alleged,  yet,  as  the  otiier  acts  of 
negligence  are  also  averred,  insist  that  they  too  must  be  proved 
before  there  can  be  any  recovery  on  the  part  of  the  plaintiff. 
We  have  no  doubt  that  the  danger  to  buildings  and  other  ad- 
jacent property  liable  to  injury  and  destruction  by  fire,  caused 
by  the  emission  of  coals  and  sparks  from  the  engine  when  in 
rapid  motion,  was  one  of  the  mischiefs  which  the  statute  limit- 
ing the  rate  of  speed  through  cities  and  villages  was  designed 
to  prevent,  and  are  consequently  of  opinion  that  for  losses  00 
occasioned  by  trains  moving  at  a  greater  rate  of  speed  than  the 
statute  prescribes,  the  company  is  responsible.  With  thia 
view  of  the  law,  which  is  not  seriously  contested,  it  would  not 
seem  material  to  the  plaintiff's  right  of  action  in  this  case  that 
the  other  acts  of  negligence  set  out  in  the  complaint  were  not 
proved.  It  is  not,  as  argued  by  counsel,  the  averment  of  one 
kind  of  negligence  in  the  complaint  and  proof  of  another  at 
the  trial,  but  the  averment  of  negligence  in  two  different 
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BpeotSi  either  of  which  is  sufficient  to  authorise  a  recovery,  and 
proof  upon  trial  in  one  respect  only.  The  latter  we  suppose  to 
be  admissible  within  all  the  rules  of  pleading  and  evidence. 

The  next  question  arises  upon  the  motion  for  a  new  trial,  and 
is  as  to  whettier  there  was  any  evidence  upon  which  the  jury 
were  authorized  in  finding  that  the  train  was  running  at  a  rate 
exceeding  six  miles  an  hour.  The  testimony  upon  this  point 
is  conflicting.  The  plaintiff  testifies  that  the  train  was  run« 
ning  very  fast;  that  she  never  saw  a  freight  train  run  so  fSast 
through  the  city  before  nor  skice;  and  that  she  should  think 
it  was  running  at  least  eight  miles  per  hour.  Mary  Wilkinson, 
another  witness  on  the  part  of  the  plaintiff,  testifies  that  she 
saw  the  train  running  very  fast,  and  throwing  a  good  deal  of 
fire,  and  that  the  cars  were  running  faster  than  usual,  which 
drew  her  attention  to  the  train.  Two  witnesses  on  the  part  of 
the  defendant,  the  engineer  and  baggage-man  on  board  the 
train,  testify  that  it  was  not  running  to  exceed  five  miles  per 
hour.  Here,  certainly,  was  not  an  entire  want  of  evidence  to 
support  the  verdict.  The  question  was  not  one  to  be  settled 
with  the  greatest  certainty  by  the  testimony  of  witnesses;  and 
whether  the  jury  should  believe  the  plaintiff  and  her  witness 
or  the  witnesses  of  the  defendant,  was  a  question  for  the  jury 
to  determine.  There  may  have  been  circumstances  attending 
the  examination  of  the  engineer  and  baggage-man  which  led 
the  jury  to  discredit  them.  Other  facts  may  have  had  their 
infiuence,  especially  the  strongly  corroborative  one  as  to  the 
length  of  time  occupied  in  running  the  train  to  the  next 
station,  a  distance  of  over  nine  miles,  in  twenty-five  minutes. 
Allowing  twelve  minutes  for  the  running  of  the  first  mile,  at 
the  rate  of  five  miles  per  hour,  according  to  the  highest  rate  of 
speed  fixed  by  the  engineer  and  baggage-man,  and  the  other 
eight  miles  and  upward  must  have  been  run  at  the  rata  of 
nearly  forty  miles  per  hour,  with  a  train  consisting  of  seven- 
teen fi^ight  cars  and  a  caboose.  With  this  fact  before  them, 
by  the  testimony  of  the  engineer  himself,  the  jury  may  very 
reasonably  have  believed  that  both  he  and  the  baggage-man 
were  mistaken  in  their  estimate  of  the  time  occupied  in  run- 
ning the  first  mile,  and  that  the  rate  exceeded  six  miles  per 
hour;  and  if  the  jury  did  so  believe,  who  shall  say  that  they 
were  in  error?  Certainly  we  cannot;  and  still  more  certainly 
are  we  unable  to  say  that  the  verdict  is  wholly  unsupported 
by  evidence,  as  we  must  do  before  the  judgment  can  be  f»* 
versed  upon  this  ground. 


mantm  JSwum  »*• — 

qoMtionia  aBt»  "A^ 
uittiDg  about  <ym^t^^ 
riodoir  of  her  h<y^^Li 
» bave  puawl  m^cm^'^ 
It  does  not  app^s: 
lintiff  knew  it  ~ 
d  been  brakes  d 
int  an  exoeediK^ 

The  tanuttS 

art  t«ltd<«  *• 

Bach  a  oardeea- 
defeated  tho  ac-« 
a  required  to  ^'■ 
^hiB  nature  hapt' 
f  Bpeed  that  tb." 
windows  cloBw^S 
nd  comfortabl^v 
,t  both  these  cl*^ 

if  they  are,  tki^ 
eire  a  negative 
I  in  the  plaintS- 

clearly  was  err" 
le,  and  that  iil^ 


.^      -tfai 
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The  cnly  remaining  qoeetion  is  aa  to  the  alleged  negUgenc* 
ef  the  plaintiff  in  permitting  about  one  fourth  of  a  pane  of 
glaaa  to  be  out  of  the  window  of  her  honsey  through  which  the 
aparka  are  aappoeed  to  have  paaesd  and  est  fire  to  the  doth* 
ing  upon  the  inside.  It  does  not  appear  when  the  glass  waa 
brokeni  or  that  the  plaintiff  knew  it  hebxe  the  time  of  the 
fire.  But  suppose  it  had  been  broken  for  a  long  time,  and  the 
plaintiff  knew  it,  it  is  but  an  exceedingly  slight  circnmsianoe 
upon  which  to  base  the  charge  of  negligence  against  her  so  as 
to  preyent  a  recoyery.  The  baming  happened  at  a  warm 
season  of  the  year,  when  it  is  costomary  for  most  people,  and 
convenience  and  comfort  reqtdre  them,  to  keep  the  windows 
of  their  houses  wholly  or  partially  open.  Snppose,  in  snch 
case,  that  the  plaintiff's  window  had,  according  to  the  general 
custom,  been  open,  and  the  sparks  had  entered  in  that  way, 
would  it  have  been  such  a  careless  or  improper  use  of  her 
house  as  would  have  defeated  the  action?  Are  the  occupants 
of  adjacent  dwellings  required  to  exercise  so  much  care  to 
prevent  accidents  of  this  nature  happening  from  trains  passing 
at  an  unlawful  rate  of  speed  that  they  must,  contrary  to  com- 
mon usage,  keep  the  windows  closed  when  it  would  otherwise 
be  most  convenient  and  comfortable  to  have  them  opened?  It 
seems  clear  to  us  that  both  these  questions  must  be  answered 
in  the  negative;  and  if  they  are,  then  the  question  here  pre- 
sented must  also  receive  a  negative  answer.  If  it  would  not 
have  been  negligence  in  the  plaintiff  to  have  had  the  window 
open  at  the  time,  it  clearly  was  not  that  a  small  part  of  a 
pane  of  glass  was  gone,  and  that  she  had  neglected  to  have  it 
replaced. 

It  follows  from  these  views  that  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

Wmor  NomRnT  bbduld  ea  should  hot  bi  OaAsrsD:  PUUf$  t.  M^ 
kmn,  71  Am.  Deo.  227»  and  note  229;  Page  t.  Pother^  80  Id.  ITS;  Mid  oties  ik 
aotelSS. 

RAnju>Ao  Ck>iirAirr,  LuBorrr  iqr  Fniu  Caubid  by  Coaxs  os  Sriais 
IKOM  Riranrii:  See  litaJtford  He  l^mtp.  CkK  t.  BaUroad  On.,  08  Am.  Dea 
708,  And  note  713;  LaAawaimn  etc  B.  B.  Oa.  ▼.  Doak,  91  Id.  166;  Bfftm  t. 
SaOroadOo.,  91  Id.  49;  Okhete,  B.B.O(Kr.  iKkunM;  86  Id.  60i»  and  nota 

Whbt  OomxiBUToaT  NioLiaxErcB  DxrsiaB  Rioht  of  Acnov:  See  ITtf- 
wwi ▼.  Howard,  M  Am.  Dea  838;  and  myte  846;  8immmi§  t.  StmnioaiOxt  88 
Id.  99,  and  myte  108. 

Iks  noxGiPAL  CASK  a  cnsD  to  the  tet  point  stated  in  Hktwglkikufm, 
Menermm  ▼.  BochweU,  37  Wia.  162;  and  is  cited  to  the  tlusd  poinlfllBlidia 
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the  tsfUabuB  in  KeOogg  ▼.  Chicago  tte,  B.  R.  Oo.^  27  Id.  285;  Asm  ▼.  Clioaga 
€te,  B.  B.  Co.,  38  Id.  635;  ffaa$  ▼.  Ckkago  de.  i?.  B.  Oo.,  41  Id.  60;  Murphy 
T.  Chicago  de.  B.  B.  Co.,  45  Id.  237.  It  ib  dittingoidied  in  BrmAerg  ▼.  Mtt- 
iMidbee  dc  B,  B.  Co,,  50  Id.  284. 


Johnson  v.  Coleman. 

[28  WlBCOHBlir,  402.1 

Bquitt  will  Asvvl,  at  Suit  o#  Widow,  Judomxnt  of  DnronoB  obtainad 
by  her  hmbandy  in  his  lif etime,  on  the  groond  of  deeertion,  where  it  ap- 
pears that  the  separation  was  voluntary,  nnder  written  artides,  and  that 
the  husband,  by  false  representations,  obtained  service  of  process  in  the 
divorce  suit  by  publication,  when  personal  service  could  have  been  had. 
Nor  will  such  relief  be  denied  because  the  divorce  judgment  was  thus 
void  for  want  of  jurisdiction;  and  in  such  a  suit,  both  the  administrator 
and  the  heirs  are  proper  parties,  where  the  husband  left  real  and  per- 
sonal properfy.N 

'  Suit  for  equitable  relief  against  a  judgment  for  divoroe. 
The  opinion  states  the  case. 

E.  8,  Bragg  f  for  the  appellants. 

H,  F.  RosCj  for  the  respondent. 

By  Court,  Cole,  J.  This  action  is  brought  by  a  widow 
against  the  personal  representatives  of  her  deceased  husband 
and  the  heir  at  law,  to  have  a  judgment  of  divorce  adjudged 
and  declared  to  be  void  and  of  no  effect. 

If  the  matters  stated  in  the  complaint  are  true, — and  upon 
this  demurrer  we  must  assume  they  are, — then  it  is  evident 
a  gross  fraud  was  practiced  upon  the  court  in  obtaining  the 
divorce.  The  ground  of  the  divorce  was  stated  to  be  deser- 
tion on  the  part  of  the  plaintiff,  continued  for  more  than  one 
year;  whereas,  it  is  alleged  that  the  separation  was  voluntary, 
under  written  articles  entered  into  by  the  husband  and  wife. 
Further,  it  appears  from  the  complaint  that  the  husband  com- 
menced the  divorce  suit,  and  obtained  an  order  of  publication, 
upon  the  ground  that  he  was  unable  to  ascertain  the  residence 
of  the  defendant  in  that  action,  when  he  well  knew  where  she 
was  residing;  that  no  copy  of  the  summons  and  complaint 
was  served  upon  her  personally,  nor  by  depositing  the  same 
in  the  poet-office,  directed  to  her;  and  that  the  plaintiff  had 
no  knowledge  of  that  suit  until  after  a  lapse  of  more  than 
two  years  from  the  time  judgment  for  a  divorce  was  entered. 
All  these  allegations  show  that  the  process  of  the  court  was 

Ax.  Dsa  Vol.  XCIX—is 
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used  for  the  purpose  of  effecting  a  fraud  upon  the  rights  of 
the  plaintiff,  and  to  deprive  her  of  all  opportunity  to  contest 
the  justice  and  merits  of  that  proceeding.  And  now,  one  ob- 
jection taken  to  this  complaint  is,  that  the  joinder  of  the 
administrators  of  the  deceased  husband  with  the  heir  at  law 
is  improper.  It  appears  that  the  husband,  at  the  time  of  his 
death,  was  seised  and  possessed  in  fee  of  real  estate  in  the 
city  of  Fond  du  Lac,  of  the  value  of  twenty  thousand  dollars, 
and  was  also  the  owner  of  considerable  personal  property.  If 
the  judgment  of  divorce  is  permitted  to  stand,  there  might  a 
question  arise,  whether  the  plaintiff  would  be  entitled  to 
dower  in  this  real  estate,  and  to  such  a  portion  of  the  per- 
sonal property  as  the  law  would  otherwise  allow  her.  The 
administrators  have  a  right  to  the  possession  of  all  the  real 
as  well  as  personal  estate  of  the  deceased,  until  the  estate 
shall  have  been  settled,  or  until  delivered  over  by  order  of  the 
county  court  to  the  heir:  R.  S.,  c.  100,  sec.  7.  They  are,  there- 
fore, directly  interested  in  the  question  whether  the  plaintiff  is 
to  have  dower  in  the  real  estate,  and  receive  any  portion  of 
the  personalty,  and  would  seem  to  be  proper  parties  to  this 
suit,  which  necessarily,  in  its  consequences,  involves  that 
question.  The  interest  of  the  heir,  also,  in  the  same  ques- 
tion, is  quite  as  obvious  and  direct.  It  is  said  that  the  com- 
plaint seeks  no  relief  against  the  heir.  True,  the  complaint 
merely  asks  that  the  judgment  of  divorce  may  be  declared 
void.  But  if  that  judgment  should  be  declared  void  and  of 
no  effect,  it  would  open  the  door  for  the  widow  to  come  in  and 
claim  her  share  of  the  estate,  and  thus  the  heir  would  be  de- 
prived of  a  portion  of  the  inheritance.  The  pecuniary  inter- 
est of  the  heir,  therefore,  is  opposed  to  the  application,  and  to 
granting  the  relief  asked  in  the  complaint.  Indeed,  it  is 
doubtful  whether  the  court  would  take  jurisdiction  and  annul 
the  judgment  of  divorce,  the  husband  being  dead,  unless  it 
appeared  that  he  left  property  in  which  the  plaintiff  might 
possibly  have  some  rights.  The  heir  has,  then,  a  common  in- 
terest with  the  administrators  in  defeating  the  plaintiff,  and, 
we  think,  was  properly  joined  in  the  suit. 

A  further  objection  taken  to  the  complaint  is,  that  it  does 
not  set  out  any  prima  facie  YaAid  decree,  but  sets  forth  a  record 
which  shows  that  the  court  had  no  jurisdiction  to  enter  the 
judgment  of  divorce.  It  seems  to  us  that  this  objection  is  not 
valid.  It  is  true,  if  the  court  never  acquired  jurisdiction  of 
the  defendant  in  the  divorce  suit,  she  would  not  be  bound  by 
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that  jndgment.  But  it  is  not  a  £Edr  construction  of  the  allega- 
tions of  the  complaint  to  say  that  they  show  that  the  judgment 
was  void  upon  its  (sLce.  The  want  of  jurisdiction  rather  ap- 
pears from  extrinsic  facts  dehors  the  record.  And  that  judg- 
ment may  be  a  serious  impediment  to  the  plaintiff  in  obtaining 
her  dower  in  her  husband's  estate.  The  time  for  appealing 
from  the  judgment  of  divorce  elapsed  before  the  plaintiff  be- 
came aware  of  its  existence.  Her  remedy  by  appeal  was  there- 
fore gone.  It  is  possible  the  judgment  would  have  been  set 
aside  upon  motion  on  the  ground  of  a  want  of  jurisdiction: 
^tna  Life  Ins,  Co.  v.  McCormicky  20  Wis.  265;  Weatherbee  v. 
WecUherbeej  20  Id.  499.  But  we  can  see  no  substantial  objec- 
tion to' the  practice  of  instituting  a  suit  in  equity  for  that  pur- 
pose. It  seems  quite  as  suitable  a  method  to  review  the 
questions  involved,  and  to  adjudicate  upon  the  rights  of  the 
parties,  as  would  be  afforded  by  a  motion.  Mr.  Justice  Story 
says  that  there  is  no  doubt  of  the  jurisdiction  of  courts  of 
equity  to  grant  relief  against  a  former  decree,  where  the  same 
has  been  obtained  by  fraud  and  imposition;  and  that  this 
must  be  done  by  an  original  bill  in  the  nature  of  a  bill  of 
review:  Story's  Eq.  PL,  sec.  426;  see  Parish  v.  Marvin^  15  Wis. 
247. 

The  demmrer  to  the  complaint  was  properly  overruled. 

Order  affirmed. 


Eqvrrr  wnx  Birjonr  Eniobokmert  of  JvDQiaastT  OvtAmmD  bt  Fraud^ 
■10.:  HUfbard  v.  Baaimim^  93  Am.  Dea  467,  and  note  473. 

PBOOBEDoros  TO  AiRHTL  JuDGMXNT  OF  DnroBOE:  See  Chreens  ▼.  Chrctne^  61 
Am.  Dec  454,  and  extended  note  459. 

Thb  PSDrdPikL  048I 18  oiRD  In  BvertU  ▼.  Shertitt  60  Wu.  202;  mm  aathoritj 
fai  ■ostainiog  the  ooimty  ooort  in  Mtting  adde  a  judgment  of  divoroe^  for  the 
that  it  had  heen  obtamed  by  fraad  and  impontioii. 


Banoboft  u  Gboyeb. 

ras  WiBCOHinr,  481] 

AWABD  ov  ABBRRATOBa  WILL  HOT  Bt  Vagatid  09  Obouitd  of  ft  mlitake, 
aEeged  by  the  party  moving  to  vacate  to  have  been  made  by  Um  in  hie 
trntimony  on  the  hearings  in  respeet  to  a  matter  to  which  hia  attention 
wae  distinotly  called. 

AWABD  bt  Abbitbatobs  zm  Obnbral  Tbbmb  that  Inclvdb  all  mattera 
mbmitted,  without  epecifio  mention  of  any  partionlar  matter  or  all  mat- 
ten  as  pMiPd  upon,  ia  snffioieBt,  and  ia  to  be  cooatmed  aa  inefading  all 
the  mattera  anbmitted. 
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In  this  casOi  it  appears  by  the  evidence  given  before  the  ar- 
bitrators that  there  was  a  note  given  by  Mclndoe  to  Bancroft 
which  was  for  a  claim  due  the  firm  from  Mclndoe.  And  Ban- 
croft claimed  that  it  belonged  to  both  parties,  while  Grover 
claimed  the  right  to  charge  it  to  Bancroft,  on  the  ground  that 
the  latter  had  appropriated  so  much  of  the  firm  property. 
There  was  no  other  note  given  by  Mclndoe,  so  far  as  appears. 
And  upon  proof  of  this  state  of  fiEtcts,  the  language  of  the  award 
applies  at  once  to  that  note,  the  subject-matter  is  identified,  and 
there  is  no  uncertainty  whatever.  Awards  should  be  fiEurly 
and  liberally  construed,  with  a  view  to  give  effect  to  them,  and 
accomplish  the  ends  of  justice  and  the  intentions  of  the  par- 
ties: Hanson  v.  Webbetj  40  Me.  194;  Rogers  v.  Tatum^  25  N.  J.  L. 
281 ;  Oaritee  v.  Carter^  16  Md.  809.  Construing  this  award  in 
accordance  with  this  rule,  it  is  not  liable  to  either  of  the  objec- 
tions urged. 

The  order  appealed  from  is  aflSrmed,  with  costs. 

MiSTAXS  AS  Oboukd  lOB  Srtino  Asedm  Awabd:  See  BaUroad  Ox  ▼. 
Moore,  73  Am.  Beo.  778. 

PowKB  OF  Attobitkt  TO  BuTD  Clunt  bt  Submibsiom  OF  Oasb  TO  Abbixea- 
noK:  See  RaUroadCo,  ▼.  8tephen$,  88  Am.  Dec.  138. 

Givuro  OF  NoncB  of  Awabd  ok  Svbbat  ib  Vaud:  Gger  ▼.  OoaU^  81  Am. 
Deo.  361. 

ADMDriBTBATOB  MAT  SUBMIT  ClAIMB  AOAnrST  ESTAXS  TO  AbBDBATIOV: 

Crum  ▼.  Moore,  82  Am.  Deo.  2(52. 

Awabd  will  bb  Bbubvbd  aoahtbt  or  Equitt  for  mistake  of  Uw  by  arbi- 
tnton,  whereby  they  aUowed  b  greater  sum  than  shonld  hare  been  awarded: 
Dana  t.  CUleif,  84  Am.  Deo.  86. 

Thb  PBiNdPAL  GASB  IS  ciTBD  to  the  third  point  stated  in  the  tffOahuB  in 
Begg  t.  Btgg,  66  Wis.  638;  and  to  the  fourth  point  of  the  eyllabus,  in  CaU  ▼. 
Bailard,  66  Id.  190.  In  Brace  v.  Stacy,  66  Id.  164^  the  ooort  say:  "We  are 
not  oonTinoed  that  there  is  any  sach  defect  in  the  award,  after  tiie  modifica- 
tions made  by  the  learned  drooit  jndgei  as  would  justify  the  Taoatioa  of  the 
■ame,"  dting  the  principal  case. 


Dean  v.  Smith. 

fas  WlBOOHBIK,  48S.J 

Wbff  of  vb  Ezbat  IB  IN  Katurb  of  Equitablb  Bail,  and  an  anest  and 
restraint  of  liberty  npon  sach  writ  is  not  "imprisonment  for  debti" 
within  the  meaning  of  a  constitational  proliibition  on  that  subject. 

Wbit  of  he  Exbat  IB  Propkblt  Ibbubd  in  an  action  to  compel  a  partner- 
ship accounting,  where  the  complaint  and  affidayits  show  that  the  de- 
fendant had  sold  all  his  property  in  the  state,  and  oonTerted  it  into 
money  or  choses  in  action,  and  is  threatening  to  leave  the  state. 
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Obdkr  of  Ooukt  Fbiob  to  That  Afpbalbd  ntOM,  and  Adjuxmoatiho 
Sams  Matteb,  will  not  be  oonsidered  in  the  appellate  oooit^  onleai-the 
eyidence  of  it  appears  in  the  record  on  appeaL 

Action  for  an  accounting,  etc.,  between  partners,  in  which  a 
writ  of  ne  exeat  was  issued  against  the  defendant  From  an 
order  refusing  to  vacate  the  writ,  the  defendant  appealed. 

H.  W.  and  D.  K.  Tenneyj  for  the  appellant 
Stevens  and  Flowetj  for  the  respondent 

By  Court,  Cole,  J.  This  is  an  appeal  from  an  order  of  the 
circuit  court  refusing  to  vacate  and  discharge  a  writ  of  ne  exeat^ 
and  also  refusing  to  have  the  bond  given  by  the  defendant 
thereupon  given  up  and  canceled.  The  writ  of  ne  exeat  was 
issued  upon  an  order  of  the  circuit  judge  made  at  chambers. 
The  defendant  was  arrested  upon  it,  and  held  to  bail.  He 
afterward  moved  the  circuit  court,  as  above  stated,  to  have  the 
writ  vacated. 

It  is  said,  in  the  brief  of  counsel  for  the  respondent,  that 
the  order  appealed  from  was  correct,  because  the  subject- 
matter  of  that  order  had  been  previously  adjudicated  in  the 
case,  and  that  no  appeal  has  been  taken  from  such  previous 
order.  But  what  evidence  have  we  in  the  record  of  any  such 
previous  adjudication?  The  record  shows  that  the  motion  to 
vacate  was  heard  upon  the  complaint,  affidavits,  order,  and 
writ  of  ne  exeaty  and  the  answer  of  the  defendant.  Perhaps  if 
the  respondent  had  shown,  upon  the  hearing  of  this  motion  to 
discharge  the  writ,  that  a  previous  motion  had  been  made  for 
the  same  purpose,  the  question  would  then  be  considered  re$ 
adjudieata.  But  as  the  case  now  stands,  we  have  no  proper 
evidence  of  any  such  previous  adjudication,  and  we  must 
therefore  consider  the  order  upon  its  merits. 
•  This  action  was  brought  to  obtain  a  settlement  of  certain 
partnership  matters  stated  in  the  complaint,  for  a  general  ac* 
counting  by  the  defendant,  for  the  appointment  of  a  receiver 
of  the  partnership  property,  and  for  an  injunction  restraining 
the  defendant  from  interfering  with  or  removing  said  property. 
It  is  claimed  in  the  complaint  that,  after  payment  of  the  part- 
nership debts,  the  defendant  will  have  in  his  hands  a  large 
sum  of  money  justly  due  and  belonging  to  the  plaintiff.  Now, 
it  is  claimed,  in  opposition  to  the  order  appealed  from,  that  the 
action  is  simply  one  to  ascertain  and  collect  a  debt,  or  the  ex- 
cess of  partnership  moneys  in  the  hands  of  the  defendant.  A 
partnership,  it  is  said,  is  nothing  but  a  contract,  and  the  obli- 
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gations  of  the  partners  to  each  other  on  accoont  of  dealings  in 
the  scope  of  the  business  neceesarilj  arise  out  of  contract,  and 
a  writ  of  TM  exeat  in  such  a  case  is  nothing  more  nor  less  than 
imprisonment  for  debt,  which  is  prohibited  bj  the  constitution 
of  this  state.  The  constitution  certainly  declares  that  "no  per- 
son shall  be  imprisoned  for  debt  arising  out  of  or  founded  on  a 
contract,  express  or  implied":  Art  1,  sec.  16.  But  we  think 
a  writ  of  ne  exeat  is  not  imprisonment  for  debt,  within  the  in- 
tent and  spirit  of  this  provision  of  the  constitution.  It  is  said 
by  the  authorities  to  be  in  the  nature  of  equitable  bail,  and 
issued  only  by  the  special  order  of  the  court,  when  the  party 
against  whom  it  is  asked  is  about  to  leave  the  jurisdiction  of 
the  court,  so  that  the  decree  of  the  court  will  be  ineffectual: 
Neville  v.  Neville,  22  How.  Pr.  600;  Brown  v.  Haff,  5  Paige, 
285  [28  Am.  Dec.  426];  Fuller  v.  Emtrichy  2  Sand.  626;  John- 
ston V.  Johnston,  25  How.  Pr.  181.  And  this,  as  it  appears  to 
us,  is  the  true  nature  and  character  of  the  writ  of  ne  exeat.  It 
prevents  a  person  from  going  out  of  the  state  until  he  shall 
give  security  for  his  appearance,  and  is  not  imprisonment  for 
debt,  within  the  proper  meaning  and  sense  of  those  words. 

There  has  been  some  conflict  of  opinion  in  New  York,  as 
will  be  seen  by  the  above  cases,  whether  the  writ  of  ne  exeat 
was  not  abolished  by  the  code.  But  no  Question  of  the  kind 
can  arise  in  this  state  under  the  plain  provisions  of  our  stat- 
ute: See  sec.  4,  c.  116,  and  sees.  10,  11,  c.  129.  And  unless 
the  writ  is  prohibited  by  that  clause  of  our  state  constitution 
which  forbids  imprisonment  for  debt  arising  upon  contract,  the 
circuit  courts  have  the  power  of  requiring  this  kind  of  bail  in 
cases  which  are  of  equitable  cognizance,  where  the  defendant 
is  about  to  elude  the  justice  of  the  court  by  removing  beyond 
its  jurisdiction.  We  have  already  stated  that  we  did  not 
think  the  constitution  abolished  the  writ 

That  the  complaint  and  affidavits  presented  a  proper  case 
for  granting  the  writ  seems  to  us  plain.  It  appears  that  the 
defendant  had  sold  and  conveyed  all  of  his  property  in  this 
state,  and  converted  the  same  into  money  or  choses  in  action, 
and  was  threatening  to  leave  the  state,  and  remove  to  some  of 
the  western  states  or  territories.  He  was  going  to  depart  be- 
yond the  jurisdiction  of  the  court,  and  render  it  impossible  for 
the  plaintiff  to  have  an  accounting  and  setUement  of  the  part- 
nership transactions  in  this  action. 

The  order  of  the  circuit  court,  reftising  to  vacate  and  dis- 
charge the  writ,  is  affirmed. 
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Wbb  KB  BntAT  gnaied  ODOttth  of  oompfaiiiiint  alone:  McOmw.  Md&te^  M 
Adi.Dm.407;  tiMt  tho  defonduit  is  going  oat  of  the  oiito^  or  tluil  h*  kad 
aid  ao^  moat  bo  oiiaiged  poaitiroly  by  tho  oamplaiiiant:  Id. 

Nb  Bzbat,  wbanwrit  o(  will  be diachaKgad:  MeNanata  t.  Dtsfflr,  88  Aa» 
Dm.  6S7. 

Thb  pmmoiFAL  ciai  n  orrKD  to  the  lint  and  aaoond  pointi  atatad  la  the 
^flatai^  hi  /»  ff«  MBhmmt  89  \^a.  St. 


BONBSTEEL    V.   OfiVIS. 

[91  Wtaoomnf,  SOft.] 

Omm  SaniRO  Asnn  Levy  dpom  Ezxodtiom  is  Pbofxblt  O&ahtbd^  oh 
GsouvD  that  the  exeoatioii  iraa  not  aabaoribed  by  the  party  iasoing  it» 
or  hie  «ttofney,  aa  required  by  the  atatate,  thia  objection  being  distinctly 
apacifted  in  the  affidaTii^  a  oapy  of  which  waa  aerved,  with  a  notice  of  the 
moiioii.  And  the  iact  that  the  execation  waa  properly  aabecribed  after 
levy  made  and  notice  of  motion  aenred,  conatitntea  no  gronnd  for  deny- 
ing the  motion. 

FaSTT    is    hot   PiBlUTTKD  TO  DXTIDH  VF  BIS  OBJIOriOHS   OB  ClAX1I8  lOH 

^^*«^»»  by  aeveral  motiona»  where  complete  relief  can  be  granted  npoa 
one;  and  all  known  objectiona  or  oLaima  for  relief  agaioat  the  aame 
irregii]aritiea»  not  nrged  by  the  fiiat  motion,  are  waived. 

The  opinion  Btates  the  case. 

E.  8.  Braggj  for  the  appellants. 

ELair  and  Coleman^  for  the  respondentB. 

By  Court,  Dixon,  G.  J.  Separate  appeals  from  two  ordere 
of  the  circnit  court  for  Fond  du  Lac  County  in  the  same  case, 
affirming  previous  orders  of  the  judge  at  chambers,  the  one 
setting  aside  the  levy  on  an  execution  issued  in  the  action, 
and  the  other  staying  all  proceedings  on  the  same  execution 
until  an  appeal  to  this  court  from  the  judgment  in  the  action 
should  be  determined.  Both  orders  at  chambers  were  made 
on  the  same  day,  but  the  application  to  set  aside  the  levy  was 
first  in  order  of  time,  by  the  service  of  the  motion  papers  upon 
the  counsel  opposed. 

First  Order.  —  This  order,  setting  aside  the  levy,  was  prop- 
erly granted,  because  the  execution  issued  was  not  subscribed 
by  the  party  issuing  it,  nor  his  attorney,  as  required  by  the 
statute:  R.  S.,  c.  134,  sec.  8.  This  ground  of  irregularity  was 
distinctly  specified  in  the  affidavit  accompau}dng  the  motion 
as  the  basis  of  it,  and  a  copy  of  the  affidavit  was  served  with 
the  notice  of  the  motion.  This  was  a  substantial  compliance 
with  rule  22,  circuit  court  rules  of  1857.    The  subscribing  of 
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the  execution  by  the  attorneys  for  the  plaintiflb  after  the  no- 
tice of  motion  was  served,  and  before  the  motion  was  heard, 
did  not  care  the  defect.  Such  subscription  of  process  in  the 
hands  of  the  ofScer,  admitting  it  to  have  been  authorised, 
could  operate  only  prospectively.  It  had  no  retroactive  effect. 
To  have  given  it  this  effect,  an  order  of  court  directing  the 
amendment  was  necessary.  The  plaintiffs  applied  for  no 
such  order,  and  the  levy  was  still  irregular.  The  question 
differs  from  that  presented  in  Clute  v.  Clute^  4  Denio,  411| 
where  it  was  held  that,  on  filing  the  judgment  record,  the  Ji. 
fa.  thenceforth  became  regular. 

Nor  were  the  defendants  estopped  from  questioning  the  ir- 
regularity of  the  execution,  because  ^Hhey  voluntarily  turned 
out  the  property  levied  upon  to  the  sheriff,  without  demand, 
for  (he  purpose  of  having  him  levy  on  it,  and  be  did  so,  as 
they  desired."  It  does  not  appear  that  the  defendants  were 
aware  of  the  irregularity  at  the  time  they  did  so.  To  con* 
stitute  a  waiver  of  the  irregularity  on  this  ground,  it  should 
be  shown  that  the  defendants  knew  it  at  the  time  they  turned 
out  the  property. 

Second  Order.  —  This  order  rests  on  the  same  grounds  of 
irregularity  specified  for  the  first  order,  and  on  the  additional 
ground  that  all  proceedings  upon  the  judgment  were  stayed 
by  an  undertaking  given  on  appeal  by  the  defendants  to  this 
court.  The  undertaking  was  insufficient  for  that  purpose,  as 
has  been  already  decided  by  this  court:  Boneateel  v.  Orvta,  20 
Wis.  646.  As  to  the  irregularities  set  up,  the  defendants  were 
not  entitled  to  bring  them  forward  again  as  the  foundation  of 
a  motion  to  obtain  further  or  different  relief  against  the  same 
execution.  A  party  cannot  divide  up  his  objections  or  claims 
for  relief  by  several  motions,  thus  doubling  or  trebling  the 
costs,  where  complete  relief  can  be  granted  upon  one  motion. 
All  known  objections  or  claims  for  relief  against  the  same 
irregularities,  not  urged  upon  the  first  motion,  are 
Pierce  v.  Kneelandf  9  Wis.  80,  and  cases  cited. 

The  first  order  is  affirmed,  and  the  second  reversed. 


COUBT  HAVni G  JUBISDICnON  TO  D^TEBlOinB  MOTION  TO  SkT  AsIDM  BxB- 

oimoNy  its  decinon  ia  oonolnsiTa^  and  cannot  be  re-examined  in  a  oollatenl 
prooeeding:  LoomU  ▼.  Lane,  72  Am.  Dec  626;  setting  aside  a  levy  is  a  judi- 
cial act:  Hughee  r.  JSireeter,  76  Id.  777. 

SxsoDTioH  MAT  Bs  Amxmdxd  dt  Mattbbs  OF  FoRM,  and  as  to  olerieal 
errors  and  omissions,  bat  not  as  to  matters  of  substance:  Bkmki  ▼.  B^dat^ 
88  Am.  Deo.  780;  and  see  Dwrkaam  r,  Htaton,  81  Id.  276;  McComAck  t. 
Whtdtr,  86  Id.  888. 
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PUBOHAflBE's    TmJL    UlTDKE    SZBOimOir    URSLT    EBXOHaOTO    WILL    Bl 

FlOTBonD:  OorwUh  t.  8iaie  Bamk,  86  Am.  Deo.  703;  and  omm  ooUooted  la 
«oto797. 

Tbi  nuNOiPAL  Gin  n  grid  to  iho  point  that  if  it  w«re  perminibU  in 
«ny  OMO  to  ftmand  tho  rooord  in  Tolnntuy  •■■ignmunt  rf^^i*— ^*ffgr  l^  allow* 
Iqg  tho  surety  to  mtpply  the  dafeot  in  the  affidaTit  l^  a  aapplanMntal  aifidft- 
mt,  it  oonld  not  be  done  lo  aa  to  aileot  the  rights  of  partiea  whieh  had 
attached  before  the  aapplemental  affidavit  was  made^  in  AuUi^  t.  Qrtw'uiiws 


Fbedendall  V.  Taylob. 

in  WUOOKSIX,  688.) 
lff«M««M  OF  OOMXITTn  GW  VOLUIITART   AflSOOXATION    ABl  IhDITIDUALLT 

T.TAW.M  on  a  contract  made  by  a  sabcommittee  of  their  nombery  under 
anthority  delegated  by  the  whole  committee,  with  one  who  contracted 
on  the  credit  of  the  committee  personally,  and  not  of  the  association, 
althooghf  in  making  the  contract,  the  subcommittee  assumed  to  act  as 
officers  of  the  association. 

Action  by  Fredendall  against  Taylor,  Kreiss,  Leitch,  and 
Spencer  to  recover  pay  for  making  a  tank  for  the  use  of  the 
8tate  Firemen's  Association.  The  complaint  alleged  that  the 
plaintiff  agreed  with  the  defendants  to  make  the  tank  for  five 
hundred  dollars,  to  be  paid  by  them;  that  he  did  make  it,  and 
that  the  defendants  accepted  it,  and  promised  to  pay  him 
therefor.  Leitch  was  not  served  with  process,  Spencer  made 
ao  defense,  and  the  other  defendants  answered  by  a  general  de- 
nial. The  State  Firemen's  Association  was  an  unincorporated 
body,  of  which  Leitch  was  president,  Taylor  vice-president, 
Kreiss  treasurer,  and  Spencer  secretary;  and  the  association 
duly  appointed  these  officers  a  committee  to  make  necessary 
arrangements  for  an  annual  tournament.  The  defendant 
Spencer  testified,  in  substance,'  that  the  committee  left  it  with 
Leitch  and  himself  to  make  the  arrangements;  that  they  two 
determined  that  such  tank  was  necessary;  that  Spencer  adver- 
tised for  proposals;  that  the  plaintiff's  proposal  to  make  the 
tank  for  five  hundred  dollars  was  accepted;  and  that  it  was 
built  accordingly,  and  used  by  the  association  at  the  touma- 
xnent.  He  further  testified  that,  at  the  time  of  the  contract, 
he  told  the  plaintiff  that  the  defendants  were  a  committee  to 
make  arrangements  for  the  tournament,  and  that  Leitch, 
Taylor,  and  Kreiss  were  responsible,  but  that  he  did  not 
promise  on  their  behalf  as  individuals  to  pay  the  plaintiff  for 
the  tank.    The  plaintiff  testified  that,  in  making  Uie  contract 
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and  perfonning  the  work,  he  gave  credit  to  the  defendants^ 
but  that  neither  Ereiss  nor  Taylor  had  individually  promised  to 
pay  him;  and  the  two  latter  testified  that  they  did  not  know 
until  the  work  was  done  that  Spencer  and  Leitch  had  made 
any  contract  for  the  same,  and  that  the  committee  did  not 
authorize  them  to  make  such  contract.  The  jury  were  in- 
structed that  the  evidence  did  not  warrant  a  verdict  against 
Taylor  and  Ereiss,  and  they  found  accordingly.  The  plaintiff 
appealed. 

I»a(ic  RogerSj  for  the  appellant. 
E.  8.  Bragg  f  for  the  respondents. 

By  Court,  Paine,  J.  The  only  question  presented  on  this 
appeal  is,  whether  the  case  made  against  the  defendants  Tay- 
lor and  Kreiss  was  such  as  to  justify  the  direction  given  to  the 
jury  to  find  a  verdict  in  their  favor.  I  do  not  think  it  was. 
They  were  both  members  of  the  committee  appointed  by  the 
State  Firemen's  Association  to  make  the  necessary  arrange- 
ments for  holding  the  annual  tournament.  It  is  true,  they  did 
not  act  personally  in  contracting  with  the  plaintiff,  the  com- 
mittee having  delegated  its  authority  to  a  subcommittee  com- 
posed of  Spencer  and  Leitch.  But  the  latter,  in  making  the 
contract,  were  acting  as  agents  of  the  committee,  so  that  the 
liability  of  the  whole  committee  is  the  same  as  though  all 
had  acted  in  making  the  contract.  It  was  not  claimed  that  the 
contract  was  not  within  the  scope  of  the  committee's  authority, 
or  of  that  delegated  to  the  subcommittee.  On  the  contrary, 
it  is  conceded  that  the  well  was  necessary  to  the  tournament, 
and  it  was  used  for  that  purpose.  It  is  conceded  that  the  State 
Firemen's  Association  was  not  incorporated  at  this  time,  and 
had  no  legal  existence,  so  that  it  could  contract  or  be  used  as 
such.  And  where  such  is  the  case,  a  committee  which  assumes 
to  contract  for  services  for  such  an  irresponsible,  intangible 
association,  must  become  personally  liable,  else  there  is  no 
liability  whatever.  One  professing  to  act  as  agent,  if  he  does 
not  bind  his  principal,  binds  himself:  DennUan  v.  iiuaftn,  16 
Wis.  834.  And  it  can  make  no  difference  that  the  reason  why 
he  does  not  bind  his  principal  is  because  the  principal  for 
whom  he  professed  to  act  has  no  existence. 

It  is  not  to  be  presumed  in  this  case  that  the  plaintiff  con- 
tracted upon  the  credit  of  the  association.  And  there  is  proof 
tending  to  show  that,  although  he  fully  understood  that  the 
committee  was  acting  for  the  association,  yet  he  relied  on  the 
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personal  liability  of  the  committee,  inclading  Taylor  and 
Ereiss. 

The  case  is  not  distinguishable  in  principle  from  that  of  Mc 
Cartee  v.  ChamberSy  6  Wend.  649  [22  Am.  Dec.  556],  where  the 
committee,  acting  by  an  agent,  as  in  this  case,  were  all  held 
personally  liable.  Such  a  rule  is  salutary,  and  tends  to  the 
promotion  of  justice,  by  preventing  the  procurement  of  ser- 
vices from  too  incautious  and  confiding  laborers,  by  putting 
forward  an  irresponsible  committee  to  act  for  an  irresponsible 
public  gathering. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

On  the  second  trial,  Spenoer  made  no  defenee,  and  the  other  defendanti 
answered  by  a  general  deniaL  The  jnry  fonnd  a  verdict  against  all  the  de- 
fendants, and  jndgment  was  entered  thereon,  from  which  the  defendants, 
who  had  answered,  appealed,  and  the  jndgment  below  was  affirmed:  Fredeth 
dan  ▼.  Taylor,  26  Wis.  286,  291.  It  was  said  in  the  opinion,  by  Dixon,  O.  J., 
that  the  case  was  in  no  respect  different  from  what  it  was  when  before  the 
oomrt  on  the  former  appeal;  that  there  was  sufficient  testimony  vpon  aU  the 
points  to  sostain  the  Terdiot;  that  the  instmctiona  given  to  the  jnry  were 
fall,  fair,  and  correct;  and  he  held  that  the  liability  of  the  defendants  aroee 
from  "the  fact  that  there  was  no  responsible  body  or  corporation  behind 
them,  which  th^y  coald  bind,  and  against  which  the  plaintiff  could  have  had 
his  remedy.  When,  therefore,  Spencer  was  acting  in  the  name  of  the  asso- 
dation  by  the  direction  of  thcM  defendants,  he  was,  for  aU  purpoees  of  this 
action,  acting  in  their  names,  and  binding  them  personally  by  his  contract; 
and  when  they  ratified  his  acts  or  contract,  although  in  form  as  officers  of 
the  association,  it  was,  in  l^gal  effect  and  operation,  as  individuals  and  not 
as  officers.  Upon  such  ratification,  it  became  their  personal  contract  or  ob- 
ligation, the  same  as  if  they  had  originally  entered  into  it." 

PowBB  or  Voluhtabt  AflsooxATioN  TO  Bind  Mbmbwis  bt  OowmAOiBt 
See  Auttm  v.  Searing,  69  Am.  Dec.  665,  and  note  678. 

Surra  BT  AND  AOAnrsT  Uninoobfobatkd  SoGZvrr:  Phipptw.  Jomu^  69  Am. 
Dec  70^  and  extended  note  711. 

Mbmbih  or  UmvooBFORATBD  Detcs  CoMPurr  bis  Ko  Oknxral  Air« 
VHOBITT,  by  virtue  of  such  membership,  to  bind  the  oompaay  by  ^^m 
tnurts:  MtChtmeUr,  DtMer,  96  Am.  Deo.  107. 


Dean  v.  Ghablton. 

[28  wisooKsiv,  ma] 

Bdwxe  of  Gmr  to  iMntovs  Stbirs  at  EzrxNn  or  Lot-owvsbs.— A 
d^  was  empowered  by  its  charter  to  improve  streets  at  the  expense  of 
adijoining  lot-owners,  but  only  under  contract  let  to  the  lowest  bidder: 
HtH  that  the  city  oould  not  contract  for  laying  a  patented  pavement  at 
the  expense  of  audi  lot-owners,  the  exclusive  right  to  lay  which  was  pat- 
ented and  owned  by  one  firm,  although  such  firm  was  willing  to  permit 
■ay  one  to  use  the  patent  in  tiiat  city  at  a  fixed  royal^. 
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OouBT  ov  Equxtt  will  UrnmnaM  sr  iNJuvonoir  to  RnrKAis  Collmk 
TiON  of  an  illegal  and  void  apeeial  MMHment^  though  thera  ia  nothing  %•- 
■how  it  to  be  inequitable. 

Illiqal  Absbssmxnt — Ck>in>inoN8  ov  Eqtitablx  Rklxxf.  — A  apeeial  taa 
waa  aeseased  on  the  plaintiff's  lota  for  grading  and  paving  a  atreet  Tbft 
oontraot  for  grading  waa  legal,  bot  that  for  paving  waa  illegaL  In  thia 
action  to  enjoin  the  ooUeotion  of  the  tax,  keld,  that  the  plaintiff  waa 
not  required,  under  the  circumatanoea,  to  pay  the  ezpenae  of  the  gradiqg 
aa  a  condition  of  relief  againat  the  aaaeasment  for  paving. 

Whkri  Citt  Impbovkmxnt  wAa  Unauthorizxd  at  Toot  It  was  Ck»ii* 
TBAonBD  VOB  and  made,  the  legidatnre  may  tubaeqnently  confer  author^ 
ity  on  the  ci^  oounoQ  to  adopt  it,  and  to  aaaeas  and  coUeot  a  tax  to  p«j 
for  it. 

WnooKsnr  Statute  Pboyiding  that  Akt  Tax  ob  AaansiacNT  Which> 
HAS  BOOT  Sbt  AaiDX,  by  reaaon  of  irregularities  or  defects,  may  be  ra- 
etc.,  haa  no  application  to  a  oaae  where  the  tax  or  aasesament 
not  authorized  by  law. 


Action  seeking  to  enjoin  the  sale  of  certain  city  lots  for  the 
amount  of  a  special  tax  imposed  upon  them  for  paving  and 
grading  the  adjoining  street,  and  also  to  have  the  tax  declared 
illegal,  etc.  The  material  facts  appear  in  the  opinion.  The 
court  held,  as  conclusions  of  law,  that  the  contracts  for  grad- 
ing and  paving,  and  the  special  tax  assessed  upon  the  plain* 
tiff  to  pay  for  the  work  done  under  them,  were  legal  and  valid, 
and  judgment  waa  entered  accordingly.  The  plaintiff  ap- 
pealed. 

• 

J.  M,  Flower  J  and  Spooner  and  Lamb^  triih  Ckorge  B.  SmUhy 
for  the  appellant. 

James  O.  JisnUns,  wih  Hopkins  and  FooUj  for  the  respond- 
ents. 

By  Court,  Paine,  J.  This  action  was  brought  to  enjoin  the 
sale  of  the  plaintiff's  lands  for  an  assessment  imposed  upon 
them  for  paving  the  streets  in  fix)nt  of  them  with  what  i» 
known  as  the  Nicholson  pavement.  It  is  claimed  that  the 
proceedings  failed  in  several  respects  to  comply  with  the  pro- 
visions of  the  charter  in  matters  so  essential  as  to  render  the 
tax  void.  But  another  objection  is  taken,  which  goes  to  the 
foundation  of  the  whole  proceeding;  and  the  conclusion  to 
which  a  majority  of  the  court  have  come  upon  that  will  preclude 
tbe  necessity  of  examining  any  of  the  other  questions.  This 
objection  is  based  upon  the  provisions  of  the  charter  requiring 
all  work  to  be  let  by  contract  to  the  lowest  bidder,  and  the  fact 
that  the  right  to  lay  the  Nicholson  pavement  is  a  patented  rights 
and  was  owned  for  the  state  of  Wisconsin  by  one  firm  in  the  city 
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of  Milwaukee.  It  is  Bald  that  the  charter  authorues  a  oontraot 
only  for  such  work  as  is  open  to  competition,  and  that  this 
work  was  not  open  to  competition,  because  nobody  had  any 
legal  right  to  do  it  except  the  one  firm  that  owned  the  patent. 
Upon  these  facts  alone,  the  objection  seems  to  me  unanswer- 
able. And  nothing  seems  to  be  necessary  beyond  the  simple 
statement  of  the  requirements  of  the  charter  as  to  the  mode 
of  letting  work,  and  the  fact  that  this  right  was  a  monopoly, 
to  show  that  the  charter  is  inapplicable  to  it,  and  that  a  con- 
tract for  this  work  would  be  in  violation  of  the  necessary 
implication  from  its  provisions.  Indeed,  the  counsel  for  the 
respondent,  by  their  course  of  argument,  seemed  tacitly  to 
admit  that  there  was  an  apparent  incongruity  in  applying  the 
provisions  of  the  charter  to  a  contract  for  such  work  as  this. 
And  they  sought  to  avoid  it  in  two  modes.  First,  they  claimed 
that  if  it  was  clear  that  the  charter  could  not  be  applied  in 
such  a  case, — that  it  would  be  a  mere  farce  to  advertise  to  let 
to  the  lowest  bidder  work  which  only  one  firm  had  any  legal 
tight  to  do,  so  that  the  very  object  of  the  charter,  to  procure 
the  work  to  be  done  as  cheaply  as  possible,  might  be  defeated 
thereby, — then  it  must  be  assumed  that  the  legislature  did 
not  intend  the  mode  provided  in  the  charter  to  be  applicable, 
and  that  the  work  might  be  contracted  for  without  regard  to 
that  mode. 

The  other  mode  of  avoiding  the  objection  was  by  proving 
that  the  owners  of  the  patent  were  anxious  and  willing  to  sell 
the  royalty,  and  had  oflered  it  for  sixteen  cents  per  square 
yard.  And  upon  this  proof  it  is  insisted  that  the  principle  of 
competition  was  preserved,  and  the  requirements  of  the  char- 
ter complied  with. 

I  will  state  as  briefly  as  may  be  why  I  think  neither  of  these 
theories  overcomes  the  objection.  The  first  assumes  the  cor- 
rectness of  the  position  that  the  charter  cannot  be  applied  to  a 
contract  for  work,  the  right  to  do  which  is  a  patented  monop- 
oly. And  it  then  infers  that  because  the  charter  is  inapplica- 
ble, the  city  had  the  general  power  to  make  the  contract 
without  regard  to  its  restrictions,  and  that  such  was  the  legis- 
lative intent.  The  error  lies  in  this  inference.  This  position 
was  attempted  to  be  supported  mainly  by  the  case  of  Harlem 
Oa$  Co.  V.  Mayor  etc^  33  N.  Y.  309.  The  counsel  on  both  sides 
rely  upon  that  case,  and  it  will  therefore  be  proper  to  examine 
it  carefdlly  to  see  what  position  it  sustains. 

The  actum  was  on  a  contract  for  lighting  certain  ftreets  In 


208  Dban  v.  Chablton.  [Wiaoonsiii, 

New  York  City  with  gas.  The  company  had  by  law  the  ex- 
cluBive  right  to  famish  gas  for  that  part  of  the  city.  The 
charter  required  all  contracts  for  work  and  supplies,  beyond  a 
certain  limitation  in  value  which  this  contract  far  exceeded, 
to  be  let  by  contract  to  the  lowest  bidder.  The  contract  for 
this  gas  was  not  so  let,  and  therefore  it  was  claimed  to  be  Yoid* 
The  court  held  that,  inasmuch  as  the  company  had  the  ex- 
olusive  right  to  furnish  the  gas,  the^  provision  of  the  charter 
requiring  the  contract  to  be  let  to  the  lowest  bidder  was  inap- 
plicable, and  that  it  would  be  absurd  to  attempt  to  apply  the 
provision  in  such  a  case.  Porter,  J.,  says:  '^  In  the  present 
case,  an  adoption  of  the  construction  claimed  by  the  municipal 
authorities  would  lead  to  the  absurd  conclusion  that  the  legis* 
lature  designed  to  force  a  provision  into  the  city  charter  com- 
pelling the  corporation  to  pay  whatever  price  the  sole  bidder 
might  choose  to  exact  in  his  sealed  proposals  for  the  use  of 
property  in  which  he  has  an  absolute  monopoly,  and  in  rela- 
tion to  which  there  can  be  no  competition  within  th^  range  of 
legal  possibility." 

Brown,  J.,  says:  "  Had  the  common  council,  in  place  of  this 
condition,  invited  proposals  in  the  usual  form,  there  could 
have  been  but  a  single  offer  at  best,  and  the  provisions  of  the 
statute  would  have  failed  of  effect,  because  they  were  not  ap- 
plicable to  such  a  subject." 

The  case  therefore  fully  sustains  the  position  of  the  appel- 
lant's counsel,  which  seems  obvious  enough  in  itself,  that  a 
provision  requiring  work  to  be  let  to  the  lowest  bidder  is  not 
applicable  to  a  contract  for  work  as  to  which  there  can  be  no 
competition.  And  if  not  applicable  to  it,  of  course  it  can  fur- 
nish no  authority  for  such  a  contract.  And  if  such  a  contract 
is  made,  it  must  be  sustained,  if  at  all,  by  authority  derived 
from  some  other  source  than  such  a  provision  of  the  charter. 

But  the  court  in  that  case  did  hold  the  contract  valid,  and 
the  city  liable.  And  this  branch  of  the  decision  the  respond- 
ents' counsel  rely  on  to  sustain  their  position,  that  if  the  char- 
ter was  inapplicable,  these  proceedings  should  be  sustained, 
whether  conducted  in  accordance  with  it  or  not  But  the 
cases  are  so  different  in  respect  to  the  grounds  of  that  part  of 
the  decision  that  it  becomes  inapplicable  here.  The  power  to 
contract  for  the  lighting  of  the  streets  of  the  city  was  assumed, 
in  that  case,  to  be  one  of  the  general  powers  of  a  municipal 
corporation.  Hence,  so  soon  as  the  court  came  to  the  conclu- 
sion that  the  mode  of  contracting  pointed  oat  in  the  charter 
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was  inapplicable  in  snch  a  caae  as  tbey  had  under  considera- 
tion, they  had  no  difficulty  in  sustaining  the  contract  under 
the  general  corporate  power  of  the  city.  But  here  the  question 
is  quite  different.  It  is  not  necessary  to  inquire  whether  the 
city  of  MadisoUf  by  virtue  of  its  existence  as  a  municipal  cor- 
poration,  would  have  had  the  power  to  contract  for  paving  its 
streets  with  the  Nicholson  pavement  at  the  expense  of  the  city, 
after  discovering  that  the  provisions  of  the  charter  enabling  it 
to  cause  its  streets  to  be  paved  at  the  expense  of  the  lots  were 
inapplicable  for  that  purpose.  If  it  had  had  such  power,  and 
had  made  such  a  contract  binding  the  city  at  large,  the  ques- 
tion would  then  have  been  like  that  decided  by  the  New  York 
court.  But  here  it  made  no  such  attempt  It  seeks  here  to 
charge  the  exi)ense  upon  the  lots,  and  this  it  has  no  general 
power  to  do  by  virtue  of  its  mere  existence  as  a  municipal  cor- 
poration; but  if  done  at  all,  it  can  only  be  done  under  the 
statutory  authority  in  its  charter,  and  by  complying  substan- 
tially, if  not  strictly,  with  all  its  requirements.  So  soon,  there- 
fore, as  we  arrive  at  the  conclusion  that  these  requirements 
are  inapplicable  and  inadequate  to  a  contract  for  a  work,  the 
right  to  do  which  is  an  exclusive  monopoly,  it  ends  the  ques- 
tion; for  there  is  no  general  power  of  the  city  to  fall  back  upon. 

I  think,  therefore,  that  while  the  case  in  New  York  does 
show  that  the  contract  in  this  case  was  outside  of  the  scope 
of  the  provisions  of  the  charter,  it  fails  to  show  any  general 
authority  in  the  city  by  which  it  could  be  sustained  indepen- 
dent of  those  provisions.  In  truth,  it  would  seem  too  late  for 
us  now  to  say  that  these  requirements  of  the  charter  are  not 
applicable  to  contracts  for  paving  streets,  for  the  contrary  has 
uniformly  been  held  by  this  and  other  courts:  My  rick  v.  La 
Crosie,  17  Wis.  442;  MitcheU  v.  MUwauhee,  18  Id.  92;  Knee- 
land  V.  Furlong,  20  Id.  437;  Brady  v.  New  York,  20  N.  Y.  312. 

Neither  can  I  see  that  the  other  mode  of  answering  the  ob- 
jection is  successful.  On  proof  that  the  owners  of  the  patent 
were  willing  to  sell  the  '^  royalty,"  as  it  is  called,  for  sixteen 
cents  per  yard,  it  is  said  that  other  parties  might  have  bid, 
and  the  principle  of  competition  was  preserved.  If  an  arrange- 
ment had  previously  been  made,  by  which  the  owners  of  the 
patent  became  bound  to  transfer  the  right  at  sixteen  cents  per 
yard,  and  the  contracts  had  then  been  let,  in  pursuance  of  the 
charter,  for  the  materials  and  labor,  subject  to  the  condition 
of  obtaining  the  patent,  the  principle  of  competition,  so  far  ns 
the  labor  and  materials  were  concerned,  might  have  been  pre- 
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Benred.  But  even  in  that  case  there  could  have  been  no 
competition  as  to  the  price  of  the  royalty.  So  far  as  that  con- 
stituted a  part  of  the  oost,  there  was  no  posrability  of  intro- 
ducing this  principle  at  alL  But  if  the  method  suggested  had 
been  resorted  to,  so  as  to  preserve  competition  in  the  labor 
and  materials,  perhaps  the  feict  that  it  could  not  be  preserved 
as  to  the  comparatively  small  balance  of  the  expense  would 
not  have  avoided  the  whole.  It  is  unnecessary  to  determine 
whether  so  strict  an  application  of  the  spirit  of  the  charter 
would  have  been  required. 

But  no  such  method  was  resorted  ta  On  the  contrary,  the 
proposals  were  for  furnishing  the  materials  and  doing  the 
work,  without  anything  in  regard  to  the  price  of  the  royalty, 
and  without  any  previous  agreement  with  the  owners  oi  it 
There  could  be  no  competition  in  this  method.  The  fact  that 
the  owners  were  willing  to  sell  it  at  sixteen  cents  per  yard 
does  not  show  that  there  could  have  been.  For,  assuming 
that  any  contractor  might  have  safely  relied  on  the  willing- 
ness of  the  owners  to  sell  it  at  that  price,  and  assuming  that 
the  latter,  in  case  they  desired  to  bid  for  the  work  themselves, 
would  not  use  their  power  over  the  patent  to  aid  in  obtaining 
the  contract,  as  far  as  possible,  by  preventing  others  from  get- 
ting it, — assumptions  which  it  would  scarcely  be  safe  for  con- 
tractors to  act  upon, — still  there  could  have  been  no  safety  in 
bidding.  For,  suppose  A,  6,  and  C  all  bid,  none  of  them 
making  any  previous  arrangement  for  the  purchase  of  the 
royalty;  before  the  bids  are  opened,  one  of  them,  thinking  to 
get  the  contract,  desiring  in  good  faith  to  do  the  work,  goes  to 
the  owner  of  the  patent  and  buys  the  royalty  for  that  part  of 
the  city  where  the  work  is  ordered  to  be  done;  the  bids  are 
opened,  and  some  one  else  has  the  lowest  bid,  and  gets  the 
contract;  what  position  would  the  successful  bidder  be  in, 
bound  under  somewhat  severe  penalties  to  enter  into  and 
complete  his  contract,  and  yet  with  a  rival  and  disappointed 
bidder  having  the  sole  legal  right  to  do  the  work?  Certainly 
this  shows  that  no  contractor  could  safely  bid,  and  bind  him- 
self, in  the  manner  here  required,  with  sureties  and  stipulated 
damages  for  a  failure,  without  in  the  first  place  procuring  the 
right  from  the  owners.  For  although  they  might  be  willing 
to  sell,  that  very  willingness  would  make  it  unsafe  for  him,  be- 
cause some  other  bidder  might  step  in  and  secure  the  right,  in 
anticipation  of  the  opening  of  the  bids.  But  if  any  contractor 
should,  before  bidding,  purchase  the  right,  then  nobody  except 
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him  oonld  safely  bid.  It  seemB  clear,  therefore,  that  proof 
merely  of  the  willingness  of  the  owners  to  sell  the  right  at  a 
fixed  price  does  not  preserve  competition.  And  the  result  in 
this  instance,  if  not  conclusive,  is  yet  very  satisfactory  proof 
of  it.  There  was  no  bid  except  tiiat  of  the  owners  of  the 
patent. 

It  has  been  compared  to  the  case  of  work  ordered  to  be  done 
with  a  particular  kind  of  stone,  the  quarry  of  which  is  owned 
by  one  who  is  willing  to  sell  to  all  alike  at  a  fixed  price.  Un- 
doubtedly in  that  case  there  might  be  free  competition.  If 
the  owner  of  the  quarry,  before  the  contract  was  let,  should 
sell  to  one  bidder  enough  stone  for  that  work,  he  might  the 
next  day  sell  as  much  to  another  bidder.  And  if  neither  of 
these  should  get  it,  he  might  afterwards  sell  whatever  was 
needed  to  such  person  as  did  get  the  contract.  Such  being 
the  case,  any  bidder  could  safely  wait  until  he  obtained  the 
contract  before  making  arrangements  for  his  stone.  But  there 
is  a  marked  difierence  in  the  case  of  the  patent.  There  the 
owner,  having  disposed  of  the  right  for  any  particular  dis- 
trict to  one  person,  cannot  afterward  furnish  the  same  right 
to  any  other.  This  difierence  destroys  the  whole  force  of  the 
illustration,  and  shows  that  the  safety  of  bidders  would  be  very 
difibrent  in  the  two  cases. 

It  seems  to  me,  therefore,  a  conclusion  derivable  from  the 
very  nature  of  the  case,  that  competition  could  not  be  and 
was  not  preserved  in  the  letting  of  this  contract;  and  that  it 
was,  therefore,  beyond  the  scope  and  in  violation  of  the  spirit 
of  the  charter. 

It  may  be  said  that  this  pavement  is  of  a  superior  char- 
acter, and  that  it  is  very  desirable  that  cities  should  have  au- 
thority to  cause  it  to  be  laid.  It  may  be  so;  but  if  so,  I  think 
the  aid  of  the  legislature  will  have  to  be  invoked,  and  that 
there  is  no  authority  to  contract  for  it  under  charters  which 
require  the  work  to  be  let  by  contract  to  the  lowest  bidder. 

It  was  suggested  that  even  though  this  assessment  should 
be  held  illegal,  still  there  was  nothing  to  show  it  to  be  in- 
equitable, and  therefore  a  court  of  equity  ought  not  to  in- 
terfere. But  that  principle  has  never  been  applied  to  these 
special  assessments.  And  certainly  it  could  not  be  applied 
where  there  is  no  legal  authority  to  contract  for  the  work  at 
all,  to  pay  for  which  the  assessment  was  imposed. 

I  think  the  judgment  should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment  for  the  plaintiff 


212  DsAN  V.  CHASLTOir.  [Wueonein, 

fsr  a  perpetual  iDJnnction  aoooiding  to  the  pcayer  of  tlie  oom 
plainl 
Ordered  aeootdingly. 

DiXDiy,  C.  J.,  diseented. 

On  a  motion  for  a  rehearing,  the  reipondenti  urged  that  the  ooolnel  £sr 
grading  the  street  was  legal,  and  ought  to  hiure  been  allowed,  even  tiioiigh 
the  oity  oonncil  had  no  power  to  contract  for  laying  the  Nicholaon  pavement. 
In  denying  the  motion,  Paine,  J.,  said:  "We  hare  come  to  the  cofnahurion 
that  80  long  aa  we  adhere  to  the  decision  on  the  main  qnestioo,  there  is  not  a 
snffiquntly  cleav  ground  to  justify  os  in  interfering  in  this  action  to  oompel 
a  aeparate  compensation  for  the  grading.  The  grading,  although  let  by  a 
aepaiate  contraet,  was  merely  acoessory  to  the  principal  contract  for  paving 
the  street."  It  was  farther  claimed,  in  support  of  the  motion,  that  even  if 
this  pavement  was  unauthorized  at  the  time  it  was  contracted  for,  yet  the 
legislature  may  subseqventiy  confer  authority  upon  the  council  to  adopt  it, 
and  to  assess  and  collect  a  tax  for  it,  and  it  was  insisted  that  the  legidature 
had  already  done  this  by  the  enactment  of  chapter  132,  Laws  of  1868.  The 
court,  while  conceding  that  the  legislature  may  confer  such  authority,  held 
that  the  statate  mentioned  applies  only  to  such  taxes  and  assessments  as 
were  authorized  by  law,  and  does  not  extend  to  the  reassessment  of  a  tax 
which  was  defective,  not  on  account  of  mere  irregolarity  in  the  proceedings, 
but  for  an  entire  want  of  authority,  which  was  the  ground  of  the  objection 
to  the  tax  in  question. 

Dixon,  O.  J.,  in  his  dissenting  opinion,  referred  to  and  approved  the  case 
of  Bobari  v.  OUy  qf  Detroit,  17  Mich.  246,  which  was  decided  by  the  supreme 
court  of  Michigan,  pending  the  motion  for  a  rehearing  of  the  principal  case. 
Hie  questions  mvolved  in  the  two  cases  were  the  same,  and  the  Michigan 
oourt  held  that  where  a  city  charter  provides  that  no  contracts  shall  be  made 
by  the  city  except  with  the  lowest  bidder,  i^ter  advertisement  of  proposals, 
it  does  not  prevent  the  city  from  contracting  for  a  patented  article,  such  as 
the  Nicholson  pavement,  although,  in  point  of  fact,  the  only  bidder  was  the 
patentee,  who  held  a  monopoly  of  the  article.  This  holding  is  approved  in 
the  following  language:  "The  deoiBion  there  is  the'^ reverse  of  that  here 
made,  and  the  opinion  of  the  court  by  Chief  Justice  Gooley  is  such  a  desr 
and  able  statement  and  vindication  of  my  own  views,  that  I  have  thrown 
aside  an  opinion  partially  written  before  the  report  came  to  hand,  and  am 
entirely  satisfied  with  a  mere  reference  to  that  case." 

PoWBt  OF  LSOULATDXI  TO  SUFFLY  DSFBCTTS  IN  AaSBaaUXNTS  lOR  TAXXBt 

Peopife  V.  Sepmmr,  76  Am.  Deo.  621,  and  extended  note  527;  but  void  assess- 
ments cannot  be  cured:  Id.  629;  reassessment,  and  what  defects  may  be 
cured  by:  Id.  535-637. 

Injunction  will  Lib  to  Rsbtrain  Gollbotion  o7  Tax  Which  is  Illb- 
OAL,  or  levied  without  authority  of  law,  or  by  persons  having  no  authority  to 
do  so,  or  in  case  of  fraud:  Town  qf  Ottawa  v.  WcUker,  74  Am.  Dec.  121,  and 
note  123;  and  see  HoUand  v.  Mofftn'  etc,  60  Id.  196,  and  note  198;  but  it  was 
held  that  equity  will  not  enjoin  collection  of  tax  illegally  assessed,  where  no 
special  equities  are  shown,  in  Oreene  v.  Mnrnford,  73  Id.  79.  Compare  ifefli 
V.  Avdtntm,  76  Id.  704;  0*Neal  v.  VWgMa  etc.  Bridge  Co.,  79  Id.  669. 

Thb  PHOieiPAL  OASB  IS  OXTED  to  the  fifth  point  stated  in  the  eyUabue,  rela- 
tive to  the  ri^t  to  rssssess  a  tax  under  the  provisions  of  duster  13S;  Laws 
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of  1868,  in  Borh  v.  SmUh,  65  Wis.  83;  and  see  Dean  y.  Charlton,  27  Id.  522. 
The  power  of  the  legislatnre  to  authorize  the  reassessment  and  relevy  of 
taxes  or  special  assessments,  where  the  same  as  first  assessed  were  void  for 
some  irregolarity  in  the  proceedings,  or  some  want  of  power  in  the  local  au- 
thorities, is  reaffirmed,  citing  the  principal  case,  in  MiUs  v.  CharlUm,  29  Id. 
400,  411;  and  Ewm  v.  Sharp,  29  Id.  563,  which  was  an  action  to  restrain 
proceedings  upon  a  reassessment  to  pay  for  a  Nicholson  payement  laid  down  in 
one  of  the  streets  of  the  city  of  Ofliikosh,  the  original  assessment  for  which 
had  failed  and  been  set  aside  for  the  same  reason  as  in  the  prinoipal  case; 
and  in  JIltBa  t.  CharUon,  29  Id.  400.  The  last  two  cases  ars  followed  in  Deem 
T.  Borduenku,  30  Id.  236,  also  citing  the  principal  case,  and  affirming  the 
validity  of  chapter  316,  Laws  of  1869,  authorizing  the  reassessment  and  col- 
leotion  of  certain  special  assessments  upon  adjoining  lots  to  pay  for  oonstruei- 
ing  the  Nicholson  pavement  upon  certain  streets  in  the  city  of  Madison, 
where  the  first  assessment  had  been  adjudged  invalid  and  its  collection  en- 
joined. Of  this  case  the  court  say:  **  The  action  springs  in  part  from  the 
same  state  of  facts  presented  in  the  principal  case,  and  a  sufficient  history  of 
the  past  litigation,  and  of  the  decisions  of  this  court  made  in  it,  will  be  ob- 
tained from  a  reading  of  tiie  principal  case,  and  of  the  still  more  recent  one 
of  MUb  V.  Charlton,  29  Id.  400."  The  principal  case  is  followed  in  Dean  v. 
Borehaeuku,  80  Id.  244:  BJowU  v.  City  qfJanewOle,  31  Id.  655,  holding  that» 
although  the  expense  of  grading  a  street  is  by  the  charter  chargeable  to  th« 
lots  on  both  sides  of  such  street  throughout  its  whole  extent,  yet  where  the 
grading,  though  let  by  a  separate  contract,  is  merely  accessory  to  the  laying 
of  the  Nicholaop  pavement»  it  may  be  properly  assessed  upon  the  contiguous 
lots  alone^  as  a  part  of  the  expense  of  pavingr 
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Bblding  v.  State. 

L25  ABKANSA8,  816.] 

CouBT  WILL  JuDioiALLT  NoTTCE  that  in  September,  1807,  te  oi^Q  state 
government  of  Arkansas  was  provisional,  and  that  the  commandera  of 
the  United  States  military  forces,  by  acts  of  Congrees  and  orders  of  the 
President,  were  then  clothed  with  power  and  authority  to  arrest  and 
imprison  citizens  who  willfully  violated  the  laws,  regulations,  and  rules 
prescribed  by  the  federal  government. 

Ikfbisonmsnt  or  Citizen  bt  Leoftimatb  Obdbbs  of  a  military  eommander 
has  the  same  force  and  efifect  as  if  he  were  confined  upon  a  proper  wanaat 
from  a  oivil  tribunal 

Act  ov  God,  of  Obliobe,  ob  of  Law,  will  excuse  a  surety  in  a  reoognuanoe 
conditioned  for  the  appearance  of  his  principal  to  answer  an  indictment. 

Rbooqiozance  and  Rbcobd  of  its  Forfbitubb  raises  a  strong  presumption 
of  the  liability  of  the  surety. 

If  Subbtt  in  Recoonizancb  can  Show  by  legitimate  and  satisfactory 
proof  that  his  principal  was  duly  arrested  and  imprisoned,  and  beyond 
the  reach  of  his  power  at  the  time  of  the  forfeiture  of  the  bond,  ha  is 
excused  from  liability  for  the  non-appearanee  of  his  prindpaL 

The  opinion  states  the  facts. 

Oarlar^  and  Nashy  for  the  appellant. 

MafUgomery^  attomey^eneraly  for  the  appellee. 

B7  Court,  Gregg,  J.  It  appears  of  record  that  on  the 
ninth  day  of  May,  1867,  one  Kelly  Caruthers  and  the  appel- 
lant entered  into  recognizance  in  the  sum  of  $120,  before  the 
sheriff  of  Hot  Spring  County,  conditioned  that  the  said 
Caruthers  should  appear  at  the  following  September  term  of 
the  circuit  court  of  said  county,  to  answer  an  indictment  for 
gaming.    He  fiEdled  to  appear,  a  forfeiture  was  ordered,  and 
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an  interlocutory  judgment  entered  against  him  and  the  appel- 
lant. A  scire  facias  was  issued,  and  at  the  September  term, 
1868,  the  appellant  appeared,  and  for  cause  why  final  judg- 
ment should  not  be  rendered  against  him,  responded  that 
Garuthers  had  been  arrested  by  the  military  authorities  of 
this  department,  and  imprisoned  at  Little  Rock,  and  after- 
wards at  Yicksburg,  and  could  not  then  be  produced  in  court 
The  state  demurred  to  the  response;  the  court  sustained  the 
demurrer;  the  appellant  rested;  a  discontinuance  was  taken 
as  to  Garuthers,  who  had  not  been  served  with  notice,  and 
final  judgment  rendered  against  Belding,  from  which  he  has 
appealed. 

We  might  infer  that  the  court  sustained  the  demurrer  be- 
cause of  defective  averments  in  the  response,  but  we  pass 
to  the  main  question:  Does  an  arrest  and  imprisonment  for 
another  crime  constitute  a  valid  defense  for  the  security  upon 
a  forfeited  recognizance? 

The  appellee's  counsel  insist  the  record  shows  no  legal  im- 
prisonment of  Garuthers. 

The  courts  judicially  take  cognizance  of  the  statMLs  of  the  state 
at  the  date  of  the  alleged  forfeiture;  and  in  so  doing,  recognize 
the  fact  that  the  civil  state  government  was  then  provisional, 
and  that  the  commanders  of  the  United  States  military  forces, 
by  acts  of  Gongress  and  orders  of  the  President  of  the  United 
States,  were  then  clothed  with  power  and  authority  to  arrest 
and  imprison  citizens  who  willfully  violated  the  laws,  rules, 
and  regulations  prescribed  by  the  federal  government  for  their 
guide,  action,  and  enforcement;  and  consequently,  if  Garuth- 
ers was  imprisoned  by  the  legitimate  orders  of  the  commander 
of  this  district  or  department,  such  imprisonment  had  the 
same  force  and  effect  as  if  he  had  been  confined  upon  a  proper 
warrant  from  a  civil  judicial  tribunal. 

In  the  case  of  People  v.  BariUttf  8  Hill,  670,  which  was  a 
edrefaeiaa  on  a  thousand  dollars  forfdited  recognizance,  which 
was  conditioned  for  the  appearance  of  the  principal  to  answer 
an  indictment  for  larceny,  the  security  pleaded  that,  after  the 
giving  of  the  recognizance,  his  principal  had  been  indicted 
and  convicted  in  another  county,  and  upon  that  conviction 
was  imprisoned,  the  court  held  the  defense  good;  it  was  an 
act  of  the  law  which  rendered  it  impossible  for  the  security  to 
produce  him  in  court.  The  act  of  Gk>d,  of  the  obligee,  or  of 
the  law,  may  excuse:  Canby  v.  Oriffin,  3  Harr.  (Del.)  838; 
Co.  Lit  206;  Coster  v.  DOwoHh,  8  Cow.  299. 
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In  fftmt^a  Otuey  8  PeterdorflTs  Abridgment,  the  defendant 
was  bailed  upon  a  charge  of  treason.  The  secority  appeared , 
and  moved  that  the  recognizance  be  estreated,  showing  by 
affidavits  that  the  principal  had  been  violently  taken  by  a 
body  of  French  soldiers,  and  carried  to  France.  The  govern- 
ment attorney  opposed,  and  he  alleged  that  the  arrest  was 
connived  at  by  the  principal.  The  court  said:  "  If  connived 
at,  it  would  work  a  forfeiture,  and  they  can  come  in  and  con- 
trovert in  exchequer;  therefore,  a  scire  facias  is  awarded 
against  the  bail,  on  which  it  will  finally  be  determined,  for 
it  is  a  good  plea,  if  true." 

The  recognizance  of  the  appellant,  and  the  record  of  its 
forfeiture,  raises  a  very  strong  presumption  of  his  liability; 
but  if  he  can  maintain  by  proof,  legitimate  and  satisfactory, 
to  the  court  that  Caruthers  was  duly  arrested  and  imprisoned, 
and  beyond  the  reach  of  his  power  at  the  time  of  the  for- 
feiture, it  will  be  a  sufficient  answer  to  the  scire  facias;  there* 
fore,  the  judgment  of  the  circuit  court  is  reversed,  and  the 
case  remanded  for  further  proceedings. 


What  will  Ezoun  Subbtt  ob  Bau.  vrom  Fbcdiucdxq  PuafCiPAL. — Ae^ 
qf  Ood,  (ifLaWf  or  tf  Obtigee,  — It  is  an  almoBt  imirenally  acknowledged 
rale  that  where  the  oondition,  either  in  a  bond  or  a  recognizance,  becomes 
impoeaible  of  performance  by  the  act  of  God,  of  the  obUgee,  of  the  law,  or 
of  the  counsel,  the  performance  on  the  part  of  the  snrety  or  bail  is  excosed: 
Tcdntw  y.  Taylor,  32  Conn.  242-252;  8.  C,  4  Am.  Bep.  58;  16  WalL  366; 
Stedman  y.  MaJUix,  38  K.  J.  L.  247-249;  S.  0.,  20  Am.  Eep.  389;  Pwple  ▼. 
Manning^  18  Am.  Bee.  451,  and  cases  in  note  thereto  452.  The  act  of  God 
rendering  the  performance  of  the  condition  in  the  bond  impossible,  always 
discharges  the  party  bonnd  from  performing  the  obligation:  SaUfy  t.  iiTtrlb- 
jpatrick,  79  Pa.  St.  324;  S.  O.,  21  Am.  Rep.  62.  Thus  where  the  principal  in 
a  bail  bond  dies  before  judgment  is  rendered  against  the  surety  so  as  to  pn^ 
it  out  of  the  power  of  the  latter  to  surrender  him  in  execution,  the  bail  ia 
discharged:  Wakefield  ▼.  McKinneU,  9  La.  449;  ScuUy  y.  Khi^pcirkk  Mpm. 
The  liability  of  the  bail  is  not  fixed  absolutely  until  final  judgment  against 
him.  He  has  a  right  to  surrender  his  principal  at  any  time  before  tliat»  so  if 
the  latter  dies  between  the  return  of  non  eat  imoetUtu  and  final  judgment 
against  the  snrety,  he  is  discharged  from  liability  as  bail:  Otiffin  v.  Moore,  2 
Ga.  831;  JfoCAer  t.  People,  12  HL  9.  The  death  of  the  principal  in  a  bas- 
tardy bond  disohacges  the  snrety  for  sums  accruing  thereafter:  Ott^  ▼.  iJos- 
UU,  14  Fhila.  138.  So  where  judgment  is  entered  on  a  forfeited  reoognixanoe^ 
it  will  be  vacated  if,  after  such  forfeiture,  the  surety  has  been  prevented  from 
retaking  or  surrendering  the  principal  by  the  death  of  the  latter:  People  ▼. 
Wieaig,  7  Diidy,  23.  Death  of  the  principal  after  forfeiture,  but  before  judg- 
ment thereon,  releases  the  sureties  in  the  recognizance:  State  t.  Com,  ^  Ga. 
663.  So  when  bail  cannot  reasonably  anticipate  and  prevent  defianlt,  and 
with  proper  diligence  find  or  surrender  the  principal  after  default^  and  be- 
fore his  death  intervened  to  prevent,  the  surety  will  be  released  from  liability 
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aa  hiBUmdi  State  w.  TnpkHlfm,  46  ISf.  J.  UlU,  It  sMmt  that  after  a  le- 
tntn  of  JIM  €ti  huntUm  against  tiie  prineipaly  his  death  wQl  not  diseharge  his 
saraty:  ffamUkmr.  Ihmklee,  1  N.  EL  172;  Oood^oinr.  BmUk,  4  Id.  29;  OloaU 
T.  XtUjy,  4  Johns.  406;  Bracffofd  t.  Mark,  4  PSok.  120;  and  tha  dsath  of  tha 
pcine^al  two  yean  after  fha  fbrfeitara  of  his  hail  is  no  defansa  for  tha 
Buety  wbaa  siiad  on  the  hond:  State  ▼.  SceU,  20  Iowa»  63. 

As  a  ganoral  mla,  the  inability  of  the  principal,  by  reason  of  siokneaSp  te 
appear  and  answer  at  the  time  aet^  aooording  to  the  terms  of  his  reoQgninnoe^ 
is  a  good  defense  te  a^  action  brooght  against  his  sozeties  npon  the  reoognis- 
anoe:/'eopl8T.*7\iUa^87N.T.686.    In  this  case,  the  disability  of  the  principal 
to  appear  was  cansed  by  a  hXL  from  a  hoffeejnst  prior  to  the  term  of  the  oonrt 
when  he  should  hare  answered,  and  the  oonrt  held  this  to  be  snch  an  act  of  God 
as  to  excuse  the  sureties.  So  where  it  appeared  from  the  evidence  that  the  prin« 
eipal  was  confined  to  his  room  and  bed  by  sickness  during  the  entire  term  at 
which  he  should  haTo  appeared,  and  at  which  his  baU  was  declared  forfeited, 
the  judgment  of  forfeiture  was  held  to  be  erroneous,  as  the  sickness  of  the  prin« 
eipal  should  hare  reliered  the  sureties  of  liability,  especially  where  the  former 
i^pearedand  stood  trial  before  final  judgment  a^^inst  the  Utter:  Baierv.  State, 
6  S.  W\  Bep.  190  (Tex.).   Thus  where  the  principal  in  a  prison  bend  was  taken 
aick  about  ten  days  before  the  expiration  of  the  forty  days  given  him  by  the 
eonditian  of  the  bond  to  file  his  schedule,  and  he  continued  sick  until  after 
ike  expiration  of  such  forty  days,  when  he  died,  without  having  filed  the 
achednle,  it  was  held  that  if  his  sickness  was  such  as  to  incapacitate  him 
from  filing  the  schedulcb  his  bond  was  not  forfeited,  and  his  surety  not  liable: 
Bladnoeil  v.  WUeon,  2  Bich.  322.    So  where  in  a  suit  on  the  bond  against 
the  surety,  it  was  shown  that  the  principal  had  been  stricken  down  by  sick* 
ness  at  a  distance  from  the  pkoe  of  hearing,  so  as  to  be  prevented  from  ap- 
pearing at  the  time  fixed,  and  he  appeared  as  soon  as  he  was  able,  after  his 
lecovety,  it  was  held  that  the  sickness  was  a  defense  to  the  suit:  ScuUif  v. 
Bripatndt,  70  Pa.  St.  82i;  a  0.,  21  Am.  Bep.  62.    In  this  case,  the  court 
say  that  when  the  act  to  be  performed  is  of  a  purely  personal  character, 
which  can  be  done  only  by  the  party  himself,  the  act  of  €k>d  in  producing 
sickness  or  insanity,  as  well  as  death,  will  excuse  performance.    That  sick- 
ness  of  the  principal  will  excuse  the  surety,  see  People  v.  Mamdng,  18  Am. 
Dec  461,  and  note.    On  the  other  hand,  aome  instances  are  found  where  the 
■ifllmess  of  the  principal  will  not  exonerate  the  baiL    Thus  to  a  edre/aeiae  en 
A  xeoogniance  the  sureties  pleaded  the  dangerous  sickneas  of  the  principal  in 
another  state,  and  that  he  could  not  be  suxrendered  without  danger  to  his 
hie,  it  was  held  that  this  did  not  excuse  the  sureties,  and  that  nothing  but 
the  death  of  the  principal  is  such  act  of  €k>d  as  will  discharge  the  sureties: 
Mny  T.  Peopie,  10  DL  App.  219.    The  same  view  is  expressed  in  Ooodwtn 
T.  iSmdJk,  4  N.  EL  29. 

Act  cf  Laee,  — Bail  are  entitled  to  relief  where  the  surrender  of  the  princi- 
pal is  made  inqpoesihle  by  act  of  the  law,  on  the  principle  that»  as  the  power 
of  making  the  surrender  is  taken  away  by  act  of  law,  the  obligation  to  sur- 
render is  diMhaiged  by  law, — as  the  surety  cannot  by  law  surrender  his  prin* 
eipal,  he  cannot  be  held  answerable  for  not  surrendering  him:  Steehum  v. 
ifatlfa^  88  N.  J.  L.  247-249;  &  0.,  20  Am.  Bep.  889.  The  act  of  law  which 
renders  the  performance  impoouble,  and  therefore  excuses  and  discharges 
hail,  must  be  a  law  operatiTc  in  the  state,  where  the  obligation  was  assumed, 
and  obligatory  in  ita  effect  upon  her  authorities:  Taylor  ▼.  Taintor,  16  Wall. 
866.  Where  the  right  to  imprison  the  principal  for  debt  is  abolished  by  act  of 
the  legislature  previous  to  the  time  within  whidb.  the  principal  might  have 
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teen  Borrendered,  the  bail  are  entitled  to  their  diaohaigex  WhUe  t.  Btaiej  22 
Wend.  612;  Keliy  v.  Henderson,  1  Pa.  St.  495;  Frey  t.  HebenUred,  1  Rob. 
(La.)  561;  Brmon  ▼.  DiUahuniy,  4  Smedes  &  M.  713;  8.  O.,  43  Axn.  Bep.  499; 
Parher  v.  Sterling,  10  Ohio,  357;  Ware  v.  UlUer,  11  a  C.  13.  So  where  the 
master  enters  into  a  recognizance  for  the  appearance  of  his  sLave  to  answer  to 
an  indictment,  the  subsequent  emancipation  of  the  slaTo  discharges  the 
master  from  the  obligation  in  the  recognizance:  Lewie  ▼.  Statej  41  Miss.  686; 
State  T.  Berry,  34  Ga.  546.  The  surety  is  di^harged  where  the  principal  is 
released  nnder  insolvent  laws  for  debt  contracted  in  another  state:  MeOkmeeff 
T.  MeLear,  1  Harr.  (Del.)  466;  Kennedy  t.  Adams,  5  Id.  160. 

Surrender  o/Drme^al. — Where  the  principal  voluntarily  surrenders  him- 
self, or  is  surrendered  by  his  bail,  to  the  proper  authorities  before  the  day 
stipulated  in  the  bond,  the  surety  is  discharged.  Such  is  the  rule  in  both 
eivil  and  criminal  cases:  ffarp  v.  Oetfood,  2  Hill,  216.  The  principal  may 
make  a  voluntary  surrender  of  himself  without  the  agency,  or  even  knowl- 
edge of  his  bail;  and  placing  himself  in  the  custody  of  an  officer,  for  the 
purpose  of  being  detained,  is  an  effectual  surrender  by  the  principal  to  dis- 
charge the  surety:  Dick  v.  Stoker,  1  Dev.  91.  So  where  an  insolvent  fsils  to 
obtain  his  discharge  as  an  insolvent  debtor,  and  voluntarily  surrenders  him- 
self to  the  warden  of  the  jail  of  the  county,  he  complies  with  the  alternative 
condition  in  the  bond  that  he  shall  surrender  himself  to  the  jail  of  the  oounty^ 
and  though  such  officer  refuses  to  receive  him,  his  bond  is  void,  and  his 
sureties  released:  Saunders  v.  Qvigg,  112  Pa.  St.  546.  Where  a  defendant 
sozrenders  himself  when  a  judgment  to  pay  a  fine  is  rendered  against  him, 
his  bail  are  released  from  liability  on  the  bond  conditioned  that  he  should 
appear,  and  if  convicted,  should  render  himself  in  execution,  etc:  MOehett  v. 
CommontoeaUh,  12  Bush,  247.  Where  the  sureties  agree  to  surrender  the 
principal,  and  are  requested  not  to  do  so,  and  it  is  agreed  to  release  them 
from  the  recognizance  if  they  do  not  make  the  surrender,  they  are  released 
from  liability;  or  if  they  surrender  the  principal,  and  he  is  afterwards  dis- 
charged by  due  process  of  law,  they  are  likewise  released:  Shields  v.  Smith,  78 
Ind.  425.  So  if  the  sureties  surrender  their  principal  to  an  officer  whom  they 
believe  to  te  an  officer  de  jure  as  well  as  de  facto,  they  are  discharged: 
Garter  v.  State,  43  Ark.  132.  But  the  surrender  to  a  deputy  sheriff  of  a 
psrty  under  bail  to  appear  and  answer  will  not  discharge  his  sureties.  This 
has  been  held  on  the  ground  that  the  surrender  should  have  been  made  to  aa 
officer  who  had  power  to  commit  the  principal  to  prison,  and  this  the  deputy 
could  not  do:  State  v.  Le  Cerf,  1  Bail  410.  An  adnunistrator  may  surrendv 
the  principal  for  whom  his  intestate  was  bail:  Wh/eder  v.  Whxtkr,  7  Mass. 
168.  Bail  has  a  right  to  surrender  the  principal  at  any  time  before  final 
judgment  on  sdkre  fadas,  and  the  death  of  the  party  between  the  return  of 
Hon  est  inoentus  and  such  final  judgment  will  discharge  the  bail:  Or^^  v. 
Moore,  2  Oa.  331.  So  if  the  principal  is  surrendered  within  a  reasonable 
time  after  the  return  of  iioii  est  iumntus,  the  bail  is  exonerated:  Edwards  v. 
Chmn,  8  Conn.  816.  And  though  the  bail  is  indemnified  by  their  principal, 
yet  they  wiU  be  discharged  if  the  surrender  is  made  within  ei^t  days  after 
the  return  against  the  bail:  Brotonehw  v.  Forbes,  2  Johns.  101.  The  bail 
may  surrender  his  principal  by  causing  his  arrest,  which  is  equivalent  to  a 
delivery,  and  releases  the  bail  from  liiJnli^  on  the  bond:  Sternberg  v.  State, 
42  Ark.  127;  i?660s  v.  United  States,  9  WtiXL  IZiOomrnonweaUkY.  Bronson,  14 
B.  Men.  861.  If  one  of  several  sureties  in  the  bond  surrenders  the  principal, 
this  absolvea  all  the  snrotiea  from  liability,  though  the  principal  afterwuda 
i:  AofST.  DoytO,  12 La.  Ann.  663. 
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Armi  qf  PrmdpaL  — The  aocnsedy  when  admitted  to  bail,  is  in  iega! 
oontemplation  delivered  into  the  custody  of  his  bail,  who  then  have  the  right 
to  take  and  surrender  him  in  discharge  of  their  liability  at  any  time  before 
the  forfeiture  of  the  bond,  and  it  seems  that  a  warrant  is  nnneoessary  to  prO" 
tect  the  bail  in  arresting  the  principal:  SkUe  v.  Cunmngharn^  10  La.  Ann.  393. 
ne  arrest  and  imprisonment  of  the  principal  is,  in  law,  a  satisfaction  of  the 
judgment  so  long  as  the  imprisonment  continues,  and  during  that  time  no 
•etion  can  be  maintained  against  the  surety:  Koenig  v.  Siecbel,  68  K.  Y.  475; 
Smmderland  v.  Loder,  5  Wend.  58.  The  bail  may  deputize  another  to  arresfc 
the  principal,  and  he  maybe  taken  in  another  state  at  any  time,  in  anyplace, 
and  in  almost  any  manner,  as  the  bail  or  the  person  deputed  may  break  open 
enter  doors  in  order  to  take  the  principal:  NkolU  v.  Ingersoll,  7  Johns.  145; 
Sitae  ▼.  Afahm,  3  Harr.  (l>el.)  568;  ConmonweaUh  v.  BrkkeU,  8  Pick.  137;  JBb 
parte  La/oiUa,  2  Rob.  (La.)  495;  BespubUca  v.  Ooaler  qf  PhUadelphki,  2  Yeates, 
263;  Parker  v.  BidweU,  3  Conn.  84.  But  it  has  been  held  that  the  surety,  in 
m  recognizance  after  forfeiture  by  the  default  of  the  principal  and  surety,  has 
•o  right  to  surrender  the  principal  in  order  to  exonerate  himself  from  lia« 
bility,  or  to  arrest  and  detain  the  principal  for  that  purpose:  3  Gush.  454. 

Service  qf  Prindpai  m  Army.  — As  to  whether  the  fact  that  the  principal 
was  engaged  in  military  service,  at  the  time  that  he  should  have  appeared  to 
answer  the  charge,  will  discharge  his  bail,  presents  some  difficulty,  as  the 
mathorities  are  somewhat  in  conflict;  but  the  true  rule  seems  to  be,  that  if 
snch  service  is  involuntary  and  forced,  either  from  draft*  military  arrest,  or 
other  cause,  the  bail  are  excused  from  producing  their  principal,  and  their 
liabili^  as  sureties  discharged:  Commomoeabh  v.  Webeier,  I  Bush,  616;  Aiford 
▼.  Irwm,  34  Ga.  25;  CommonweaUh  v.  Terry,  2  Duvall,  383;  People  v.  Cuahney, 
44  Barb.  118.  But  where  the  service  is  voluntary,  either  from  enlistment  or 
«ther  canse,  the  bail  is  not  discharged:  Harrington  v.  Dennie,  13  Mass.  92; 
State  V.  Seaney,  13  Md.  230;  Huggina  v.  People,  39  111.  241.  So  where  the 
surety  voluntarily  surrenders  his  principal  to  the.  military  authorities  to  act 
«s  a  substitute  in  the  army,  he  is  not  discharged  from  producing  him  at  the 
time  fixed:  Shook  v.  People^  39  Id.  443.  And  where,  after  forfeiture  of  the 
bond,  the  surety  finds  the  principal  in  military  service  in  another  state,  and 
canses  his  arrest  for  the  purpose  of  surrendering  him,  but  he  is  taken  from 
the  surety  by  military  officers,  this  does  not  discharge  the  bail  from  liability: 
Stale  V.  Scott,  20  Iowa,  63.  In  Gingrich  v.  People,  34  111.  448,  where  it  ap- 
peared that  the  principal,  without  the  consent  or  knowledge  of  the  surety, 
unlisted  in  the  military  service,  and  there  remained,  beyond  the  power  of  the 
moretj  to  arrest  or  produce  him,  or  his  own  power  to  surrender,  it  was  held 
that  though  this  was  not  a  good  defense  in  an  action  on  the  bond,  still  it  was 
ground  for  a  continuance. 

SMbeeqmeni  Arreet,  Tndietmeni,  or  ImpriaonmeWt  qf  Principal — Whether 
^ther  of  these  steps  wiU  exonerate  the  bail  is  a  question  upon  which 
there  is  great  conflict  of  aathority,  and  the  cases  are  about  equally  divided; 
Imt  it  seems  that  sureties  in  a  bail  bond  or  recognisance  are  relieved  from 
liability  by  the  second  arrest  and  bail  of  their  principal  upon  the  same  in- 
-dictment:  Peacock  v.  State,  44  Tex.  11;  Boberta  v.  State,  2  S.  W.  Bep.  622 
•(Tex.);  Lindlty  v.  State,  17  Tex.  App.  120.  The  same  rule  prevails  where  the 
•oeused  is  rearrested,  and  escapes  from  jail  during  his  second  trial  for  the 
■flame  offense:  MedUn  ▼.  Commomoealth,  11  Bush,  605.  So  if  the  principal  ii 
rearrested,  and  escapes  from  the  court-room  during  trial,  the  bail  is  die* 
cliacged:  Smith  v.  SUehau,  51  Ga.  158;  S.  C,  21  Am.  B«p.  232.  Bail  in  a 
^«imiiHil  oaae  are  diflcharged  from  liability  by  the  anest  of  the  principal  npcn 
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the  same  charge  in  the  eune  state  by  federal  aathority,  and  his  impriaonment 
in  another  state:  Commonwealth  ▼.  Overly,  80  Ky.  206;  8.  0.,  44  Am.  Rep.  471. 
The  sureties  are  exonerated  by  the  oommitment  of  the  principal  on  an  aUat 
ezeention  after  a  retom  of  non  eat  hnenhiM  on  the  first:  Warren  t.  CHknore,  3 
Cosh.  15.    After  a  defendant  in  a  eo.  so.  has  given  a  bond,  and  is  rearrested 
at  the  instance  of  the  plaintiff,  the  surety  is  discharged:  B^  t.  Sameon,  SO 
€ku  712.    Bail  in  a  criminal  case  are  exonerated  from  liability  by  the  sorren- 
der  of  the  principal  by  the  governor  of  the  state  to  the  anthorities  of  another 
state  upon  requisition  papers:  State  v.  AUen,  2  Humph.  266;  State  v.  Adams, 
8  Head.  259.    Where  the  principal  was  under  bonds  to  appear,  and  did  ap- 
pear, and  was  indicted  and  bound  over,  whereupon  he  was  aneeted  to  ansiwer 
the  indictment,  and  he  then  applied  for  his  discharge,  on  the  ground  that  1m 
was  under  bonds,  and  was  discharged,  but  did  not  appear  for  trial,  it  was 
held  that  the  sureties  were  discharged;  for,  say  the  court*  "when by  virta* 
of  a  warrant  lawfully  issued  upon  an  indictment  for  the  identical  oflfonse  for 
which  he  was  held  to  answer,  the  sheriff  had,  by  his  arrest,  taken  the  prisoner 
out  of  the  custody  of  his  sureties Nothing  short  of  a  new  bond,  law- 
fully executed  by  them,  would  restore  him  thereto  ":  Smith  y.  State,  12  Neb. 
809.    The  sureties  are  discharged  when  the  principal  is  convicted  of  fekmy, 
and  imprisoned  for  that  crime,  before  the  time  for  his  appearance  on  the  bond: 
Canby,y.  Orffin,  3  Harr.  (DeL)  833;    Way  v.  Wright,  6  Met.  881;  Cooper  v. 
State,  5  Tex.  App.  216;  S.  0.,  32  Am.  Rep.  671;  CaidweU  v.  Commonwealth^ 
14  Gratt.  696.    Or  if  he  is  insane,  and  confined  in  an  asylum:  FuUer  v.  Daekp 
1  Gray,  612. 

It  has  been  held  that  the  sureties  in  a  bond  are  not  responsible  for  the 
failure  of  the  principal  to  appear,  when  he  has  been  arrested  and  removed 
from  the  county  or  state:  CommonweaUh  v.  Wthster,  1  Bush,  616;  People  v. 
BarUett,  3  Hill,  670.  But  exactly  the  contrary  doctrine  is  maintained,  and 
the  bail  held  liable,  in  State  v.  Merrihew,  47  Iowa,  112;  8.  G.,  29  Am.  Rep. 
464;  TahUor  v.  Taylor,  36  Gonn.  242;  8.  G.,  4  Am.  Rep.  68.  And  if  the 
principal  is  convicted  of  another  crime  in  a  different  state,  and  is  imprisoned 
there  at  the  time  that  he  should  appear  to  answer  to  the  first  charge,  the 
sureties  on  his  bond  to  appear  and  answer  the  latter  charge  are  not  excused: 
Cain  V.  State,  66  Ala.  170;  King  v.  State,  18  Neb.  375;  State  v.  Bom,  70  Ma 
466;  8.  G.,  36  Am.  Rep.  437;  United  Statee  v.  Van  Foeeen,  1  DilL  407;  Denim 
v.  State,  6  Sneed,  622;  StaU  v.  Bumham,  44  Me.  278.  So  if  the  principal  is 
iirested,  tried,  and  convicted  of  another  crime  subsequently  to  the  execution 
of  the  bond,  and  escapes  from  custody,  the  sureties  are  not  discharged: 
Wheeler  v.  State,  88  Tex.  173.  Or  if  the  principal  is  in  prison  for  a  subsequent 
erime  not  bailable,  and  esoapes,  the  sureties  are  liable:  State  v.  FHth,  14  La. 
191. 

The  sureties  are  not  discharged  by  the  subsequent  arrest  of  the  principal 
on  a  different  charge,  and  giving  a  bond  with  other  sureties  therefor:  Weet  v. 
Cdquitt,  71  Oa.  669;  8.  G.,  61  Am.  Rep.  277;  Barllei^  v.  Colqtdtt,  72  Ga.  861.  • 
The  conviction  of  the  accused  of  a  different  offense  before  the  condition  in 
the  first  bond  is  broken  does  not  excuse  the  sureties  therein:  Smith  v.  Barter, 
6  Watts,  608.  And  the  mere  fact  that  he  is  in  prison  on  conviction  of  another 
crime  will  not  excuse  his  bail,  unless  such  confinement  is  for  life,  or  a  long 
term  in  another  state:  Van  Schaiek  v.  Trotter,  6  Gow.  699. 

Appearance  qf  PrtndpaJL  —  If  the  bail  bond  or  recognizance  provides  tiiat 
the  principal  shall  appear  and  not  depart  without  leave  of  conrt»  the  sureties 
are  not  generally  discharged  if  the  accused  appears  and  is  put  on  trial,  un- 
less he  is  formally  surrended  according  to  law:  Lee  v.  State,  61  Miss.  666; 
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State  ▼.  Tienuuh  39  Iow%  474;  AWe  ▼.  MartO,  3  Rob.  (La.)  22.  Bat  he 
miut  appear  from  day  to  day  of  the  first  term,  or  from  term  to  temiy  until 
ooDTieted  or  diaofaacged:  Let  v.  Slate,  51  Min.  665;  People  ▼.  Stager,  10 
Wend.  431;  Moore  y.  State,  28  Ark.  480;  People  v.  McCo^,  30  Barb.  73; 
Cfkaee  t.  Peqp^  2  CdL  528;  Dennard  ▼.  State,  2  Ga.  137;  State  ▼.  ^omMiii; 
12  La.  611.  On  the  other  hand^  it  has  been  held  that  the  obligation  of  the 
Boretiee  ia  disebarged  when  the  prinoipal  appears  and  snbmits  himself  to 
the  jinisdiotiQn  of  the  oonrt:  WUmn  ▼.  People,  10  IlL  App.  857.  And 
that  after  the  trial  has  oommenoed  and  the  jury  are  sworn,  the  bail  aM 
no  longer  liable  for  the  appearance  of  the  prinoipal:  WiOU  v.  CommonweaUh, 
2  S.  W.  Bep.  654  (Ky.).  So  where  the  principal  was  bonnd  to  appear  and 
abide  the  order  of  the  courts  and  he  did  so  appear,  and  was  ordered  to  giro 
a  new  bond,  whioh  he  refused  to  do^  his  sureties  were  held  to  be  relieved 
from  liability  on  the  first  bond:  Namgatmck  t.  Bennett,  51  Conn.  497.  Again* 
where  the  principal  was  bonnd  to  appear  and  answer  one  charge,  and  he  did 
so,  and  was  indicted  for  another  and  distinct  offense  not  based  on  the  firsts 
his  bail  were  held  discharged  as  to  his  appearance  on  the  first  indiotmenti 
16  Iowa»  314.  Where  the  principal  appeared  and  was  placed  in  custody, 
and  while  the  jnry  were  oat  considering  their  verdict,  he  escaped,  it  was 
held  that  the  sureties  were  not  liable:  Commonwealth  v.  Coleman,  2  Met. 
(Ky.)  382;  Aekku  v.  CovnmonweaUh,  1  Dnvall,  275;  eonOra,  WmiersollY.  Com' 
tnonwealth,  I  Id.  177;  bnt  if  the  principal  is  rearrested  on  a  bench-warranty 
the  bail  are  not  liable  on  the  bond:  Smith  v.  Kitchens,  51  Ga.  158.  And  after 
the  jury  have  retamed  a  verdict  of  guilty,  the  snreties  are  not  liable  if  the 
principal  eacape:   Wilaon  v.  Mason,  14  La.  Ann.  446. 

Conthmamee,  Change  of  Venue,  etc.  — Where  the  bail  bond  or  recognizance 
is  conditioned  that  the  principal  shall  appear  at  the  next  term  of  court,  etc, 
and  he  does  so  appear,  but  no  proceedings  are  had,  and  the  case  is  con- 
tinued until  a  later  term,  the  sureties  are  generally  excused,  and  not  liable 
for  his  appearance  at  such  subsequent  term.  However,  some  cases  are  found 
holding  the  contrary  doctrine:  State  v.  Plaaenda,  6  Rob.  (La.)  417;  Staie  v. 
Smkh,  66  N.  a  620;  StaU  v.  Ryan,  23  Iowa,  406.  Or  if  no  term  of  court  is 
held  at  the  time  specified  for  the  appearance  of  the  principal,  hie  bail  must 
prodnoe  him  at  the  succeeding  term:  ComimonwedUh  v.  Branch,  1  Bush,  59. 
Bat  the  rule  sustained  by  the  major  portion  of  the  authorities  seems  to  be 
that,  fribere  the  principal  is  required  to  appear  at  a  specified  term,  and  the 
bond  does  not  provide  for  his  appearance  from  term  to  term,  his  appearance 
at  the  term  named,  is  a  compliance  with  the  condition  in  the  bond,  and  his 
failure  to  appear  at  a  subsequent  term  to  which  the  case  is  continued  will 
not  subject  the  sureties  to  forfeiture  of  the  bozkd:  CoJqmU  v.  Smith,  65  Qa. 
841;  People  v.  Qreene,  5  Hill,  647;  Lamb  v.  State,  73  Ga.  587;  People  v. 
Swake,  33  Hun,  208;  Jonea  v.  State,  11  Tex.  App.  412;  Townaend  v.  People, 
14  Midh.  388.  So  if  the  principal  appears,  and  the  trial  is  postponed  with 
notice  to  the  principal  that  he  will  be  notified  when  to  appear,  his  bail  cannot 
be  declared  frnfeited  if  such  notice  is  not  given:  Flynn  v.  State,  42  Ark.  315. 
Where  the  bail  bond  pro /idea  that  the  principal  shall  appear  at  the  next 
term,  and  any  subsequent  term  thereafter,  the  latter  clause  means  at  the 
next  regular  succeeding  term,  and  not  at  any  distant  term  to  which  a  post- 
ponement may  be  had,  without  reference  to  any  intervening  term.  So  where 
the  prosecotion  and  the  prinoipal  stipulated  that  the  case  may  be  postponed 
until  an  indefinite  time,  and  not  until  the  next  regular  term,  it  was  held  that 
the  snreties  and  prinoipal  were  released  from  obligation:  Reese  v.  United 
States,  9  WalL  13.    Where  the  sureties  are  bound  for  the  appearance  of  their 
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principal  at  a  oortain  term  of  the  ocMmty  oonrt^  and  tba  Judge  ehangea  ibm 
venue  from  that  to  the  cironit  courts  the  snretiee  are  not  liable  for  a  faihir* 
on  the  part  of  the  principal  to  appear  at  the  latter  court:  Adama  t.  Peopk^ 
12  HL  App.  890. 

IndkimeiU/or  D^ereni  Crime.  — Where  a  principal  was  held  to  bail  for  his 
appearance  upon  a  charge  of  awindling,  and  he  waa  indicted  for  theft^  and 
failed  to  appear,  it  was  held  that  the  indictment  for  theft  would  not  support 
a  judgment  of  forfeitare  on  the  bail  bond  for  swindling:  Addiion  ▼.  StoUe,  14 
Tex.  App.  668.  So  in  People  t.  Skper,  1  Idaho,  158,  the  rule  is  stated  to  hm 
that  sureties  for  the  appearance  of  the  principal  can  only  be  held  liable  for 
his  default,  in  the  event  that  an  indictment  is  found  for  the  particular  offeoa» 
named  in  the  undertaking.  See  also  Peopte  ▼.  Hunter,  10  Gal.  602.  But  m 
People  ▼.  Meaeham,  74  HI.  292,  it  is  said  that  it  does  not  matter  whether 
principal  in  the  reoogniance  was  examined  on  the  charge  for  which  he 
indicted,  or  eome  other,  provided  it  is  a  bailable  offense;  in  the  latter  event 
the  recognizance  is  good,  and  the  sureties  bound. 

Quashing  Indietmeni  against  the  principal,  who  has  given  bail  to  appear  and 
answer,  is  a  discharge  of  the  obligation,  releases  the  surety,  and  authorise* 
the  departure  of  the  accused  without  leave:  People  v.  Fenton,  36  Barb.  429L 
The  same  rule  is  held  in  State  v.  Olenn,  40  Ark.  332,  where  it  is  further  saiA 
that  a  reversal  of  the  judgment  does  not  revive  it. 

Mkeellaneoua  Inetaneea  where  Bail  are  not  Liable,  — The  suretiee  in  a  bail 
bond,  executed  by  one  admitted  to  bail  pending  an  appeal,  are  not  bonn^ 
where  the  charge  is  not  such  as  will  warrant  a  prosecution,  and  it  is  no4 
shown  that  the  sureties  were  actually  aware  of  the  charge  preferred,  and  of 
which  the  accused  was  convicted,  nor  that  they  consented  to  become  boond 
for  his  appearance  to  answer  any  charge  but  the  one  stated  in  the  bond:  8tai^ 
V.  JoTiee,  3  La.  Ann.  9. 

Where  the  condition  in  the  bond  is  not  authoriaed  by  law,  as  where  thn 
condition  is  more  onerous  to  the  surety  than  that  warranted,  or  where  a  ben*» 
ficial  condition  is  omitted,  the  bond  cannot  be  enforced:  Thmnae  v.  Bteaaofi^ 
2  Penr.  &  W.  476;  Tv4:iker  v.  Danie,  16  Oa.  673;  Layd  v.  McTeetf  S3  Id.  Zti 
Alexander  v.  Bates,  33  Id.  126. 

A  recogniance  taken  by  a  sheriff  of  one  county  in  another  is  extraoffieial^ 
and  void:  Hdrrii  y,  Simpeon,  4  Litt.  166.  Pardon  of  the  principal  before 
conviction,  if  accepted  by  him,  excuses  the  sureties,  but  if  not  accepted,  they 
are  liable:  Ortibb  v.  Bullock,  '44  Ga.  379.  Where  the  sureties  give  a  note  for 
the  amount  of  the  bail  after  judgment  and  forfeiture  against  the  principal 
and  such  judgment  is  reversed,  the  bail  are  not  liable  on  the  note:  Tappam  ▼• 
Van  Wagenen,  8  Johns.  466. 

So  where  bail  was  given  pending  an  appeal,  and  the  judgment  against  th* 
principal  was  reversed,  and  the  indictoient  was  not  proeequied  in  the  lowvr 
court,  after  which  a  new  indictment  was  found  for  the  same  offense,  it  was  hold 
that  the  sureties  on  the  old  indictment  were  discharged,  and  that  they 
not  liable  on  the  one  last  found:  Lamb  v.  Smith,  66  Ga.  589.  The  bail 
exonerated  by  judgment  of  the  lower  court  in  favor  of  their  principal,  thon^ 
the  judgment  is  reversed  on  appeal:  Butler  v.  Bieeet,  1  Root^  102.  Surety  m 
not  liable  on  the  bond,  where  judgment  is  entered  by  agreement  against  ona 
only  of  the  principals  named  therein:  Commonwealth  v.  CTdy,  9  PhUa.  121. 
The  statute  provided  that  the  principal  must  be  surrendered  within  ten  day* 
from  judgment  against  him,  but  no  execution  issued  within  that  time;  at  fit 
expiration  one  did  issue,  when  the  prindpal  offered  to  surendar  and  raleai» 
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Vat  thft  ahenfl^  aetiiig  midar  iiiitnutiao%  refilled  to  nodw  hfant 
bild  that  liio  nietifls  wen  diacfaiiiged:  AUem  r.  Brtdamer,  8  Ctd.  SCI2, 

Before  beil  cea  be  held  liable,  the  record  must  show  that  the  principal  waa 
caDed,  and  fuled  to  appear:  Park  ▼.  Siaie,  4  Oa.  829.  Where  the  amooot 
Diiiied  in  a  boil  bond  is  altered  and  inereaaed  by  the  prindpal,  it  is  rendered 
void,  and  a  parol  aaaent  to  the  ehangOp  withoat  a  deliveiyy  wiU  not  Talidate 
it:  Lnu  r.  JorioMt  3  Gill*  327.  Where  the  principal  eacapes  throng  the 
iaiiiilimnn  of  the  creditor,  the  aoretiea  are  not  liable  on  the  bond:  OonaiU  ▼. 
PuUefwon,  7  Vt.  163.  An  agreement  between  plaintiff's  attorney  and  the 
■oretiea,  that  the  principal  ihall  be  discharged,  releases  them:  Hughet  r, 
HMnj^worih,  1  Marph.  146.  Ihe  surety  is  not  liable,  onleas  there  has 
been  an  avoidance  by  the  principal,  and  there  coold  be  no  such  avoidance 
ukas  the  officer  has  used  due  diligence  in  serving  the  execution:  Beath  v. 
JRBott;  44  Conn.  237.  Payment  by  one  of  joint  judgment  debtors  of  the 
Judgment  releases  the  sureties  of  alT:  NaUonal  etc  Bank  v.  Hmmewett,  124 
Mass.  260.  Where  one  is  committed  for  contempt,  gives  a  bond  to  i^pear 
and  answer,  and  he  does  so  appear,  is  tried  and  fined  for  the  contempt,  and 
pays  the  fine^  neither  he  nor  his  sureties  are  liable  on  the  bond:  State  v. 
Kaott,  13  Pac  Rep.  773.  If  the  accused  or  his  Ixmdsmen  appear  after  the 
facf eitnre  of  bail,  and  before  adjournment  of  court,  with  a  satisfactory  excuse, 
tiieforfeitare  of  bafl  will  be  discharged:  United  Staiu  y.  Bldndffe^p  Id.  e^Si 
Ufriied8taie$T,  Barger^  20  Fed.  Bep.  600. 

Bail  are  exonerated,  if  the  order  of  arrest  is  erroneously  vacated  on  ao- 
Msmt  of  an  alleged  insufficient  affidavit,  and  no  stay  of  the  order  of  vacation 
is  granted,  as  the  right  to  arrest  or  surrender  the  principal  is  taken  away  by 
ndi  vacation  and  discharge:  Balser  Ufg.  Oo,  v.  FiaihtT^  85  Kan.  669.  The 
dischaige  of  the  principal  in  a  commiesion  in  bankruptcy  discharges  his  bail: 
MSkmr  v.  Qrttan^  2  Johns.  Gas.  283.  Where  the  court  before  which  the  prin* 
e^al  obligor  is  bound  to  ^sg^ttiKt  has  no  authority  to  require  him  to  answer 
tiie  ehaige  against  him,  it  has  no  power  to  dsolare  his  bail  beribd  f orf eitedi 
JUbOm  ▼•  AtaK  U  Tex.  Appi  MX 
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Ym  Sqpm;  IV  ibbbb  n  MnjODnDn  ov  Pixmi  PLAzmw,  aD  the  de* 
IsBdaBls  may  demnr;  but  if  the  misjoinder  is  of  parties  defendanti  those 
enlj  ean  demur  who  are  improperly  joined. 

Otononov  of  Miuodidkr  or  Pabths  DmNDAsr  in  a  bill  is  a  merely 
personal  privilege. 

Ag»irrf  "*"  BiTfiimMi  Pabtnxbship  utd  Tmboriiw,  that  the  latter  are  to 
have  a  ahare  of  a  crop  to  be  raised,  as  compensation  for  their  services^ 
does  not  make  them  members  of  tiie  partnership^  nor  give  them  any 
right  to  ooBtnot  debts  against  it|  tbqr  Med  wak^  thsraiers^  be  Made 
partiss  to  n  bill  against  it. 

Thb  opinion  contains  the  flaets. 
fPolifiw  and  iZoM,  for  the  appellanl 
0afiaiki  and  Jfotih^  for  the  appellee. 
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By  Conrty  McClubb,  J.  It  appears  that  Marj  E.  ChrisliaB 
and  Evans  L.  Crocker  entered  into  a  partnership  for  keeping 
house  and  cultivating  a  plantation  in  the  year  1867.  As  the 
firuit  of  their  labors,  they  produced  and  gathered  seven  hun- 
dred bushels  of  com,  and  sixteen  bales  of  cotton,  of  about  460 
pounds  each. 

On  the  24th  of  December,  1867,  the  parties  seemed  to  have 
looked  over  the  partnership  accounts,  and  from  that  examina- 
tion, Crocker  became  satisfied  that  his  interest  in  the  crop 
would  not  pay  his  proportion  of  the  partnership  accounts  then 
due,  and  turned  his  entire  interest  over  to  Mrs.  Christian. 

On  the  13th  of  January,  1868,  the  firm  of  S.  S.  Bell  &  Ca 
attached  the  interest  of  Crocker  in  the  sixteen  bales  of  cotton 
for  the  sum  of  $191.75  that  said  Crocker  was  indebted  to  said 
Bell  &  Co. 

Mrs.  Christian  thereupon  filed  her  bill,  setting  forth  the 
partnerghip  between  herself  and  Crocker,  with  a  fiill  exhibit 
of  all  the  assets  and  liabilities.  In  this  bill,  she  makes 
Crocker  and  Bell  &  Co.  parties  defendant,  and  asks  that  a 
final  settlement  may  be  made  of  their  partnership  transac- 
tions. 

In  stating  the  indebtedness  of  the  partnership,  the  plaintiff 
incidentally  alleges  that  the  laborers  are  to  have  for  their 
labor  one- third  of  the  proceeds  of  the  products  produced. 

It  does  not  appear  that  Crocker  was  served  with  process;  bu^ 
at  the  February  term,  1868,  of  the  Ashley  circuit  court,  Bolfe 
and  Bell,  who  composed  the  firm  of  S.  S.  Bell  &  Co.,  filed 
their  demurrer  to  the  bill  of  Mrs.  Christian,  on  the  following 
grounds: — 

1.  That  it  appears  by  said  bill  that  E.  L.  Crocker,  who  is 
made  a  party  defendant,  has  no  interest  whatever  in  the  sub- 
ject-matter or  object  of  Uiis  suit. 

2.  That  the  laborers  employed  by  said  complainant  and 
said  B.  L.  Crocker,  and  referred  to  in  said  bill  of  complaint^ 
have  an  interest  in  this  suit,  and  are  entitled  to  be  made  par- 
ties. 

8.  Said  bill  is  multifarious. 

At  the  September  term,  1868,  the  court  sustained  the  de- 
murrer, plaintifi*  took  her  exceptions,  declined  to  amend  her 
bill,  and  thereupon  the  court  dismissed  her  bill,  and  she  prtyed 
an  appeal  to  this  court,  which  was  granted. 

We  understand  the  law  to  be,  if  the  misjoinder  is  of  parties 
as  plaintiffs,  that  all  the  defendants  may  demur;  but  if  the 
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misjoinder  is  of  parties  defendant,  those  only  can  demur  who 
are  improperly  joined:  Story's  Eq.  PL,  sec.  544.  Bell  &  Co. 
do  not  complain  that  they  are  improperly  made  defendants, 
but  insist  that  Crocker  is.  The  objection  of  misjoinder  of  par- 
ties as  defendants  in  a  bill  is  a  mere  personal  privilege;  and 
consequently  those  only  can  demur  for  that  cause  who  are 
improperly  joined:  Cfartland  v.  iVunn,  11  Ark.  721. 

The  next  objection  is,  that  the  laborers  have  an  interest, 
and  that  they  have  not  been  made  parties.  The  laborers  were 
not  members  of  the  copartnership.  The  statement  or  fact 
that  they  were  to  have  one  third  of  the  proceeds  of  the  crop 
for  their  labor  was  a  mere  arrangement  between  the  partner- 
ship and  the  laborers,  whereby  a  compensation  might  be  deter- 
mined, —  a  mere  share,  in  the  nature  of  wages,  unliquidated 
at  the  time,  but  capable  of  being  reduced  to  a  certainty  on 
the  sale  of  the  crop.  It  will  hardly  be  contended  that  these 
laborers  had  a  right  to  contract  any  indebtedness  against  the 
firm  of  Christian  and  Crocker.  If  A  lets  B  have  his  planta- 
tion, team,  and  farming  implements,  and  B  agrees  to  cultivate 
the  same  for  one  third  the  products,  this  does  not  constitute 
a  partnership;  it  simply  establishes  a  rule  whereby  the  labor 
of  B  is  to  be  compensated,  —  a  rule  by  which  the  tenant  may 
be  paid. 

It  is  said  the  bill  is  multifarious.  We  are  unable  to  see 
wherein  independent  and  distinct  matters  have  been  joined. 
The  plaintiff  asks  for  a  settlement  of  the  partnership,  and 
an  application  of  the  assets  to  the  extinguishment  of  the  lia- 
bilities, and  that,  if  there  be  a  balance  due  to  Crocker,  it  may 
be  applied  on  the  debt  due  from  Crocker  to  Bell  &  Co. 

The  judgment  is  reversed,  and  this  cause  remanded  to  the 
Ashley  circuit  court. 

Habbison,  J.,  being  disqualified,  did  not  sit  in  this  case. 


0ns  UvmaBBSAaisr  Mads  Pabtt  to  Bn.L  mat  Ddiub:  Bouidm  v.  iSdho^ 
wdl,  23  Am.  Bm.  170;  Fethmm  t.  FeOowt^  15  Id.  412,  and  note  427. 

Agbsdcsiit  bt  Labobkr  to  Bbamm  Half  the  prafiti,  instead  of  wagei^ 
whetber  makes  him  partners  Okamdler  V.  Howkmit  66  Am.  Bee.  487,  and 
note;  Bnmkg  v.  SOkf^  75  Id.  18S;  Mto  19t|  Jfixy  ▼.  Cmi^  77  Id.  108^  and 

107. 

A&IM.yei..ZOa&-]i 


226  Hanauer  and  Coicpany  v.  Quay.     [Arkansaa, 

Hanaueb  and  Company  v.  Gray. 

\7A  AMKAVtUAM,9B0.] 

If  ior  Ck>OD  and  Valid  CSonbidxiiatiov  one  promiaet  to  do  two  thingi, 
one  legal  and  the  other  illegal,  the  former  is  bindingi  unless  the  two  are 
so  mingled  and  bound  together  that  they  cannot  be  separated,  in  which 
case  the  whole  is  void. 

PROMISE  TO  Pat  Notk  in  CSontbdibatb  Bonds  or  in  Tennessee  monej  will 
be  enforced  as  to  the  latter,  it  being  valid. 

The  opinion  states  the  facts. 
Watkins  and  RosBj  for  the  appellants. 
Batdiffe,  for  the  appellee. 

By  Court,  Bowen,  J.  The  appellee  brought  an  action  of 
assumpsit  against  the  appellants,  in  the  circuit  court  of  Ran- 
dolph County,  upon  a  promissory  note,  payable  in  confederate 
bonds  or  Tennessee  money,  dated  January  26,  1862,  due  at 
date. 

Defendants,  L.  Hanauer  &  Co.,  filed  a  demurrer,  which  was 
overruled.  They  then  pleaded  non  assumpsit  and  illegality  of 
consideration.  Plaintiff  replied  in  short,  upon  the  record. 
The  cause  was  submitted  to  the  court  sitting  as  a  jury,  who 
declared  the  law  to  be,  that  'Hhe  note  being  t*he  only  evidence, 
and  promise  to  pay  in  one  of  two  articles,  although  one  be  ille- 
gal, the  court  will  instruct  in  fiELVor  of  the  legal  mode  of  per- 
formance of  the  contract ";  and  found  in  favor  of  the  plaintiff 
in  the  sum  of  $242.67,  and  entered  judgment  accordingly. 

The  defendants  filed  a  motion  for  a  new  trial,  which  was 
overruled;  also  a  motion  to  set  aside  and  arrest  the  judgment, 
which  was  also  overruled.  The  defendants  excepted,  and  the 
cause  comes  to  this  court  on  appeal. 

The  bill  of  exceptions  shows  that  the  note  was  the  only 
evidence  in  the  circuit  court,  and  reads  as  follows: — 

''  Due  Daniel  Gray  $180.56,  payable  in  confederate  bonds  or 
Tennessee  money.  L.  Hanaueb  &  Co. 

"  Pocahontas,  January  26,  1862." 

The  judgment  was  for  $242.67,  being  the  amount  of  the  note 
and  interest,  at  the  rate  per  cent  fixed  by  statute,  after  the  ma- 
turity of  a  note,  and  so  far  as  the  amount  is  concerned,  seems 
to  be  correct. 

The  only  question  left,  therefore,  for  our  consideration,  is  in 
regard  to  the  illegality  of  the  promises.  ''  A  distinction  must 
be  taken  between  the  cases  in  which  the  consideration  is  ille- 
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gal  in  part,  and  those  in  which  the  promise,  founded  on  the 
consideration,  is  illegal  in  part  If  any  part  of  a  consider- 
ation is  illegal,  the  whole  consideration  is  void,  becanse  public 
policy  will  not  permit  a  party  to  enforce  a  promise  which  he 
has  obtained  by  an  illegal  act  or  an  illegal  promise,  although 
he  may  have  connected  with  this  set  or  promise  another  which 
is  legal. 

'^  But  if  one  gives  a  good  and  valid  consideration,  and  there- 
uxx>n  another  promises  to  do  two  things, — one  legal,  and  the 
other  illegal,  —  he  shall  be  held  to  do  that  which  is  legal,  un« 
less  the  two  are  so  mingled  and  bound  together  that  they  can« 
not  be  separated,  in  which  case  the  whole  promise  is  void  ": 
See  Parsons  on  Contracts,  880. 

In  this  case,  the  payment  was  to  be  made  in  confederate 
bonds  or  Tennessee  money,  and  the  promises  are  not  so  min- 
gled and  bound  together  that  they  cannot  be  separated. 

Passing  by  the  promise  to  pay  in  confederate  bonds,  without 
expressing  an  opinion  thereon,  we  will  consider  the  promise  to 
pay  in  Tennessee  money.  In  the  case  of  WiJhwm  v.  OreeTj  6 
Ark.  257,  and  in  the  case  of  Searcy  v.  VaneSj  Mart.  &  Y.  225, 
Arkansas  money  and  Tennessee  money  were  respectively  held 
to  mean  current  coin  of  the  United  States.  According  to 
these  authorities,  no  doubt  can  remain  as  to  the  legality  of  the 
promise  to  pay  in  Tennessee  money. 

The  second  plea  of  defendants  set  up  that  the  note  was 
given  for  supplies  for  the  confederate  army,  to  which  plea 
plaintiff  replied  in  short,  upon  the  record;  but  as  no  evidence 
was  offered  in  support  of  this  plea,  and  no  question  as  to  the 
legal  sufSdency  of  the  £ftcts  stated  therein  raised,  we  see  noth- 
ing demanding  farther  oonsideration. 

Judgment  aflSrmed. 

If  OoHTBAor  OonsiBn  or  Pms  readily  lervmblfl^  and  one  part  la  rdd, 
whUe  the  otber  ia  valid,  the  oontraet  wiU  be  enf oroed  aa  to  the  part  whioh  is 
▼mlid:  TrtadweU  y.  Ikuii^  9^  Am.  J)90.TJ(^  wad  na^TJ^i  (ki^ 
UL  370,  and  note  375.    But  if  the  conaideration  ia  insepaiable  and  illegal,  it 
Titiatea  the  whole  oontraot:  PaUom  t.  OUmer,  94  Id.  SSO^  and  note  e7a 

Nora  n  Wholly  Vodh  sr  Past  of  the  oooaideratifln  la  illegal,  and  that 
part  ia  inaeparable  from  tiia  part  whioh  ia  l^gali  FoU§w,  CTmy;  91  Am.  Daa 
flM^  and  note  299. 
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Simpson  v.  Montqombby. 

rss  AmTAwaiB,  a6S.J 

AsBiORiUDrr  ov  Notb  Given  iob  PuBOHASK-voirsr  far  land  waynjtd  hj 
deed  does  not  trftOBfer  the  vendor's  lien  therefor. 

Died  oah  bb  ADmnsD  to  Bicx>bd  only  npon  oeitificiie  of  proof  or  so- 
knowledgment  of  aa  anthoruad  oonrt  or  oiBoer.  If  not  so  admitted  to 
record,  the  registration  does  not  make  it  notice  to  the  world. 

Bquiit  Beldevxs  aoaikst  Mistaxis  and  Ajoqidxhtb,  not  onl J  as  against 
original  parties^  tmt  also  those  claiming  under  them  with  notioe  of  flit 
facts* 

Equht  will  Rilzbvb  AaAZNsr  MiscAxa  of  oommisBioner  of  deeds,  who^ 
being  a  commissioner  for  two  states,  by  laistake,  desoribeo  himself  in  his 
certificate  of  acknowfedgment  as  commissioner  of  deeds  for  the  wroag 
state. 

Bona  Fidb  PxTBOHAaxB  ov  IiAin>,  without  notioe  of  mistake  in  the  oertifi- 
oate  of  a  deed,  does  not  by  reconveying  to  his  grantor  thereby  transmit 
to  him  the  snperior  equity  he  acquired  as  an  innocent  pnrohaser. 

AOBBBMXNT  18  NOT  Champkrtous  whero  a  trustee  sells  the  land  of  one  to 
another  at  public  auction,  and  the  creditors  of  the  former  agree  to  credit 
the  amount  of  the  bid  on  his  notes  held  by  them,  and  not  to  exact  pay- 
ment of  the  purchaser,  unless  the  title  acquired  at  the  sale  should  prove 
to  be  valid;  for  the  object  of  the  sale  is  as  fully  acoomplished  as  if  the 
money  had  been  paid  to  the  trustee,  and  by  him  paid  to  the  holders  of 
the  notes. 

The  opinion  contains  the  fistots. 

Oarland  and  Nashy  for  the  appellant. 
Wathins  and  Rom^  for  the  appellee. 

By  Court,  Harbison,  J.  The  material  facts  in  this  case  are 
these:  William  Park  and  wife,  Henry  Fitzgerald  and  wife,  and 
James  Simpson,  on  the  twenty-fifth  day  of  October,  1860,  sold 
and  conveyed  to  Andrew  J.  Montgomery,  for  the  price  of  nine 
thousand  three  hundred  dollars,  certain  lands  in  Crittenden 
County,  and  acknowledged  in  their  deed  the  receipt  of  the 
purchase-money.  Seven  thousand  two  hundred  and  one  dol- 
lars and  eighty-four  cents  ($7,201.84)  of  it,  however,  were  not 
in  fact  paid,  and  for  that  amount  Montgomery  gave  his  five 
notes,  as  follows:  To  William  Park,  one  for  $1,590.66,  payable 
in  one  year,  and  one  for  $1,735.26,  payable  in  two  years;  to 
James  Simpson,  one  for  $1,590.66,  in  one  year,  and  one  for 
$1,735.26,  in  two  years,  and  one  for  $550,  payable  to  his  own 
order,  in  one  year,  and  indorsed  in  blank  by  him. 

To  secure  the  payment,  Montgomery  conveyed  by  deed  of 
the  same  date  the  lands  to  James  O.  Barbour,  in  trust,  that 
should  default  be  made  in  the  payment  of  any  of  the  notes  at 
maturity,  to  sell  the  same  at  auotioui  for  cash,  and  to  pay  and 
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Batisfy  the  notes,  not  only  snch  as  should  be  due,  but  those 
not  due,  discounting  the  latter  at  the  rate  of  six  per  cent  per 
annum.  Both  deeds  were  acknowledged  and  recorded,  but 
the  commissioner  of  deeds,  before  whom  the  latter  was  acknowl- 
edged in  the  city  of  Memphis,  being  also  a  commissioner  of 
deeda  for  the  state  of  Mississippi,  through  inadyertence  and 
mistake,  described  himself  in  his  certificate  of  acknowledg- 
ment as  "commissioner  of  deeds  for  the  state  of  Mississippi," 
appointed  as  such  by  the  governor  of  that  state.  On  the  nine- 
teenth day  of  November,  1860,  and  after  the  latter  deed  had 
been  admitted  to  record,  Montgomery  sold  and  conveyed  an 
undivided  third  part  of  the  lands  to  Newton  Ford,  who,  on 
the  tenth  day  of  December  following,  sold  and  conveyed  the 
same  back  to  Montgomery,  and  on  the  same  day  Montgomery 
sold  and  conveyed  the  whole  to  Robert  B.  Alexander.  Mont- 
gomery's deed  to  Alexander  also  acknowledged  the  receipt  of 
the  purchase-money;  and  Alexander,  when  he  purchased,  had 
notice  of  the  mistake  in  the  certificate,  and  all  the  above- 
mentioned  facts. 

All  the  notes  having  matured,  and  being  unpaid,  Barbour, 
at  the  request  of  the  holders,  proceeded  to  execute  the  trust; 
and  after  giving  notice  of  the  sale  as  prescribed  in  the  deed, 
on  the  sixteenth  day  of  January,  1866,  sold  the  lands  at  auc- 
tion, and  James  O.  Simpson,  the  complainant,  became  the 
purchaser  at  the  sum  of  four  thousand  dollars,  and  under 
power  and  authority  given  by  the  deed,  Barbour  executed  a 
deed  of  conveyance  of  them  to  him. 

This  deed,  like  the  other,  recited  the  payment  of  the  money, 
but  none  was  actually  paid  to  the  trustee;  Park  and  Simpson, 
the  holders  of  the  notes,  except  the  one  for  $560,  crediting  the 
amount  of  the  bid  on  the  notes,  and  agreeing  with  the  com- 
plainant, on  account  of  doubt  and  uncertainty  about  the  title, 
not  to  exact  the  money  from  him  unless  it  should  prove  good 
and  indefeasible. 

After  the  sale  by  the  trustee,  and  after  his  deed  to  the  com- 
plainant had  been  duly  recorded,  Joeiah  D,  Williams  filed  a 
bill  in  the  Crittenden  circuit  court  to  subject  the  lands  to  an 
alleged  lien  for  the  payment  of  a  note  for''$l,650  which  Alex- 
ander had  given  Montgomery  for  a  part  of  the  purchase-money 
in  the  sale  to  him,  and  which  he  held  as  assignee.  No  defense 
being  made  to  his  suit,  a  decree  was  rendered  according  to  the 
prayer  of  his  bill,  and  the  lands  were  sold,  and  bought  by  him 
for  the  amount  of  the  decree,  and  a  deed  was  made  him  under 
the  authority  of  the  court. 
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Complainant's  bill  farther  charged  that  the  lands  were  wild 
and  unimproved,  and  not  in  the  actual  occupancy  or  posses- 
sion  of  any  one;  that  Williams  set  up  and  claimed  title  to 
said  lands  under  his  purchase;  that  his  claim,  and  the  cir- 
cumstances before  stated,  had  cast  a  cloud  upon  complain- 
ant's  title;  and  it  prayed  that  his  equities  in  the  lands  might 
be  established,  and  his  title  to  the  same  cleared  from  the 
cloud  and  quieted;  and  that,  if  that  relief  could  not  be 
afforded  him,  he  be  relieved  frt>m  the  payment  of  the  money 
he  owed  William  Park  and  James  Simpson. 

Montgomery  and  his  wife,  Williams  and  wife,  and  Alex- 
ander filed  a  demurrer;  the  other  defendants  made  no  de- 
fense. The  court  sustained  the  demurrer,  and  dismissed  the 
bill,  and  the  complainant  appealed. 

The  mere  assignment  of  a  note  given  for  the  purchase- 
money  of  land,  which  the  vendor  has  conveyed  by  deed  to 
the  vendee,  does  not  transfer  or  carry  with  it  the  lien  of  the 
vendor  for  the  payment  of  the  purchase-money:  Shall  v. 
Biscoe,  18  Ark.  142;  WiUiaws  v.  Christian,  23  Id.  255;  Cravh 
ley  V.  Biggs,  23  Id.  563.  Williams  therefore  acquired  no  lien 
by  the  assignment  of  Alexander's  note  to  him;  and  however 
conclusive  his  decree  may  be  against  Montgomery  and  Alex- 
ander, who  were  parties  to  the  suit,  but  made  no  defense,  the 
rights  of  the  complainant,  who  was  not  a  party,  are  not  in  the 
least  affected  by  it,  or  any  proceeding  under  it:  1  Story's 
Eq.  Jur.,  sec.  407;  Story's  Eq.  PL,  sec.  72;  TrammeU  v.  Thur- 
mond,  17  Ark.  203;  Hannah  v.  CarringUmj  18  Id.  85;  1 
Greenl.  Ev.,  sees.  522,  523. 

The  only  evidence  upon  which  a  deed  can  be  admitted  to 
record  is  the  certificate  of  proof,  or  acknowledgment  of  a  court 
or  officer  authorized  by  the  statute  to  take  such  proof  and 
acknowledgment:  Dig.,  sees.  12-16,  22,  33,  84,  c.  37;  Jacoway 
V.  Gaulty  20  Ark.  190;  Biscoe  v.  Byrd,  15  Id.  655;  Blagg  v. 
Hunter,  15  Id.  246;  TrammeU  v.  Thumumd,  17  Id.  203;  Hester 
V.  Fortner,  2  Binn.  40;  Johnson  v.  Hains,  2  Ohio,  25  [25  Am. 
Dec.  533]. 

As  no  such  certificate  accompanied  the  deed  of  trust,  it  was 
not  properly  admitted  to  record,  and  consequently  did  not  be- 
come constructive  notice  to  the  world.  No  question  could 
possibly  have  arisen  had  it  been  duly  recorded;  and  as  the 
mistake  of  the  commissioner  of  deeds  who  took  the  acknowl« 
edgment  was  the  sole  cause  of  the  omission,  the  whole  contro* 
versy  rests  upon  that  point 
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To  correct  and  relieve  against  mistakes  and  accidents  is  one 
of  the  principal  objects  and  most  ordinary  duties  of  courts  of 
equity.  Judge  Story,  speaking  of  the  jurisdiction  of  courts  of 
equity  arising  from  accidents,  says:  '^By  the  term  'accident' 
is  here  intended  not  merely  inevitable  casualty,  or  the  act  of 
Providence,  or  what  is  technically  called  via  major j  or  irresis* 
tible  force,  but  such  unforeseen  events,  misfortunes,  losseSi 
acts,  or  omissions  as  are  not  the  result  of  any  negligence  or 
misconduct  in  the  party." 

Lord  Cowper,  speaking  on  the  subject  of  accident  as  cogni- 
zable  in  equity,  said:  "  By  accident  is  meant  when  a  case  is 
distinguished  from  others  of  the  like  nature  by  unusual  cir- 
cumstances,"—  a  definition  quite  too  loose  and  inaccurate 
without  some  further  qualifications;  for  it  is  entirely  consistent 
with  the  language  that  the  unusual  circumstances  may  have 
resulted  from  the  party's  own  gross  negligence,  folly,  or  rash- 
ness: 1  Story's  Eq.  Jur.,  sec.  78.  Again,  in  speaking  of  the 
jurisdiction  founded  upon  the  ground  of  mistake,  he  says: 
"  This  is  sometimes  the  result  of  accident,  in  its  large  sense; 
but  as  contradistinguished  from  it  is  some  unintentional  act, 
or  omission,  or  error,  arising  from  ignorance,  surprise,  impos- 
ture, or  misplaced  confidence":  1  Id.,  sec.  110.  In  the  case 
before  the  court,  neither  the  cestui  que  trust  nor  the  trustee  can 
be  charged  with  any  negligence  or  misconduct.  The  mistake 
was  not  theirs,  and  they  had  no  agency  in  producing  it.  It 
was  evidently  a  clerical  error,  and  a  very  unusual  one,  the 
probability  of  which  was  not  hkely  to  occur  to  the  mind  of  any 
one,  of  such  a  character  as  not  readily  to  be  discovered,  and 
was  made  by  an  officer,  in  the  performance  of  his  duty,  in 
whose  skill  and  correctness  they  had  a  right  to  confide. 

That  relief  is  afibrded  in  cases  of  mistake  such  as  this  is 
shown  by  the  following  remarks  of  the  author  just  quoted: 
'*  In  like  manner,  as  equity  will  grant  relief  in  cases  of  mis- 
take in  written  instruments,  to  prevent  manifest  injustice  and 
wrong,  and  to  suppress  fraud,  it  will  also  grant  relief  and  sup- 
ply defects  where,  by  mistake,  the  parties  have  omitted  any 
acts  or  circumstance  necessary  to  give  due  validity  and  e£fect  to 
written  instruments.  Thus  equity  will  supply  any  defect  of 
circumstances  in  conveyances  occasioned  by  mistake;  as  of 
livery  of  seisin  in  the  passing  of  a  freehold,  or  of  a  surrender 
in  case  of  a  copyhold,  or  the  like;  so  also  misprisions  and 
omissions  in  deeds,  awards,  and  other  solemn  instruments, 
whereby  they  are  defective  at  law":  1  Story's  Eq.  Jur.,  sea 
11,  p.  166. 
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And  this  relief  is  not  only  afforded  against  original  parties, 
bnt  also  against  those  claiming  under  them,  as  heirs,  devisees, 
judgment  creditors,  or  purchasers  from  them,  with  notice  of 
the  facts:  1  Story's  Eq.  Jnr.,  sec.  166;  Simrnom  y.  Norih^  3 
Smedes  A  M.  67;  Oovemeur  v.  Iftiw,  6  Paige,  847. 

No  notice,  however,  to  Ford  of  the  mistake  is  charged  in 
the  biU,  and  it  is  to  be  presumed  that  he  was  a  bona  fide  pur* 
chaser  without  notice;  but  the  superior  equity  he  acquired  as 
an  innocent  purchaser  was  not  transmitted  to  Montgomery  by 
the  reconveyance  to  him,  and  firom  him  to  Alexander  and 
Williams  in  succession;  but  the  same  equities  his  vendor  had 
when  he  sold  to  Ford  reattached  upon  the  property  when  con- 
veyed back  to  him:  1  Story's  Eq.  Jur.,  sec.  410;  SchvU  v. 
Largey  6  Barb.  878;  2  Lead.  Cas.  Eq.  184;  Kennedy  v.  Daly^ 
1  Schoalee  &  L.  879. 

Montgomery  being  a  party  to  the  deed  of  trust,  and  Alex- 
ander purchasing  with  notice  of  the  mistake  in  the  commis- 
sioner's certificate,  by  which  the  deed  of  trust  was  prevented 
from  being  duly  recorded,  and  Williams,  with  notice  of  com- 
plainant's title,  it  is  evident  that  complainant's  equity  is  su- 
perior to  that  of  either;  find  the  equitable  being  united  with 
the  legal  title  in  him,  his  title  to  the  lands  in  controversy  is 
absolute  and  indefeasible. 

But  it  is  objected,  because  the  complainant  did  not  pay  the 
money,  and  William  Park  and  James  Simpson  agreed  with 
him  not  to  exact  it  of  him,  unless  his  title  should  prove  to  be 
good  and  indefeasible,  that  his  purchase  of  the  lands  was 
champertous,  and  he  has  no  right  to  maintain  a  suit  respect- 
ing them.  We  are  unable  to  perceive  a  single  feature  of  cham- 
perty or  anything  unlawful,  immoral,  or  against  public  policy 
in  the  transaction.  The  lands  were  not  sold  by  these  parties, 
but  by  Barbour,  the  trustee  appointed  by  Montgomery,  at  auc- 
tion, where  any  person  was  at  liberty  to  bid  and  might  have 
become  the  purchaser,  in  the  execution  of  the  trust,  and  with 
no  view  or  purpose  of  bringing  or  carrying  on  a  suit;  and  the 
sum  at  which  they  were  bid  off  was  placed  as  a  credit  on  the 
notes,  and  the  end  of  the  sale  as  fally  accomplished  as  if  the 
money  had  been  paid  to  the  trustee,  and  then  paid  over  by  him 
to  the  holders:  Ooodwin  v.  Floyd^  10  Yerg.  5^. 

The  court  below  erred  in  sustaining  the  demurrer  to  the  bill, 
and  in  dismissing  the  same.  Its  decree  is  therefore  reversed, 
and  said  demurrer  is  overruled,  and  the  case  remanded  for 
forther  proceedings. 
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ABSSQVwaan  or  Kon  lom  PvxoBAflB-iioirir  for  land,  whether  cazriee  with 
it  Tender's  lien:  Peny  ▼.  Soberit,  96  Am.  Dea  689,  and  note  690 

DiBi>  18  SOT  Ehtitlxd  TO  BB  RsooBDKD,  nnlen  ezecated  and  acknowl- 
edged aooording  to  law;  unleas  thia  ia  done,  it  ii  not  oonstmotive  notioex 
Sfyy.  WUooa^  91  Am.  Deo.  486,  and  note  441. 

OoBsaxmov  or  Motaxb  nr  AoaurowLSiwifSNT  or  Dnow:  Jordtm  ▼.  Cbrvy, 
92  Am.  Deo.  617,  and  extanded  note  619^  citing  tho  prinoipal  eaee. 

OHAimRr,  Law  4m  TkaBkimmr  t.  BrkiehH^,  16  Am.  Dea  a06^  and 


Galbrbath,  Stbwabt,  &  Go.  v.  Davidson. 

(as  ABKuraai,  49QL] 

MaoHAiao's  Lodi  csajoiot  bv  Bntoboid  when  the  oontraot  under  which  H 

arises  is  made  with  another  than  the  ostensible  owner  of  the  pruperty 

at  the  time,  and  withont  his  oonsent  or  anthority. 
It  m  Ebbok  to  iHarBUor  that  Fzndivo  Obb  Isbub  in  favor  of  plaintifl 

will  entitle  him  to  reoover,  when,  in  order  to  gain  the  aoiti  all  of  the 

iasnes  most  be  found  in  his  favor. 
Whabt-boat  IB  LiABLB  lOB  Mbohahxo's  Libn,  bs  it  is  atlBbhed  to  tho  soil, 

and  saTors  of  the  realty. 

Thb  opinion  states  the  facts. 

Watkifu  and  RoWj  for  the  plaintifiB  in  error. 

Pindalh  and  English^  and  Oanti  and  Engliahj  for  the  defend- 
ant in  error. 

By  Court,  Gbboo,  J.  On  the  third  day  of  June,  1868, 
Davidson  filed,  in  the  oflSce  of  the  clerk  of  the  circuit  court  of 
Desha  County,  his  account  for  $1,048.78,  and  claimed  a  me- 
chanic's lien  for  that  sum  for  materials,  work,  and  labor,  in 
repairing  a  wharf-'boat,  under  a  contract  with  Loftin  H.  Nunn. 
On  the  26th  of  September  he  sued  out  a  scire  facias  to  enforce 
such  lien,  which  was  served  on  Nunn,  and  returned  to  the 
October  term,  1868,  of  the  court,  at  which  time  Galbreath, 
Stewart,  &  Co.  appeared,  claimed  the  boat,  were  made  de- 
fendants, and  filed  three  pleas. 

The  pleas  were  in  substance, — 

1.  That  Galbreath,  Stewart,  A  Co.  were  the  owners  of  the 
boat,  but  that  at  the  date  of  the  repairs,  etc.,  A.  S.  Dowd  was 
owner;  that  the  contract  was  made,  repairs  done,  etc.,  without 
any  authority  firom  Dowd. 

2.  That  when  said  work  was  had  and  done,  Galbreath, 
Stewart,  &  Co.  were  the  true  and  ostensible  owners  of  the  boati 
and  that  they  are  still  such  owners,  and  that  such  labor,  etc, 
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was  had  and  done,  and  the  contract  therefor  made,  withoat 
any  authority  from  them. 

3.  That  Nunn  did  not  undertake  and  promise  as  alleged,  etc 

Davidson  took  issue  upon  the  first  and  third  pleas,  and  de- 
murred to  the  second.  The  court  sustained  the  demurrer; 
Oalbreath,  Stewart,  &  Co.  rested;  a  jury  was  called,  and  trial 
had  upon  the  issues  to  the  first  and  third  pleas;  verdict  and 
judgment  had  in  favor  of  Davidson  for  the  amount  of  his 
claim.  Oalbreath,  Stewart,  &  Co.  excepted  to  the  giving  of 
the  first,  second,  and  third  instructions  for  Davidson,  and  the 
refusing  to  give  the  first,  second,  third,  and  sixth  instructions 
asked  by  them.  They  moved  for  a  new  trial;  their  motion 
was  overruled;  they  excepted  thereto,  and  took  their  bill  of 
exceptions,  setting  out  all  the  evidence,  and  brought  error. 

The  first  error  complained  of  was  the  sustaining  the  demur- 
rer to  their  second  plea.  We  see  no  valid  objection  to  that 
plea;  if  Oalbreath,  Stewart,  &  Co.  were  the  owners  of  the  boat^ 
really  and  ostensibly,  as  averred,  thus  openly  exhibiting  their 
title,  and  gave  no  authority  for  such  repairs,  they  are  not  lia- 
ble therefor;  and  one  who  would  attempt  to  make  gain  by 
meddling  with  their  property,  thus  openly  or  "  ostensibly  " 
held,  without  their  direct  or  indirect  consent,  would  of  course 
lose  any  labor  or  material  he  might  so  expend.  But  the  evi- 
dence now  before  the  court  shows  most  clearly  that  such  were 
not  the  facts;  that  if  Oalbreath,  Stewart,  &  Co.  were  the  own- 
ers, they  were  secretly  so.  In  no  sense  were  they  ostensible 
owners.  They  made  no  record  or  other  public  evidence  of 
their  title;  they  exercised  no  control  over  the  boat;  made  no 
claim  to  it,  or  the  rents  and  profits  from  it;  and  Nunn,  who 
had  entire  charge  of  the  boat,  had  no  knowledge  of  any  such 
ownership  or  claim.  Yet  they  had  a  right  to  aver  such  facts, 
and  if  they  can  sufficiently  prove  their  title  and  non-consent^ 
the  defense  will  be  a  good  one. 

In  giving  the  instructions  for  Davidson,  the  court  seemed  to 
misapprehend  the  law  arising  upon  the  issues  to  the  separate 
pleas  of  Oalbreath,  Stewart,  &  Co.,  and  instructed  the  jury  on 
each  issue,  that  if  they  found  that  issue  in  favor  of  Davidson, 
they  must  assess  his  damages,  etc.,  to  the  effect,  that  if  either 
issue  was  found  for  the  plaintiff,  he  must  recover,  when  evi- 
dently the  judgment  would  have  been  for  the  defendants 
therein,  if  any  one  of  the  issues  had  been  found  for  them. 
One  good  plea,  sufficiently  proved,  will  defeat  an  action. 
These  instructions  were  substantially  good,  but  for  this  error. 
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The  third  and  last  ground  assigned  as  error  is  the  refusal 
of  the  court  to  give  the  first,  second,  third,  and  sixth  instruc- 
tions of  Oalbreath,  Stewart,  &  Co.,  which  instructions  in  effect 
required  the  court  to  declare  a  wharf-boat  personal  property, 
and  not  subject  to  a  mechanic's  statutory  lien.  The  statute 
declares  that  all.  artisans,  builders,  and  mechanics  who  shall 
perform  work,  etc.,  on  any  building,  edifice,  or  tenement  for 
the  owner  or  proprietor,  etc.,  shall  have  an  absolute  lien  on 
such  building,  edifice,  or  tenement  for  such  work  and  labor,  as 
well  as  for  all  materials  furnished,  etc.,  and  for  all  sums  of 
money  paid  on  account  of  materials  furnished  and  used  about 
such  work,  etc.:  See  Gould's  Dig.  768. 

While  it  is  true  that  this  is  a  statutory  proceeding,  and  can- 
not be  construed  to  apply  remedies  beyond  the  declared  intent 
and  meaning  of  the  legislature,  a  large  majority  of  the  state 
courts  have  holden  that  such  are  meritorious  remedial  laws, 
and  should  have  a  liberal  interpretation.  They  should  be  so 
construed  as  not  to  defeat  the  spirit,  true  intent^  and  meaning 
of  the  acts,  and  that  such  laws  have  been  wisely  enacted  to 
encourage  valuable  and  permanent  improvements,  and  to 
secure  the  industrious  mechanic  his  reasonable  reward:  See 
Patrick  v.  Valentine,  22  Mo.  148;  Barnes  v.  Thompson,  2  Swan, 
315;  Tuttle  v.  Montford,  7  Cal.  360;  S.  C,  2  Cal.  60;  Buck  v. 
Brian,  2  How.  (Miss.)  88;  Houck  on  Liens,  38,  and  cases  there 
cited. 

Such  laws  were  not  intended  to  create  liens  upon  mere  per- 
sonal chattels,  but  upon  lands  or  things  in  some  manner 
attached  to  the  realty;  not  to  embarrass  commerce,  or  hinder 
the  ready  exchange  of  purely  personal  property,  but  to  secure 
the  erection  of  valuable  structures,  and  protect  the  interests  of 
him  who  may  furnish  materials  and  build  the  same. 

The  application  of  the  law  in  this  case  is  not  entirely  free 
firom  difficulty.  Is  a  wharf-boat  a  mere  personal  chattel,  or 
does  it  savor  of  the  realty?  Is  it  so  attached  to  the  soil  as  to 
support  such  lien?    We  are  of  the  opinion  that  it  is. 

When  the  term  "  boat "  is  used,  we  are  likely  to  catch  the 
idea  of  locomotion,  —  of  passing,  or  transportation  from  one 
point  to  another, — without  hesitating  to  inquire  whether  that 
term  is  ever  applied  to  other  structures,  which  have  no  power 
of  locomotion,  no  propelling  force,  by  which  they  can  move  or 
be  moved  from  point  to  point.  It  may  be  said  the  fastenings 
are  easily  cut,  and  a  wharf-boat  can  be  readily  towed  or  floated 
away.    So  may  a  house  be  placed  on  rollers,  and  speedily 
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hauled  upon  other  lands,  but  no  one  doubts  a  house  being  a 
fixture,  simply  because  it  is  capable  of  being  removed. 

The  riparian  owner  has  a  just  claim  to  all  the  soil  compos- 
ing the  bank  of  a  stream,  and  no  one  can  hold  or  use  such  soil 
upon  the  margin  of  a  river,  whether  navigable  or  not,  for  the 
purpose  of  &stening  or  making  safe  any  structure  or  building 
against  the  will  of  such  owner;  and  should  any  one  attempt 
to  so  lodge  such  building  upon  the  private  soil  of  another, 
forcibly  and  against  his  consent,  we  suppose  no  attorney 
would  deny  but  such  a  one  might  be  ejected  therefi^m. 

The  location  and  maintaining  of  a  wharf-boat  must  depend 
upon  its  attachments  to  the  soil.  Such  boat  or  building  has 
no  power  to  retain  its  position,  except  its  bank  fastenii^^.  It 
cannot  be  severed  from  the  sdl  without  destroying  the  struc- 
ture, at  least  its  present  local  utility.  Cut  such  structure 
loose  from  its  moorings,  —  from  its  connections,  —  and  it  is  as 
e£fectually  ruined  for  all  practical  purposes  as  is  a  house 
rolled  away  from  its  business  location.  To  this  extent  it 
appertains  to  the  realty.  It  rests  against  the  bank.  It  sup- 
ports upon  the  realty,  and,  unlike  vessels  that  "plow  the 
waters,"  it  has  no  mobility — no  apparatus  to  change  place, 
or  power  to  retain  position  —  other  than  land  fastenings.  It 
is  in  fact  but  a  floating  business  house,  or  rather  a  business 
house  upon  the  surfeu^e  of  the  water,  and  stationed  by  its 
cables.  It  is  a  building,  —  a  structure  commonly  used  to 
facilitate  the  landing  of  boats,  and  the  storing  of  freight,  and 
it  may  have  sleeping-apartments,  may  be  dwelt  in,  and  it  is 
embraced  within  the  spirit  and  meaning  of  our  statute  de- 
claring that  such  liens  may  be  held  on  "  any  building,  edifice, 
or  tenement '\'  Gould's  Dig.,  sec.  1,  p.  768.  Hence,  we  are  of 
opinion  that  the  court  below  did  not  err  in  refrising  to  give  the 
first,  second,  third,  and  sixth  instructions  asked  by  Galbreath, 
Stewart,  &  Co. 

But,  for  the  errors  aforesaid,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  ftirther  proceedings,  not  incon- 
sistent with  this  opinion. 

Boats,  Dooks»  akd  Whabyis,  Mighavtc's  Lmr  may  eziit  againiti  if 
they  are  attached  to  the  soil,  and  aavor  of  the  realty:  Note  to  La  CfroBie  tic 
R,  B.  Ch,  y.  Vanderpool,  78  Am.  Dec  695. 

Thb  principal  oabb  is  ottbd  in  Cotton  ▼.  Pentel,  44  Ark.  4S5,  to  the  point 
that  the  materiale  {umished  must  beoome  in  some  way  a  part  of  the  land  in 
the  form  of  a  building,  or  other  erection,  before  a  mechaaio'a  lien  can  ba 
aaeerted,  and  it  is  also  necessary  that  the  j^eraon  for  whom  the  erection  ia 
made  should  have  some  estate  in  the  land. 
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Bbbwstbb  V.  Habtlbt. 

[87  OAXXFOUIXA,  lA.]  , 

Ckaftib  1  OF  Act  ov  1860,  ooNOEBHiiro  Covpomauam,  wif  aor  BsraiioB 

by  the  a4st  of  1851,  althongh  by  a  typograpbical  error  in  the  itetates  of 
1851,  page  443,  section  31,  as  printed,  the  whole  of  that  act  appears  to 
hare  been  repealed.  The  aot,  as  enrolled,  shows  that  only  chapter  3  of 
the  act  of  1850  was  repealed. 

AuTHOBirr  to  Heab  and  DxTSBioifs  AonoNs  and  F&ocEKDiNas  at  Cham- 
B1B8  may  be  conferred  upon  judges  by  the  legislatare. 

Afpeal  mat  ve  Taxxn  from  Jttdgmbnt  Bkndebsd  bt  Judgb  at  Cham- 
BBBS  in  a  special  proceeding  to  try  the  validity  of  a  corporate  election. 

Whsbb  Attobnxtb  Stifulatb  What  abb  Facts  in  Casb,  agreeing  that 
the  stipulation  shall  form  part  of  the  judgment  roll,  and  that  no  other 
statement  on  appeal  shall  be  necessary,  the  facts  therein  recited  stand  in 
the  place  of  a  finding  of  the  facts  by  the  court,  no  statement  on  appeal 
is  necessary,  and  no  specification  of  the  errors  relied  upon  need  be  made 
in  the  record. 

Whbbb  KTBRnrgB  of  Cobpqbatb  Powbb  has  bbbn  Rboulatxd  bt  Scatutb, 
the  corporation  cannot^  by  its  by-laws,  resolutions,  or  contracts,  change 
the  mode  of  the  exercise  of  that  power. 

Whbbb  Statutb  Ezfbbsslt  Dzolabbs  Who  shall  bb  Entitled  to  Votb 
fob  BntxOTOBS  of  a  corporation,  the  corporation  has  no  authority  to  ex- 
tend or  limit  the  right  as  regulated  by  the  statute. 

Wbbrb  Statutb  Givbs  Stookholdbbs  of  Bailboad  Cobfobation  F6wbb 
TO  Elbctt  m  DiRBOiOBs,  the  corporation  cannot  deprlye  the  stookhold- 
ers  of  this  power. 

Whbbb  Cobfobation  Indbbtbd  to  Onb  Pbbson  Issoes  to  Anothib  as 
TBumm,  as  security  for  the  debt,  shares  of  its  capital  stook  to  be  re* 
transferred  to  the  corporation  upon  payment  of  the  indebtedness,  the 
tfansaction  constitutes  a  pledge  of  the  stock.  The  general  proper^  in 
the  stock  in  such  a  case  is  in  the  pledgor,  the  corporation. 

Wnia  Ckbtxfioatb  Book  of  CoBFOBATioir  Shows  that  Stock  n  Hbld 
BT  PiuovABTBinrm;  theoOioereof  the  oocporation  ave  ohaissd  with 
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notice  that  he  does  not  hold  th*  stock  in  his  own  right.  Sach  officers 
are  charged  with  notice  of  a  oontiact  to  which  the  coiporation  is  a 
party. 

Stook  Owned  bt  CoBroBAnOH  oanvot  bb  Votbd^  although  held  by  a 
trostee. 

Iv  Casb  bb  Subkittbd  upon  Stipulated  Faoib  without  Rbsebyino  Ques- 
tion OF  CoMPETBNCT,  lelcTancy,  or  admissibility  of  any  fact  in  the  state- 
ment, the  qnestion  cannot  be  raised  in  the  appellate  ooart  that  sach  facts 
are  not  properly  before  the  court. 

Kazlboad  Cobforation  CANNOT  IsBUB  Cbbtoioateb  OP  Stock  Until  they 
are  fally  paid  for. 

Gbbtiiioatbs  op  Stook  op  Oobfoeation  L»ued  to  Cbbditob  thibbop,  an 
a  pledge  to  seonre  his  debt^  are  illegally  issned,  and  cannot  be  Toted  bj 
any  person. 

Appeal  from  an  order  or  judgment  in  a  summary  proceed 
ing,  to  set  aside  an  election  of  directors  of  a  railway  corpora 
tion,  brought  under  section  15  of  chapter  1  of  the  act  of  185C 
concerning  corporations.  In  1862,  a  corporation  called  th« 
Placeryille  and  Sacramento  Valley  Railroad  Company  wa» 
formed.  On  August  21,  1865,  the  corporation  was  indebted? 
to  Wells,  Fargo,  &  Co.  in  the  sum  of  two  hundred  and  sixty- 
eight  thousand  dollars,  for  money  advanced.  On  that  day 
the  corporation  passed  a  resolution  that  ten  thousand  shares 
of  its  capital  stock  be  issued  to  Louis  McLane,  as  trustee 
for  Wells,  Fargo,  &  Co.,  as  security  for  moneys  advanced  to 
said  company  by  Wells,  Fargo,  &  Co.,  with  authority  to  vote 
the  same  at  all  meetings  of  the  stockholders,  provided  that 
McLane  should  enter  into  a  written  agreement  to  retransfer 
the  said  stock  to  said  company  on  payment  of  said  indebted- 
ness to  Wells,  Fargo,  &  Co.,  and  in  proportional  amount  as 
said  payments  should  be  made.  On  the  same  day  the  ten 
thousand  shares  of  stock  were  issued  to  McLane,  and  a  cer- 
tificate of  stock  delivered  to  him,  and  receipted  for  on  the 
books  of  the  company,  in  these  words:  '^  Received  the  above 
certificate,  subject  to  the  articles  of  incorporation  and  by-laws 
of  the  company.  Louis  McLane,  trustee.  Per  Theo.  F.  Tracy." 
On  the  3d  of  October,  1865,  McLane  entered  into  a  written 
agreement,  which  was  filed  in  the  office  of  the  corporation,  in 
which  he  accepted  the  trust,  and  agreed  to  retransfer  the  stock 
upon  payment  of  the  indebtedness  to  Wells,  Fargo,  &  Co. 
The  certificate  book  of  the  corporation  contained  this  entry: 
'^  Louis  McLane,  trustee,  ten  thousand  shares."  At  an  election 
for  directors,  held  on  February  4,  1868,  of  the  whole  number 
of  votes  cast,  each  of  the  defendants,  namely,  H.  H.  Hartley, 
George  W.  Swan,  John  Blair,  James  Blair,  Tnunaii  Wilcox, 
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F.  A.  Bishop,  O.  G.  Clark,  William  C.  WilkiDSon,  and  8.  D. 
Brewster,  received  10,512;  10,000  of  which  were  cast  by  Louis 
McLane,  by  his  proxy,  Charles  E.  McLane;  and  8,098  votes 
were  cast  for  each  of  the  plainti£fs,  namely,  C.  W.  Brewster, 
W.  8.  Bums,  F.  A.  Bee,  A.  T.  Melvin,  L.  Landecker,  B.  B.  Mc- 
Bride,  J.  G.  McCallum,  W.  H.  Cooper,  and  O.  H.  Bumham. 
All  the  votes  cast  were  admitted  to  be  legal,  except  those  cast 
by  Louis  McLane.  At  the  time  these  votes  were  cast  they  were 
objected  to,  and  a  protest  against  their  being  cast  was  made 
by  all  the  stockholders  who  voted  for  the  plainti£fs.  The  de- 
fendants were  declared  to  be  elected,  and  the  plaintiffs  then 
and  there  protested.  The  plaintiffs,  before  commencing  this 
proceeding,  demanded  the  possession  of  the  offices,  books,  and 
other  property  of  the  said  offices,  which  the  defendants  refused 
to  deliver.  The  whole  number  of  shares  of  the  capital  stock 
of  the  corporation  was  15,000,  of  which  14,674  shares  had  been 
issued,  if  said  10,000  were  counted,  or  4,674,  if  the  disputed 
shares  were  not  counted.  The  case  was  submitted  in  the 
supreme  court  upon  the  follovnng  stipulation:  '^It  is  hereby 
stipulated  that  the  foregoing  complaint,  stipulations,  and  judg- 
ment contain  a  correct  statement  on  appeal,  and  that  this  is  a 
true  transcript  of  the  same,  being  the  judgment  roll  in  said 
cause."  The  transcript  on  appeal  contained  the  complaint,  a 
stipulation  that  the  allegations  of  the  complaint  should  be 
deemed  denied  without  an  answer,  the  agreed  facts,  and  the 
above  stipulation  as  to  the  transcript.  There  was  no  assign- 
ment of  errors  or  statement  of  the  grounds  upon  which  a  re- 
versal of  the  judgment  was  sought,  in  the  transcript.  The 
ease  was  submitted  to  the  judge  below,  and  by  him  decided 
at  chambers.  He  adjudged  the  defendants  properly  elected 
directors,  and  the  plaintiffs  appealed. 

/.  6.  MeCdUum^  for  the  appellants. 

JET.  and  C.  MeAUisUr^  for  the  respondents. 

By  Court,  Rhodes,  J.  1.  The  point  that  the  proceeding  is 
without  authority  of  law  is  based  upon  a  typographical  error 
in  the  statutes  of  1851,  page  443,  section  81.  It  appears  from 
that  section,  as  printed,  that  the  whole  act  of  1860,  concerning 
corporations,  was  repealed;  but  the  act,  as  enrolled,  shows  that 
(mly  chapter  8  of  the  act  of  1860  was  repealed.  Chapter  1  of 
that  act,  which  includes  the  section  under  whioh  tha  proceed- 
ing was  institutedi  was  left  in  full  foroe. 
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2.  The  piooeeding  is  clearly  of  a  jadicial  character.  The 
controversy  was  heard  and  determined  by  the  jndge  in  his 
official  capacity,  and  his  decision  was  a  final  determination 
of  the  rights  of  the  parties  to  the  proceeding.  The  fact  that 
the  proceeding  was  instituted  before  the  judge,  and  not  the 
district  court,  does  not  prove  that  the  proceeding  was  not  a 
judicial  proceeding,  nor  that  the  decision  does  not  amount  to 
a  judgment,  for  the  legislature  is  not  prohibited  by  the  con- 
stitution from  conferring  upon  the  judges  authority  to  hear 
and  determine  actions  and  proceedings  at  chambers.  Such 
authority  is  granted  in  respect  to  writs  of  mandamu9j  eet* 
iiorari^  and  quo  iBaTranJto.  We  are  of  the  opinion  that  this 
is  a  special  proceeding;  that  the  decision  is  a  judgment,  and 
that  an  appeal  therefrom  is  given  by  section  847  of  the  Prac- 
tice Act;  and  such,  we  judge  from  the  stipulation,  was  the 
view  of  the  counsel  who  appeared  before  the  district  judge. 

8.  The  parties  recited  in  their  stipulation  all  the  facts  in 
the  case,  and  agreed  that  the  stipulation  should  be  a  part  of 
the  judgment  roll,  and  that  no  other  statement  on  appeal 
should  be  required.  The  facts  therein  recited  took  the  place 
and  served  all  the  purposes  of  a  finding  of  facts  by  the  court. 
No  statement  on  appeal  was  necessary.  All  the  questions  pre- 
sented arise  upon  what  the  parties  have  agreed  shall  constitute 
the  judgment  roll,  and  no  specification  of  the  errors  or  ground 
relied  upon  is  required  to  be  made  in  the  record. 

4.  The  power  of  electing  the  directors  of  a  railroad  corpora- 
tion is  lodged  by  the  statute  in  the  hands  of  the  stockholders. 
The  exercise  of  this  power  having  been  regulated  by  the  stat- 
ute, the  corporation  cannot,  by  its  by-laws,  resolutions,  or  con- 
tracts, either  give  or  take  it  away.  Were  the  statute  silent  in 
this  respect,  the  election  of  the  directors,  like  the  election  or 
appointment  of  subordinate  officers,  would  be  subject  to  the 
regulation  and  control  of  the  corporation;  but  the  statute 
having  expressly  declared  who  shall  be  entitled  to  vote  for 
directors,  its  provisions  are  imperative  upon  the  corporation, 
constituting  a  part  of  the  law  of  its  being;  and  the  corpora- 
tion has  no  authority  to  extend  or  limit  the  right  as  regulated 
by  the  statute.  The  first  section  of  the  act  of  1861  (Stats. 
1861,  p.  607)  provides  that  the  first  board  of  directors  shall 
be  elected  by  the  subscribers  to  the  stock,  and  subsequent 
sections  provide  that  after  the  first  election  the  directors  shall 
be  elected  by  the  stockholders, — each  stockholder  being  en- 
titled to  one  vote  for  each  share  of  stock  which  he  owned  for 
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ten  days  ne&t  preceding  such  eleetkm.  The  olanee,  thetefore, 
of  the  leeolation  of  the  board  of  directors  giving  Loais  Mc- 
Lane  authority  to  vote  the  stock  transferred  to  him  by  the 
dsrporation,  as  well  as  the  clause  to  the  same  eflfect  in  the 
agreement  entered  into  by  him  with  the  corporation,  was  void. 

It  becomes  necessary  to  ascertain  the  ownership  of  the  stock 
voted  upon  by  McLane.  For  this  purpose  the  resolution  of  the 
fioard  of  directors,  the  receipt  given  for  the  stock,  and  the 
agreement  executed  by  McLane,  are  to  be  construed  together 
as  constituting  one  transaction.  The  substance  of  the  trans- 
action is,  that  Wells,  Fargo,  &  Co.  advanced  to  the  Placerville 
«nd  Sacramento  Valley  Railroad  Company  the  sum  of  two 
hundred  and  sixty-eight  thousand  dollars,  and  the  railroad 
eorapany,  as  security  for  the  money  so  advanced,  issued  to 
Louis  McLane,  as  the  trustee  for  Wells,  Fargo,  &  Co.,  ten 
thousand  shares  of  the  capital  stock  of  the  railroad  com- 
pany, to  be  retransferred  to  the  company  upon  payment  of 
the  indebtedness  for  the  money  so  advanced,  and  in  propor- 
tional amounts  as  said  payments  should  be  made.  The  time 
of  payment  is  not  specified.  The  respondents  contend  that 
the  transaction  is  neither  a  mortgage  nor  a  pledge  of  the  stock, 
but^nly  amounts  to  a  trust;  and  the  appellants  claim  that  the 
transaction  constitutes  a  pledge.  We  are  of  the  (pinion  that 
it  is  a  pledge. 

A  pledge  is  a  bailment  of  personal  property  as  a  security  for 
some  debt  or  engagement:  Story  on  Bailments,  sec.  268.  The 
general  property  in  the  thing  pledged  remains  in  the  pledgor, 
and  only  a  special  property  vests  in  the  pledgee.  A  delivery 
to  the  pledgee  of  the  thing  pledged  is  essential  to  the  contract; 
and  until  that  act  is  performed,  the  special  property  that  the 
bailee  is  entitled  to  hold  does  not  Test  in  him.  In  respect 
to  most  kinds  of  property,  a  delivery  of  the  property  to  the 
pledgee,  without  any  written  transfer  of  the  title,  is  sufficient 
to  pass  the  requisite  special  property.  Incorporeal  property, 
being  incapable  of  manual  delivery,  cannot  be  pledged  with- 
out a  written  transfer  of  the  title.  Debts,  negotiable  instru- ' 
ments,  stocks  in  incorporated  complinies,  and  choses  in  action 
generally,  are  pledged  in  that  mode.  Such  transfer  of  the  title 
performs  the  same  office  that  the  delivery  of  possession  does 
in  case  of  a  pledge  of  corporeal  property.  The  transfer  of  the 
title,  like  the  delivery  of  possession,  constitutes  the  evidence 
of  the  pledgee's  right  of  property  in  the  thing  pledged.  The 
ttan^fer  in  writing  of  shares  of  litock  not  only  does  not  prove 
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that  the  transaction  ie  not  a  pledge,  but  the  stock,  nnless  it  is 
expressly  made  assignable  by  the  delivery  of  the  certificates, 
cannot  be  pledged  in  any  other  manner.  In  WiUon  y.  LUtk^ 
2  N.  Y.  448  [61  Am.  Dec.  807],  the  stock  was  transferred  to  the 
defendants,  but  the  court  held  that  the  contract  amounted  to  a 
pledge  of  the  stock.  See  also  Jeufitt  v.  Warren^  12  Mass.  300  [7 
Am.  Dec.  74];  Bowman  y.  Woodj  16  Id.  634;  Dewey  y.  Bowman^ 
8  Cal.  146;  Story  on  Bailments,  sees.  290  et  seq.;  Parsons  on 
Contracts,  696.  In  Dewey  y.  Bowman^  irupm,  it  is  said  that  the 
pledgee  has  not  the  legal  title  to  the  property,  and  language  of 
the  same  import  is  found  in  many  cases.  It  was  not  intended 
to  say  in  that  case  that  the  pledgee  neyer  receiyes  the  apparent 
legal  title,  but  only  that,  as  between  him  and  the  pledgor,  the 
title,  or  more  accurately  the  general  property,  remained  in  the 
pledgor,  for  the  subject-matter  of  the  contract  was  a  lease  which 
was  assigned  to  secure  the  payment-  of  a  certain  promissory 
note,  and  it  was  held  that  the  contract  was  a  pledge,  and  not 
a  mortgage.  In  Wilson  y .  Little j  supra,  in  speaking  of  the  pledge 
of  certain  shares  of  stock,  the  court  say:  "The  general  prop- 
erty which  the  pledgor  is  said  to  retain  is  nothing  more  than 
a  legal  right  to  the  restoration  of  the  thing  pledged,  on  pay- 
ment of  the  debt."  A  corporation,  in  pledging  shares  of  its 
stock,  which  had  not'  been  issued  at  the  time  of  making  the 
contract,  must,  of  necessity,  issue  them  to  the  pledgee,  or  to 
some  one  for  him. 

The  circumstance  that  the  stock  was  issued  to  Louis  McLane, 
as  trustee  for  Wells,  Fargo,  &  Co.,  instead  of  being  issued  in 
the  name  of  the  latter,  does  not  alter  the  real  nature  of  the 
transaction.  McLane  Js  described  as  the  trustee  of  Wells, 
Fargo,  &  Co.,  but  his  position  and  duties  in  respect  to  the  stock, 
so  far  as  either  of  the  parties  to  the  contract  are  concerned,  is 
that  of  agent  of  the  creditors.  He  is  none  the  less  a  mere  agent 
in  the  transaction  because  he  is  described  as  trustee.  The 
transfer  of  the  stock  to  him  was  in  law  a  transfer  to  his  prin- 
cipal, Wells,  Fargo,  &  Co.  Had  he  been  named  as  the  agent 
'  of  the  creditors,  there  would  be  no  room  for  doubt  on  this  point 
His  true  position  in  the  transaction  is  to  be  determined,  not 
by  the  title  giyen  to  him,  but  by  the  acts  and  duties  he  is  to 
perform;  and  these  show  that  he  bears  the  relation  of  agent  to 
the  creditors  of  the  corporation. 

The  transaction  lacks  one  essential  element  of  a  mortgage. 
A  mortgage  passes  the  title  to  the  mortgagee,  the  mortgagor 
reserying  the  right  to  defeat  the  transfer  and  reyest  the  title  in 
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himself  by  the  performance  of  an  express  condition  subsequent 
Here  no  time  was  mentioned  for  the  repayment  of  the  money 
advanced,  and  the  contract  looked  to  the  retransfer  of  the  stock 
to  the  corporation.  It  is  not  claimed  on  the  part  of  respond- 
ents that  McLane  had  any  right  to  sell  the  stock,  but  it  is  ad- 
mitted that  he  is  to  hold  it  until  the  money,  or  some  part  of  it| 
is  paid,  and  thereupon  to  retransfer  the  stock,  or  a  proportional 
part  of  it,  to  the  company.  No  other  right  in  the  stock  is  as- 
serted for  Wells,  Fargo,  &  Co.  than  that  claimed  for  McLane. 
This  evidently  is  not  such  a  title  as  is  held  by  a  mortgagee  of 
personal  property.  We  are  satisfied  that  the  contract  is  a  bail- 
ment of  the  stock,  and  we  are  unable  to  give  it  any  place 
among  the  di£ferent  kinds  of  bailment  except  that  of  a  pledge. 

It  results  from  this  view  of  the  contract  that,  as  between 
the  parties,  the  general  property  in  the  stock  is  in  the  pledgor, 
—  that  the  railroad  company  is  its  owner. 

6.  The  question  here  is  not  whether  the  pledgee  or  a  trustee 
to  whom  stock  has  been  pledged  or  transferred  by  a  stock- 
holder, and  who  appears  upon  the  books  of  the  coqx)ration  to 
bo  the  owner,  is  entitled  to  vote,  but  it  is  wlietber  the  agent 
or  trustee  of  the  pledgee,  who  is  described  in  the  certificate 
book  of  the  corporation  as  a  trustee,  and  who  holds,  as  such 
trustee  or  agent,  certain  shares  of  stock  which  were  pledged  by 
tbe  corporation  to  its  creditor,  is  entitled  to  vote  such  stock. 
The  designation  of  McLane  as  trustee  was  sufficient  to  show 
that  he  did  not  hold  the  stock  in  his  own  right,  and  as  the 
corporation  was  one  of  the  parties  to  the  contract,  its  officers 
are  chargeable  with  notice  of  the  manner  in  which  he  held 
the  stock.  The  case  falls  within  the  principle  of  Ez  parte 
HolmeSj  5  Cow.  426,  in  which  it  was  held  that  there  could  be 
no  vote  upon  stock  owned  by  the  company,  though  held  by 
trustees;  that  it  was  not  stock  to  be  voted  upon  by  any  one 
within  the  meaning  of  the  charter  or  the  general  act  relating 
to  that  subject.  Subsequent  cases,  like  Ex  parte  BnrJcerj  6 
Wend.  510,  though  qualifying  and  restricting  the  broad  lan- 
guage of  Ex  parte  Holmes,  supra,  so  as  not  to  exclude  the  vote 
of  a  trustee  upon  the  stock  held  in  trust  for  a  stockholder, 
have  not  questioned  the  doctrine  that  the  stock  belonging  to 
the  corporation,  though  held  in  the  name  of  trustees,  was  not 
entitled  to  be  voted  upon.  This  doctrine  must  command  the 
assent  of  every  one,  unless  it  can  be  shown  that  a  corporation 
can  become  a  stockholder  in  the  sense  of  the  statute  of  its 
own  stock,  receiving  from  itself  dividends,  and  responding  to 
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iteelf  Sot  oallfl  fi>r  aBfleMments,  and  being  ra^pooBiUe  lor  the 
.debto  of  the  oorpoorationy  first  as  a  oorpoiation,  and  second,  as 
a  stockholder. 

-6.  It  is  objected  that  an  investigation  cannot  be  hete  col- 
kterally  made  of  the  terms  and  eonditions  upon  which  the 
trostee  holds  the  stock.  To  what  extent  evidence,  if  objected 
to,  weald  be  admissible  to  prove  such  terms  and  eonditions, 
it  18  nnneeessary  to  inquire,  for  the  case  was  presented  to  the 
•ourt  below  upon  an  agreed  statement  of  facts,  without  re- 
eerving  the  question  of  the  competency,  relevancy,  or  admis- 
sibility of  any  fetct  in  the  statement,  and  it  is  now  too  late  to 
DBise  tlra  question.  The  judgment  of  the  court  was  invoked 
upon  the  £eicts  recited  in  the  statement. 

7.  There  is  another  view  of  the  matter  which  appears  to  us 
to  be  equally  decisive  of  the  case.  The  whcde  act  proceeds 
on  the  theory  that  the  certificates  of  stock  are  to  be  issued 
only  upon  the  payment  in  full  for  the  stock.  Section  14  is  as 
follows:  '^  Certificates  of  stock  shall  be  issued,  signed  by  the 
president  and  secretary,  in  such  manner  as  may  be  prescribed 
by  the  by-laws  of  the  company,  for  all  stock  paid  up,  from 
time  to  time,  in  compliance  with  the  requirements  of  such 
directors,  or  that  may  be  fully  paid  in  advance  of  such  re- 
quirements by  the  voluntary  act  of  any  stockholder  of  such 
company."  This  provision  clearly  negatives  by  implication 
the  right  to  issue  the  certificates  of  stock  in  advance  of  pay- 
ment. There  are  many  provisions  of  the  act  that  lend  sup- 
port to  this  construction.  The  book  of  stockholders  is 
required  to  contain  the  amount  of  cash  actually  paid  to  the 
company  by  the  stockholders  respectively  for  their  stock.  In 
the  next  section  (12)  it  is  provided  that  the  stock  shall  be 
transferable  in  the  manner  provided  by  the  preceding  sec- 
tion, and  upon  the  books  of  the  company,  upon  proper  assign- 
ment and  delivery  to  the  assignee  of  the  receipts  for  the 
installments  paid  on  such  stock,  or  the  certificates  of  stock, 
when  fully  paid.  The  provision  of  the  act  is  generally  that  all 
stockholders  shall  be  liable  to  calls  for  assessments  until  the 
stock  is  paid  up,  and  that  payment  may  be  enforced  by  suit 
and  sale  of  the  stock.  The  act  also  authorizes  the  holders  of 
the  railroad  bonds,  with  the  consent  of  the  corporation,  to 
convert  the  principal  into  stock, —  that  is,  dollar  for  dollar. 
The  manifest  purpose  was  to  place  all  stockholders  upcm  an 
equal  footing.  The  act  is  not  liable  to  the  charge  of  inequal- 
ity, if  not  absurdity,  of  restricting  the  corporation  so  that  it 
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ccmld'  not  issue  the  oM'tifioates  of  stoek  to  the  orighial  anb* 
Bcribers  to  the  stodc,  without  payment  in  full)  and  p»mit^ 
ting  it  to  issue  the  FMnainder  of  the  capital  stook  withoni 
payment. 

Counsel  have  discussed  the  question  whether  the  cocporar 
tion  can  issue  stock  except  in  pursuance  of  a  subsoriptian; 
but  that  is  not  the  question  now  before  us,  nor  does  it  aflford  a 
test  for  its  solution.  It  may  be  conceded  that  the  corporatiaiK 
may  issue  its  stock  to  its  creditor  in  satisfaction  of  its  debt, 
and  the  creditor  may  not  be  technically  a  subscriber  to  the 
stock,  though  he  is  substantiaUy.  In  such  case  the  creditor 
does  that  which  is  a  prerequisite  in  every  issue  of  stock, — he 
purchases  and  pays  for  the  stock.  His  demand  stands  in  the 
place  of  so  much  money. 

The  provision  of  section  18,  that  the  directors  may  '^  call 
in  and  demand  from  the  stockholders  the  sums  by  them  sub- 
scribed, in  equal  installments  of  not  more  than  ten  per  cent 
per  month,  unless  otherwise  stipulated  in  the  articles  of  sub- 
scription, at  such  time  as  they  may  deem  proper,"  instead  of 
lending  support  to  the  respondents'  position,  that  the  stock 
may  be  issued  without  payment  therefor,  implies  that  pay- 
ment must  be  made,  and  that  the  calls  may  be  greater  than 
ten  per  cent  per  month  when  the  subscribers  have  so  stipu- 
lated. The  authority  given  in  section  4  to  the  directors,  to 
open  books  of  subscription  upon  such  terms  as  they  may 
direct,  does  not  permit  them  to  receive  subscriptions  without. 
any  terms, —  that  is,  without  payment  or  promise  of  payment 
for  the  stock.  And  neither  this  provision,  nor  that  oif  section 
9,  which  is  also  relied  on  by  the  respondents,  and  which 
gives  the  directors  power  ''  to  make  and  execute  contracts  of 
whatsoever  nature  or  kind,  fully  and  completely  to  carry  out 
the  objecte  and  purposes  of  such  corporation,"  abrogates  the 
special  provisions  relative  to  the  issuing  of  the  stock.  In 
Clark  V.  Farringtoriy  11  Wis.  825,  CtTicinnati  etc.  R.  R.  v.  Clark" 
B(m^  7  Ind.  595,  Carr  v.  Le  FevrCj  27  Pa.  St,  413,  and  other 
cases  cited  by  the  respondente,  the  question  was  considered 
whether  the  company  could  receive  anything  but  money  on 
the  subscription  for  stock;  but  if  the  position  is  tenable  that 
the  stock  might  have  been  issued  without  payment  in  any- 
thing, we  are  confident  that  it  would  have  been  taken  in  some 
of  those  cases,  and  the  discussion  of  that  question  would  have 
been  useless. 

While  the  portion  that  the  corporation  may  issue  its  stods 
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in  payment  of  its  indebtedness  is  not  questioned,  it  does  not 
follow  that  the  stock  may  be  issued  to  secure  such  indebted* 
nesB.  Had  the  stock  b^n  issued  in  the  usual  manner,  and 
afterwards  become  the  property  of  the  corporation,  and  been 
held  in  such  a  manner  that  it  did  not  merge,  the  corporation 
might  deal  with  it  the  same  as  any  stockholder,  unless  pro- 
hibited by  the  statute;  but  the  claim  of  authority  to  pledge 
the  unissued  stock  necessarily  assumes  the  very  point  in  con- 
troversy,— the  authority  to  issue  the  stock  without  puichase 
or  payment. 

The  capital  stock  of  a  corporation,  previous  to  its  being 
issued,  cannot,  in  any  proper  sense,  be  called  the  property  of 
the  corporation.  When  the  certificates  of  stock  are  issued  to 
a  stockholder,  they  are,  in  his  hands,  the  muniments  and  evi- 
dence of  his  title  to  a  given  share  in  the  property,  income, 
and  franchises  of  the  corporation :  Mechanics^  Bank  v.  New  York 
etc,  R.  R.  Co.j  13  N.  Y.  627.  The  corporation  possesses  only 
the  right,  the  power  to  issue  the  stock,  and  a  condition  prece- 
dent to  the  exercise  of  the  power  is  the  purchase  and  payment 
for  the  stock.  This  restriction,  if  it  may  properly  be  so  called, 
is  not  more  unreasonable  than  those  relating  to  the  amount  of 
money  the  corporation  may  borrow,  and  the  rate  of  interest  it 
may  pay,  and  they  all  tend  in  some  degree  to  protect  the 
stockholders  and  creditors.  If  the  power  exists  in  the  cor^ 
poration  to  issue  stock  to  secure  a  loan  or  indebtedness,  it  is 
practically  unlimited,  and  the  directors  may  issue  and  pledge 
all  the  capital  stock  not  held  by  stockholders  as  security  for 
a  trifling  loan,  and  by  the  aid  of  the  stocks  thus  issued  they 
may  increase  the  capital  stock,  and  pledge  the  new  stock  to 
secure  another  loan,  and  thus  perpetuate  themselves  in  power 
beyond  the  reach  of  redress  on  the  part  of  the  stockhcdders, 
who  may  have  contributed  much  the  larger  portion  of  the 
assets  of  the  corporation. 

We  are  of  the  opinion  that  the  shares  of  stock  issued  to 
McLane  to  secure  the  payment  of  the  money  advanced  to  the 
corporation  were  illegally  issued,  and  were  not  entitled  to  be 
voted  upon  at  the  election  for  directors,  and  that  the  plaintifBi 
received  a  majority  of  the  legal  votes  cast  at  the  election. 

Judgment  reversed;  and  it  is  further  ordered  and  adjudged 
that,  at  the  election  held  on  the  fifth  day  of  February,  A«  D. 
1868,  by  the  stockholders  of  the  Placerville  and  Sacramento 
Valley  Railroad  Company,  for  the  election  of  directors  of  said 
corporation,  G.  W.  Brewster,  W.  S.  Bums,  F.  A.  Bee,  A.  T. 
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Helvin,  R.  Landecker,  R.  B.  McBride,  J.  O.  McCallam,  W.  H. 
Cooper,  and  0.  H.  Bumham,  were  duly  elected  directors  of 
said  corporation. 

CaocKETTy  J.y  specially  concurred  in  the  judgment  and  opin- 
ion that  the  stock  held  by  the  trustee  did  not  entitle  him  to 
Toie  at  the  election  of  directors.  But  he  expressed  no  opinion 
as  to  the  validity  of  the  stock  in  the  hands  of  the  trustee  as  a 
•eoority  for  the  debt  to  Wells,  Fargo,  &  Go. 

Sprague,  J.,  concurred  in  the  judgment. 

Sanderson,  J.,  being  disqualified,  did  not  sit. 


Sawteb,  0.  J.,  oonoaning  ipecially,  deliyered  an  opinion,  in  which,  after 
lilting  the  natore  of  the  proceeding,  and  quoting  the  section  of  the  act  nnder 
which  it  was  broaght^  he  said  that  he  could  see  no  answer  to  the  objection 
■ade  by  the  rsspondants  that  no  appeal  was  anthorized,  and  that  this  coort 
kad  no  jmisdictioQ  to  entertain  the  appeal.  The  proceeding  was  not  had  under 
the  praetioe  act,  and  its  provisions  are  inapplicable.  The  proceeding  author* 
iMd  was  special  and  summary,  had  before  the  judge  as  such,  and  not  before  the 
eonrt.  The  object^  doubtless^  was  to  give  a  speedy  remedy  in  a  perfectly  dear 
ease  at  once  before  the  judge.  But  in  a  case  of  great  gravity  or  difficulty,  he 
was  permitted  to  direct  the  district  attorney  to  exhibit  an  information  in  the 
nature  of  Aquowarramia,  and  to  require  the  proceeding  to  bo  had  in  the  regular 
mode  provided  in  the  practice  act.  So  far  as  the  special  and  summary  pro- 
•eedings  under  the  section  are  ooncemed,  he  thought  the  parties  were  limited 
to  the  remedy  as  there  given.  To  his  mind,  it  was  clearly  never  contem- 
plated that  there  would  be  an  appeal.  The  proceeding  was  at  chambers  be- 
fore the  judge,  and  not  a  proceeding  of  the  court  as  such.  The  fact  that  the 
papers  were  afterwards  attached  together  and  marked  filed,  and  called  a 
jndgment  roll  by  the  clerk,  did  not  change  its  character.  The  proceeding 
did  not  purport  upon  its  face  to  be  a  court  proceeding,  and  there  was  noth- 
ing authorizing  it  as  a  court  proceeding.  If  the  parties  chose  to  adopt  that 
node  of  redress,  he  thought  they  must  be  content  with  the  remedy  afforded. 
He  thought^  therefore,  that  the  appeal  ought  to  be  disnussed.  But  as  his 
Msociates  had  disposed  of  the  case  upon  other  than  jurisdictional  grounds,  ha 
added  that^  whether  the  stock  in  question  was  regarded  as  an  ordinary 
pledge,  or  as  a  trusty  he  concurred  in  the  conclusion  that  McLane  was  not 
Mititled  to  vote  npon  it,  npon  the  grounds  stated  by  Mr.  Justice  Rhodes,  and 
«pon  tha  aathorities  cited  by  him. 

Railway  Gompakibs  must  Stahb  uton  Stbiot  Ck>ii8ntvcnoir  of  their 
ahartared  privileges:  Sea  Martmr,  PetmnaAa  AChu  R.  B.  Co.,  73  Am.  Deo. 
TlS^  note  723^  where  other  oaaea  are  coUeotad. 

Plxdoxd  Stook,  Who  Emtxxlbd  to  Von:  Sea  note  to  Ta^hr  v.  CfritwoH 
f7  Am.  Dec.  62. 

Turn  naatAL  cm  n  ooed  in  Orliwold  v.  SeUffmamt  72  Mo.  12S^  to  the 
feiat  that  a  aarporation  aannol  ba  its  own  stockholder. 
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Spbnoeb  V.  Geisskan. 

[87  Calitobnia,  9S.] 

FAsrr  HATzvo  AoQtrnaD  Hombstxap  Riobt  »  Tbaot  or  Lass^  Who  b 
EviifA'*i>  laoM  Part  thzbxov  on  wfaioh  he  lired,  may  more  to  the  otfaflr 
pwt  of  sQoh  tr»Gt»  and  hold  it  m  a  homeatead* 

Pabtt  HAYiva  Naksd  PosBBasiOM  ONLY  ov  Xbact  ov  Lakb  kat  AoQunu 
HoKSSTXAD  Right  therein  as  to  everybody  but  the  true  owner,  and  such 
homestead  right  is  exempt  from  forced  sale  on  execation,  and  cannot  he 
affected,  except  by  a  Tolnntary  conveyance,  or  relinquishment  in  the  mode 
prescribed  by  the  statate.  And  the  fact  that  the  claimant^  after  tha 
attaching  of  his  homestead  right,  acquires  the  true  title  from  a  stranger 
does  not  affect  his  right. 

HomffnAD  Right  dois  not  Defbzib  upon  Chabactkbov  Titlb  held  by  the 
claimant  thereof.  The  protection  extends  to  whatever  title  he  may 
have. 

Appeal.    The  opinion  states  the  case. 
F.  E.  Spencer^  for  the  appellant 
Peckham  and  Payne,  for  the  respondent 

By  Court,  Sawyer,  C.  J.  This  is  an  action  to  recover  land 
in  Santa  Clara  County.  Defendant  had  judgment,  and  plain- 
tiff  appeals  on  the  judgment  roll,  without  any  statement. 

The  plaintiff  relies  on  title  derived  from  the  defendant 
through  a  sale  under  a  judgment  and  execution  against  him. 
The  following  are  the  material  facts  as  found  by  the  court: 
Prior  to  April  26,  1861,  defendant  was  in  possession  of  a  tract 
of  land  including  the  locus  in  quo^  and  he  continued  in  posses- 
sion of  the  premises  in  controversy  till  October,  1864,  and  till 
after  the  commencement  of  this  action.  The  whole  tract  so 
in  defendant's  possession  was  included  in  one  inclosure  till 
after  the  recovery  of  a  certain  judgment  by  one  Villagrafia. 
On  the  11th  of  October,  1864,  said  Villagrafia  recovered  the 
judgment  referred  to  against  Oeissman,  defendant  in  this 
action,  for  the  possession  of  a  portion  of  said  tract  so  possessed 
by  said  defendant,  but  not  the  portion  now  in  controversy,  and 
for  costs.  The  judgment  was  docketed  on  the  same  day.  On 
the  15th  of  October,  1864,  a  writ  of  possession,  including  an 
execution  for  costs,  was  issued  to  the  sheriff,  which  was  exe- 
cuted so  far  as  to  put  the  plaintiff  in  possession  of  the  portion  of 
the  aforesaid  tract  recovered  in  that  action,  and  returned  with 
the  certificate  of  the  sheriff  that  no  property  could  be  found  out 
of  which  he  could  make  the  costs.  Prior  to  the  entry  of  said 
judgment,  the  dwelling-house  in  which  defendant  lived,  to- 
gether with  the  outhouses  appurtenant  thereto,  were  on  that 
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portion  of  said  tract  in  the  po6a688ioQ  of  defendant  bo  recovered 
by  Villagrafia,  but  defendant  had  another  dwelling  on  that 
portion  now  in  controversy,  but  not  recovered  by  ViUagrafia, 
which  was  occupied  by  men  in  his  employ.  On  being  turned 
oaty  under  the  writ,  of  that  portion  recovered  by  Villagrafiai 
defendant  moved  his  family  into  said  other  house  on  said  p(N> 
tion  now  in  controversy,  and  he  continued  to  reside  there  with 
his  &mily  until  after  the  commencement  of  this  action.  On 
the  24kh  of  April,  1861,  the  defendant,  then  being  a  married 
man  and  the  head  of  a  family,  executed  in  due  form,  and 
caused  to  be  duly  recorded  in  the  recorder's  office  of  the 
proper  county,  a  declaration,  declaring  the  whole  of  said  tract, 
including  the  portion  now  in  controversy,  and  that  subse* 
quently  thereto  recovered  by  Villagrafia,  to  be  his  homestead, 
and  no  abandonment  of  homestead  has  ever  been  filed  or 
recorded.  Thus  a  part  of  the  homestead,  as  originally  estab- 
lished,  was  recovered  by  Villagrafia,  and  a  part,  being  the 
part  in  controversy,  remained  unaffected  by  the  recovery.  On 
the  16th  of  November,  1864,  another  execution  for  costs  waa 
issued  on  the  Villagrafia  judgment.  On  the  28th  of  Novem- 
ber, 1864,  the  sheriff  levied  said  execution  on  the  premises  now 
in  controversy.  On  the  24th  of  December,  1864,  the  sheriff, 
under  said  execution,  sold  all  the  interest  of  defendant  to  the 
plaintiff  Spencer.  The  proper  certificate  of  sale  was  given  to 
the  purchaser  and  filed  in  the  proper  recorder's  office,  and  six 
months  thereafter  having  expired  without  any  redemption  b^ 
ing  made,  the  sheriff  executed  in  favor  of  the  purchaser  the 
proper  deed  of  conveyance,  in  pursuance  of  the  sale  and  the 
atatute  in  such  case  made  and  provided.  The  plaintiff  relies 
for  a  recovery  on  the  title  thus  acquired. 

At  the  time  of  the  filing  of  the  declaration  of  homestead,  as 
aforesaid,  the  title  in  fee  was  in  a  stranger;  but  the  title  was 
acquired  by  defendant  before  said  sheriff's  sale. 

At  the  thne  the  judgment  was  docketed  and  became  a  lieui 
the  premises  constituted  the  homestead  of  the  defendant  as  to 
everybody  except  the  owner  of  the  land.  There  is  no  question 
made  as  to  its  being  a  homestead,  if  a  party  having  a  naked 
possession  only — the  title  being  in  a  stranger  —  can  acquire 
a  homestead  right  in  the  land  so  possessed.  The  statute  does 
not  specify  the  kind  of  title  a  party  shall  have  in  order  to  en- 
able him  to  secure  a  homestead.  It  says  nothing  about  title. 
The  homestead  right  given  by  the  statute  is  impressed  on  the 
land  to  the  extent  of  the  interest  of  the  claimant  in  it, — not 
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on  the  title  merely.  The  actual  homestead,  as  against  every- 
body who  has  not  a  better  title,  becomes  impressed  with  the 
legal  homestead  right  by  taking  the  proceedings  prescribed  by 
the  statute.  The  estate  or  interest  of  the  occupant,  be  it  moro 
or  less,  thereby  becomes  exempt  from  forced  sales  on  execu- 
tion, and  can  only  be  affected  by  voluntary  conveyances  or 
relinquishment  in  the  mode  prescribed.  The  land  in  this  in- 
stance, as  to  everybody  having  no  superior  title,  became  the 
homestead  of  the  defendant,  for  all  the  purposes  of  protection 
against  forced  sales  and  voluntary  conveyances  in  any  other 
than  the  statutory  mode,  as  effectually  as  if  the  defendant 
had  held  the  title  in  fee-simple.  There  was  nothing  which 
the  sheriff  was  authorized  to  sell  under  execution.  The  fact 
that  the  defendant,  after  the  attaching  of  the  homestead 
right,  acquired  the  true  title  from  a  stranger,  does  not  affect 
the  question.  This  did  not  vitiate  the  homestead  right  which 
had  attached  to  the  land,  and  given  an  independent  estate  not 
subject  to  execution.  The  title  so  acquired  cannot  be  con- 
sidered as  a  thing  separate  and  apart  from  the  land  subject  to 
sale  and  conveyance  in  the  hands  of  the  homestead  claimant, 
so  as  thereby  to  affect  the  homestead  right.  By  filing  the 
declaration,  the  party  indicates  his  intention  to  make  the  land 
his  homestead;  and  if  he  afterwards  acquires  an  outstanding 
title,  it  attaches  itself  to  the  homestead  already  acquired,  and 
perfects  the  homestead  right.  If  it  were  otherwise,  a  home- 
stead could  not  be  secured  which  would  be  safe  against  forced 
Bales,  unless  there  was  at  the  time  a  perfect  title  in  fee-simple 
in  the  party  who  seeks  the  homestead  right  In  case  of  a  title 
in  any  respect  imperfect,  the  claimant  could  not  perfect  his 
title  to  his  homestead,  except  at  the  risk  of  losing  it  alto- 
gether, through  the  intervention  of  a  creditor,  and  by  the 
very  means  adopted  to  render  it  more  secure;  and  under  such 
a  construction  of  the  statute,  it  would  not  be  available  to  the 
greater  portion  of  the  class  in  this  state,  who  need  it  most. 

We  think  the  district  court  correcUy  held  that  no  title 
passed  by  virtue  of  the  sheriff's  sale  and  deed. 

Judgment  affirmed,  and  the  remittitur  directed  to  issue 
forthwith. 


WhatTxili  SuiyiumiT to Suctobt HoinsTKAP;  See  TonUk^r.  SUifard^ 
$2  Am.  Deo.  118^  note  121;  note  to  Bkie  v.  Bbu,  87  Id.  281,  where  other 
eseee  ere  eoUeoted.  The  prinoipel  case  is  cited  in  Ka$er  v.  Hoom,  27  Minn. 
410^  to  the  p<rint  that  no  mere  change  in  the  title  of  the  claimant  of  a  hom»- 
«tead»  ao  long  a«  he  retains  snffieient  title  to  support  the  homestead  elalm, 
eaa  aflbot  the  ezemptian  of  the  homestead. 
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Hendbie  V.  Bebkowitz. 

[87  Caupobmia,  lis.] 

Whirb  Onb  ov  Two  Partnkbs  Indorses  Notb  in  Namb  ov  Firm,  m  an 
Aocommodation  for  a  third  person,  without  the  authority  or  consent  of 
the  other  partner,  the  latter  is  not  bound  by  such  indorsement  as  to  any 
party  taking  the  note  with  notice  that  the  indorsement  was  made  in  the 
diaiaeter  of  rarety.  And,  in  such  case,  the  burden  of  proving  the  au- 
thority or  oonaent  of  the  copartner  rests  on  the  creditor  or  holder  of  the 
note. 

Whxbb  Third  Pimqh  FncDs  Notb,  Indobbbd  bt  Mbmbbb  ov  Fbk  iv 
Firm  NamBi  in  Hands  of  Makbb,  this  is  notice  to  him  thst  th*  flm 
indonement  was  for  the  accommodation  of  the  maker. 

Appeal.    The  opinion  states  the  case. 

BrenUy  for  the  appellant. 

Whitney  and  Naphtaly^  for  the  respondent. 

By  Court,  Sawtbb,  C.  J.  Defendants  Ney  and  Berkowiti 
were  partners  in  the  business  of  manufacturing  and  selling 
women's  cloaks  and  mantillas,  under  the  name  and  style  of 
J.  L.  Ney  &  Go.  The  business  did  not  extend  to  other  mat- 
ters. On  the  17th  of  September,  1866,  George  W.  Ward,  for 
the  purpose  of  raising  money  for  his  own  use,  executed  a 
promissory  note  for  two  thousand  dollars,  and  interest  at  one 
and  a  quarter  per  cent  per  month,  payable  thirty  days  after 
date,  to  the  order  of  J.  L.  Ney  &  Co.,  which  note  Ney,  at 
Ward's  request,  for  his  accommodation,  and  without  the 
knowledge  or  consent  of  Berkowitz,  indorsed  in  the  name  of 
the  firm,  and  the  plaintiff,  Hendrie,  discounted  the  note,  after 
such  indorsement,  for  defendant  Ward,  paying  him  the  face 
of  the  note.  This  is  the  only  instance  of  an  accommodation 
indorsement  in  the  name  of  the  firm;  and  by  the  terms  of  the 
written  contract  between  the  partners  existing  at  the  time,  Ney 
was  not  to  sign  notes  in  the  name  of  the  firm. 

This  action  is  brought  on  the  said  note  against  Ward,  as 
maker,  and  Ney  and  Berkowitz,  as  indorsers.  Ward  made 
no  defense  at  the  trial,  and  Ney,  although  present  as  a  wit- 
ness for  plaintiff,  was  not  served,  and  did  not  appear  in  the 
action.  Plaintiff  had  a  verdict  and  judgment  against  Ward 
and  Berkowiti,  and  his  motion  for  new  trial  having  been  de- 
nied, Berkowitz  appeals  from  the  order  denying  the  motion, 
and  from  the  judgment 

The  act  of  indorsing  the  note  for  the  accommodation  of 
Ward  was  clearly  neither  within  the  scope  of  the  ordinary 
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business  of  the  partnership,  nor  in  accordance  with  any  habit 
of  dealing  of  the  partnership,  known  or  nnknown;  for  this  is 
the  only  transaction  of  the  kind  had  in  the  name  of  the  firm. 
No  authority  in  Ney,  therefore,  can  be  inferred  or  implied  on 
either  of  these  grounds  to  make  an  accommodation  indorse- 
ment in  the  firm  name;  and  either  an  express  authority  or 
consent  on  the  part  of  Berkowitz,  at  the  time,  or  a  subsequent 
ratification  of  the  act  of  Ney  by  him,  must  be  shown  in  order 
to  duirge  Berkowits  in  fayor  of  a  party  having  notice  that  the 
indorsement  was  made  in  the  character  of  surety  for  Ward. 
When  one  of  two  partners  subscribes  the  copartnership  name 
to  a  note,  as  surety  for  a  third  person,  without  the  authority  or 
consent  of  the  other  partner,  the  latter  is  not  bound,  as  to  any 
party  taking  the  security  with  notice;  and  the  burden  of  prov- 
ing the  authority  or  consent  of  the  other  partner  lies  on  the 
creditor  or  holder  of  the  note:   Foot  v.  Sabiuy  19  Johns.  155 
[10  Am.  Dec.  208];  LaveHy  v.  Burr^  1  Wend.  581;  RoUifis  v. 
Stevens  J  81  Me.  454;  Sweeteer  ▼.  French^  2  Gush.  311  [48  Am. 
Dec.  666];  WiUiamB  ▼.  Walbridge^  8  Wend.  417;  Bank  of  Roch- 
ester V.  Bowen,  7  Id.  158;  Boyd  v.  Plumb^  7  Id.  809;  SiaU  y. 
CaUkUl  Bank,  18  Id.  478;  New  York  Fire  Ine.  Co.  v.  Bennett^ 
5  Conn.  580  [18  Am.  Dec.  109]. 

Under  the  law  as  thus  stated,  and  as  the  same  was  substaa- 
tially  given  to  the  jury  in  the  charge  of  the  court,  the  jury 
must  have  found  either  that  Ney  had  authority  to  indorse  in 
the  firm  name  as  surety  for  Ward,  or  that  Berkowitz  sub- 
sequently ratified  the  act,  or  that  plaintiff  took  the  note  with- 
out  notice  that  the  indorsement  was  for  the  accommodaticMi 
of  Ward;  otherwise,  the  verdict  must  have  been  for  the  ap- 
pellant. Berkowitz  specifies  as  grounds  for  a  new  trial  that 
the  evidence  is  insufficient  to  justify  the  jury  in  finding  in 
favor  of  plaintiff  on  either  of  these  points,  and  we  are  of  opinion 
that  his  position  is  sustained  by  the  evidence,  as  it  appears  in 
the  record. 

It  is  very  clear,  as  we  have  before  stated,  that  there  was 
nothing  in  the  nature  of  the  business,  or  in  the  known  habits 
of  dealing  of  the  firm,  from  which  Ney's  authority  could  be  in- 
ferred, and  it  was  necessary  for  the  plaintiff  to  show  affirma- 
tively express  authority,  or  the  assent  of  Berkowitz  to  the  act, 
or  a  ratification  of  the  act  after  it  was  done.  No  express 
authority  or  assent,  before  or  at  the  time  of  the  act,  is  even  at- 
tempted to  be  shown .  Oh  the  contrary,  it  appears,  that  by  their 
contact  in  writing,  Ney  was  not  permitted  to  sign  notes  at  all 
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in  the  name  of  the  finn.  Berkowitz  was  not  pieeent  at  the 
time  of  the  indoraement,  and  it  is  not  pretended  that  he  knew 
anything  about  it  till  after  it  was  done.  The  only  teetimony 
that  can  be  claimed  to  have  a  shadow  of  tendency  to  Bhow 
that  Berkowitz  ratified  the  indorsement  is  that  of  Ney  him* 
self.  He  says  that,  after  the  indorsementi  '^  I  really  do  not 
recollect "  when,  the  same  day  or  the  next,  he  informed  Ber- 
kowitz of  it,  saying  at  the  time  that  he,  Ney, ''  thought  Ward 
was  good,  and  might  do  us  a  similar  fayor  in  future.  He 
[Berkowitz]  did  not  say  an}rthing  particular  against  it,  that 
I  recollect."  On  cross-examination  to  the  question, ''  Did  he 
[Berkowitz]  remonstrate  against  your  signing  the  firm  nanie?'^ 
he  answered,  "  He  did  n't  particularly,  that  I  recollect."  This 
is  the  entire  testimony  to  show  a  subsequent  ratification,  and 
this  is  at  best  negative  testimony,  resting  upon  a  want  of  recol- 
lection. He  simply  did  not  recollect  that  Berkowitz  said 
*'  anything  particular  "  against  it,  at  the  only  time  when  his 
attention  is  pretended  to  have  been  called  to  it.  It  is  not  pre- 
tended that  he  said  anything  in  favor  of  it,  or  in  fact  anything 
at  all.  Berkowitz  testifies  po'sitively  that  Mr.  Ney,  *'  my  part- 
ner, came  and  asked  me  whether  he  should  indorse  a  note.  I 
told  him  he  had  no  right  to  do  so";  that  ^'  he  spoke  to  me,  and 
I  at  once  refused";  and  that  he  did  not  learn  for  the  first  time 
that  the  note  had  been  indorsed  "  till  this  suit  was  commenced 
by  attachment."  Ney  nowhere  states  that  he  did  not  ask  his 
partner  if  he  should  indorse  the  note,  or  that  Berkowitz  did  not 
refuse,  or  tell  him  he  had  no  right  to  do  so.  The  only  point 
of  conflict  is,  as  to  whether  Ney  informed  Berkowitz  of  the  in- 
dorsement after  it  was  made,  and  on  this  point,  or  as  to  what 
took  place  at  the  time,  Ney's  recollection  is  far  from  distinct. 
Taking  the  testimony  in  its  strongest  aspect  against  appellant, — 
as  to  the  point  wherein  there  is  a  conflict,  —  and  the  worst  that 
can  be  said  is,  that  Ney  informed  Berkowitz,  after  the  act  was 
done,  that  he  had  indorsed  the  note,  and  he  did  not  recollect 
that  Berkowitz  said  "anything  particular  against  it."  This 
want  of  recollection  as  to  what  Berkowitz  did  or  did  not  do  or 
say,  in  the  face  of  the  other  uncontradicted  testimony  of  Berko- 
witz, or  even  without  it,  is  clearly  insufficient  to  justify  a  jury 
in  finding  a  ratification  of  the  act  on  his  part  after  it  was  done. 
There  was  certainly  no  express  ratification  shown,  and  what 
took  place  at  this  time  in  no  way  came  to  plaintiffs  knowledge 
or  affected  his  action.  In  3fercein  v.  Mack^  10  Wend.  464|  a 
stronger  case  was  held  not  to  manifest  assent. 
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It  only  remains  to  inqaire  whether,  on  the  evidence,  the  jury 
were  jostified  in  finding  that  plaintiff  had  no  notice  of  the  fact 
that  the  indorsement  was  made  for  the  accommodation  of 
Ward. 

On  this  point,  also,  there  is  no  conflict  in  the  evidence,  and 
the  determination  of  the  point  rests  on  the  testimony  of  plain- 
tiff himself.    He  testifies,  it  is  true,  that  he  had  no  knowledge 
that  the  note  was  made  for  the  accommodation  of  Ward;  that 
he  did  not  know  it  was  made  for  the  purpose  of  raising  funds 
for  Ward.    But  this  general  denial  of  knowledge  must  be 
taken  in  connection  with  other  specific  facts  stated  by  the 
plaintiff.     He  says  he  gave  the  money  to  the  party  from 
whom  he  received  the  note,  and  that  party  "  was  a  broker  rep- 
resenting Ward."    He  further  says,  ''I  don't  know  whether 
Ward  received  the  money  directly  from  me  or  the  broker"; 
and  that  he,  plaintiff,  ''gave  the  money,  expecting  it  to  go 
to  Ward."    He  knew,  then,  that  he  was  dealing  with  Ward  in 
discounting  the  note,  and  Ward  was  the  maker,  and  not  the 
payee,  of  the  note.    The  note  did  not  come  to  him  in  the  regu- 
lar course  of  business  when  the' note  is  made  for  the  benefit  of 
the  payee,  but  only  in  due  course  of  business  when  the  trans- 
action is  for  the  benefit  of  the  maker  of  the  note,  and  the 
payees  and  indorsers  are  sureties.    He  found  the  note  in  the 
possession  of  the  maker  himself,  who  was  primarily  liable, 
instead  of  in  the  hands  of  the  payees,  or  of  some  party  who 
apparently  received  it  from  the  payees  in  the  regular  course  of 
their  partnership  business.    This  is  an  indication  upon  the 
face  of  the  transaction,  either  that  the  note  has  been  paid  and 
taken  up  by  the  maker,  and  is  therefore  dead,  or  that  the 
payees  and  indorsers  are  but  sureties;  and  it  is  so  understood 
in  the  business  world.    The  plaintiff  was  bound  in  law  to  take 
notice  of  these  facts  in  discounting  the  note  for  the  maker. 
Upon  this  point,  Mr.  Chancellor  Walworth,  in  Stall  v.  CaUkiU 
Bank^  18  Wend.  478,  well  observes: — 

"  If,  therefore,  it  appears  upon  the  face  of  the  i>aper  that  the 
partnership  name  is  signed  as  surety  for  some  other  person, 
the  party  who  takes  the  note  from  such  person  has  actual 
notice  of  the  fact  that  it  is  not  signed  in  the  ordinary  course  of 
partnership  business.  He  must,  therefore,  at  his  peril,  make 
the  necessary  inquiries,  atid  ascertain  that  there  is  some  spe- 
cial authority  for  one  partner  to  sign  the  partnership  name  as 
such  surety,  either  express  or  implied.  So  if  the  drawer  of  a 
note  carries  it  to  the  bank  to  get  it  discounted  on  his  own  ao- 
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count,  or  tranBfers  it  to  a  third  pereon,  with  the  name  of  the 
firm  indorsed  thereon,  the  transaction  on  its  face  shows  that 
it  is  a  mere  accommodation  indorsement,  or  the  note  would 
not  be  in  the  hands  of  the  drawer;  and  the  bank  or  person  who 
receives  it  from  the  drawer,  being  thus  chargeable  with  notice 
that  the  firm  are  mere  sureties  of  the  drawer,  and  that  it  has 
not  passed  through  their  hands  in  the  ordinary  course  of  the 
partnership  business,  the  members  of  the  firm  who  haye  been 
made  sureties  without  theif  consent  are  not  liable  to  such 
holder  of  the  note." 

So  in  BcLuk  of  Rochester  ▼.  Bowen^  7  Wend.  159,  a  case  very 
similar  to  this  as  to  the  state  of  the  testimony  bearing  on  the 
point  now  under  consideration,  the  court,  by  Mr.  Justice  Nel* 
son,  say:  *'  The  cashier  of  the  bank,  who  must  be  considered 
the  agent  of  the  plaintiff,  states  expressly  that  the  loan  was 
negotiated  by  Bowen,  one  of  the  defendants  [one  of  the 
makers];  that  he  procured  the  note,  and  that  the  money  was 
placed  to  his  credit  in  the  bank,  which  was  afterwards  drawn 
out  by  him  upon  his  own  checks;  that  he  considered  the  note 
Bowen's  at  the  time  of  the  negotiation  of  the  loan.  This  tes- 
timony, unexplained  and  uncontradicted,  was,  undoubtedly, 
sufficient  to  repel  the  prima  faoie  inference  that  the  firm  of 
Aldrich  and  Searle  were  principals  to  the  note,  and  imposed 
upon  the  plaintiffs  the  burden  of  proving  affirmatively  either 
that  Aldrich  and  Searle  are  interested  in  the  loan,  or  that 
Searle  consented  to  become  security  for  the  same."  The  same 
principle  is  recognized  in  AuBtin  v.  Vandermarkj  4  Hill,  262; 
Oansevoort  v.  Williams^  14  Wend.  133;  New  York  Fire  Ins.  Co. 
V.  Bennetty  5  Conn.  580  [13  Am.  Dec.  109]. 

Now,  in  this  case,  the  plaintiff,  according  to  his  own  uncon* 
tradicted  testimony,  knew,  or  at  least  supposed,  he  was  dis- 
counting the  note  for  the  maker.  Ward,  and  not  for  the  payees 
and  indorsers;  and  in  the  language  of  Mr.  Chancellor  Wal- 
worth, «upra,  '^  the  transaction  on  its  face  shows  that  it  is  a 
mere  accommodation  indorsement,  or  the  note  would  not  be  in 
the  hands  of  the  drawer;  ....  and  being  thus  chargeable 
with  notice  that  the  firm  are  mere  sureties  of  the  drawer,  and 
that  it  has  not  passed  through  their  hands  in  the  ordinary 
course  of  the  piurtnership  business,"  he  also  was  chargeable 
with  knowledge  that  Berkowitz,  if  made  surety  without  his 
consent,  was  not  liable. 

The  evidence,  as  presented  in  the  record,  clearly  does  not 
justify  the  jury  in  finding  that  plaintiff  took  the  note  without 
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notice  of  the  oharaofter  in  whidi  the  indimeiiieAt'was  made. 
He  took  the  note  under  such  dnsnmfitauoes  tltfat  he  was  bonifd 
tmder  the  law  to  inquire  into  the  charaotsr  of  the  indoraemeitfty 
and  ae  to  the  authority  of  Ney  in  the  premisee,  or  take  it  «t 
hie  peril. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  anid 
femUtitur  directed  to  issue  forthwith. 

CbockbtTi  J.y  having  been  of  counsel,  did  not  sit  in  the 
case. 


PowiB  or  pAxmriB  to  Bdtd  hu  Gofastnxbs  by  Nmb  m  Fom  Kaxb: 
See  OVtMrier  v.  Ktrber,  01  Am.  Deo.  794»  note  728;  wliere  otiier  oeeee  ere  eel- 
leoted.  Where  a  psrtDer  indonee  a  note  in  the  name  of  the  firm,  neither 
within  the  eoope  of  the  ordinary  bneineas  of  the  partnership,  nor  in  aocord- 
anoe  with  any  habit  of  dealing  of  the  partnership,  known  or  unknown,  the 
presamption  is,  that  the  indorsement  was  an  aooommodation  indorsement, 
and  the  bmden  of  proving  the  consent  of  the  eopartner,  who  did  not  write 
it,  ia  on  the  holder:  Letnoim t.  Bamh  qfN.  A.,Z  DiU.  51,  dtiag  the  prineipel 
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WiBBB,  nr  AonoN  ov  Ejeotmsitt,  Attornets  Makb  STntnAnoH  Ldot- 
nro  Issnm  to  Tttlb  then  Held  by  the  respective  parties,  a  sheriff's 
deed  to  one  of  the  parties,  executed  after  the  stipulation  waa.  made,  is 
not  admissible  in  evidence,  though  the  deed  is  given  upon  a  sheriff's 
sale  made  before  the  signing  of  the  stipulation. 

Tmjt  AoQUXRSD  BT  Defendant  through  SHERiFr's  Deed  Exboctbd 
AiTEA  Ck>M]f  ENOBMENT  OF  AoTiON  of  ejectment  csn  only  be  made  avail- 
able by  supplemental  answer. 

PltODircTiON  OT  Papebs  Mentioned  in  STATtm  as  Kxobbbabt  to  Enable 
Pa&tt  to  Redeem  may  be  waived  by  a  purchaser  at  an  execution  sale^ 
as  between  himself  and  a  redemptioner;  and  a  creditor  not  claiming  to 
be  a  redemptioner,  but  proceeding  to  sell  the  property  under  his  own 
ezeontion,  has  no  right  to  complain  of  such  waiver. 

BiDXicraoN  iBOM  Sheriff's  Sale  ib  YnmrALLT  Transfer  of  CERTin- 
OATB  OF  Sale,  and  if  a  party,  being  entitled  to  redeem,  eflbcta  the 
redemption  to  the  satisfaction  of  the  purchaser,  the  sheriff 'a  deed  to 
him  passes  the  same  title  that  it  would  have  passed  to  the  pundiaaer 
had  it  been  executed  to  the  latter  without  redemption. 

Iv  Purchaser  at  Sheriff'^  Sale  Aoenowledoe  in  WkrrtMO  Riottii^ 
noN  by  one  entitled  by  law  to  redeem,  tiie  sheriff  hata  authority  to 
ezeente  to  him  a  deed,  without  inquiry  as  to  the  papers  piodnoed  to  the 
purchaser. 

PUBlPOflB  OF  AtTAOHMENT  IS  TO  HOLD  PrOPERTT  OF  DeFENDA^VT  AS  SbCUB- 

ITT  for  such  judgment  as  may  be  rendered,  and  when  the  judgment  is 
ivndered,  and  becomes  a  Hen  upon  the  property  attached,  the  lien  of  the 
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attochmant  becomfls  merged  in  that  ol  the  Judgment^  and  its  ooly  efibet 
thereafter  is  to  pieeerve  the  prioritjr  thereby  acquired,  which  priority  is 
maintained  and  enforced  under  the  judgment.  The  attachment  lies 
does  not  revive  on  the  expiration  of  the  judgment  lien. 

QlfLT  PVRFOSX  OF  EXSOUTION  Uf   RUPBOT  TO    BlAL   ESTATB  WHILX  JUDO- 

MSNT  Ldsn  SuBSiBTB  is  to  cuf oToe  the  lien  by  a  sale  of  the  property. 

Lands  not  Subject  to  Jvdoxent  Lun  may  bb  Lkvikd  upon  under  an 
execution. 

To  Preserve  PBiORnr  Acquired  bt  Judombnt  Libn,  sale  must  be  made 
during  the  statutory  period  of  the  lien. 

Copt  of  Execution  Levied  on  Real  Ebtaie,  with  Levy  Inddbsed 
thereon,  need  not  be  tiled  in  recorder's  offioe. 

Where  Ko  Judgment  ob  Attachment  Lbnb  Bxnr,  Lett  Opebatbs 
UPON  Real  Property  as  it  does  upon  personal  property;  that  is,  the 
execution  first  served  has  priority. 

Levy  of  Execution  upon  Real  Estate,  dubinq  Pendency  of  Judgmbny 
LiEN»  neither  extends  such  lien  nor  creates  a  new  lien. 

If  Execution  is  Levied  on  Real  Estati^  while  Judomhbt  Lbn  Sub- 
sists, and  is  returned  without  a  sale,  and  after  the  judgment  lien  expires 
another  execution  is  issued  and  levied,  and  a  sale  is  made,  such  sale 
takes  effect  by  relation  at  the  time  when  the  second  exeontum  was 
levied. 

Lbvy  of  Execution  and  Sale  of  Real  Pbopebty  dubinq  Existence  ov 
Preliminary  Injunchon  restraining  the  same  renders  the  sale  void- 
able, and  the  execution  and  sale  may,  upon  proper  proceedings  taken, 
be  set  aside.  But  such  a  sale  is  not  void,  and  a  deed  made  under  it  con- 
f  ers  a  valid  title. 

Ejectment  to  recover  poBsession  of  the  undivided  half  of  a 
lot  in  the  city  and  county  of  San  Francisco.  The  attorneys 
for  the  respective  parties  stipulated  that  the  sole  issue  to  be 
tried  was,  which  party  to  the  suit  had  succeeded  to  the  title 
of  Sanders  and  Brenham.  The  injunction  referred  to  in  the 
opinion  was  granted  under  the  following  circumstances:  On 
the  9th  of  December,  1855,  Brenham  commenced  a  suit  against 
Sanders  to  dissolve  the  partnership  of  Sanders  and  Brenham, 
and  secured  the  appointment  of  a  receiver.  Peyton,  the  re- 
ceiver, commenced  an  action  against  the  various  creditors, 
alleging  that  they  were  obtaining  judgments  against  Sanders 
and  Brenham,  and  were  threatening  to  sell  the  property  of 
the  firm  at  sheriff's  sale,  and  refused  to  recognize  his  rights 
as  receiver.  The  injunction  was  granted  upon  this  complaint 
The  defendants  had  judgment  in  the  court  below,  and  the 
plaintiff  appealed.    Other  facts  are  stated  in  the  opinion. 

O.  F.  and  W.  H.  Sharp,  for  the  appellant 

William  Hayes  and  Sydney  V.  Smithy  for  the  reepondents. 

By  Court,  Rhodes,  J.  The  plaintiff  claims  title  through  the 
judgment  of  Martin  v.  Sanders  and  Brenham,  rendered  Novem- 
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ber  22, 1855,  and  the  defendant,  through  the  judgment  of  Mas- 
Beit  V.  Sanders  and  Brenham^  rendered  November  19,  1855. 
There  are  other  judgments  involved  in  the  case,  but  the  two 
mentioned  present  all  the  material  questions.  It  was  stipu- 
lated that  the  '^  sole  issue  to  be  tried  herein  is  which  party 
succeeded  to  the  title  of  Sanders  and  Brenham."  An  attach- 
ment was  issued  in  the  Martin  case,  which  was  levied  on  the 
property  in  question  November  6,  1855.  An  attachment  was 
also  issued  in  the  Massett  case  at  the  commencement  of  the 
action,  but  it  does  not  appear  that  it  was  levied.  An  execu- 
tion was  issued  upon  the  Martin  judgment  November  22, 1855, 
which  was  levied  upon  the  property  on  the  next  day;  and  on 
the  24th  of  November,  1855,  an  execution  upon  the  Massett 
judgment  was  issued  and  levied  upon  the  property.  In  De- 
cember, 1855,  a  temporary  injunction  was  issued  in  the  action 
of  Peyton  v.  Scannell,  Sheriffs  restraining  all  proceedings  under 
the  judgments  and  executions  above  mentioned,  and  the  sheriff 
returned  both  the  executions.  The  injunction  was  dissolved 
June  5,  1858.  A  second  execution  was  issued  on  the  Massett 
judgment  November  19,  1857,  —  pending  the  temporary  in- 
junction,—  and  under  it  the  property  was  levied  upon,  and 
sold  to  Ward  December  10,  1857,  and  was  conveyed  to  him 
by  the  sheriff  in  1862. 

A  second  execution  was  issued  on  the  Martin  judgment  De- 
cember 30,  1857,  which  was  returned  without  making  sale, 
and  a  copy  was  filed  in  the  recorder's  office  February  6,  1858; 
and  on  the  80th  of  April,  1858,  a  third  execution  was  issued, 
under  which  the  property  was  sold,  June  5,  1858,  to  Sharp. 
In  1856  Griffith  recovered  a  judgment  against  Sanders  and 
Brenham,  and  under  it  he  redeemed  the  property  from  the 
sale  under  the  Massett  judgment,  and  in  June,  1859,  the  sheriff 
conveyed  the  premises  to  him  as  a  redemptioner,  and  in  the 
following  month  Griffith  conveyed  the  same  to  Ward,  the  de- 
fendant. 

The  sheriff's  deed  to  the  defendant,  of  the  date  of  June  29, 
1862,  was  not  admissible  in  evidence.  It  was  executed  subse- 
quently to  the  stipulation,  which  limited  the  issue  to  the  title 
then  held  by  the  respective  parties.  The  rule  upon  which  the 
defendant  relies — that  a  sheriff's  deed  takes  effect  by  relation, 
for  certain  purposes,  at  the  date  of  the  sale — does  not  obviate 
the  objection,  for  the  legal  title  alone  is  in  issue  in  the  action, 
and  that  did  not  pass  until  after  the  stipulation  was  made 
and  the  answer  filed.    Whatever  title  was  acquired  under  the 
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deed,  it  could  not  be  relied  on  by  the  defendant  without  hay- 
ing been  set  up  hj  supplemental  answer:  MeMinn  ▼.  (y Connor^ 
27  Cal.  247;  Mosa  v.  Shear,  30  Id,  472. 

The  plaintiff's  objection  to  the  evidence  and  findings  in 
respect  to  the  redemption  by  Griffith  from  the  sale  to  defend- 
ant is  not  well  taken. 

The  plaintiff  introduced  evidence  showing  that  such  redemp- 
tion was  made,  and  he  cannot  complain  that  the  defendant 
did  not  supplement  the  evidence  by  production  of  the  papers 
upon  which  Griffith  claimed  the  right.  The  sheriff's  return, 
produced  by  the  plaintiff,  had  this  indorsement:  ''The  within- 
described  property  redeemed  by  Mellen  Griffith,  this  twenty- 
fourth  day  of  February,  1858.  James  C.  Ward,  by  George  R, 
Ward,  attorney."  Whatever  may  be  the  rule  where  another 
creditor  or  the  judgment  debtor  claims  the  right  to  redeem 
either  from  the  purchaser  or  redemptioner  who  resists  the 
claim,  it  is  clear  that,  as  between  the  immediate  parties  to 
the  redemption,  the  production  of  the  papers  mentioned  in  the 
statute  may  be  waived.  A  creditor  not  pursuing  that  remedy, 
but  proceeding  under  his  own  execution,  has  no  more  cause  to 
complain  of  such  waiver  than  of  the  fact  that  the  purchaser 
did  not  insist  upon  all  the  percentage  to  which  he  was  entitled. 
The  redemption  is  virtually  a  transfer  of  the  certificate  of  sale, 
and  although  the  redemptioner  might  not  be  entitled  to  de- 
mand the  amount  of  his  lien  from  a  subsequent  redemptioner^ 
because  of  his  failure  to  strictly  comply  with  the  law,  yet,  if 
he  was  entitled  to  redeem,  and  effected  the  redemption  to  the 
satisfaction  of  the  purchaser,  the  sheriff's  deed  passed  the  same 
title  that  it  would  have  done  had  it  been  executed  to  the 
purchaser  without  redemption.  It  was  held  in  People  v.  Rati' 
8om,  4  Denio,  148,  that  the  purchaser  may  dispense  with  the 
production  of  any  paper  which  would  be  required  where  the 
redemptioner  was  enforcing  the  right  of  redemption  against  a 
purchaser.  Mr.  Justice  Bronson,  in  delivering  the  opinion  of 
the  court,  said:  ''The  immediate  parties  to  the  transaction 
[the  redemption]  may  make  what  bargain  they  please.  They 
may  respectively  insist  on  all  that  the  law  will  give  them,  or 
they  may  accept  of  less.  But  whether  they  can  omit  anything 
required  by  the  statute,  so  as  to  affect  other  creditors  coming 
to  purchase,  is  a  very  different  question."  The  opposite  view 
was  taken  in  People  v.  Ransomj  2  N.  Y.  490,  in  which  it  was 
considered  that  the  question  was  one  of  power  in  the  sheriff 
to  execute  the  deed;  but  we  think  the  opinion  of  Mr.  Justioo 
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BroDson  is  more  oonsonant  with  principle  and  reason;  and  we 
are  of  the  opinion  that,  if  the  purchaser  acknowledge  in  writing 
the  redemption  by  one  entitled  by  law  to  redeem,  the  sherifT 
has  authority  to  execute  to  him  the  deed,  without  inquiry  as 
to  the  papers  produced  to  the  purchaser. 

We  come  now  to  a  question  of  greater  importance  and  of 
some  difficulty, — the  question  upon  which  the  former  decision 
mainly  turned, — whether  the  levy  of  an  execution  upon  real 
estate,  during  the  pendency  of  a  judgment  lien,  constitutes 
a  new  and  distinct  lien.  We  regret  that  counsel  have  not 
given  this  question  more  thought  and  labor.  The  chief  cause 
of  difficulty  in  construing  the  statute  arises  from  the  circum- 
stance that  our  statute  is  mainly  copied  from  that  of  New 
York,  in  which  the  lien  of  the  judgment  continues  for  ten 
years  from  the  docketing,  and  an  execution  may  be  issued  at 
any  time  within  five  years,  and  after  that  time  on  leave  o^ 
the  court;  while,  under  our  statute,  the  lien  of  the  judgment 
continues  two  years  from  the  time  it  is  docketed,  and  execu- 
tion may  issue  at  any  time  within  five  years. 

In  the  investigation  of  the  question,  the  attachment,  judg- 
ment, and  executions  will  come  up  for  review.  The  purpose 
of  an  attachment  is  to  hold  the  property  of  the  defendant  as 
security  for  such  judgment  as  may  be  rendered:  Practice  Act, 
sec.  120;  and  when  the  judgment  is  rendered  and  becomes 
a  lien  upon  the  property  attached,  the  lien  of  the  attachment 
becomes  merged  in  that  of  the  judgment,  and  the  only  efiect 
thereafter  of  the  attachment  lien  upon  the  property  is  to  pre- 
serve the  priority  thereby  acquired,  and  this  priority  is  main- 
tained and  enforced  under  the  judgment.  If  it  does  not  cease 
at  that  time,  except  as  giving  priority  to  the  judgment  lien, 
when  does  it  cease?  Does  it  continue  after  the  judgment  lien 
has  expired  by  limitation?  The  attachment  lien,  as  to  its 
amount,  depends  upon  the  ex  parte  statement  of  the  plaintiff, 
while  that  of  the  judgment  is  certain.  The  lien  of  tiie  latter 
is  of  a  higher  order,  if  it  is  possible  that  there  can  be  different 
ranks  among  the  liens.  We  wiU  hazard  the  assertion  that  the 
law  does  not  contemplate  the  existence,  at  the  same  time,  of 
two  distinct  liens,  arising  by  operation  of  law  in  one  action,  for 
the  security  of  one  demand.  If  the  position  is  correct  that  the 
attachment  lien  ceases,  except  as  maintaining  priority  for  tha 
judgment  lien  upon  the  property  attached,  it  does  not  revive 
on  the  ejqnration  of  the  judgment  lien.    Oar  remarks  are  ood* 
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fined  to  real  property,  as  the  judgment  does  not  constitute  a 
lien  upon  personal  property. 

The  judgment  being  a  lien  for  two  years  fix>m  the  time  it  is 
docketed  upon  the  real  estate  of  the  defendant  within  the 
county  in  which  the  judgment  is  docketed,  and  a  lien  for  the 
same  time  upon  the  real  estate  in  any  county  in  which  a  tran* 
script  of  the  docket  is  filed  with  the  recorder,  such  liens  are 
enforced  by  executions.    That  is  the  only  purpose  of  the  exe- 
cution in  respect  to  real  estate  while  the  judgment  lien  subsists. 
Section  210,  prescribing  the  form  of  the  execution,  providet 
that  it  shall  require  the  sheriff  to  satisfy  the  judgment  out  of 
the  personal  property  of  the  debtor,  etc.;  ''or  if  the  judgment 
be  a  lien  upon  real  property,  then  out  of  the  real  property  bo- 
longing  to  him  on  the  day  when  the  judgment  was  docketed; 
or  if  the  execution  be  issued  to  a  county  other  than  the  one  in 
which  the  judgment  was  recovered,  on  the  day  when  the  tran* 
script  was  filed  in  the  office  of  the  recorder  of  such  county^ 
stating  such  day,  or  at  any  time  thereafter."    This  secUon 
manifests  the  purpose  of  the  execution  so  f&r  as  re8i)ects  the 
lands  that  are  covered  by  the  lien  of  the  judgment.    Under 
the  execution,  doubtless,  lands  not  subject  to  the  judgment  lien 
may  be  levied  upon.    It  is  provided  in  section  217  that  all 
property,  both  real  and  personal,  of  the  judgment  debtor  ''  may 
be  attached  on  execution  in  like  manner  as  upon  writs  of  at- 
tachment.''   We  are  not  required  in  this  case  to  reconcile  the 
apparent  conflict  between  this  section  and  section  210,  which 
prescribes  what  the  execution  shall  contain,  but  we  shall  here- 
after recur  to  the  subject  of  a  levy  of  the  execution  upon  real 
property  not  subject  to  the  lien  of  the  judgment. 

The  doctrine  of  Wood  v.  Colvin,  5  Hill,  228,— that  the  judg- 
ment being  a  lien  upon  the  lands,  a  levy  is  unnecessary,  that 
the  judgment  binds  the  lands,  and  the  execution  comes  as  a 
power  to  sell, — is  often  cited  with  approbation,  and  is,  we  think, 
the  correct  rule.  The  same  principle  is  stated  in  Catlin  v. 
Jackson,  8  Johns.  548.  The  chancellor,  in  delivering  the  unani- 
mous ^opinion  of  the  court  of  errors  says:  "In  several  essen- 
tials the  effect  of  the  execution  must  be  different  from  B,fi.fa. 
levied  on  personal  estate  only.  The  delivery  of  the  fi.  fa.  gives 
no  new  rights  to  the  plaintiff,  and  vests  no  new  interests.  The 
general  lien  is  created  by  the  judgment,  and  the  execution  is 
merely  to  give  that  lien  effect,  —  not  by  vesting  a  possessory 
right  to  the  land  affected  by  it  in  the  plaintiff,  but  by  desig- 
nating it  for  a  conversion  into  money  by  the  operation  of  the 
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fi.  fa,,  and  the  act  of  the  sheriff  by  virtue  of  it"  Although  a 
levy  of  the  execution  is  unneceq3ary  to  give  effect  to  the  judg« 
ment  lien,  yet  that  course  is  usually  pursued,  and  the  question 
arises  whether  the  levy  creates  a  new  lien  distinct  from  thai 
of  the  judgment. 

The  statute  has  not  declared  that  the  levy  shall  constitata 
a  lien.  At  common  law,  the  levy  did  not  constitute  a  lien 
upon  lands,  nor  could  the  title  to  lands  be  affected  by  an  exe- 
cution in  satisfaction  of  a  money  judgment.  Under  a  levari 
facias,  not  even  the  possession  of  lands,  but  only  the  present 
profits,  were  transferred;  and  when  the  writ  of  degit  was  given 
by  statute,  the  possession  of  a  moiety  of  the  defendant's  lands 
was  given  to  the  plaintiff:  3  Bla.  Com.  417.  Mr.  Chancellor 
Kent,  in  discussing  the  subject  of  the  lien  of  judgments,  exe- 
cutions, etc.,  says:  ^^The  lien,  after  all,  amounts  only  to  a 
security  against  subsequent  purchasers  and  encumbrancers; 
for,  as  the  master  of  the  rolls  said  in  Brace  v.  Duchess  of  Marl- 
borough, it  was  neither  jiLS  in  re  nor  jus  in  rem, — the  judg- 
ment creditor  gets  no  estate  in  the  lands;  and  though  he 
should  release  all  his  right  to  the  land,  he  might  afterwards 
extend  it  by  execution":  4  Kent's  Com.  437.  A  lien  being  a 
mere  priority  over  subsequent  purchasers  and  encumbrancers, 
it  is  a  contradiction  of  terms  to  say  that  by  the  levy  a  new 
priority  is  acquired,  which,  instead  of  antedating,  must,  of 
necessity,  post-date  the  priority  already  held. 

The  doctrine  in  New  York  and  in  this  state  is,  that,  in  order 
to  preserve  the  priority  acquired  by  the  judgment  lien,  the  sale 
must  be  made  during  the  statutory  period  of  the  lien:  Isaac  v. 
Swift,  10  Cal.  81  [70  Am.  Dec.  698];  Row  v.  SwaH,  5  Cow.  294; 
Little  V.  Harvey,  9  Wend.  158;  Tufts  v.  Tufts,  18  Id.  621;  Grajf 
V.  Kip,  1  Edw.  619;  Pettit  v.  Shepherd,  5  Paige,  493  [28  Am. 
Dec.  437].  This  was  so  held  on  the  ground  that  the  opposite 
rule  would  extend  the  lien  beyond  the  time  mentioned  in  the 
statute.  It  would  seem  unaccountable  that  the  legislature 
should  have  been  so  particular  in  fixing  the  period  of  the  ex- 
istence of  the  judgment  lien,  and  that  the  courts  should  have 
been  so  careful  in  maintaining  it,  if,  at  the  same  time,  the 
plaintiff  might  have  acquired  a  lien  through  the  execution 
that  would  last  for  the  lifetime  of  the  judgment 

In  the  cases  cited,  when  the  executions  were  issued,  but  the 
lands  were  not  sold  during  the  lien  of  the  judgments,  there 
was  abundant  room  for  the  question  now  presented.  The 
rice-chancellor  said,  in  Oraff  v.  Kip,  supra :  **  A  plaintiff  must 


April,  1869.]  Bagley  v.  Ward.  263 

take  care  to  sell  the  lands  of  the  defendant  before  the  expira- 
tion of  ten  years,  in  order  to  avoid  the  danger  of  other  encum- 
brances intervening;  or  if  he  wishes  to  continue  the  lien  without 
a  sale,  then  he  must  have  a  fresh  judgment  docketed  before 
the  other  creditors  come  in  and  obtain  judgments."  His 
familiarity  with  the  effect  of  the  levy  of  executions  would 
readily  have  suggested  to  him  the  lien  of  the  execution  instead 
of  that  of  a  '*  fresh  judgment/'  if,  in  his  opinion,  the  former 
constituted  a  lien,  pending  the  lien  of  the  latter.  Mr.  Justice 
Harris  says:  ^'  The  doctrine  on  the  subject  [dormant  execu- 
tions] does  not  apply  to  real  estate,  the  lien  upon  which  de- 
pends upon  the  docketing  of  the  judgment,  and  not  upon  the 
execution  or  levy  ":  Muir  v.  Leitchy  7  Barb.  341. 

There  are  several  provisions  of  the  statute  that  throw  light 
upon,  and  in  some  degree  test,  this  question.  Suppose  a  judg- 
ment is  docketed,  and  execution  issued  and  levied  upon  the 
defendant's  lands,  but  no  sale  made  within  the  two  years  of 
judgment  lien,  and  that  one  year  subsequent  to  the  docketing 
of  the  first,  another  creditor  obtains  and  dockets  his  judgment, 
and  issues  and  levies  his  execution  on  the  same  lands.  The 
sc^nior  judgment,  after  the  two  years  of  its  lien,  loses  its  priority, 
and  we  have  seen  that  a  sale  upon  execution,  after  that  time, 
does  not  extend  the  lien  of  the  judgment,  and  during  the  third 
year  after  the  docketing  of  the  judgment,  the  levy,  if  it  con- 
stituted a  lien\  became  a  dormant  lien,  for  during  that  year 
the  junior  judgment  has  priority,  and  a  sale  under  it  would 
pass  the  title;  and  if,  after  the  expiration  of  the  third  year, 
without  sale  under  the  junior  judgment,  the  priority  shifts 
back  to  the  first  levy,  it  must  be  worked  out  by  a  process  of 
revivor,  for  which  we  find  no  warrant  in  the  statute.  Or  sup- 
pose the  judgment  defendant  sells  and  conveys  the  lands 
during  the  existence  of  the  judgment  lien,  and  after  the  levy 
of  the  execution,  but  there  is  no  sale  under  the  execution  until 
after  the  judgment  lien  expires,  do  the  lands  remain  charge- 
able mth  the  judgment?  No  one  will  so  affirm,  unless  he  is 
prepared  to  say  that  a  judgment  remains  a  lien  as  against 
subsequent  purchasers  for  five  years.  Subsequent  encum- 
brancers stand  on  the  same  footing  with  subsequent  purchas- 
ers as  to  the  operation  of  prior  liens. 

The  Practice  Act,  section  230,  provides  for  a  redemption,  and 
those  entitled  to  redeem  are  the  judgment  debtor,  his  succes- 
sors in  interest,  and  a  creditor  having  a  lien  by  judgment  or 
mortgage  subsequent  to  that  on  which  the  property  was  8old« 
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It  k  nnaccountable  that  the  legislature  should  have  omitted 
those  having  liens  by  executions,  if  it  was  intended  that  the 
levy  should  create  a  lien.  It  is  provided  by  section  231  that 
the  redemptioner  shall  pay  not  only  the  purchase-money,  with 
the  percentage,  etc.,  but  also  the  amount  of  any  lien  prior  to 
that  of  the  redemptioner^  Had  the  second  creditor,  in  tbs 
case  first  supposed,  sold  the  lands  during  the  second  year  of 
his  lien,  the  first  creditor  could  nxSt  have  redeemed,  because  he 
did  not  hold  a  subsequent  judgment  lien;  but  if  the  first 
creditor  had  purchased  at  that  sale,  and  a  third  judgment 
creditor  had  come  to  redeem,  he  would  not  have  been  required 
to  pay  the  amount  of  the  first  judgment,  because  it  did  not 
then  constitute  a  lien;  but  he  would  have  to  satisfy  the  exe- 
cution issued  upon  it,  if  the  levy  did,  in  truth,  amount  to  a 
lien. 

Under  our  statutes,  the  period  of  the  docket  lien  is  less  than 
that  during  which  an  execution  may  issue,  and  the  same  is 
the  case  in  New  York,  as  well  as  in  many  other  states. 
According  to  the  provisions  of  section  214  of  the  Practice  Act 
in  force  up  to  1861,  an  execution  might  issue,  as  of  course, 
within  five  years  fi-om  the  entry  of  the  judgment;  and  after 
that  time,  upon  leave  of  the  court,  upon  showing  that  the 
judgment,  or  some  portion  of  it,  remained  unsatisfied  and  due. 
The  shorter  period  of  the  judgment  lien  was  adopted  for  the 
purpose  of  leaving  real  estate  unencumbered,  as  far  as  pos- 
sible, consistently  with  the  just  demands  of  creditors  for  ade- 
quate security.  The  brief  time  of  the  lien  of  a  mortgage — 
four  years — also  indicates  the. same  policy  of  the  law.  Not 
only  would  this  purpose  be  defeated  if  the  creditor  could,  dur- 
ing the  judgment  lien,  acquire  a  new  lien,  not  merely  co- 
extensive with  that  of  the  judgment,  but  even  extending  to  a 
time  after  a  recovery  upon  the  judgment  itself  was  barred  by 
the  statute  of  limitations;  and  it  would  seem  that  the  courts 
were  trifiing  in  holding  that  the  levy  and  proceedings  for  the 
sale  did  not  extend  the  docket  lien,  an  operation  that  would 
be  useless  in  the  presence  of  a  lien  that  might  continue  longer 
than  was  possible  for  the  docket  lien.  If  the  defendant  con* 
veys  his  real  estate,  subject  to  the  judgment  lien,  and  an  exe- 
cution is  thereafter  issued  during  the  period  of  that  lien,  such 
real  estate  may  be  levied  on  and  sold  under  the  execution, 
and  if  the  levy  produces  a  lien,  it  results  that,  by  operaticm 
of  law,  a  lien  may  be  acquired  to  secure  the  satisfaction  of  the 
judgment  upon  property  which  the  judgment  debtor  does  not 
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then  own.  No  one  would  contend  ibr  such  a  principle.  If 
there  was  no  lien  when  the  defendant  8<^d  the  property,  none 
could  be  produced  by  a  levy;  but  if  there  was  a  judgment 
lien,  and  the  property  conveyed  to  the  third  person  is  levied 
upon  and  sold  under  execution,  evidently  the  sale  must  be  the 
enforcement  of  the  judgment  lien,  as  that  was  the  only  exist- 
ing lien. 

Where  there  are  several  executions  in  the  hands  of  the  offi- 
cer at  the  same  time,  under  which  the  lands  are  sold,  it  is 
held  that  the  money  must  be  applied  first  to  the  satisfaction 
of  the  oldest  existing  judgment  lien:  Soe  v.  Swart,  6  Cow. 
294;  Barker  v.  OateSy  1  How.  Pr.  77;  Jaeksan  v.  SobertSj  11 
Wend.  422.  It  was  hold  in  Roe  v.  Swartj  eupra^  that,  although 
the  execution  upon  the  first  judgment  was  issued  within  ten 
years  from  the  docketing,  yet,  as  the  sale  was  not  made  within 
the  ten  years,  the  money  must  be  applied  to  the  satisfaction 
of  the  second  judgment.  And  where  an  execution  was  sent 
to  another  county,  and  was  received  by  the  sheriff  before  the 
judgment  was  docketed  in  that  county,  the  execution  took 
priority  from  the  date  of  the  docketing:  Stoutenburgh  v.  Vatir 
denburgh,  7  How.  Pr.  229. 

The  policy  of  the  law,  in  requiring  conveyances,  instru- 
ments, and  proceedings  affecting  real  estate  to  be  made  a 
matter  of  record,  so  as  to  impart  notice  to  those  dealing  with 
the  property,  is  manifest  from  numerous  provisions  of  the 
statute.  The  provisions  for  the  recording  or  filing  in  the 
proper  office  of  deeds,  mortgages,  contracts,  notices  of  Us  pen* 
dejis,  judgments,  and  attachments,  are  familiar  instances.  It 
may  be  contended,  and  perhaps  maintained,  that  by  the  pro- 
visions of  section  217,  that  property  ''may  be  attached  on 
execution,  in  like  manner  as  upon  writs  of  attachment,"  it 
was  intended  that  a  copy  of  the  writ,  with  a  description  of  the 
property  levied  upon,  as  in  the  case  of  an  attachment  when 
real  property  is  seized,  should  be  filed  in  the  proper  recorder's 
office;  but  however  this  may  have  been,  it  is  too  late  now  to 
insist  on  that  construction.  The  practice  has  been  almost 
uniform  since  the  adoption  of  that  provision  in  1851,  to  omit 
the  filing  of  a  copy  of  the  execution  in  the  recorder's  office. 
Cases  almost  innumerable  have  been  litigated  in  which  the 
levies  of  executions  were  in  question,  and  it  has  not  been  held 
anywhere,  so  far  as  we  are  apprised,  that  the  filing  of  a  copy 
ef  tiie  execution  and  levy  in  the  recorder's  office  was  essential 
to  the  maintenance  of  the  levy.    Vast  amofunto  of  land  m 
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lield  under  execution  sales  in  which  copies  of  the  writ  and 
levy  were  not  filed  in  the  recorder's  office;  and  a  change  in 
the  construction  of  the  clause  of  the  section  mentioned,  even 
if  we  thought  the  practical  construction  given  to  it  was  incor- 
rect, would  be  followed  by  most  disastrous  consequences.  The 
change  in  the  practice,  if  any  is  necessary,  should  be  made 
by  the  legislature,  so  that  its  operation  might  be  only  prospec- 
tive. It  requires  no  argument  to  show  the  bad  policy,  if  not 
injustice,  of  charging  those  dealing  with  the  property  with 
constructive  notice  of  a  lien  which  is  not  a  matter  of  record. 

Where  there  are  no  judgment  or  attachment  liens,  the  levy 
operates  upon  real  property  as  it  does  upon  personal  property, 
—  that  is,  the  execution  first  served  has  priority.  Whether 
such  priority  extends  to  subsequent  conveyances,  mortgages, 
or  judgments,  it  is  unnecessary  in  this  case  to  determine. 
Nor  does  it  become  necessary  to  inquire  as  to  tlie  priority  of 
executions  levied  before,  but  the  sales  made  after,  the  expira- 
tion of  the  judgment  liens;  for  the  property  in,  controversy 
was,  in  each  case,  levied  on  and  sold  under  an  execution 
issued  after  the  expiration  of  the  judgment  lien,  and  by  the 
successor  of  the  sheriff  to  whom  the  first  executions  were 
issued.  The  common-law  rule,  that  the  officer  who  has  com- 
menced the  execution  of  process  may  complete  it,  though  the 
return  day  has  passed,  will  not  aid  the  plaintiff;  for  the  rule 
has  not  been  extended  so  as  to  give  such  power  to  the  officer's 
successor,  except  when  the  power  is  conferred  by  statute;  and 
we  have  no  statute  that  would  reach  the  case;  and  besides 
this,  the  officer  who  made  the  sale  did  not  pretend  to  act 
under  the  executions  which  were  first  levied  upon  the  prop- 
erty. 

If  the  plaintiff  is  restrained  from  issuing  or  proceeding  with 
his  execution  until  the  judgment  lien  is  about  expiring,  and 
therefore  insists  that  he  ought  to  have  the  benefit  of  a  lien  by 
means  of  the  lev3ring  of  the  execution,  the  answer  is,  that  he 
may  demand  adequate  security  when  the  restraining  order  is 
made.  If  he  could  acquire  such  a  lien,  there  is  but  little 
doubt  that,  in  order  to  avoid  contingencies,  he  would,  in  most 
cases,  make  the  execution  lien  cover  all  that  the  judgment 
lien  did,  and  thus  the  latter  lien  would,  in  effect,  be  extended 
three  years  beyond  its  original  limit.  If  a  lien  of  a  greater 
duration  is  desired,  the  remedy  is  with  the  legislature;  and 
the  provisions  of  the  statute  on  this  subject  might  then  be 
brought  into  more  complete  harmony. 
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Our  conclosioii  upon  this  branch  of  the  case  i8|  that,  pend- 
ing the  judgment  lien,  the  levy  of  the  execution  neither  ex- 
tends the  existing  lien  nor  creates  a  new  lien;  that  the  sales 
under  the  executions  took  effect  by  relation  at  the  time  they 
were  respectively  levied,  and  not  at  the  date  of  the  levying  of 
the  previous  executions. 

The  sale  and  conveyance  under  the  Massett  judgment,  be- 
ing prior  to  that  made  under  the  Martin  judgment,  the  title  to 
the  property  vested  in  the  defendants,  unless  the  sheriff's  sale 
was  not  merely  voidable,  but  void,  because  of  its  having  been 
made  while  the  preliminary  injunction  in  Peyton  v.  ScanneUf 
8upraj  was  in  force.  The  deed  was  executed  after  the  injunc- 
tion was  dissolved.  Counsel  have  not  cited  any  authority  to 
this  precise  point,  and  we  shall  not  discuss  the  question  at  any 
considerable  length.  The  cases  all  agree  with  those  cited  by 
the  plaintiff,  that  a  sale  under  such  circumstances  was  a  viola- 
tion of  the  injunction,  and  that,  pending  the  injunction,  Mas- 
sett  might  have  been  punished  therefor  as  for  a  contempt,  and 
that  during  the  same  time  both  the  execution  and  sale  might, 
upon  proper  proceedings,  have  been  set  aside.  In  many  cases 
of  sale  or  transfer  of  property  in  disregard  of  an  injunction 
issued  at  the  instance  of  a  judgment  creditor,  the  defendant 
has  been  fined  to  the  extent  of  the  judgment  and  costs.  The 
court,  we  apprehend,  would  not  be  so  exact  in  measuring  the 
penalty  which  is  usually  imposed  for  the  benefit  of  the  injured 
party,  if  he  still  retained  his  original  security  for  the  payment 
of  his  judgment,  notwithstanding  the  sale  by  the  defendant, 
as  surely  would  be  the  case  if  the  sale  was  void.  Nor  would 
there  be  any  necessity  or  even  propriety  in  ordering  a  restora- 
tion of  the  property  to  its  previous  condition,  if  its  attempted 
disposal  in  violation  of  the  injunction  was  absolutely  void. 

We  are  of  the  opinion  that  the  Bale  was  not  void. 

Judgment  affirmed. 


Sawtxb,  J.,  delivered  a  dinenting  opinkn,  in  wUoh  Bgn^OB,  J., 

eorred,  of  which  the  foUowing  ie  a  aynopeies  — 

The  question  arises  on  the  facts  in  the  case^  whether  a  distinct  and  inde- 
pendent lien  can  attach  to  real  estate  by  virtae  of  an  actual  levy  of  an  exe- 
cution tipon  land  upon  which  the  judgment  under  which  the  execution  issued 
is,  by  virtue  of  its  being  docketed^  already  a  lien,  and  if  so^  whether  the  lien 
BO  acquired  by  a  levy  expires  with  the  docket  lien.  The  case  of  Wood  t. 
CoMn^  2  Hill,  229,  relied  upon  to  show  that  no  new  independent  Uen  is  ere* 
ated  by  a  levy,  when  the  judgment  is  a  lien,  does  not  in  any  respect  touch 
that  question.  The  question  there  was,  whether  it  was  absolntely  necessary 
to  miJLe  an  actual  levy  under  the  execution,  in  order  to  entitle  tiie  party  te 
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■eH  Hhein ths il^kntj^g at tfce  jadgmiit  cwatai > Ifan,  lUiiiaa 
differatt  qamticm.  from  the  one  under  coneidentioo.  It  ie  a  mistekea  netiom 
that  the  jadgment  lien  U  of  a  higher  nature  than  the  lien  by  levy,  and  that 
the  latter,  therefore,  merges  in  the  former.  On  the  contrary,  if  there  is  any 
difference,  the  lien  by  levy  is  of  tiie  higher  nature.  It  is  specific,  takes  lioM 
of  the  q^ieoiiic  pieee  of  property  by  specifio  acts  for  the  purpose  of  i^pprapri* 
ating  it  to  the  specifio  purpose,  while  the  judgment  lien  is  general  by  mere 
operation  of  law,  without  any  specific  act  directed  to  any  particular  piece  of 
property,  or  the  manifestation  of  any  intention  of  the  creditor  to  hold  a  lien 
on  the  specific  property,  attaches  itself,  generally,  to  all  lands  within  tha 
oounty  that  may  come  to  the  judgment  debtor  within  two  years  after  tka 
Judgment  is  dodceted,  without  reference  to  any  intent  of  the  creditor  to  a^ 
ply  it  in  satisfaction  of  the  debt:  Fmch  ▼.  Earl  qf  Winehelaea,  1  P.  Wms. 
(79;  Carter  v.  Champion,  8  Oonn.  559;  8.  0.,  21  Am.  Dec  695;  Commtm- 
weaUh  V.  McKiamm,  13  Seig.  ft  R.  146.  The  probate  act,  sec  141,  pnmdas 
that  on  a  mere  money  judgment  recovered  in  the  lifetime  of  the  deceaaed, 
no  execntiou  can  be  issued  alter  his  death,  whether  the  judgment  is  a 
lien  or  not,  for  no  execution  is  aUowed  to  issue.  It  can  only  be  paid  "in 
due  course  of  administration."  But  when  a  specifio  lien  has  been  acquired 
by  an  actual  levy  of  the  execution  upon  property,  "the  same  may  be  sold 
for  the  satisfaction  thereof.**  Thus  the  specific  Uen  of  an  actual  levy  is  re- 
garded by  the  statute,  as  it  is  in  fact,  of  a  higher  nature  than  a  geneni 
judgment  lien.  A  levy  creates  a  lien,  when  necessary  to  be  made  for  any 
purpose,  and  such  is  an  incident  of  every  seizure  in  any  mode  recognized  by 
law:  Wood  v.  Co^tsn,  5  Hill,  230;  Stauffer  t.  CommlMJoiwrv,  1  Watts,  300; 
S.  0.,  26  Am.  Dec  69. 

Without  any  statutory  provision  affecting  the  question,  except  the  adop- 
tion of  the  common  law,  an  actual  levy  would  create  a  lien.  Unleas  there 
is  something  in  our  statute  changing  the  effect  of  an  actual  levy  on  land% 
or  inconsistent  with  this  idea,  — that  an  actual  levy,  made  while  there  is  al- 
ready an  existing  docket  lien,  creates  a  new,  independent,  specific  lien  of  ita 
own,  not  independent  of  the  judgment,  indeed,  but  independent  of  the  gsn* 
oral  lien  created  by  the  judgment  fraprio  e^re,  under  the  statute,  at  tha 
moment  it  is  docketed,  — then  a  specific  lien  is  still  a  necessary  incident  to  a 
levy.  There  is  nothing  in  our  statute  limiting  the  effect  of  a  levy.  A  party 
having  a  judgment  may  have  execution  before  a  docket  Uen  is  acquired,  and 
again  alter  it  has  expired:  Sharp  v.  LwnJiBy,  34  CaL  611.  In  order  to  its  en- 
forcement when  there  is  no  judgment  lien,  a  lien  must  be  acquired,  and  this 
oan  only  be  done  by  levy.  Keal  property  oannot  be  affected  by  the  exeoutioD 
nntil  a  levy:  Practice  Act,  sec.  217.  If  a  levy  creates  a  specific  lien  upon 
the  property  before  a  judgment  lien  attaches,  or  after  it  expires,  why  is  not 
the  same  act  followed  by  the  same  consequences  when  performed  while  there 
\b  a  judgment  lien?  The  two  classes  of  lions  are  not  inoonsistent;  nor  are 
they  legally  identical  Each  is  governed  by  the  law  of  its  own  creation,  and 
depends  upon  its  own  peculiar  legal  principles,  lliare  is  nothing  in  the  stat- 
ute saying  that  an  actual  levy  in  one  ease  shall  not  be  foUowed  by  the  same 
consequence  as  in  the  other.  It  cannot  be  said  that  the  policy  of  the  statute 
is  to  limit  all  liens  to  two  years,  for  no  such  limitation  is  prescribed  to  liens 
acquired  by  levy,  when  there  is,  at  the  time,  no  docket  lien  in  existence.  It 
can  only  be  said  that  all  docket  liens  are  limited  to  two  years,  leaving  other 
liens  to  be  governed  by  other  principles.  The  legislature  might  well  think  it 
beat  to  make  a  distinntimi  between  general  and  specific  liens,  in  this  lespedb 
It  mfjo^  be  tiMogbt  a  hardship  to  dog  all  the  property  that  mi^^t  come  te 
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Che  debtor,  while  it  would  not  bo  a  hardship  to  oontinno  a  lien  upon  a  par- 
taoalar  piece  of  property  which  the  creditor  has  actually  seiied,  and  thareVj 
manifested  an  intent  to  hold  as  his  secoiity,  allowing  all  the  reat  to  go  on* 
touched.  It  ia  certain  the  logialatiire  haa  only  limited  the  general  jndg- 
ment  lien,  without  saying  anything  aboat  spedfio  Uena  created  by  lery. 
There  is  another  reason  why  a  party  shonld  be  allowed  to  secore  a  speeifio 
lien  by  levy,  even  while  there  is  a  judgment  Uen  in  existence.  The  sheriff 
is  not  permitted  to  sell  without  advertising  for  a  period  of  twenty  days.  If 
he  ahoold  fail  to  advertise  till  the  nineteenth  day  before  the  expiration  of  the 
judgment  Ilea,  he  could  not  sell,  while  it  would  continue  alive.  The  efiEect 
would  be  to  practically  abridge  the  five  years  given  him  by  statute,  by  nine- 
teen days. 

The  ab  ineonoenietUi  argument  to  sostain  the  other  view  is  not  entitled  to 
much  weight  against  well-settled  principles  of  law.  I  am  of  opinion  that  a 
creditor,  by  an  actual  levy  of  an  execution  on  real  estate,  acquires  thereby 
»  specific  lien  distinct  from  and  wholly  independent  of  any  general  Uen  ac- 
quired by  operation  of  law  by  the  mere  docketing  of  the  judgment,  which 
new  lien  is  in  no  way  affected  by  the  expiration  of  the  docket  lian.  After 
the  expiration  of  five  years  from  the  entry  of  the  judgment,  the  Uen  loses  its 
▼itaUty,  of  course;  for  the  judgment  is  dead,  and  incapable  of  enforcement. 
But  until  then  I  do  not  see  why  the  Uen  of  the  execution  does  not  contuiae 
tiU  the  judgment  is  satisfied.  This  has  not  been  a  practical  question  in  the 
older  states  under  former  statutes,  because  the  lien  and  the  jndgment  ran 
together,  and  expired  together.  But  under  our  statute^  the  question  beoomes 
practical  and  important. 

It  ia  insisted  that  if  Martin  acquired  a  Uen  by  virtue  of  the  levy  on  No- 
vember 23,  1865,  the  sale  was  not  made  on  that  execution,  or  by  the  same 
aheri£^  but  by  his  successor,  on  another  execution  issued  to  him;  that  the 
two  eherifis  were  not  in  privity;  and  that  the  second  sheriff  had  no  power  to 
•eU  an  interest  seised  by  the  first  sheriff  on  another  writ.  It  is  true  that 
when  a  levy  has  been  made,  and  the  execution  returned  with  the  levy  in- 
dorsed, the  officer  who  made  the  levy  may  go  on  and  sell  after  his  term  haa 
expired:  MeFarkmi  v.  Ovrin,  3  How.  717.  So  where  an  attachment  was 
made  on  real  estate,  and  returned,  it  has  been  held,  under  a  statute  subetan- 
tiaUy  similar  to  ours,  that  a  sale  made  by  the  officer  after  his  term  had  expired 
was  weU  made:  Ameriean  Exchange  Bank  v.  Morris  Canal  Co.,  6  Hill,  366. 

It  does  not  necessarily  follow,  however,  that  the  sale  would  not  have  been 
TaUd  had  the  execution  been  directed  to  and  executed  by  the  new  sheriff. 
No  authorities  have  been  cited  to  the  effect  that  it  would  not  have  been 
vaUd.  Real  estate  levied  on  is  taken  into  the  custody  of  the  law  rather  than 
of  the  sheriff  The  evidence  of  the  levy  must  be  by  matter  of  record  only. 
When  the  levy  has  been  made,  the  Uen  attaches,  and  through  the  execution 
connects  itself  with  the  jndgment,  and  when  the  execution  is  returned  with 
the  levy  indorsed,  the  levy  becomes  matter  of  record,  of  which  aU  must  take 
notice.  If  a  second  execution  issues,  and  is  deUvered  to  a  succeeding  sheriff 
and  he  sells  the  land  under  the  judgment,  and  in  pursuance  of  his  writ,  I  do 
not  see  why  he  would  not  perfect  the  Uen  before  acquired  into  a  perfect  title. 
The  first  levy  impressed  a  Uen  on  the  land,  and,  through  the  execution  au- 
thorising the  seixure,  connected  it  with  the  judgment,  and  under  the  second 
execution  the  land  was  sold,  and  the  title  passed.  The  property  was  the 
property  of  the  debtor,  subject  to  the  oreditor'B  lian,  and  the  debtor'a  prop- 
erty is  what  the  sherifl^  under  the  seoond  writ,  was  oommaiidsd  to  selL  ^e 
land,  through  the  speoiflo  Uen  of  the  levy,  waa  ia^tho  owtodj  al  tfaa  law  lor 
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tta  MtisfMtion  of  tbo  Jodgmenti,  aadtiiifl  ntiifMtua  WIS  workad  o^ 
the  exeentioa  aad  nle  by  the  aherifll    In  tlia  oMe  of  aa  ■ttarhmimt^  tba 
is  not  upon  tho  aune  writ  m  that  imdor  which  the  lerj  ia  made,  yet  the 
iindor  the  execotion  aabeeqiieiitly  iMiied  mnat  be  Talid.    It  ia  in  the 
siiit»  and  the  levy  oonnecta  the  lien  with  the  judgment*  through  the  writ  of 
attachment*  and  the  aale,  onder  another  and  diflhrent  writ^  perfecta  the  lion 
into  a  title.    Why  do  not  the  aame  raaolta  follow  when  the  lery  ia  on  a  dif« 
f eient  execation  in  the  aame  oaae? 

In  the  caae  of  personalty  there  might  be  aome  diflicolty  in  cooseqaflnoe  of 
want  of  poaseaaion,  bat  no  reaaon  appears  why  a  valid  sale  of  realty  could 
not  be  thna  effscted.  The  sheriff  mi^t  in  fact  limit  hia  aale  to  soch  interest 
aa  he  himself  aeiced.  Bat  in  this  oaae  he  aold  the  lot*  not  any  particular  in- 
terest, seij»d  by  him.  While  nnder  the  common-law  rale  the  rq^nlar  mode 
woold  have  been  for  the  former  sheriff  to  have  completed  the  execation  of 
the  process  commenced,  I  think  the  sale  by  Doane  was  weU  made,  and  per- 
fected the  lien  created  by  the  former  levy  into  a  title.  If  I  am  correct  in 
this,  the  lien  onder  the  first  execation  issoed  on  the  Martin  jndgment  is  prior 
to  the  defendant'a  lien  nnder  the  ICaaaett  judgment,  and  the  court  erred  in 
finding  the  latter  to  be  prior.  I  aee  no  reason  for  holding  a  levy  to  be  dis- 
charged by  a  temporary  injunction.  The  deed  of  January  29,  1862;  waa  im- 
properly admitted  in  evidence:  MeMkm  v.  O'Comur^  27  OtL  247;  Mom  t. 
Shear,  30  Id.  472. 

As  to  the  Martin  attachment*  it  ia  unneceasary  to  determine  whether  there 
was  a  levy  or  not  But  if  a  levy  was  made,  I  do  not  aee  upon  what  principle 
the  specific  lien  thua  acquired  merged  in  the  judgment  Hen.  An  attachment 
lien  is  superior,  rather  than  inferior,  to  the  general  judgment  lien.  I  appro- 
bend  that  a  lien  acquired  by  an  actaal  levy,  under  aa  execution  made  before 
the  judgment  is  docketed,  would  neither  be  loat*  merged,  nor  modified  by 
the  subsequent  docketing  of  the  judgment.  And  I  see  no  reason  ^y  the 
same  principle  should  not  apply  with  respect  to  a  lien  acquired  by  an  aotoal 
levy  under  an  attachment. 

The  sale  under  the  Massett  judgment,  while  an  injunction  existed,  is  not 
void,  but  is  valid  on  a  collateral  attack.  I  am  of  opinion  that  the  judgment 
should  be  reversed,  and  a  new  trial  granted. 

Ix  AcnoN  OF  Ejectmxnt,  Sitbsxqukntlt  AoQuntSD  Tttls  must  bb  Sir 
OUT  in  supplemental  answer:  People*9  Savings  Bank  v.  HodgdUm,  64  GaL  W| 
Kahn  V.  Old  T,  M,  Co,,  2  Utah,  186,  both  citiiig  the  principal  case. 

Attaohmknt  Lien,  Origin  and  Natubs  of:  See  FranJeUn  Bank  v.  Baekid' 
der,  39  Am.  Dec.  601,  note  606,  where  this  subject  is  treated  at  length. 
When  a  judgment  is  rendered  in  an  attachment  suit,  and  beoomea  a  lien  en 
real  property  attached,  the  lien  of  the  attachment  is  merged  in  the  judgment: 
Porter  v.  Pko,  55  CaL  174;  TUUm  v.  Cqfield,  2  CoL  401,  both  citing  the  prin- 
cipal case.  The  lien  of  an  attachment  takea  offset  from  the  levy  therscft 
RUter  V.  Scannell,  70  Am.  Dec.  776. 

Executions  Lkvixd  on  Pebsonal  Pbopbbtt  abb  Libhb  nr  Qedbb  Ib 
which  they  are  received  by  the  sheriff:  Leach  v.  Pine,  80  Am.  Deo.  376;  Knoa 
V.  Webster,  86  Id.  779,  note  783,  where  other  caaea  are  collected.  Whars 
there  is  no  judgment  lien,  the  levy  of  an  execution  upon  real  estate  operatsi 
as  it  does  upon  personal  property:  Anderson  r,  Dougiass,  1  Ooop^  Tena.  Oh. 
438,  citing  the  principal  case. 

ExBouTioN  Creditob  HAS  Ko  LiBB  OB  pBBaoBAL  TmomKiT  xnnm  Iatti 
Knoa  V.  Webster,  86  Am.  Deo.  77;!,  note  782;  whare  Mm 
Reems  v.  Sebem,  85  Id.  513,  note  616. 
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Im  Vkbm oifT  It  is  KsonaABT  to  VAumrr  or  Litt  or  Kijuirriair  oa 
real  estate  that  the  execation  and  tlie  offioer^i  retain  tliMrton  ahonld  be  ra- 
eorded  in  the  proper  office  within  the  life  of  the  ezeeatiflo  and  before  the 
retom:  LUtie  ▼.  Sleeper^  86  Am.  Bea  097. 

Lmff  u  Inskparabui  Imoideht  to  Lmtt  or  Kmouthmt  at  Commok  Lawi 
See  ffmcTs  ffein  t.  itott^  51  Am.  Deo.  fi06^  note  512;  where  othw  omm  aiv 
odlleoted. 

Eiraor  or  Sunro  odt  Eubuutium  to  CoHTnnm  Lmr  or  JuDOMBrr:  See 
Bcmkqf  MimmriT.  WeUs,  51  Am.  Deo.  163»  note  166^  where  thii  rabjeot  ia 
treated:  /Moe  t.  Sfo^fi,  70  Id'eOd,  note  70S. 

Lbvt  of  EziooTioir  mntmo  Exisnuoi  or  JuDOimrT  Ijbn  betsbem 
Cheates  Nkw  Leek  nw  eztenda  the  jndgment  lien:  Roger§  t.  Dnffel,  46  GeL 
655;  Mif  V.  Foiier,  61  Id.  287,  both  citing  the  principal  caae. 

Thx  pbihgipal  OAn  is  gftbd  in  Eldridge  ▼.  Wright,  55  GkL  536^  to  tha 
point  that  a  redemption  is  Tirtnally  a  tranafer  of  the  oertiflcate  of  ealo}  and 
in  Marim  ▼.  Prather,  82  Ind.  537,  to  the  point  that  a  ■heriff '■  nJe  of  land  ca 
azecntion  under  a  judgment^  after  ten  yean^  without  rtfiral  and  leare  of  tha 
eoortk  ia  Toidahle^  bat  not  Toid. 


Lee  V.  FiGG. 

rS7  Cautobnia,  828.J 

Wbku  thxeb  IB  HOT  Entirb  Absbnob  nr  Plbadibo  of  Allboatiohs 
oonstitating  eaase  of  action  or  defense,  and  no  demurrer  ia  filed,  or  ob- 
jection made  in  the  court  below,  the  judgoient  will  not  be  disturbed  by 
the  appellate  court. 

Gokyetancb  without  Consideration,  Made  bt  Debtor  for  Pitbfosb  of 
Defrauding  his  Creditors,  may  be  avoided  by  the  creditors,  whether 
the  grantee  was  aware  of  the  fraudulent  purpose  and  actively  aided  it 
or  not.     He  is  not  a  purchaser  in  good  faith. 

Judgment  bt  Confession  Entered  in  Open  Court,  and  Regularlt  Signed 
BT  Judge,  is  not  a  nullity  on  its  face  because  of  defects  in  the  statement 
of  the  facts  out  of  which  the  indebtedness  arose.  If  the  court  had  juris- 
diction of  the  subject-matter  and  of  the  parties,  however  irregular  or 
erroneous  it  may  be,  it  cannot  be  called  in  question  in  a  collateral  pro- 
ceeding. It  can  only  be  attacked  by  the  creditors  of  the  defendant,  who 
are  defrauded  thereby,  and  in  a  direct  proceeding  for  that  purpose. 

Whbbe  Complaint  Alleges  Judgment,  Issuance  of  Execution  and  Salb 
thereunder  of  land,  and  the  answer  denies  the  validity  of  the  judgment, 
and  that  the  plaintiff  acquired  any  title  by  the  pretended  sale,  the  exe- 
cution and  sale  are  not  sufficiently  denied  to  require  the  execution  to  be 
put  in  evidence. 

BjECTMEirr  for  a  lot  of  land  in  Baoramento.  Barton  Lee, 
ibe  father  of  the  plaintiff,  owned  the  demanded  premises  in 
1860.  He  failed  in  business,  and  conveyed  this  and  other 
property  to  assignees  in  trust  to  pay  his  debts,  amoonting  to 
several  hundred  thousand  dollars.  On  the  26th  of  Septem* 
ber,  I860,  the  assignees,  at  his  request^  oonv^yed  tha  lot  to  F* 
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Ogden;  and  Lee,  at  the  same  time,  also  made  a  conveyanoe 
thereof  to  Ogden.  No  consideration  was  paid.  In  1862, 
Ogden,  at  plaintiff's  request,  conveyed  the  lot,  without  conaid- 
eration,  to  J.  B.  Haggin.  In  April,  1867,  Haggin  conveyed  the 
demanded  premises  to  the  plaintiff  without  consideration.  On 
May  4th,  1850,  Barton  Lee  gave  H.  Gheever  a  mortgage  on  a 
larger  lot,  including  the  demanded  premises,  to  secure  the 
payment  of  two  thousand  five  hundred  dollars.  Gheever  as- 
signed this  debt  and  mortgage  to  Henley  and  Hastings.  On 
the  10th  of  January,  1851,  Barton  Lee  signed  and  filed  the 
confession  of  judgment  to  Henley  and  Hastings,  which  is  re- 
ferred to  in  the  opinion.  Judgment  was  thereupon  entered,  as 
stated  in  the  opinion.  Execution  issued  under  this  judgment, 
and  the  sheriff  sold  the  premises  to  J.  P.  Overton  for  ten  thou- 
sand dollars,  who  entered  into  possession,  and  erected  a  brick 
building  thereon.  In  1851,  Overton  sold  to  one  McGall;  and 
the  defendant  held,  at  the  commencement  of  this  action,  title 
derived  from  McCall  through  sundry  mesne  conveyances. 
The  complaint  was  in  the  usual  form,  and  was  filed  May  17, 
1868.  The  answer,  besides  containing  a  general  denial,  set 
up  an  equitable  defense,  the  material  parts  of  which  are  as 
follows:  "  1.  That  on  the  26th  of  September,  1850,  one  Barton 
Lee  conveyed  himself,  and  caused  to  be  conveyed,  to  one  Fred- 
erick Ogden,  lot  No.  5,  in  the  block  bounded  by  I  and  J  and 
Second  and  Third  streets,  of  Sacramento  City,  California, 
which  said  lot  was  of  the  value  of  twenty  thousand  dollars, 
and  that  thereby  the  legal  title  of  said  lot  vested  in  the  said 
Ogden;  that  at  the  time  of  said  conveyance  the  said  Barton 
Lee,  by  the  title  hereinafter  stated,  derived  from  John  A.  Sut- 
ter, owned  said  lot,  and  conveyed,  and  caused  the  same  to  be 
conveyed,  to  the  said  F.  Ogden,  without  consideration,  and  for 
the  purpose  of  hiding  and  secreting  the  same  from  his  credi- 
tors, he,  the  said  Barton  Lee,  being  insolvent  at  the  time,  and 
being  indebted  to  numerous  creditors  in  the  sum  of  several 
hundred  thousand  dollars."  The  complaint  also  alleged  the 
recovery  of  the  judgment  by  Henley  and  Hastings,  the  issu- 
ance of  process  and  sale  under  it,  the  purchase  by  Overton, 
the  execution  of  a  sheriff's  deed,  and  the  recording  of  the 
same,  and  Overton's  subsequent  entry  into  the  poflsession,  and 
his  erection  upon  said  lot  of  a  building  which  cost  not  less 
than  fifty  thousand  dollars.  The  answer  closed  with  a  prayer 
that  the  plaintiff  be  decreed  to  convey  to  the  defendant  all  the 
interest  in  the  demanded  premises  which  he  aoquired  by  the 


April,  1869.]  LxK  V.  FioQ.  978 

deed  frooi  Haggin.  The  plaintiff  filed  a  repUoalion  to  the  new  . 
matter,  of  wbidi  the  material  part  is  as  follows:  ''And  the 
said  plaintiff  is  informed  and  believes,  and  upon  information 
and  belief,  denies  that  the  said  Barton  Lee  was  ever  served 
with  process  in  said  supposed  action  of  Henley  and  Hastings 
against  said  Barton  Lee.  And  he  denies  that  the  said  Barton 
Lee  ever  made  any  appearance  therein;  and  he  also  denies 
that  the  said  court  had  any  jurisdiction  to  render  said  sup* 
posed  judgment  and  decree,  or  either  of  them;  and  avers  that 
the  same  and  each  of  them  is  void;  and  that  said  supposed 
process  and  decree,  on  which  supposed  judgment  said  property 
is  pretended  to  have  been  sold,  was  the  said  sui^posed  judg- 
ment, and  not  upon  any  legal  process  issued  out  of  this  court" 
On  the  trial,  the  process  upon  which  the  sheriff  sold,  under 
the  judgment  against  Lee,  was  not  offered  in  evidence,  but  the 
sheriff's  deed  under  the  sale  was  introduced  in  evidence.  The 
court  below  directed  the  plaintiff  to  convey  all  his  interest  to 
the  defendant,  and  the  plaintiff  appealed.  Other  facts  an 
stated  in  the  opinion. 

BobvMonj  Rainagey  and  Dunlap,  for  the  appellant 

Oeorge  Cadwaladevj  for  the  respondent. 

By  Court,  Bawyeb,  C.  J.  Appellant's  first  point  seems  to 
be  in  the  nature  of  a  demurrer  to  the  answer,  on  the  ground 
that  the  facts  stated  are  insufficient  to  constitute  a  defense. 
No  demurrer  appears  to  have  been  filed,  and  the  point  seems 
to  be  made  here  for  the  first  time.  There  is  not  an  entire 
absence  of  allegations  of  fraud  in  the  transfer  from  *Barton 
Lee  to  Ogden.  There  is  an  attempt  to  allege  a  transfer  for 
the  purpose  of  defrauding  creditors  of  Lee,  and  if  there  is  any 
objection  to  the  pleadings,  it  is  that  the  allegation  is  defective. 
The  point  was  fully  litigated  on  the  trial,  and  in  such  case  the 
judgment  will  not  be  reversed  upon  the  point  taken  here  for 
the  first  time:  Practice  Act,  sec.  71;  King  v.  Davisy  34  CaL 
100.  But  we  think  the  answer  sufficient..  It  avers  that  the 
conveyance  to  Ogden  was  without  consideration,  and  this  is 
sufficient  to  avoid  it  as  to  creditors  of  Lee,  whether  Ogden  was 
aware  of  the  fraudulent  purpose  of  Lee  and  actively  aided  it 
or  not.     He  was  not  a  purchaser  in  good  faith. 

The  judgment  by  confession  in  the  case  of  Henley  and 
Hastings  v.  Barton  Lee^  rendered  in  1851,  is  not  a  nullity  on 
its  face,  in  consequence  of  the  defects  in  the  statement  The 
court  had  jurisdiction  of  the  subject-matter  and  th0  par- 
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ties,  however  irregular  or  enoneoiu  it  may  be,  and  it  cannot 
be  called  in  question  in  a  collateral  proceeding.  It  was  en« 
tered  in  open  court  and  regularly  signed  by  the  judge,  as  was 
the  practice  under  the  code  of  1850:  Cloud  v.  El  Dorado  Co^ 
12  Cal.  183  [73  Am.  Dec.  626];  Arrington  v.  Sherry^  6  Id.  518. 
The  judgment  is  good  as  between  Henley  and  Hastings  and 
Barton  Lee,  and  was  only  subject  to  be  attacked  for  fraud  by 
creditors  of  Lee,  who  were  defrauded  thereby,  and  that  in 
some  direct  proceeding  before  a  sale  of  the  property  under  it 
to  innocent  parties:  MiUer  y.  EarUy  24  N.  Y.  111.  In  this  case 
the  parties  seeking  to  attack  the  judgment  collaterally  are 
not  creditors  of  Lee,  and  they  seek  to  avoid  a  sale  under  it  of 
property  which  has  long  since  passed  into  the  hands  of  inno- 
cent purchasers.  The  cases  of  Richards  v.  MeMiUan^  6  Cal. 
419  [66  Am.  Dec.  621],  Cordier  v.  SehioWy  12  Id.  148,  B.  C, 
18  Id.  676,  and  WiUozson  v.  Burtonj  27  Id.  229  [87  Am.  Deo. 
66],  were  all  direct  proceedings  by  creditors  to  vacate  the 
judgments  themselves  on  the  ground  of  fraud;  and  the  ques- 
tion was,  not  whether  the  several  judgments  were  absolute 
nullities  upon  their  face,  but  what  was  their  value  as  evidence 
on  the  issue  of  fraud  raised  in  the  proceedings  to  impeach 
them.  Or,  what  was  the  prima  fade  presumption  arising  on 
the  face  of  the  record  from  a  failure  to  state  fully  the  facts 
required  by  the  statute  with  respect  to  the  issue  of  fraud 
raisec}  by  the  creditors,  who  claimed  that  they  had  been  de- 
frauded? The  court  held  it  to  a£ford  prima  fade  evidence  of 
fraud,  .but  that  it  was  admissible  to  support  this  judgment  by 
evidence  showing  that  the  transaction  was  bona  Jide^  and  the 
judgment  rendered  upon  an  indebtedness  really  due.  This 
necessarily  assumes  that  the  judgment  is  valid  till  vacated 
upon  a  direct  proceeding  for  the  purpose.  The  case  of  Chapin 
V.  Thompson^  20  Cal.  681,  cited  by  appellant,  affords  him  no 
aid.  It  will  be  found  that  the  case  in  no  respect  touches  the 
question. 

We  think  the  averments  of  the  issuing  of  process  and  sale 
,  thereunder,  under  the  Hastings  and  Henley  judgment  against 
Lee,  are  not  sufficiently  denied  to  require  the  execution  to  be 
put  in  evidence.  The  denial  is  rather  of  the  effect  of  the  facts 
averred  than  the  facts  themselves.  The  whole  theory  of  the 
defense  on  this  point  is  that  the  judgment  is  void  upon  its 
face,  and  the  denials  are  shaped  according  to  this  theory. 

Judgment  and  order  affirmed,  and  remiUUw  ordered  to  issue 
forthwith. 
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JuDOMDrr  \r  CovwEmaov,  whbn  Void  and  whxn  Valid. — It  can  seldom 
be  said  with  oorreotness  that  a  judgment  by  oonfessioii,  without  action^  is 
absolutely  roid,  in  the  striot  sense  of  the  term.  Courts  have  not  always 
employed  the  word  *'  Toid»"  as  applied  to  judgments,  with  absolute  predsion. 
Judgments  have  sometinies  been  denominated  roid  when  they  were,  in  fact, 
Toid  only  as  to  a  certain  class  of  persons,  but  in  other  respects  merely  void- 
able. Thus  in  the  cases  of  Bdgar  v.  Oreer,  7  Iowa,  136^  Kennedp  v.  Lowe,  9 
Id.  580,  and  Bernard  v.  Dcuglas,  10  Id.  370,  language  used  by  the  oonrl 
would  seem  to  indicate  that  it  reguded  a  confession  of  judgment  made  upon 
a  defective  statement  of  facts  as  void.  But  in  the  last  of  these  cases  the 
judgment  was  really  declared  void  only  so  far  as  third  parties  were  concerned. 
And  in  the  subsequent  case  of  PUnmmer  v.  Douglas,  14  Id.  09,  8.  0.,  81  Am. 
Dec.  456,  Baldwin,  0.  J.,  delivering  the  opinion  of  the  court,  said,  in  refer- 
ence to  the  other  two  cases;  "  We  do  not  think  that  the  court,  in  ^e  case  of 
Edgar  v.  Oreer,  7  Iowa,  136,  or  Kennedjf  v.  Lowe,  9  Id.  580,  decided  that  the 
judgments  in  those  cases  were  entirely  void.  What  the  effect  of  such  judg- 
ments would  have  been,  as  between  the  parties,  had  they  not  been  appealed 
from,  was  not  passed  upon." 

In  DaMaon  v.  Akxainder,  84  N.  0.  621,  it  was  held  that  a  proper  state- 
ment was  necessary  to  give  the  court  jurisdiction,  and  that  a  judgment  by 
confession,  entered  upon  an  insufficient  statement  of  the  indebtedness  for 
which  it  was  confessed,  was  irregular  and  void.  In  Tucker  v.  OiU,  61  HI.  236, 
a  judgment  was  confessed  in  vacation  before  the  derk,  and  was  entered  by 
him  for  twenty-six  thousand  dollars,  although  the  amount  confessed  was  fifty 
thousand  dollars.  It  was  decided  that  the  judgment  so  entered  was  void. 
As  the  clerk  had  no  judicial  power,  but  acted  merely  in  a  ministerial  ca- 
pacity, it  was  held  that  he  must  either  enter  judgment  for  the  sum  confessed, 
or  not  at  all.  In  CarUn  v.  Taylor,  7  Lea,  666,  it  was  decided  that  a  judgment 
rendered  in  Ohio,  upon  a  power  of  attorney  to  confess  judgment  executed  in 
Pennsylvania,  against  a  person  resident  in  Tennessee,  without  personal  or 
constructive  service  of  process,  was  void,  and  that  nid  tiel  record  was  a  good 
plea  to  an  action  thereon  in  Tennessee.  In  Stem  v.  Oood,  115  111.  93,  a  judg- 
ment by  confession  was  entered  by  the  clerk  of  the  court  in  vacation,  with- 
out there  being  filed  at  the  time  any  proof  of  the  execution  of  the  power  of 
attorney  to  confess  judgment.  The  judgment  was  set  aside  on  the  motion  of 
the  defendant,  and  the  execution  issued  thereon  was  quashed.  In  that  case 
it  was  queried  whether  the  judgment  was  not  void. 

But  while  there  may  be  some  cases  in  which  the  judgment  is  absolutely 
null  and  void,  such  cases  are  rare:  Freeman  on  Judgments,  sec.  557.  A 
judgment  by  confession,  rendered  without  any  statement,  or  rendered  upon  a 
defective  statement,  has  been  held  to  be  valid,  as  between  the  parties:  In 
re  Fuller,  1  Saw.  243;  Ghafin  v.  McLaren,  105  Ind.  563;  MiUtr  v.  Earle,  24 
K.  Y.  110;  NeuOHiumv.  Kdm,  24  Id.  325;  Harrieony,  Otbhone,  71  Id.  58.  The 
validity  of  a  judgment  is  not  impaired,  as  between  the  parties  thereto,  because 
of  defects  in  the  statement  upon  which  it  is  rendered:  Pond  v.  Davenport,  44 
OaL  481;  Plummer  v.  Douglas,  14  Iowa,  69;  S.  C,  81  Am.  Dec  456;  Bryan  v. 
Miller,  28  Mo.  32;  S.  C,  75  Am.  Dec.  107;  Boto  v.  Dorseheimer,  31  Mo.  349; 
MUler  V.  Barle,  24  N.  Y.  110;  In  re  Fuller,  1  Saw.  243. 

A  judgment  by  confession  rendered  upon  a  statement  which  is  defective  is 
not,  as  a  general  rule,  regarded  as  void.  It  is  erroneous,  and  may  be  set  aside 
in  a  direct  proceeding  for  that  purpose,  but  it  is  voidable  only;  and  so  long 
as  it  stands  unvacated,  and  apparently  in  full  force,  it  cannot  be  attacked 
collaterally:  Richards  v.  McMiUan,  6  CaL  419;  8.  C,  65  Am.  Bea  521;  Bur^ 
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dM  ▼.  Onniay,  IS  lofWK,  842;  ShOchn  t.  8trjfkar,  84  Buk  116;  &  C,  21 
How.  Ft.  829;  J^mmIt.  /Veiidk,  28N.  T.  286;  ff^ifiimr.  BmBord,  12 Tn.  7; 
PMev.  ^Ti^Am,  43  Wis.  631.  As  to  eraditon,  a  }ii<i^e&t  hyetmimmmmk 
•  lUtemiui  wliiefa  doM  not  oooiply  with  the  r6qnimn€D,tB  <^  the  ststete  ia 
inraiid,  aad  may  be  set  aside.  While  not  abeolntely  Toid,  it  is,  as  to  ihtma^ 
prima  finAt^  frandoleiit:  Ftmi  t.  Detomport,  44  OsL  481;  Ckapm  v.  MeLmtti, 
1'06  Ind.  683;  Kemnedy  r.  Lmoe^  9  Iowa»  68D;  Bernard  ▼.  Zhmgiat,  10  Id.  870; 
JPryait  t.  MUkr,  28  Mo.  32;  &  C,  75  Am.  Deo.  107;  Bowr.  Dorteikmmer,  81 
Mo.  849;  Jmmea  t.  iTorey,  2  Oow.  246;  &  C,  14  Am.  Deo.  476;  NbrrhT. 
DetUoHt  30  Barb.  117;  WkmAremter  v.  Md^erion,  30  Id.  186;  JfoDoweff  t.  Ikm- 
iek,  88  Id.  143;  B&mM  v.  Htnry,  13  How.  Fr.  1^;  Von  Becky.  Skuman,  13 
Id  472;  Ex  parte  Carroa,  17  S.  0.448.  Andif  thestetoBiantof 'bctioator 
wldch  the  mdebtedneas  arose  is  false,  or  so  grossly  ioaoonrate  aa  to  mialesd 
inqairers,  tiie  oonfessien  will  be  held  void  as  to  the  oreditors  of  the  judgment 
debtor:  Mobn  ▼.  Mejfer,  19  Id.  190.  And  a  jndgment  oonfessed  for  the  pur- 
pose of  defraading  oreditors  will  be  set  aside  as  to  judgmsnt  and  eaceottiQn 
ei«ditor%  althoagh  it  will  not  be  relieved  against,  so  finr  as  the  defendant 
himself  ia  ooncemed:  ShaUerou  v.  Deals^  43  N.  J.  L.  177. 

CoivnasioK  or  JxTDowar  without  Crbditob's  Khowlbdob  or  raqnest  ia 
Invalid  as  against  sabseqnent  attaching  creditors:  WHeoomm  ▼.  Bmriom,  27 
Gal.  228;  8.  O.,  87  Am.  Deo.  66.  And  sach  jndgment  will  be  Taoated  on  tlie 
motion  of  the  creditor:  Far7ner8'  and  Meehanie^  Bank  t.  JfUer,  80  Iaiwa» 
283.  Bot  it  may  be  ratified  by  the  creditors.  And  knowledge  and  conaoit 
by  the  creditor's  attorney  are  sufficient:  Chapm  t.  MeLaren,  106  Ind.  683. 

Void  as  to  Part.  —  Where  part  of  the  amonnt  for  which  a  judgment  is 
confessed  is  improperly  included  in  the  judgment,  the  judgment  will  be  Toid 
•Ely  as  to  that  part,  and  valid  as  to  the  rest,  provided  there  was  no  fraud  in 
the  confession:  Kern  v.  C1ui!fant,  7  Minn.  393;  WtUs  v.  Oieaeke,  27  Id.  478; 
Davenport  v.  Wright,  51  Pa.  St.  292;  Freeman  tm  Judgments,  sec.  645. 

Authority  to  Enter  Judgment  bt  CoNncssiON  should  bb  Stbictlt 
Pursubd:  Chopin  v.  Thompaon,  20  Cal.  681;  KeUh  v.  Kellogg,  97  BL  147; 
Onibba  v.  Blum,  62  Tex.  426. 

Statkhsnt  vor  JuDGicxNT  BT  Ck>NFESsiON  should  concisely  set  out  the 
facts  out  of  which  the  indebtedness  arose:  Pond  v.  Davenport,  44  CaL  481; 
Chappel  V.  Chappel,  12  N.  Y.  215;  S.  C,  64  Am.  Dec  496,  note  601,  whers 
this  subject  is  considered;  Freeman  on  Judgments,  sec.  649. 

JUDOXENT  HAT  BE    CoNEBaSBD  lOB   MOMET  NOT  TKT  DuB»  Slid  tO  SeOOFI 

future  advances:  Black  v.  Pattieon,  61  Min.  699;  ifecftomef'  Bank  t.  ifiyBr» 
6  S.  W.  Rep.  237  (Sup.  Ct.  Mo.,  Deo.  1887);  BrinkerJuff  v.  Jfotm,  6  Johns. 
Ch.  320;  TnacaU  v.  King,  6  N.  Y.  147;  Cook  v.  Whippk,  66  Id.  150;  S.  a, 
14  Am.  Rep.  202;  Freeman  on  Judgments,  sea  646.  In  Baldwin  v.  Frejfden* 
daU,  10  HI.  App.  106,  however,  it  was  held  that,  under  the  Blinou  statnte 
whioh  authorizes  the  confession  of  judgment  npon  all  debts  due,  a  judgment 
by  confession  taken  before  the  debt  is  due,  is  a  nullity.  See  also  Spier  v.  CorQ, 
33  Ohio  St.  236.  But  where  a  power  of  attorney  to  confess  judgment  on  a 
Bote  authorises  a  confession  at  any  time  after  the  date  of  the  note,  a  jndg- 
ment confessed  before  the  maturity  of  the  note  will  be  valid:  Sherman  v. 
BaddOy^  11  HL  622;  Adam  v.  Arnold,  86  Id.  186.  And  where  a  power  of 
attonftey  to  confess  judgment  "  at  any  time  hereafter"  is  giTen,  a  judgmsnt 
eaitered  on  t^  same  day  is  vslid:  Cumaadm  v.  Hobnm,  11  lU.  App.  158| 
Thamae  v.  MueUer,  106  DL  36. 

JuDOMENT  BT  CONFESSION  AHAntST  Mamltep  Womak. — This  snbjeet  is 
fuUy  disoossed  in  the  note  to  Caldwell  v.  Waiere,  56  Am.  Dea  603  et  seq. 
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Partner  has  not  Authoiut«  to  Coimas  Judgvent  against  his  Firm, 
by  Yirtne  of  hia  general  power  to  act  as  agent  for  the  partnersbip.  A  jndg* 
ment  confessed  by  one  partner  in  the  name  of  the  firm  is  not  valid  as  against 
the  members  of  the  firm  who  did  not  sign  the  confession:  Freeman  on  Judg- 
ments, sec.  645;  EUhll  v.  Eolbrock,  33  Ala.  659;  ChrUty  v.  Slverman,  10  Iowa, 
686;  North,  v.  Mudgt,  18  Id.  496;  Soper  v.  Fry,  37  Mich.  236;  BtotdetUmryh 
V,  Vandenhurgh,  7  How.  Pr.  229;  Btekardmm  ▼.  Fuiler,  2  Or.  179;  Morgan  t. 
8coU,  12  Am.  Dec  36,  note  37. 

Hor  la  a  judgment  by  confsssMm  of  one  of  tiie  partners,  alter  the  disKila- 
tion  of  the  firm,  binding  upon  the  firm:  Canada  Lead  Mime  Co*  v.  Sieiwen,  11 
L.  C.  433;  Conery  v.  Motd^ford,  30  La.  Ann.,  pt.  1,  692.  A  judgment  by 
eonfession  of  one  of  two  defendants  is  void  as  to  the  defendant  who  did  not 
eonfess  judgment,  and  a  sale  of  his  property  thereunder  conveyH  no  title  to 
Ibe  purchaser:  KoecMtpl  r.  Hooi^s  Lesaee,  10  Md.  173;  S.  C,  69  Am.  Dec. 
138.  But  a  judgment  by  confession  of  one  partner,  though  void  as  to  his  co> 
partners,  is  valid  as  against  the  partner  ^o  confessed  it:  Freeman  on  Judg- 
ments, see.  667;  North  v.  Mudge,  13  Iowa,  496;  Chten  v.  Seals,  2  Oaines,  254; 
Crane  v.  French,  1  Wend.  811;  YorhBamJ^B  Appeal,  36  Pa.  St.  468.  But  it 
was  held  in  Chopin  v.  Thompson,  20  OaL  681,  that  where  two  persona  sign  a 
confession  of  judgment  against  themselvea  and  two  others,  the  judgment  en- 
tered  thereon  is  void  as  to  those  not  signing,  and  equally  so  as  to  those  wba 
■ign. 

Public  Onacnt  mat  Cohvebs  Judgkbht  for  the  amount  due,  when  he  is 
liable  to  be  sued  for  services  rendered  for  the  publio  at  his  request:  Cfere  v. 
8upertfiaor9  qf  Cayuga  Co,,  7  How.  Pr.  257. 

Tritstrs  cannot  CovTsaa  Judomsnt  so  as  to  bind  the  trust  estate:  HunU 
V.  Toumoend,  31  Md.  336;  Mallory  v.  Clark,  20  How.  Pr.  418. 

AnriDATiT  OF  Pabtt  to  &rATBMXiiT  that  "he  believes  the  above  state- 
ment of  confession  is  true,"  is  not  sufficient,  and  a  judgment  entered  upon 
auch  caofesaion  will  be  aet  aside:  Ingram  v.  Bobbin$,  33  N.  T.  400.  But  the 
omiasioii  of  a  schedule  referred  to  in  the  statement  as  being  annexed  will 
not  render  the  judgment  entered  thereon  invalid:  Clemenia  v.  Oerow,  1  Abb. 
App.  670.  Nor  will  the  omisaion  of  the  notary's  seal  to  the  statement  in- 
vididate  the  judgment  as  between  the  immediate  parties:  Thorp  v.  Plait,  34 
Iowa,  814.  Nor  will  the  omissian  by  mistake  of  the  notary's  christian  name 
in  the  jurat  invalidate  the  judgment  when  assailed  in  a  oollateral  action: 
Oraitan  y.  Matteaon,  64  Id.  229.  In  Texas,  if  the  defendant  appear  under 
process  and  confess  judgment,  the  judgment  will  be  valid,  whether  there  be 
any  affidavit  to  the  justness  of  the  debt  or  not:  Flanagan  v.  Bruner,  10  Tex. 
257;  Ceroid  v.  Burihee,  29  Id.  202. 

JuDOMiNT  BT  CONFESSION  FOR  ToRT  is  uot  authorised  by  the  New  York 
code:  BimUl  v.  Owem,  2  Sand.  664;  Burkham  v.  Van  Saum,  14  Abb.  Pr., 
N.  S.,  163.  A  judgment  by  confession  must  be  for  a  certain  and  specified 
sum:  NiekolB  v.  JSTewO,  4  Johns.  423. 

Court  iiitst  have  Jurisdichon  of  the  subject-matter  in  order  to  render 
a  valid  judgment  by  oonfesaioii:  Lanning  v.  Garpenter^  23  Bark  402.  And 
where  the  law  requires  judgments  to  be  signed  by  the  judge,  a  judgment  by 
SBufiissiua,  if  not  ao  signed,  is  void:  CJiapin  v.  27ioin|mor,  20  GaL  681. 

JusoMXHT  ST  CoNfnsiOH  Musr  BB  Entbrbd  in  fact,  and  an  eaeoution 
issued  in  advance  of  such  entry  is  void:  Ling  v.  King,  91  III.  571;  King  v. 
French,  2  Saw.  441.  But  where  the  clerk  copied  the  statement  and  affidavit 
into  the  judgment  book,  and  added  the  words:    '*Jud;^ent  entered  April 
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14»  A.  D.  1874.  Atta&t:  J.  H.  Job»  clerk,"  tadindoraed  the  miM  wotds  od 
the  beck  of  the  statement,  this  wes  held  to  be  e  suifioient  entry  of  the  Jodg* 
ment:  Humboldt  M.  Jt  M.Co.  t.  TVrry,  11  Ker.  240.  And  a  jndgmnt  1^ 
eonfeadon  entered  in  the  derk'e  office  in  vacation  is  valid:  Wamg$$  t.  Gaal^ 
15  8.  0.  44. 

AoBNT  MAT  Coimss  JuiioHXifT,  if  within  his  Mitfaoritj:  Pother  t.  Foofa^ 
12  Tex.  86.  Bat  the  authority  of  an  agent  to  oonf ess  »  jndgment  &r  »  paxt- 
nership  mnst  be  proved  at  the  time  of  the  entry  of  the  Judgment:  Oomarjf  v. 
Boidiford,  34  La.  Ann.  520.  A  jndgment  confessed  in  favor  of  an  agent  for 
the  benefit  of  himself  and  his  principal  is  not  void,  beoanse  the  record  does 
not  disclose  the  trost  upon  which  snch  sgent  holds  the  judgment^  and  parol 
eividence  may  be  introduced  to  prove  the  trust:  ffarrk  v,  Akodt,  10  Gill  h  J. 
226;  8.  C,  82  Am.  Bee  168. 

Where  a  warrant  of  attorney  to  confess  Judgment  does  not  appeal'  in 
the  record,  the  court  will  presume  that  it  was  sufficient  to  Justify  the  court 
in  entering  the  judgment:  Oibboney  v.  Oibbone^f  2  DL  App.  822.  A  judg- 
ment confessed  for  a  party  by  an  attorney,  who  appears  without  antiiflrityy 
is  invalid:  Sharrard  v.  Nevbu,  2  Ind.  241;  8.  C,  62  Am.  Dea  608. 

JuDOMSNT  BT  Ck>NisasiON,  Valed  IK  8tatk  whkbb  Rehbibxiv  is  valid 
in  every  other  state,  and  entitled  to  full  faith  and  credit  like  any  othsr  Judg- 
ment: Coleman  v.  Waters,  13  W.  Va.  278. 

JUDOMXNT  BT  CONnSSIOK  WHXV  GOLLATKBALLT  AtTAODKD  18  tO  Iw  triad 

by  the  same  rules  as  other  judgments:  AHem  v.  JiToffon,  6  Or.  844. 
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[17  OAXxroBiriA,  Sis.] 

AmnBBSB  P08SI8SION,  TO  bb  Atailablb  as  DBmni^  ok  ab  Tkn^  wan 
HAVB  BBBN  CONTINUOUS  both  in  time  and  in  interest  A  party,  in  erdsr 
to  make  up  five  years  of  adverse  possession,  cannot  add  to  his  own  pes- 
session  that  of  those  who  preceded  him,  when  he  did  not  enter  into  pos- 
session under  or  through  them. 

AflSEBTiOK  OT  Right  ot  Possbssion,  whbtiibb  bt  Woeds  ob  bt  Aonov, 
is  not  the  equivalent  of  possession  in  fact  for  the  purposes  of  the  statute 
of  limitations.  If  the  continuity  of  possession  is  broken  by  fraud  or  a 
wrongful  entry,  the  protection  oi  the  statute  is  lost. 

Whbrb  Defendant  Clahcino  Bbnbiit  ot  Statute  ot  Lemixatbobb  has 
not  been  in  Possession  five  years,  but  seeks  to  add  the  possession  el 
his  predecessor  to  that  of  his  own,  his  predecessor  will  be  deemed  te 
have  held  in  subordination  to  the  true  title,  unless  he  shows  »  privity  b^ 
tween  himself  and  his  predecessor;  and  if  he  does  not  show  sueh  privity, 
he  cannot  dispute  this  presumption,  and  show  that  his  predsesssor  did, 
in  fact,  hold  adversely. 

WhBBB  DErBNSANT  IN  EjBOTIfBNT  PlBABB  FiVB  YbABB'  AwKBO 

noN,  and  the  parties  stipulate  that  the  plaintiff  never  was  in 

but  the  stipulation  admits  title  to  have  been  in  the  plaintiff,  the  atipula- 

ticn  will  be  construed  as  having  reference  to  aotoal 


B  JBCTMENT  for  a  lot  in  the  city  of  San  Franoisoa    The  fiMSti 
«re  Btated  in  the  opinion. 
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J.  M.  SeaweUj  for  the  appellants. 
//.  M,  HasiingSj  for  the  respondent 

By  Court,  Rhodes,  J.  It  appears  from  the  evidence  that 
McDonald  took  possession  of  the  lot  in  the  latter  part  of  the 
year  1858,  or  the  beginning  of  1859;  that  Hill,  his  tenant, 
occupied  the  lot  from  that  time  until  his  death,  in  1861 ;  that 
thereafter  McDonald  conveyed  the  lot  to  Calderwood  in  1862; 
that  at  that  time  Callachan  was  in  possession,  but  it  does  not 
appear  that  he  entered  under  McDonald  or  Calderwood;  that 
Calderwood  brought  suit  against  Callachan,  in  a  justice's 
court,  to  recover  possession;  that  judgment  was  rendered  in 
the  county  court,  on  appeal,  for  Calderwood,  and  under  the 
writ  of  restitution,  July  29,  1863,  Calderwood  was  placed  in 
possession;  and  that  he,  his  grantees,  and  Fulde,  their  tenant, 
have  ever  since  that  time  occupied  the  lot.  This  action  was 
commenced  August  17,  1865.    The  plaintiff  had  judgment 

This  lot,  among  other  property,  was  granted  to  the  city  for 
the  term  of  ninety-nine  years  by  the  act  of  March  26,  1851, 
for  the  disposition  of  beach  and  water  lots;  and  as  the  title  to 
the  lot  was  in  issue  in  this  action,  the  judgment  must  stand, 
unless  the  defendants  made  out  title  by  adverse  possession. 
The  defendants  contend  that  they  can  defeat  the  action  if  they 
can  show  an  adverse  possession,  continuous  in  point  of  time, 
for  the  period  of  five  years,  though  such  possession  was  held 
by  several  persons  successively,  but  without  any  privity;  in 
other  words,  that,  in  order  to  make  up  the  five  years  of  adverse 
possession,  they  are  entitled  to  add  to  their  own  possession 
that  of  those  who  preceded  them,  although  they,  the  defend- 
ants, did  not  enter  into  possession  under  or  through  their 
predecessors.  This  position  cannot  be  sustained  upon  any 
proper  construction  of  the  statute  of  limitations.  In  Arring' 
ton  V.  Liscom^  34  Cal.  365,  it  is  held  that  the  adverse  posses- 
sion for  the  period  described  by  the  statute  not  only  bars  the 
remedy,  but  extinguishes  the  right  of  the  party  holding  the 
title.  See  also  cases  there  cited,  and  Cannon  v.  Stockmony  36 
Cal.  535  [95  Am.  Dec.  205].  As  such  adverse  possession  is 
the  means  by  which  the  former  title  is  extinguished  and  a 
new  one  created,  those  means  must  necessarily  proceed  from 
the  person  in  whom  the  better  title  vests;  that  is  to  say,  his. 
adverse  possession  alone,  or  the  adverse  possession  of  him  and 
those  through  whom  he  claims,  and  under  whom  he  entered, 
must  fill  the  statutory  period.    Adverse  possession,  to  be  avails 
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able  as  a  defense  or  as  a  title,  must  haye  been  oontinaoaB 
both  in  time  and  in  interest. 

It  is  urged  that  the  possession  of  McDonald  and  his  grantees 
was  continuous,  as  Calderwood  continued  to  assert  his  right  to 
the  possession,  and  commenced  an  action  and  obtained  a 
judgment  for  the  possession;  and  it  is  said  that  if  such  posses- 
sion is  not  continuous  within  the  meaning  of  the  decisions, 
it  is  in  the  power  of  any  one  having  the  physical  ability,  by  a 
forcible  entry  upon  and  detention  of  the  premises,  to  break  the 
continuity  of  possession.    The  assertion  of  the  right  of  posses- 
sion, whether  by  words  or  by  an  action,  is  not  the  equivalent  of 
possession  in  fact  for  the  purposes  of  the  statute  of  limitations. 
It  makes  no  difference,  in  respect  to  the  operation  of  the 
statute,  whether  the  adverse  possession  commenced  or  was 
terminated  either  peaceably  or  forcibly,  and  as  the  adverse 
possession,  when  continued  during  the  whole  period  of  the 
statute,  ripens  into  a  title  or  constitutes  a  perfect  defense, 
though  it  was  initiated  by  force  or  fraud,  so  such  possession 
may  be  interrupted  by  the  same  means  by  which  it  was 
acquired.    Had  the  plaintiff,  instead  of  Callachan,  forcibly 
entered,  Calderwood  could  have  recovered  the  possession  in 
an  action  of  forcible  entry  and  detainer;  and  if  the  actual 
possession  of  the  plaintiff  thus  acquired  and  held,  when  added 
to  that  of  McDonald  and  his  grantees,  would  have  made  up 
the  full  period  of  five  years,  we  do  not  think  the  latter  would 
seriously  contend  that  they  could  have  made  a  successful 
defense  to  this  action  on  the  ground  of  adverse  possession.    It 
makes  no  difference  by  whom  or  in  what  manner  the  con- 
tinuity  of  the  adverse  possession  is  broken,  so  only  that  it  is 
broken.    The  statute  protects  only  such  adverse  possession  as 
has  been  continuous  in  fact,  both  as  to  time  and  interest,  dur- 
ing the  prescribed  period,  and  if  such  continuity  is  broken,  it 
is  not  restored  by  showing  that  it  was  interrupted  by  a  wrong- 
ful entry. 

In  many  cases  in  which  the  defendant  pleads,  as  in  this 
case,  that  neither  the  plaintiff,  his  ancestor,  predecessor,  nor 
grantor  were  seised  or  possessed  of  the  premises  in  controversy 
within  five  years  before  the  commencement  of  the  action, 
counsel  seem  to  have  overlooked  the  ninth  section  of  the  act,' 
which  provides  that  "  the  person  establishing  a  legal  title  to 
the  premises  shall  be  presumed  to  have  been  possessed  thereof 
within  the  time  prescribed  by  law,  and  the  occupation  of  such 
premises  by  any  other  person  shall  be  deemed  to  have  been 
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Qiider  and  in  Bubordination  to  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to 
such  legal  title  for  five  years  before  the  commencement  of  such 
action."  Under  those  provisions,  the  person  who  preceded  the 
defendants  in  the  possession,  but  held  for  less  than  five  years, 
will  be  deemed  to  have  held  in  subordination  to  the  true  title, 
unless  there  is  a  privity  between  him  and  the  defendants,  in 
which  case  the  possession  of  the  former  becomes  the  possession 
of  the  latter,  both  possessions  being  referred  to  the  same  entry. 
The  defendant  cannot  dispute  this  presumption,  and  show 
that  such  person  did,  in  fact,  hold  adversely;  because  the  do* 
fendant,  not  claiming  under  him,  is  not  entitled  to  litigate  the 
question  as  to  the  capacity  in  which  he  held;  because  the  pos- 
session of  each  is  distinct,  and  cannot  constitute  one  adverse 
possession,  for  they  are  referable  to  different  entries;  and  be- 
cause, as  the  defendant  merely  succeeds  the  former  possessor, 
without  privity,  there  may  be  an  immediate  succession  of  pos- 
sessions, but  not  a  continuity  of  possession. 

This  doctrine  is  also  sustained  by  authority.  In  Melvin  v. 
Proprietora  of  Locks  etc.,  6  Met.  82  [88  Am.  Deo.  884],  it  is 
said:  ''It  is  a  principle  well  established  that  when  several 
persons  enter  on  land  in  succession,  the  several  possessions 
cannot  be  tacked  so  as  to  make  a  continuity  of  possession, 
unless  there  is  a  privity  of  estate,  or  the  several  titles  are  con- 
nected. Whenever  one  quits  the  possession,  the  seisin  of  the 
true  owner  is  restored,  and  an  entry,  afterwards,  by  another, 
wrongfully,  constitutes  a  new  disseisin."  To  the  same  effect 
is  Brandi  v.  Ogden,  1  Johns.  158;  and  see  also  Wardy.  Bartiid-' 
omewj  6  Pick.  410;  Wade  v.  Lindwyy  6  Met.  407;  Doe  v.  Camp' 
belly  10  Johns.  475;  Jackson  v.  Leonard^  9  Cow.  658;  Overfidd 
V.  Christie^  7  Serg.  &  R.  173;  Moore  v.  SmaUy  9  Pa.  St  194; 
Mercer  v.  TTatoon,  1  Watts,  830;  McCoy  v.  Truateee  of  Dickenaon^ 
6  Serg.  &  R.  254;  Angell  on  Limitations,  sec.  414. 

There  are  some  cases  cited  by  the  defendants  that  hold  the 
contrary  doctrine;  but  in  our  opinion  they  are  as  far  fix>m  the 
true  line  as  is  PoUs  v.  QUbertj  8  Wash.  C.  C.  475,  in  which  it 
is  held  that  the  last  possessor  cannot  tack  the  possessions  of 
hifl  predecesooro,  even  if  there  had  been  conveyances,  because 
they  had  no  title  to  convey. 

The  stipulation  ''  that  the  plaintiff  was  never  in  the  posses- 
sion of  said  premises,"  has  reference  to  actual  possession,  as  is 
apparent  from  another  branch  of  the  stipulation,  which  admit* 
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train,  knocking  him  senseless;  that  the  cars  ran  over  his  right 
leg,  crushing  it  below  the  knee  in  such  a  manner  as  to  render 
amputation  necessary. 

A  witness  by  the  name  of  Clark  testified  that  he  was  at  the 
plaintiff's  house  at  the  time,  and  saw  him  get  safely  on  the 
car,  and  ride  there  at  least  ten  yards  before  the  cars  passed 
out  of  his  sight.  That  it  was  150*  yards,  by  actual  measure- 
ment, from  the  place  where  the  plaintiff  got  onto  the  car  to 
the  place  where  he  fell  or  was  forced  off. 

A  Mrs.  Moses  also  testified  that  she  saw  the  plaintiff  swing 
himself  onto  the  car  in  the  manner  stated,  and  was  positive 
that  he  reached  the  platform  in  safety;  that  she  also  saw 
some  person  come  out  of  the  car  onto  the  platform,  after  the 
plaintiff  had  reached  it. 

It  also  appeared  by  the  testimony  that,  soon  after  the  acci- 
dent, the  conductor  visited  the  plaintiff  at  his  house,  to  which 
he  had  been  removed,  and  that  the  plaintiff  pointed  him  out 
as  the  man  who  pushed  him  off  the  car,  and  the  conductor 
denied  that  he  did  so.  It  also  appeared  that  the  conductor 
had  received  strict  orders  from  the  defendant  to  keep  boys  off 
the  train,  and  that  he  had  a  man  at  the  back  end  of  the  train, 
with  a  club,  for  that  purpose.  Also,  that  the  conductor,  ac- 
cording to  his  own  statement,  ordered  the  plaintiff,  sharply, 
to  get  off  the  cars,  telling  him  he  could  not  be  allowed  to 
ride,  and  that  he  put  his  hand  on  the  plaintiff's  shoulder  at 
the  same  time. 

A  witness,  who  was  standing  upon  the  platform  of  the 
hindmost  car  and  looking  forward,  saw  the  plaintiff  fall,  and 
also  the  hands  of  some  person  '^  coming  back  "  from  the  per- 
son of  the  plaintiff  as  he  fell.  A  witness,  who  saw  the  plain- 
tiff in  the  act  of  falling  from  the  car,  testified  that  he  fell 
forward,  —  that  is  to  say,  with  his  face  toward  the  ground. 

The  foregoing  is  the  substance  of  the  testimony,  so  far  as  it 
illustrates  the  points  made  by  the  defendant  on  the  motion 
for  a  nonsuit. 

We  think  the  testimony,  tends  to  show  that  the  plaintiff  did 
not  fall  in  getting  upon  the  car,  and  consequently  did  not 
receive  his  injury  by  reason  of  his  wrongful,  careless,  and 
negligent  attempt  to  get  upon  the  car,  as  a  proximate  cause. 
He  rode  upon  the  car  a  distance  of  nearly  160  yards,  not 
merely  hanging  to  it,  but  standing  in  safety  upon  the  plat- 
form. 

Being  thus  upon  the  car,  did  he  fall  off  accidentally,  or  in 
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attempting  to  leave  voluntarily,  or  in  getting  off  in  obedience 
to  the  command  of  the  conductor  merely?  or  was  he  pushed 
off  by  the  conductor?  There  is  no  pretense  for  saying  that 
he  fell  off  accidentally,  or  that  be  undertook  to  get  off  volun- 
tarily. He  must,  then,  have  undertaken  to  get  off  because 
he  was  told  that  he  could  not  ride,  and  was  ordered  to  do  so 
by  the  conductor,  with  a  show  of  force;  or  he  must  have  been 
with  actual  force  pushed  off  by  the  conductor.  Upon  either 
hypothesis,  we  think,  the  plaintiff  should  not  have  been  non- 
suited. 

Had  the  plaintiff  been  a  man,  or  of  mature  age  and  discre- 
tion, it  might  be  said,  judicially,  by  the  court,  that,  having 
jumped  off  the  cars  merely  because  he  was  commanded  to 
do  60,  he  had  no  one  to  blame  but  himself  for  the  injury  he 
sustained;  but  being  a  boy  only  sixteen  years  of  age,  we  think 
it  should  have  been  left  to  the  jury  to  say  whether  in  his  case 
the  sharp  command  of  the  conductor,  accompanied  by  a  show 
of  force,  did  not,  under  all  the  circumstances,  amount  to  com- 
pulsion. 

Where  a  boy  ten  years  of  age  was  upon  the  platform  of  a 
street  or  horse  car,  under  circumstances  very  similar  to  those 
of  the  present  case,  and  was  ordered  to  get  off  by  the  driver, 
without  stopping  the  car,  and  did  so,  and  fell,  and  was  run 
over  by  the  car,  the  court  said:  ''If  the  plaintiff  had  been  a 
person  of  mature  age,  the  mere  words  of  the  driver  could  not 
have  been  regarded  as  equivalent  to  a  forcible  ejection  of  the 
plaintiff  from  the  car,  at  a  time  when  it  was  dangerous  to  leave 
it.  For  such  a  person  might  have  exercised  his  own  judgment 
as  to  the  peril  he  might  incur  in  attempting  to  obey  the  order. 
But  the  plaintiff  was  a  child  of  about  ten  years  of  age.  His 
obedience  would  be  naturally  expected,  without  regard  to  the 
risk  he  might  incur;  and  in  respect  to  a  child  so  young,  the 
command  would  be  equivalent  to  compulsion":  Lovett  v.  Bar 
lem  etc.  R,  R.  Co.y  9  Allen,  561.  If  this  be  sound  doctrine,  and 
we  see  no  reason  to  doubt,  can  there  be  any  period  in  child- 
hood of  which  it  can  be  said  by  the  court,  judicially,  or  as  a 
matter  of  law,  that  the  judgment  is  so  far  matured  as  to  en- 
able a  child  to  so  far  withstand  the  positive  and  menacing  com- 
mand  of  one  in  authority  as  to  cast,  in  whole  or  in  part,  the 
responsibility  of  obedience  upon  the  child,  if  his  obedience 
results  in  personal  injury  to  himself?  There  may  be  moral  as 
well  as  physical  compulsion,  and  the  former  may  prove  as 
effectual  as  the  latter;  how,  then,  is  one  who  resorts  to  the 
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former  less  culpable  than  one  who  employs  the  latter?  Or 
how  can  one,  who*  finds  himself  unable  to  resist  the  formcTi 
be  held  more  responsible  for  the  consequences  than  when  he 
yields,  from  necessity,  to  the  latter?  Can  his  obedience  in 
the  former  case  be  considered  the  result  of  his  own  will,  any 
more  than  his  ejection  in  the  latter?  If,  as  the  testimony 
tends  to  show,  the  conductor  sharply  ordered  the  plaintiff  to 
get  off  the  cars,  telling  him  that  he  could  not  ride,  at  the  same 
time  putting  his  hand  upon  his  shoulder,  as  if  to  enforce  obe* 
dience,  and  the  boy  then  jumped,  without  waiting  for  further 
actual  force,  or  resisting  until  thrust  off  by  the  superior  strength 
of  the  conductor,  can  we  say  judicially  that  his  act  was  in  any 
degree  voluntary  ?  The  tone,  manner,  and  whole  bearing  of 
the  conductor  may  have  satisfied  the  plaintiff  that  force  would 
be  used.  If  so,  was  not  such  a  demonstration  on  the  part  of 
the  conductor  equivalent  to  actual  and  superior  force  ?  We 
have  no  doubt  that  in  such  cases  a  show  or  demonstration  of 
force,  sufficient  to  impress  a  reasonable  person  with  the  belief 
that  it  will  be  employed,  must  be  held  to  be  the  equivalent  of 
actual  force.  The  danger  of  sustaining  personal  injury  is 
much  greater  where  a  person  is  ejected  by  the  use  of  actual 
force  than  when  he  is  ejected  under  circumstances  wliich  per- 
mit the  exercise  of  some  care  on  his  part.  It  would  be  a  rigid 
rule  to  require  a  person  to  subject  himself  to  such  extra  hazard, 
after  it  has  become  morally  certain  that  actual  force  will  be 
used,  in  order  to  free  himself  from  all  responsibility  in  respect 
to  consequences,  and  fasten  it  upon  his  adversary. 

Without  undertaking  to  lay  down  a  general  rule,  we  think 
that,  under  all  the  circumstances  of  this  case,  taking  in  con* 
sideration  the  youth  of  the  plaintiff,  the  question  of  compulsion 
should  have  been  allowed  to  go  to  the  jury,  even  without  taking 
into  account  the  positive  testimony  of  the  plaintiff  that  he  was 
forcibly  pushed  or  knocked  off  the  cars.  Without  his  testi- 
mony there  was  evidence  of  conduct  on  the  part  of  the  con- 
ductor which  a  jury  might  reasonably  hold  to  be  equivalent 
to  compulsion  by  actual  force.  Although  the  plaintiff  was 
wrongfully  upon  the  cars,  the  conductor  was  bound  to  exercise 
reasonable  care  and  prudence  in  removing  him.  The  rule  that 
the  plaintiff  cannot  recover  if  his  own  wrong,  as  well  as  that 
of  the  defendant,  has  conduced  to  the  injury  which  he  has 
sustained,  is  confined  to  cases  where  his  wrong  or  negligence 
has  immediately  or  proximately  contributed  to  the  result.  We 
had  occasion  to  consider  this  question  in  the  case  of  Needham 
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V.  San  Franeiaco  etc.  R.  R.  Co.y  87  Cal.  409,  and  we  there 
reached  the  oonclosion  just  stated.  If  the  plaintiff  be  in  the 
wrong,  yet  if  his  wrong  or  negligence  is  remote, — that  is,  does 
not  immediately  accompany  the  transaction  from  which  his 
injury  resulted, — the  defendant  cannot  excuse  himself  on  the 
score  of  mutuality,  nor  absolve  himself  from  his  obligation  to 
exercise  reasonable  care  and  prudence  in  what  he  may  do. 

In  getting  upon  the  train  while  it  was  going  at  a  speed  of 
ten  miles  an  hour,  the  plaintiff  was  negligent,  even  though  he 
attempted  to  do  so  as  a  passenger,  with  the  intention  to  pay  a 
fare;  and  if  he  had  failed  in  achieving  a  safe  landing,  and  had 
fallen  in  the  attempt,  no  blame  or  liability  could  have  been 
charged  to  the  account  of  the  defendant.  If,  as  was  doubtless 
the  case,  he  got  upon  the  car — as  boys  sometimes  will — with 
intent  to  enjoy  the  stolen  pleasure  of  a  free  ride  to  Front 
Street,  he  came  as  a  trespasser,  and  doubtless  the  defendant, 
acting  contemporaneously,  could  have  legally  prevented  him 
from  getting  on  the  car  by  the  use  of  such  force  as  may  have 
been  requisite,  without  becoming  legally  responsible  or  morally 
to  blame  for  any  injury  which  he  might  have  sustained.  And 
if  he  succeeded  in  getting  upon  the  car  without  opposition,  the 
defendant  doubtless  had  the  right  to  eject  him  by  force,  if 
force  was  necessary;  but  it  was  bound  to  exercise  the  right 
with  ordinary  care  and  prudence,  and  it  had  no  right  to  eject 
him  under  circumstances  which  would  endanger  his  personal 
safety.  If  the  train  was  going  at  a  speed  which  would  render 
it  unsafe  for  him  to  leave  the  car,  it  was  the  duty  of  the  de- 
fendant,  if  determined  to  put  him  off,  to  stop,  or  '*slow  up" 
su£5ciently  to  allow  him  to  descend  in  safety  by  the  exercise 
of  reasonable  care  and  prudence  on  his  part.  Although  his 
entry  upon  the  car  was  a  trespass,  yet  if  it  was  an  accom* 
plished  fact  before  the  conductor  attempted  to  interfere,  his 
entry  did  not  directly  conduce  to  the  injury  which  he  sus- 
tained, but  was,  in  the  sense  of  the  rule  under  consideration, 
only  its  remote  cause,  and  did  not,  therefore,  absolve  the  con* 
ductor  from  the  duty  of  observing  reasonable  care  and  pru* 
dence  in  putting  him  off  the  train. 

The  ground  upon  which  the  court  below  placed  its  judg« 
ment — that  the  act .  complained  of  was  the  wanton  and 
malicious  act  of  a  servant,  acting  without  the  scope  of  his 
employment,  for  which  the  master  cannot  be  bald  responsi* 
ble — remains  to  be  considered. 

As  to  the  general  rule  upon  that  subject  theie  can  be  no 
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doabt  If  the  act  of  the  conductor,  in  patting  plaintiff  off  the 
car,  was  a  wanton  and  maliciona  act,  committed  out  of  the 
course  of  his  agency,  the  defendant  cannot  be  held  reeponoble 
for  the  manner  in  which  he  did  it,  unless,  however,  the  de- 
fendant expressly  authorised  the  act.  Was  the  act,  then, 
either  within  the  authority  of  the  conductor,  arising  from  his 
general  relation  to  the  defendant, — or  if  not,  within  any  ex- 
press authority  shown  by  the  testimony?  If  either,  the  plaintiff 
is  not,  on  the  score  of  remedy,  confined  to  the  conductor,  but 
may  look  to  his  master.  And  in  this  respect  we  cannot  assent 
to  the  conclusion  which  was  reached  by  the  court  below.  In 
our  judgment,  the  act  was  within  the  scope  of  the  conductor's 
general  authority;  and  the  testimony  also  shows  that,  aside 
from  his  general  authority,  he  had  special  authority  for  what 
he  did;  and  hence,  upon  both  grounds,  the  defendant  must 
be  held  responsible  for  the  manner  in  which  he  acted*  The 
truth  of  the  first  proposition  is  established  by  that  which  fol- 
lows from  what  has  already  been  said  as  to  the  authority  and 
power  of  the  conductor  to  put  the  plaintiff  off  the  cars.  We 
have  said  that,  under  the  circumstances  of  this  case,  he  had 
authority  to  prevent  the  plaintiff  from  getting  upon  the  cars 
in  the  first  instance,  and  to  put  him  off  in  the  second.  This 
authority  was  incident  to  his  position  as  chief  officer  of  the 
train,  and  necessarily  came,  by  implication,  from  defendant, 
with  his  appointment  to  the  place.  It  is  the  duty  of  the  de- 
fendant, arising  from  the  nature  of  its  business,  to  admit  into 
its  cars  all  persons  who  seek  admission  as  passengers,  and  are 
willing  and  offer  to  pay  legal  fare,  provided  they  are  fit  per- 
sons to  be  admitted,  and  there  is  room  for  their  accommoda- 
tion. To  itself  and  its  stockholders  it  owes  the  contrary  duty 
of  excluding  all  persons  who  do  not  come  as  passengers,  or  are 
not  fit  persons  to  be  admitted;  and  the  conductor  is  chargedi 
by  virtue  of  his  position,  with  the  performance  of  both,  and  is 
necessarily  vested  with  the  requisite  power.  It  cannot  be  said 
that  he  is  acting  outside  of  his  authority  while  he  is  engaged 
in  the  performance  of  either  duty;  on  the  contrary,  he  is  act- 
ing strictly  within  the  scope  of  his  employment.  In  a  con- 
ductor's excluding  a  person  who  is  not  entiUed  to  be  admitted 
or  to  remain  in  the  cars,  the  relation  of  master  and  servant  is 
as  clear  and  apparent  as  it  is  in  his  receiving  and  providing 
for  those  who  are  entitled  to  admission.  The  relation  being 
established,  all  else  is  mode  and  manner,  and  as  to  that,  the 
master  is  responsible. 
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But  if  there  was  any  doubt  as  to  the  act  in  qneetion  being 
within  the  scope  of  the  conductor's  employment,  when  con- 
sidered by  the  light  of  his  general  relation  to  the  defendant, 
it  is  dispersed  by  the  testimony  in  relation  to  the  special  in- 
structions which  he  received  from  the  defendant  in  relation 
to  boys  trespassing  upon  the  cars. 

There  is  nothing  in  the  case  of  Turner  v.  North  BecLch  etc 
R.  R.  Co.y  34  Cal.  594,  which  runs  counter  to  this  yiew. 

Judgment  reversed,  and  new  trial  granted. 
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8eo  Toledo  etc  B.R.C0.  v.  Jlamum,  95  Am.  Deo.  489,  note  494,  where  other 
eases  are  coUected;  Sheridan  v.  BrodOifn  A  N.  R.  R.  €0.^  9^  Id.  490,  note 
494. 
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lawf  11U7  entitled  to  remain  in  them,  is  acting  within  the  scope  of  his  anther* 
ity,  and  the  company  is  responsible  to  persons  injured  by  his  wrongful  or 
negligent  acts:  See  Toledo  etc  R,  R,  Co.  v.  Harmon,  96  Am.  Deo.  489,  note 
494;  Neio  Orleam  etc  R,  R.  Co.  ▼.  Harrimm,  48  Miss.  118;  8.  C,  12  Am.  Rep. 
858;  Perkins  ▼.  Minouri,  K,,  A  T,  R.  R,,  65  Mo.  213;  Rounds  Y.  Delaware, 
L.,  AW.  R,  R.  Co.,  3  Hnn,  334,  aU  citing  the  principal  ease.  But  if  the  con- 
ductor acts  wantonly  and  maHcionsly,  ont  of  the  coarse  of  his  agency,  the 
company  is  not  responsible  for  his  act,  unless  it  expressly  authorized  it: 
Ooddard  v.  Grand  Trunk  Railway,  57  Me.  266,  also  citmg  the  principal  case. 

RULX    BXLEASINO    DeTENDANT    FROM    RiSFONSIBILITT  fOR   DaHAOBS  BB- 

QAVBB  OF  PLAnvTOT^a  NxoLiOBNOB  is  Hmited  to  cases  where  the  act  or  omis- 
non  of  the  plaintiff  was  the  proximate  cause  of  the  injury:  See  Wilmot  r. 
Howard,  94  Am.  Dec  338,  note  346,  where  other  cases  are  coUected;  Fljfnn 
▼.  San  Franeiaco  A  S.  J.  R.  R.  Co.,  40  CaL  19,  citing  the  principal  case.  The 
words  **  immediate  "  and  "  proximate  "  are  used  indiscriminately  to  express 
tfie  same  meaning:  LongaUsugh  v.  Virginia  Citg  A  T.  R.  R.  Co.,  9  Ner.  294, 
citing  the  principal  case. 

The  fringifal  CAm  la  gttbd  in  Baker  ▼.  Kbwey,  38  CaL  634,  to  the 
point  that  if  the  seirant  can  justify  his  act  to  his  master,  as  being  within 
the  line  of  his  duty  to  him,  the  act  is  the  act  of  the  master,  and  not  other« 


Thb  fbovqipal  gasb  aoaib  oamb  befobb  thb  cx>urt,  and  is  reported  in  39 
CU.  687,  where  it  was  decided  that  in  an  action  for  damages  for  injuries  sus- 
tained by  a  forcible  ejection  from  a  railroad  car  while  in  motion,  proof  that 
the  conductor  ordered  the  plaintiff  to  get  ofi^  and  accompanied  such  order 
with  a  show  or  demonstration  of  force  sufficient  to  impress  him  with  the 
belief  that  it  would  be  employed,  and  thereby  compelling  him  to  Jump  froa 

Hm  oar,  is  eqniTalent  to  proof  of  the  employnient  of  actual  f oroou 
AM.  Dm.  Vol.  XCIX— 19 
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Walls  v.  Walker. 

[87  CaLIPOBIIIA,  421) 

Wbebi  Charob  in  Favor  of  Administrator  nr  bo  Ankual  Aooount 
HAVE  BEEN  Rejibcted,  by  reaaoQ  of  his  failure  to  produce  the  necessary 
Tonchers  required  by  statute,  he  may  include  the  charges  in  a  subse- 
quent account,  and  have  them  allowed  on  production  of  the  vouchers. 

Sketlement  or  Annual  Aooount  of  Administrator  is  not  Conclusive, 
even  as  against  the  heirs,  legatees,  and  creditors,  except  as  to  such  items 
as  are  included  in  the  account,  and  actually  passed  upon  by  the  probate 
court. 

Funds  in  Hands  of  Administrator,  not  Needed  to  Pat  Expenses  or 
Funeral  and  last  sickness  of  the  intestate,  and  the  allowance  to  his 
family,  should  be  applied  to  the  payment  of  debts,  upon  an  order  ob- 
tained by  the  administrator  at  his  next  annual  settlement. 

Administrator  will  be  Cuarged  with  Int£Re.ht,  where  he  uses  the 
funds  of  the  estate  in  his  private  business,  or  retains  them  in  his  hands 
for  an  unreasonable  length  of  time,  to  the  prejudice  of  the  heirs  and 
creditors.  He  must  prosecute  the  settlement  of  the  estate  with  all  rea- 
sonable diligence. 

Under  Laws  of  California,  Administrator  is  VE.(rrED  with  right  to 
possession  of  the  real  estate  of  his  intestate,  as  well  as  the  personal,  and 
his  duties  and  liabilities  in  respect  thereto  are  of  the  same  general  char- 
acter. 

Administrator  Wno  Occupies  axd  Uses  Real  Estate  of  his  intestate 
becomes  the  tenant  of  the  estate,  and  liable  for  the  value  of  its  use  and 
occupation;  and  if  he  makes  a  profit,  he  is  liable  for  that  also.  If  he 
sustains  a  loss,  the  loss  is  his;  he  must,  in  any  events  aooount  for  the 
rental  value  of  the  land. 

Administrator  cannot  be  Charged  with  Rental  Value  of  land  of  the 
estate  after  a  foreclosure  sale  of  the  premises  by  the  aheriflEl  From  that 
time,  the  purchaser  at  the  sale  is  entitled  to  tiie  value  of  the  use  and 
occupation. 

The  opinion  states  the  case. 

William  S,  WeUs^  for  the  administrator. 

Oeorge  A,  Lamont  and  Joseph  McKenna^  for  the  creditors. 

By  Court,  Sanderson,  J.  This  is  a  contest  between  an  ad- 
ministrator and  creditors,  in  relation  to  the  settlement  of  an 
annual  account  of  the  former.  Both  parties  were  dissatisfied 
with  the  result  in  the  probate  court,  and  have  appealed.  The 
appeal  by  the  creditors  will  be  first  considered. 

The  case  shows  that  at  a  former  annual  accounting,  two 
items  contained  in  the  present  account — one  for  cash  paid 
the  register  and  receiver  of  the  land-office  at  San  Francisco, 
amounting  to  the  sum  of  $37.16,  and  the  other  for  cash  paid 
to  an  attorney  at  Washington,  for  professional  services  ren- 
dered in  the  interest  of  the  estate,  amounting  to  the  sum  of 
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$25 — were  rejected,  or  not  allowed  by  the  court,  not  npon 
the  ground,  however,  that  they  were  not  legal  charges  again&t 
the  estate,  bat  because  the  administrator  was  unable  or  failed 
to  produce  the  vouchers  required  by  section  231  of  the  statute 
by  which  the  settlement  of  estates  of  deceased  persons  is  reg- 
ulated; that  at  the  present  accounting  the  administrator 
produced  the  requisite  vouchers,  and  the  items  in  question 
were  allowed  by  the  court.  This  allowance  constitutes  the 
first  error  assigned,  it  being  claimed  that  the  result  of  the 
former  accounting  was  conclusive  against  the  administrator 
as  to  such  items. 

In  support  of  this  view,  section  237  of  the  statute  is  cited, 
and  also  the  case  of  Clarke  v.  Perryj  5  Cal.  58;  but  we  fail  to 
see  how  the  point  is  sustained  by  either.  Section  237  pre- 
scribes the  efiect  of  a  settlement  of  an  administrator's  account 
as  against  '^  all  persons  in  any  way  interested  in  the  estate"; 
viz.,  heirs,  legatees,  and  creditors.  We  find  nothing  in  this 
provision  of  the  statute  which  precludes  the  administrator 
from  bringing  forward,  in  a  succeeding  annual  account,  or  in 
his  final  account,  such  charges  in  his  favor  as  may  have  been 
refused  allowance  at  some  former  accounting,  merely  because 
the  administrator  failed,  from  any  cause,  to  produce  the  tech- 
nical proof  required  by  the  statute.  On  the  contrary,  the 
settlement  of  an  annual  account  is  not  conclusive,  even  as 
against  the  heirs,  legatees,  and  creditors,  except  as  to  such 
matters  as  were  actually  included  in  such  former  accounti 
and  directly  passed  upon  by  the  court:  Sec.  235.  The  taci 
that  the  heirs,  legatees,  and  creditors  are  thus  expressly  per- 
mitted to  contest  matters  not  included  and  passed  upon  in 
any  former  account,  necessarily  implies  that  the  administrator 
is  not  precluded  from  going  behind  a  former  account,  and 
bringing  forward  charges  which,  through  inadvertence  or 
oversight,  may  have  been  omitted.  Charges  admitted  to  be 
legal,  but  not  allowed,  merely  because  not  proved  in  the  ap- 
pointed mode,  certainly  do  not  stand  upon  less  meritorious 
grounds,  and  if  the  administrator  may  go  behind  a  former 
account  for  the  purpose  of  bringing  forward  charges  of  the 
former  character,  by  parity  he  may  do  the  like  in  respect  to 
the  latter;  and  we  find  nothing  in  the  statute  which  expressly 
precludes  him  from  doing  so. 

The  only  remaining  error  assigned  by  the  oreditoni  preeente 
the  question  whether  the  administrator  ought  to  be  charged 
interest  upon  certain  funds  belonging  to  the  estate,  whlchi  as 
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is  claimed,  were  retained  in  his  hands  an  unreasonable  length 
of  time,  and  used  in  his  private  business,  and  therefore  not 
applied  to  the  payment  of  the  debts  against  the  estate  as  soon 
as  they  might  and  ought  to  have  been.  We  find  ourselves, 
however,  unable  to  reach  the  merits  of  that  question,  by  reason 
of  the  failure  of  the  appellant  to  furnish  us  with  the  necessary 
fieusts. 

The  case  merely  shows  that  letters  of  administration  were 
issued  in  May,  1863;  that  in  September  following,  the  ad- 
ministrator filed  a  report  and  account  of  sales  of  personal 
property,  from  which  it  appears  he  thereby  received  the  sum 
of  $5)982.48;  that  in  May,  1864,  at  his  first  annual  account- 
ing, he  had  in  hand  the  sum  of  $4,420.85;  that  in  May,  1865, 
at  his  second  annual  accounting,  he  had  the  sum  of  $3,284.06; 
and  in  May,  1866,  at  his  last  annual  accotmting,  he  had  the 
sum  of  $5,097.92. '  The  present  account  was  filed  on  the  7th 
of  June,  1867.  Why  the  estate  has  been  kept  so  long  in  the 
hands  of  the  administrator  —  nearly  six  years — and  is  still 
unsettled,  the  record  fails  to  show.  None  of  the  annual  ac- 
counts of  the  administrator,  except  the  one  under  review,  have 
been  brought  up;  nor  does  the  record  contain  any  other  matter 
by  which  this  delay  can  be  explained;  nor  does  it  appear,  in 
any  form,  what  was  or  has  been  the  condition  of  the  estate 
during  all  this  time,  or  why  the  administrator  has  kept  these 
funds  in  his  hands,  and  not,  by  leave  of  the  court,  applied  them 
in  satisfaction  of  claims  against  the  estate.  The  record  fails 
to  show  either  the  value  of  the  estate  or  the  amount  of  the 
claims  against  it.  If  the  estate  is  not  insolvent,  it  is  not  per- 
ceived how  the  creditors  can  be  interested  in  this  question  of 
interest.  If  it  is  solvent,  the  heirs  would  seem  to  be  the  only 
persons  interested  in  pressing  that  question,  for  the  creditors 
would  get  their  money  in  either  event.  It  is  suggested  in  the 
brief  of  counsel  for  the  creditors  that  the  estate  is  insolvent, 
but  that  such  is  the  fact  nowhere  appears  in  the  record. 

The  only  light  thrown  upon  the  question  of  interest  is  found 
in  the  testimony  of  the  administrator  and  one  Frisbie  as  to 
how  the  money  was  kept  and  used;  from  which  it  appears 
that  it  was  kept  by  the  former  on  general  deposit  with  the  lat< 
ter,  but  it  does  not  satisfactorily  appear  whether  the  adminis- 
trator used  any  portion  of  it  in  his  private  business,  or  in  any 
way  derived  any  benefit  from  it.  The  court  found,  however, 
that  he  did  not  use  it  in  his  private  business,  and  received  no 
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benefit  or  profit  from  it,  and  there  is  nothing  in  the  record 
which  would  justify  us  in  disturbing  this  finding. 

The  only  other  ground  upon  which  it  is  claimed  that  he 
ought  to  be  charged  with  interest  is  the  length  of  time  during 
which  he  had  the  money  in  his  possession  without  applying  it 
to  the  payment  of  the  debts  against  the  estate,  which  time 
counsel  assert  to  have  been  unreasonable.  We  say  assert, 
because  there  is  nothing  in  the  record  showing  whether  the 
administrator  neglected  his  duty  in  that  respect  or  not.  When 
an  administrator  finds  himself  with  funds  not  needed  for  the 
purpose  of  paying  the  expenses  of  the  funeral  and  last  sick- 
ness of  the  deceased,  the  allowance  to  his  family,  and  the 
necessary  current  and  prospective  expenses  of  administration, 
he  ought,  as  counsel  contend,  to  report  the  fact  to  the  court  at 
his  next  annual  settlement,  and  obtain  an  order  to  apply  it  in 
payment  of  debts:  Sec.  243;  but  he  is  at  all  times  entitled  to 
retain  in  his  hands  ample  funds  to  meet  the  claims  and  ex- 
penses above  mentioned:  Sec.  242.  But  whether  this  admin- 
istrator has  failed  in  his  duty  in  this  respect,  it  is  impossible 
for  us  to  say,  upon  the  case  which  counsel  have  brought  here. 
We  cannot  presume,  from  the  mere  length  of  time  in  which  he 
held  this  money  in  hand,  that  he  could,  and  therefore  ought 
to  have  applied  it  to  the  payment  of  claims  against  the  estate. 
The  facts  and  circumstances,  in  view  of  which  we  might  have 
been  able  to  determine  that  question,  are  not  in  the  record. 
Neither  the  testimony  nor  the  findings  disclose  any  facts  or 
circumstances  in  explanation  of  the  question.  The  court 
below  has  impliedly  found  that  the  administrator  did  not  fail 
in  his  duty  in  that  respect,  and  upon  the  record  we  cannot  say 
that  his  finding  was  wrong.  From  aught  that  appears,  it  may  • 
have  been  prudent,  if  not  absolutely  necessary,  for  him  to 
retain  this  money  in  his  hands  to  meet  the  exigencies  of  ad- 
ministration. If  not,  the  creditors  should  have  made  a  show- 
ing to  that  effect,  and  brought  it  here,  which  they  have  failed 
to  do.  From  the  mere  fact  that  he  had  at  various  times  large 
sums  in  hand,  we  cannot  say  that  he  failed  in  the  performance 
of  his  duty  to  the  estate,  especially  in  view  of  the  fact  that  the 
probate  court,  which  must  have  had  a  better  knowledge  of  the 
matter  than  we  can  gather  from  the  meager  record  which  has 
been  brought  here,  has  held  that  he  did  not. 

The  abstract  proposition,  for  which  counsel  contend  in  this 
connection,  that  an  administrator  who  uses  the  funds  of  the 
estate  in  his  private  business,  or  retains  them  in  his  hands  for 
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an  unreasonable  length  of  time,  to  the  prejudice  of  the  heirs 
and  creditors,  will  be  charged  interest,  is  well  settled.  He 
cannot  be  allowed  to  make  any  profit  out  of  the  estate,  or  retain 
its  funds  in  his  possession  for  an  unreasonable  time.  He  must 
prosecute  the  settlement  of  the  estate  with  all  reasonable  dili- 
gence, which  requires  him,  whenever  he  finds  himself  with 
funds  not  needed  for  the  purposes  already  suggested,  to  apply 
to  the  court  at  his  next  annual  accounting  for  an  order  of  dis- 
tribution, as  provided  in  section  243  of  the  statute:  Sees.  217| 
220;  Mosley  v.  Ward^  11  Ves.  581;  Ogilvie  v.  Ogilviej  1  Bradf. 
356;  Ghiswold  v.  Cliandlerj  5  N.  H.  492;  Benson  v.  Bntee^  4 
Desaus.  Eq.  463;  English  v.  Harvey^  2  Rawle,  305;  RobinettU 
Appeal,  36  Pa.  St.  174. 

The  objection  made  by  the  administrator  upon  his  appeal  to 
the  order  of  the  court  below,  settling  the  account,  relates  to  a 
year's  rent  of  about  225  acres  of  land  belonging  to  the  estate, 
with  which  he  was  charged,  claiming  that  be  was  not  oharge- 
able  therewith. 

The  case  shows,  in  relation  to  this  point,  that,  during  the  year 
1866,  the  administrator  cultivated  the  land  in  question,  and 
raised  thereon  a  crop  of  wheat;  that  the  crop  cost  him  $4,423.90; 
that  he  sold  it  for  $4,145.63, — which  was  a  reasonable  price 
for  that  year, — losing,  thereby,  the  sum  of  $278.27;  that  in 
the  cultivation  of  this  land  he  used  the  same  care  and  skill 
which  he  exercised  in  the  cultivation  of  his  own  land  during 
the  same  year;  that  the  rental  value  of  the  land  during  that 
year  was  $4.50  per  acre,  and  that  he  could  have  rented  it  at 
$4  per  acre;  that  the  customary  mode  of  renting  land  in  that 
vicinity  was  for  a  share  of  the  crop;  that  in  the  month  of  June 
of  that  year  the  land  was  sold  by  the  sheriff,  under  the  fore- 
closure of  certain  mortgages  executed  by  the  intestete  in  his 
lifetime;  that  the  administrator  was  engaged  in  harvesting  the 
crop  at  the  time  the  sale  was  made;  that  no  redemption  was 
made,  and  that  at  the  expiration  of  six  months  the  purchasers 
obtained  their  deeds.  Upon  these  facts  the  probate  court 
charged  the  administrator  rent  at  the  rate  of  four  dollars  per 
acre  for  the  whole  year. 

It  is  claimed  on  the  part  of  the  administrator, — 1.  That, 
having  received  no  rent,  and,  without  fault  on  his  part,  derived 
no  profit  from  the  use  of  the  land,  he  is  not  legally  chargeable 
for  rent  or  use;  2.  That,  if  liable  at  all,  he  is  chargeable  for 
use  only  up  to  the  date  of  the  mortgage  sale,  at  which  time  ha 
became  liable  for  use  to  the  purchasers. 
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Under  the  laws  of  thiB  state,  an  administrator  is  vested 
with  the  right  to  the  possession  of  the  real  estate  of  his  intes- 
tate, as  well  as  the  personal,  and  his  duties  and  liabilities  in 
respect  thereto  are  therefore  of  the  same  general  character. 
As  we  have  seen,  if  he  puts  the  personal  estate  to  his  own 
private  use,  he  is  chargeable  with  the  value  of  its  use,  or  with 
the  actual  profits,  if  any,  which  the  administrator  has  made 
by  its  use,  at  the  election  of  the  parties  interested  in  the  dis- 
tribution of  the  estate;  and  if  a  loss  has  ensued  thereby,  he  is 
not  only  not  entitled  to  be  made  whole,  but  is,  notwithstand- 
ing, liable  for  use,  for  to  so  use  the  property  of  the  estate  is  a 
breach  of  his  trust,  and  the  profits  which  he  may  have  made 
are  the  earnings  of  the  estate,  and  must  go  with  it.  Under 
the  statute  of  this  state,  it  follows,  by  parity  of  reason,  that 
an  administrator  is  to  be  held  to  a  like  diligence  in  the 
management  of  the  real  estate  and  its  issues,  and  in  respect 
thereto  to  a  like  measure  of  accountability.  If  he  occupies 
and  uses  it,  he  cannot  be  allowed  to  make  any  profit  thereby, 
and,  in  any  event,  must  account  to  the  probate  court  for  its 
rental  value.  If  he  occupies  and  uses  it,  he  becomes  at  least 
the  tenant  of  the  estate,  liable,  in  any  event,  for  the  value  of 
its  use  and  occupation,  and  if  he  makes  a  profit,  he  becomes 
liable  for  that  also  at  the  election  of  the  parties  in  interest. 
Such  is  the  law  of  his  relation.  If,  in  this  case,  the  adminis- 
trator sustained  a  loss,  the  loss  is  his,  and  the  hardship  is  no 
greater  than  a  like  result  in  the  case  of  any  other  tenant:  Secs« 
73, 114,  216. 

But  while  the  probate  court  did  not  err,  for  the  reasons 
BO^ested,  in  charging  the  administrator  for  the  value  of  the 
use  and  occupation,  we  think  it  erred  in  holding  him  liable 
for  such  use  and  occupation  after  the  sale  of  the  premises  by 
the  sheriff.  From  that  time  the  purchaser  at  the  sale  became 
entitled  to  the  value  of  the  use  and  occupation,  as  provided  in 
section  236  of  the  Practice  Act.  After  that  time,  the  estate 
and  the  parties  interested  therein  had  no  claim  to  the  value 
of  the  use  and  occupation:  McDeviit  v.  StMivariy  8  Cal.  692; 
Ilarria  v.  Reynolds,  13  Id.  514  [73  Am.  Dec.  600];  Kline  v. 
Chase,  17  Id.  596;  Knight  v.  Truett,  18  Id.  113.  And  the  ad- 
ministrator, if  he  used  and  occupied  the  premises  thereafter, 
was  bound  to  account  to  the  purchaser  for  the  value  of  the  use 
and  occapation. 

The  settlement  of  the  account  is  affirmrd,  except  as  to  the 
item  of  rent;  as  to  that  item,  it  is  opened,  and  the  court  below 
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directed  to  apportion  the  yaioe  of  the  use  and  oecopation  in 
acoordance  with  the  rule  amumnced  in  this  opinion.     The 
costs  of  both  appeals  most  be  taxed  against  the  creditorB. 
So  ordered,  and  remittUur  allowed  forthwith. 


EmoT  Of  Rn  Jutocata  or  Avhval  SKRUDODfis  of  Rjlsuutubs  oib 
AmzmszmAiOBs:  Pieoi  r.  BUdk,  86  Am.  Bee.  134,  and  extended  note  \4SL 

Bjobt  of  EzaooTOB  ob  A  i>ii  i  wistbaiob  to  PossiBBnni  Ain>  Costbol  of 
DioxDBirr'g  Lahsb:  CaimaU  ▼.  WUnn,  76  Am.  Dee.  361. 

AracnnsTBATOB  u  hot  Ozubobablb,  OaDnr ABnT,  wfth  Bjdits  of  Bbal 
EsiATB  which  aoomed  dnring  his  adminietration:  RyboUom  ▼.  Jforrov,  87 
Am.  Dec.  324|  nor  for  rents  received  by  him  from  lands  which  did  not  be- 
long to  the  decedent,  bat  which  were  improperly  inclnded  in  the  inventory 
and  appraisement:  Cameron  ▼.  Camefrm^  82  Id.  662;  but  profits  made  by  him 
belong  to  the  estate:  Momly  ▼.  Lan^  62  Id.  762;  and  he  is  held  liable  for  in- 
vestments made:  MaUer  qf  Knight,  73  Id.  631,  and  note  633;  bnt  is  not 
chargeable  with  interest  on  funds  paid  over  in  a  reasonable  time:  Xynn's 
Appeal,  72  Id.  721,  and  note  723. 

Whxm  Exbootob  ob  Abminxsibatob  sboitld  bb  Ckabobd  witb  Intbb- 
BST.  — Interest  on  assets  is  not  chargeable  against  exeentors  and  adminis* 
trators  as  of  coarse,  bat  may  be  so  charged  as  the  ciroomstanoes  of  the 
particular  case  may  warrant:  See  WatU*$  Appeal,  31  Pa.  St.  62;  Madden  v. 
MaddM,  27  Mo.  644;  Peale  v.  Hickle,  9  Gratt.  437;  BesUr  v.  HeUer,  3  Ired. 
Eq.  9;  Dexter  v.  Arnold,  3  Mason,  284.  Generally  speaking,  if  the  exigen- 
cies  of  the  estate  require  an  administrator  to  keep  money  by  him,  if  he  has 
not  unreasonably  delayed  a  settlement  of  his  accounts,  and  has  made 
promptly  a  just  fmd  true  exhibition  of  the  receipts  and  disbursements,  he  is 
not  chargeable  with  interest  on  any  accidental  amount  he  may  have  had  in  his 
hands,  and  upon  which  he  received  no  interest:  Ccumon  v.  Apperton,  14  Lea, 
663,  580;  Pickens  v.  Miller,  83  N.  C.  643;  Mhiuse  v.  Cox,  6  Johns.  Oh.  448; 
Hosier  v.  Hosier,  1  Bradf .  248.  On  the  other  hand,  in  all  cases  where  the 
administrator,  without  any  just  reason  or  excuse,  retains  the  money  in  his 
own  hands,  unemployed,  when  it  ought  to  be  paid  over,  in  all  cases  where  he 
receives  interest  for  money  which  belongs  to  the  estate,  and  in  all  cases 
where  he  applies  money  belonging  to  the  estate  to  his  own  use,  he  ought  to 
be  charged  with  interest,  either  simple  or  compound,  according  to  the  cir- 
cumstances:  Oriswold  v.  Chandler,  6  N.  £L  497;  Mathes  v.  Bennett,  21  Id.  199| 
Lund  V.  Lund,  41  Id.  359;  BartleU  v.  Fita,  69  Id.  602;  Tume^  v.  WHUama,  7 
Terg.  173,  213;  Cooch  v.  Irwin,  7  Ohio  St.  22;  Pearson  v.  Darrinffkm,  32  Abu 
227;  Steams  v.  Brown,  1  Pick.  630;  Gamiss  v.  Gardner,  1  Edw.  Ch.  128; 
Gray  v.  Tlunnpson,  1  Johns.  Ch.  82;  Smkhers  v.  Hooper,  23  Md.  278;  Lyles  v. 
Hatton,  6  Gill  &  J.  122;  Oldham  v.  CoOms,  4  J.  J.  Manh.  49;  Chase  v.  Lodt' 
erman,  11  Gill  &  J.  186;  S.  C,  35  Am.  Dec.  277. 

It  is  well  settled,  as  a  general  rule,  that  an  executor  or  administrator  will 
be  charged  with  interest,  where  he  has  been  guilty  of  inexcusable  laches  and 
unreasonable  delay  in  retaining  a  fund  in  his  hands,  after  he  ought  to  pay  it 
over  to  claimants,  or  account  to  the  courts  Sndthere  v.  Hooper,  23  Md.  286; 
Bowan  v.  Kirkpairick,  14  HL  1;  Wrighi  v.  Gromer,  26  Mich.  428;  Gra^  v. 
Thompson,  1  Johns.  Ch.  82;  Matter  qf  Mopes,  6  Demareeti  446.  He  is  charge- 
able with  interest  in  such  case,  not  on  the  ground  that  he  has  used  the 
money,  bat  as  compensation  to  those  eatitlad  to  it,  for  the  damage  ocoasioaed 
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by  the  delay:  JBubcmkr,  Clark,  78  Ala.  78;  !mt  if  thoea  interoBted  in  the  es- 
tate have  been  eqxuklly  guilty  of  laohei  in  protracting  a  settlement,  interest  is 
not  chargeable:  Forward  r.  Forward,  6  Allen,  494;  and  see  RUdU  ▼.  Riddle, 
6  Rich.  Eq.  31.    8o  if  there  were  ciroamstanoee  rendering  it  nnsafe  or  in- 
judioions  for  an  exeontor  or  administrator  to  proceed  to  a  settlement,  and  to 
a  distribution  of  the  assets,  — as,  if  suits  were  pending,  or  there  wan  just 
reason  to  anticipate  the  commencement  of  suits,  or  if  there  was  any  other 
necessity  upon  which  in  good  faith  he  acted  in  keeping  the  money,  —  he  should 
not  be  made  liable  for  interest:  Clarh  ▼.  KnooB,  70  Ala.  607,  618;  as,  where 
there  is  a  contest  over  the  will,  Ae  executor  should  not  be  charged  interest 
on  moneys  retained  by  him  to  meet  the  expenses  of  the  contest,  when  the 
amount  so  retained  is  reasonable  and  proper:  Booker  ▼.  Armstrong,  4  S.  W. 
Rep.  727  (Mo.);  Johmoih  v.  JloUJleld,  82  Ala.  123.     What  time  is  an  un- 
reasonable delay  in  making  settlement  and  distribution  is,  therefore,  said 
to  depend  upon  the  circumstances  of  each  case,  —  that  is,  on  the  situation  and 
condition  of  the  estate,  the  complication  of  its  affairs,  and  the  obstacles  to  an 
earlier  settlement  and  distribution:  Eubank  y.  Clarh,  78  Id.  73;  Clark  ▼. 
Bughes,  71  Id.  163;  and  see  Bitzer  v.  ffahn,  14  Serg.  &  R.  232,  239;  Young 
▼.  Brush,  38  Barb.  294;  Brandon  v.  HoggaU,  32  Miss.  340;  Dwidi  v.  Dortch, 
71  N.  0.  224.    But  haying  collected  assets,  it  is  the  duty  of  the  executor  or 
administrator  to  use  due  diligence  to  keep  them  invested  until  he  can  dis- 
tribute them  as  the  will  of  the  testator  or  the  law  requires:  De  Peyster  v. 
Clarkson,  2  Wend.  77;  DoHen  y.  Arnold,  GO  Ga.  31 G;  and  if  he  fails  to  invest 
funds  that  he  might  have  invested,  be  is  chargeable  with  interest  on  them: 
Eppingerv.  Canepa,  20  Fla.  262.     And  in  thu  absence  of  special  circumstances, 
six  months  from  the  time  the  money  was  received  are  usually  allowed  as  a 
reasonable  time  for  making  the  investments:    Dimscomb  y.   Duwcomb,    1 
Johns.  Ch.  608;  Haleteafl  v.  Hyman,  3  Brailf.  426;  Crosby  v.  Meniam,  31  Minn. 
842;  Freyv,  Frey,  17  N.  J.  Eq.  71;  Ntinn  v.  Nunn,  66  Ala,  35.     After  the 
lapse  of  such  time,  the  executor  or  administrator  is  'prima  fade  liable  for  in- 
terest, and  the  burden  is  on  him,  upon  an  accounting,  to  explain  or  justify 
the  delay:  Leni  v.  Howard,  89  N.  Y.  109;  and  see  King  v.  Talhot,  40  Id. 
76;  Parker  V.  McOahn,  11  Ala.  521;  Ilollisv.  Caughman,  22  Id.  478;  EvJMnk 
v.  Clark,  78  Id.  73;  Dosten  v.  Arjwhl,  GO  Ga.  316.     But,  as  a  general  rule, 
if  he  has  not  used  the  money  of  the  estate  to  his  personal  advantage,  and  is 
noc  in  fault  for  not  investing  it,  he  is  not  chargeable  with  interest  on  it:  Bari- 
kU  V.  Fitz,  59  N.  H.  502;    IVlisoA  v.  Lhwf^erjer,  88  N.  C.  416. 

It  is  also  well  settled  that  an  executor  or  administrator  is  accountable  for 
all  interest  or  profits  actually  received  by  him  from  the  trust  fund,  whether 
used  in  his  private  business  or  otherwise  employed  by  him:  OHham  v.  Coh 
line,  4  J.  J.  Marsh.  49;  Estate  of  Scojield,  99  111.  518;  Diffenderfer  v.  Weinder, 
3  Gill  &  J.  311;  Ticlienor  v.  Tichenor,  10  Ail.  Rep.  867  (N.  J.);  Ringgold  v. 
Stone,  20  Ark.  626;  for  in  no  event  will  he  bo  allowed  to  profit  out  of  the 
trust  funds:  Korris's  Appeal,  71  Pa.  St.  125;  Cruce  v.  Cruce,  81  Mo.  676; 
Johnstons  Appeal,  11  Atl.  Rep.  78  (Pa.).  If,  therefore,  an  executor  or  ad- 
ministrator has  used  the  money  of  the  estate  himself,  he  will  be  charged 
with  simple  interest  thereon,  although  he  has  not  made  a  protit  equal  to  sim- 
ple interest;  and  if  he  has  made  more  than  simple  interest,  he  will  be  charged 
with  the  whole  profits,  either  by  charging  him  with  compound  interest,  or  in 
such  other  manner  as  will  best  carry  out  the  principle  of  giving  the  bene- 
ficiaries all  the  profits:  Cannon  ▼.  Appereon,  14  Lea,  553;  and  see  Troup  v. 
Bice,  63  Miss.  278;  Brandon  ▼.  HoggaU,  32  Id.  351;  McKnight  ▼.  Walsh,  28 
N.  J.  Eq.  136;  S.  C,  24  Id.  498;  WhUneff  r.  Peddicord,  63  IlL  249;  Hmidm 
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§on  ▼.  ffenderaimt  58  Ala.  082;  Merr^fidi  t.  Lfmgmore^  66  OU.  180;  the  bene- 
fioiarios  in  donbtfal  cases  being  allowed  to  elect:  Utiea  Ina,  Gx  t.  Lj^neh,  11 
Paige,  520;  Hantiahs  v.  HannahB,  68  N.  Y.  610;  SaiateqfHoiberi,  89  OaL  507. 

Where  an  execntor  or  administrator  mingles  the  money  of  the  estate  with 
his  own,  and  uses  it  so  that  he  cannot  pay  over  the  same  when  called  for  by 
those  entitled  to  it,  he  is  jnstly  chargeable  with  interest:  Brown  ▼.  BiekeU, 
4  Johns.  Ch.  303;  Brown's  Estate,  11  Phila.  127;  Jacob  v.  Emmett,  11  Paige, 
142;  Estate  qf  Clark,  53  Cal.  355;  Aldridge  v.  McClelland,  36  N.  J.  Eq.  288; 
Kerr  v.  Laird,  27  Miss.  544;  Criffsby  ▼.  Wilkinson,  9  Bosh,  91.  Bnt  the  mere 
fact  that  he  mingles  the  money  of  the  estate  with  his  own  by  depositing  it 
in  his  own  name,  as  he  does  his  individual  money,  cannot  be  held  a  sufficient 
ground  to  charge  him  with  interest.  So  long  as  he  has  the  money  of  the 
estate  at  his  command  ready  to  answer  the  order  of  the  oourt^  this  is  all  that 
the  law  requires:  Estate  qf  Sdvofield,  99  111.  513.  But  compare  BstaU  qf 
Clark,  53  Cal.'  355.  Nor  will  he  be  charged  with  interest,  where  it  is  not 
certain  that  he  used  the  money  of  the  estate  for  his  own  profit,  there  being 
only  a  mere  suspicion  that  ho  did:  Gravt  v.  Edwards,  93  N.  C.  488.  But  an 
executor  who  deposited  money  of  the  estate  with  a  business  firm  of  which 
he  was  a  member,  and  permitted  the  firm  to  use  such  money,  was  held  liable 
for  interest  thereon,  although  it  did  not  appear  that  the  profit  from  its  use 
was  as  much  as  the  interest:  Cannon  v.  Apperson,  14  Lea,  653;  and  see  Be 
Mairs,  4  Bedf .  160. 

The  rate  of  interest  to  be  exacted  from  executors  and  administrators  must 
depend  upon  the  special  circumstances  of  each  case,  and  cannot  be  deter* 
mined  by  an  unvarying  rule:  Se;3  Ojilvie  v.  Ojilme,  1  Bradf.  350;  Vanderhey' 
den  V.  Vanderltcyden,  2  Paige,  288;  Morgan  v.  Morgan,  4  Demarest^  353; 
Barney  v.  Saunders,  16  How.  542;  Hook  v.  Payne,  14  Wall.  252.  The  prac- 
tice which  prevails  in  equity  in  charging  trustees  with  interest  has  generally 
been  recognized  as  applicable,  and  such  interest  is  allowed  in  equity  as  is 
just  and  reasonable:  JJollisier  v.  Barkley,  11  N.  H.  511;  Cruos  v.  Cruce,  81 
Mo.  676.  Where  they  employ  in  their  own  business  the  funds  held  by  them 
in  a  fiduciary  capacity,  they  will  at  least  be  held  accountable  for  the  legal 
rate  of  interest  for  the  use  of  the  money:  Cannon  ▼.  Apperson,  14  Lea,  553, 
681;  Frost  v.  Winston,  32  Mo.  489;  Margan  v.  Morgan,  4  Demarest^  353;  and 
see  Wmiams  v.  Powell,  15  Beav.  461;  Jones  v.  FoaoaU,  15  Id.  388;  and  it  is 
held  that  the  stringency  of  this  rule  will  not  be  relaxed  in  consideration  of 
the  fact  that  the  fund  has  at  all  times  been  protected  against  loss  by  reason 
of  the  misappropriation:  Morgan  v.  Morgan,  4  Demarest,  853.  So^  in  some 
of  the  decisions,  a  simple  use  of  the  funds  by  the  execntor  or  administrator  in 
his  trade  or  business  has  been  denounced  as  gross  delinquency  and  wiUfnl 
violation  of  duty,  justifying  the  charge  of  compound  interest:  See  Sehe^eUn 
V.  Stewart,  1  Johns.  Ch.  620;  Dixxm  v.  Storm,  4  Redf.  18;  BerwUk  v.  HaJUey,  4 
Id.  18;  Lansing  v.  Lansing,  31  How.  Pr.  55;  a  C,  45  Barb.  82;  Hamiaks  v. 
Hannahs,  68  N.  Y.  610;  Estate  qf  Clark,  53  CaL  355;  Menifield  r.  Longmbrt, 
66  Id.  180.  But  compound  interest  is  only  allowed  in  clear  oases  of  gross 
delinquency,  or  of  an  intentional  violation  of  duty:  Utica  Ins,  Co*  v.  Lynch, 
11  Paige,  520;  Freeman  v.  Freeman,  4  Redf.  211;  Barney  ▼.  Sasmdera,  16 
How.  542;  Hook  v.  Payne,  14  WalL  252;  Ackerman  v.  Emoti,  4  Barb.  626; 
Williams  t.  Pettierew,  62  Mo.  460;  SeoU  ▼.  Crtwe,  72  Id.  261;  Pomeroy  v.  i^eii- 
ton,  77  Id.  64;  and  for  a  mere  neglect  to  invest  fonds  of  the  estate,  simple 
interest  is  generally  imposed:  Thorn  t.  (Tomer,  42  Hun,  607;  and  see  MaUer 
^Tlwrston,  57  Wis.  104.  And  it  is  held  that  all  orders  for  periodioal  rests 
aad  for  compounding  interest  should  be  adopted,  not  for  punishing  the  de- 
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linqTient  trostee,  bat  far  the  pupoea  of  attainiiig  tlie  aolnal  or  pnraniod 
gaina,  and  to  make  certain  that  nothing  of  profit  or  adTantege  remaiiia  to 
liim,  exoept»  perbapsy  his  oommifwiims  or  compenflatianx  Ormet  t.  Chruee,  81 
Mo.  676;  and  see  Amei  r.  SoMer,  11  Ma  App.  168;  8.  (X,  88  Mo.  189| 
Hough  v.  Harvey,  71  IlL  72;  Smffgold  ▼.  Biitgffold,  1  Har.  ft  0.  11;  Attorney 
OeaeralY,  Afford^  4  DeOez,  M.  &  O.  843;  Bhepard  ▼.  PaUermM^  8  Demaree^ 
183;  Kina  ▼.  Taibot^  40  N.  Y.  76;  Adatrr,  Brimmer,  74  Id.  539.  In  other 
wordfl^  the  principle  on  which  compound  interest  is  nsnally  allowed  is,  that 
the  trustee  has  either  actually  or  presomaUly  made  it^  or  onght  to  have 
made  it:  Burdkkv,  Oarrkk,  L.  R.  5Ch.  App.  233;  Hatardr.  Durani,  14R.  L 
25;  and  see  Perrine  ▼.  Petty,  34  N.  J.  Eq.  193. 

Some  recent  decisions,  which  may  serve  to  illustrate  the  forgoing  rojea 
and  principles,  are  as  follows:  An  admiQiBtrator  cannot  be  charged  with  in- 
terest at  a  greater  rate  than  the  legal  rate  because  he  is  indebted  to  the 
estate  and  has  realized  the  greater  rate  on  money  of  his  own:  Grant  v.  Ed' 
wards,  92  N.  C.  442.  Where  a  tmstee  invested  the  trust  fnnds  at  ten  per 
cent,  bat  the  investment  was  repudiated  by  the  eeaivi  que  trust,  and  con- 
demned by  the  court  as  injndicions  and  improper,  the  tmstee  was  held  to  be 
properly  diargeable  with  only  six  per  cent  interest:  CogUU  v.  Bcyd,  79  Va. 
1.  An  ezecntor  used  in  his  own  business  for  several  years  the  property  of 
the  estate,  on  which  he  could  readily  have  obtained  ten  per  cent  interest^ 
and  he  was  held  chargeable  with  interest  at  that  rate,  but  not  compounded: 
Cruce  V.  Cruce,  81  Mo.  676.  An  admimstrator  resided  during  the  war  of  the 
Rebellion  in  the  midst  of  active  hostilities,  where  nearly  all  business  was 
suspended,  and  it  was  held  that  he  was  not  chargeable  with  interest  on  funds 
of  the  estate  in  his  bauds  during  that  period:  Brent  v.  Cletdnger,  78  Va.  12. 
An  executor  or  admimstrator  is  chargeable  with  interest  on  sums  appropri* 
ated  by  him  in  payment  of  his  commissions  in  advance  of  their  allowance  by 
the  surrogate:  Entate  qf  Meyer,  67  How.  Pr.  170;  Wheelwright  v.  Roadee,  28 
Hun,  57;  Freeman  v.  Freeman,  4  Redf.  211;  fu>  an  executor  must  account  for 
the  interest  on  money  of  the  estate  appropriated  to  the  payment  of  a  legacy 
to  himself  which  is  not  yet  due:  McClure  v.  Brown,  56  Iowa,  768;  and  pay- 
ment by  an  administrator  of  a  legacy,  barrbd  by  lapse  of  time,  is  a  misap- 
propriation of  funds  for  which  he  is  chargeable  with  interest  from  the  date 
of  the  misappropriation:  Moody  v.  Hem^phiU,  71  Ala.  169.  An  administrator 
who  fails  to  keep  an  account  of  the  time  of  collection  of  notes  belonging  to 
the  estate,  and  the  amount  of  interest  he  received,  is  chargeable  with  inter- 
est for  the  whole  time:  Jaekeon  v.  Shields,  87  N.  0.  437.  So  where  a  debtor 
to  the  decedent's  estate  becomes  administrator  thereof,  and  includes  his  debt 
in  the  inventory  as  an  asset  of  the  estate^  this  does  not  affect  his  individual 
relation  as  debtor  to  the  estate,  and  upon  the  settlement  of  his  administra- 
tion account  he  is  personally  chargeable  with  interest  until  the  debt  was 
paid,  or  its  amount  was  shown  to  be  in  his  hands  as  administrator:  Bodef^ 
back's  Appeal,  102  Pa.  St  572.  So  an  executor  who^  under  an  agreement 
with  a  co^xecutor,  occupies  real  estate  belonging  to  the  estate  at  an  agreed 
rental  per  month,  but  who  pays  no  part  of  the  rent  to  lus  co-executor,  or 
holds  it  in  readiness  to  be  diabursed  for  the  benefit  of  the  estate,  is  chazge- 
able  with  interest  upon  each  month's  rent  from  the  time  it  becomes  due  to 
the  date  of  the  decree  settling  the  executors'  accounts:  Ti^enor  v.  Tkhetur, 
10  Atl.  Rep.  867  (N.  J.). 

In  New  York,  executors  are  not  required  to  sell  non-perishable  personal 
property,  unless  the  will  so  provides,  or  a  sale  be  necessary  to  pay  debts  and 
legacies,  and  they  should  not,  upon  their  final  accounting,  be  charged  with  in- 
terest on  the  value  of  such  property  so  retained:  Cfreeno  v.  Oreeno,  23  Hun,  478. 
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Baoan  ov  Stbabokbs  Dxaldto  with  CkntPOBAnoH  xat  Vakt  tooordiiig 
M  fhey  are  considered  with  lef erenoe  to  the  corporation  itMl^  ita  stock- 
holders,  or  its  creditors. 

Thibx  abb  Thbex  Classbs  of  Gorpobatkhvb;  namely,  pnblio  mnnicipal 
corporations,  the  leading  object  of  which  is  to  promote  the  public  in- 
terest; qwui  public  corporations,  having  in  view  some  public  enterprise 
in  which  the  public  interests  are  directly  involved,  as  railroad,  turnpike, 
and  canal  companies;  and  corporations  strictly  private,  the  object  of 
which  is  to  promote  private  interests. 

Tkbm  "Ultra  Vibss,"  Used  in  Befebeitos  to  Acts  of  Cobforation,  n 
Emfloted  in  Dufebent  Senses.  An  act  is  said  to  be  uUra  tirea  when 
it  is  not  in  the  power  of  the  corporation  to  perform  it  under  any  circum- 
stances, in  which  case  the  act  is  void  in  Mo,  and  the  corporation  may 
avail  itself  of  the  plea.  An  act  is  also  said  to  be  utira  viret  with  refer- 
ence to  the  rights  of  certain  parties,  when  the  corporation  cannot  per- 
form it  without  their  consent;  and  it  may  also  betf/<nx  vires  with  ref erenoe 
to  some  specific  purpose,  when  the  corporation  cannot  perform  it  for  thai 
purpose.  When  the  act  is  ultra  firea  in  the  last  two  senses,  the  right  of 
the  corporation  to  avail  itself  of  the  plea  will  depend  upon  the  circum- 
stances of  the  case. 

Cobforation  Organized  for  Porposb  of  Owning  Ditohkb  for  Convet- 
ANOB  AND  Salb  OF  Water  HAS  PowBR  to  scU  and  couvey  all  its  cor- 
porate property,  provided  the  sale  is  made  for  corporate  or  lawful 
purposes,  and  strangers  taking  a  conveyance  are  entitled  to  assume,  as 
against  the  corporation,  that  the  sale  was  for  a  lawful  purpose.  Such 
sale  and  conveyance  may  be  made  to  any  person,  natural  or  artificial, 
capable  of  taking,  and  the  stockholders  of  one  or  more  corporations  may 
form  themselves  into  a  new  corporation,  and  the  property  of  one  or  both 
of  the  old  corporations  may  be  conveyed  to  the  new  corporation. 

Deed  is  Admissible  in  Evidence  ab  Deed  of  Cobpobation,  where  it 
purports  to  be  such,  is  signed  by  the  trustees  as  trustees,  and  has  the 
corporate  seal  attached.  It  is  itself  prima  fadt  evidence  of  the  regular 
and  duly  authorized  execution  of  the  same,  and  it  devolves  upon  the 
party  contesting  its  validity  to  overthrow  this  presumption. 

Cobforation  cannot  Avail  Itself  of  iNVALiDirr  of  Sale  and  Gonvet- 
ANCB  OF  All  its  Profertt  for  an  illegal  purpose,  in  an  action  to  re- 
cover the  property  from  a  stranger  who  purchased  it  after  the  contract 
of  sale  and  conveyance  was  fully  executed  on  both  sides,  and  with  knowl> 
edge  of  that  fact. 
Conceding  Unlawfulness  of  Sale  bt  Cobpobation  of  All  its  Pbop- 
EBTT  TO  Another  Cobforation,  and  receiving  in  payment  therefor  the 
stock  of  the  grantee,  to  be  distributed  among  its  own  stockholders,  yet» 
if  such  contract  has  been  fully  executed,  the  corporation  itself  cannot 
recover  back  the  property  sold,  or  set  aside  the  contract  on  account  of 
\\m  illegality. 

Action  to  recover  the  possession  of  certain  water  ditches, 
etc.  A  statement  of  the  material  facts  appear  in  the  opinioD. 
Judgment  was  rendered  in  favor  of  the  defendant^  and  the 
plaintiff  appealed. 
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«/.  B,  Harmon,  for  the  appellant, 

Joseph  P,  HogCj  A.  C,  NiUsy  a'nd  D.  Beldeny  for  the  respond- 
ents. 

By  Court,  Sawyeb,  G.  J.  The  Miners'  Ditch  Company, 
plaintiff  in  this  action,  has  been  since  1869  a  corporation  under 
the  laws  of  California,  '^ts  object  being  the  building  and 
maintaining  of  water-ditches,  and  the  sale  of  water  in  said 
Nevada  County."  In  May,  1859,  said  corporation  owned  the 
property  in  controversy,  consisting  of  the  Miners'  Ditch,  the 
Poorman's  Ditch,  and  the  Grizzly  Ditches.  At  that  time  there 
was  another  similar  corporation,  owning  similar  property, 
in  the  same  vicinity,  called  the  Eureka  Lake  Company,  both 
suppljring  the  same  market.  The  property  and  business 
of  the  two  corporations  being  similar,  and  a  number  of  persons 
being  members  and  stockholders  in  both,  it  was  agreed,  in 
May,  1859,  by  both,  that  the  property  of  the  two  corporations 
should  be  thrown  together  and  managed  in  common,  and 
should  be  owned  in  the  proportions  of  two  shares  to  the  Miners' 
Ditch  Company,  and  three  to  the  Eureka  Lake  Company. 
Certain  improvements  were  to  be  made  by  each  corporation  on 
its  own  original  property,  and  each  was  to  pay  its  own  debts. 
The  two  corporations  commenced  acting  together  on  the  29th 
of  June,  1859.  The  property  of  both  was  at  that  time  put  into 
the  hands  of  common  agents,  who  had  the  full  management 
and  control  of  the  property  and  business  down  to  the  fall  of 
1860,  the  business  being  done  under  the  name  of  the  Eureka 
Lake  and  Miners'  Ditch  companies.  During  this  time,  large 
amounts  of  money  were  expended  in  improving  the  common 
property,  and  other  property  of  a  similar  character  was  ac- 
quired. This  arrangement  was  only  intended  to  be  temporary. 
It  was  then  proposed  to  form  a  new  corporation,  to  be  organ- 
ized by  the  stockholders  of  the  two  old  ones,  to  which  the 
property  of  both  old  corporations  should  be  conveyed. 

At  a  meeting  of  the  stockholders  of  the  Eureka  Lake  Com- 
pany, held  on  the  3d  of  September,  1860,  it  was  resolved  that 
a  new  corporation,  to  be  called  the  Eureka  Lake  Water  Com- 
pany, should  be  formed,  and  that  the  Eureka  Lake  Company 
should  convey  to  it  all  its  property,  on  condition  that  the 
Miners'  Ditch  Company,  the  plaintiff  in  this  case,  should  do  the 
same,  and  that  the  stock  of  the  new  corporation  should  be 
credited  to  the  stockholders  of  the  two  old  corporations,  in  the 
proportions  agreed  upon.    On  the  second  Saturday  of  Septem- 
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ber,  1860,  there  was  a  regular  meetiDg  of  the  stockholders  of 
the  Miners'  Ditch  Company,  which  was  adjourned  for  two 
weeks.  At  or  about  the  time  appointed  for  the  adjourned 
meeting,  there  was  a  meeting  of  either  the  stockholders  or 
the  trustees,  or  both.  The  testimony  does  not  show  clearly  the 
exact  character  of  this  meeting,  that  is, — ^whether  it  was  of  the 
stockholders  or  trustees, — but  it  is  clear  that  there  was  a  meet- 
ing of  either  the  one  or  the  other,  or  both.  At  this  meeting 
there  was  a  resolution  passed,  authorizing  the  trustees  to  con- 
vey the  property  of  the  Miners'  Ditch  Company  to  the  corpo- 
ration to  be  formed,  viz.,  the  Eureka  Lake  Water  Company. 
On  or  about  the  29th  of  October,  1860,  a  deed  bearing  that  date 
was  executed  by  the  trustees  of  the  Miners'  Ditch  Company  to 
the  Eureka  Lake  Water  Company,  conveying  all  the  property 
of  the  former  to  the  latter,  including  the  property  described  id 
the  complaint,  except  the  Malakoff  Ravine  and  Eureka  Lake 
saw-mill,  which  were  subsequently  acquired.  This  deed  pur- 
ports upon  its  face  to  be  a  deed  of  the  Miners'  Ditch  Company 
as  a  corporation,  has  the  corporate  seal  annexed,  and  is  signed 
as  trustees  and  duly  acknowledged  by  James  B.  Henry, 
Greorge  C.  Powers,  James  Cregan,  George  Fellows,  and  Robert 
McKerrow,  who  were  at  the  time  the  trustees  of  the  corpora- 
tion. The  deed  was  duly  recorded  in  the  recorder's  office  of 
said  county,  on  the  11th  of  November,  1861.  The  Eureka 
Lake  Company,  having  been  advised  that  their  incorporation 
had  never  been  legally  perfected,  on  the  25th  of  October,  I860, 
individually  executed  a  deed,  which  was  duly  recorded,  pur- 
porting to  convey  the  property  of  said  company  to  the  Eureka 
Lake  Water  Company.  On  the  14th  of  November,  1860,  the 
Eureka  Lake  Water  Company,  having  been  duly  organized  as 
a  corporation  under  the  laws  of  this  state,  took  possession  of 
the  property  of  the  Miners'  Ditch  Company  and  Eureka  Lake 
Company,  conveyed  and  attempted  to  be  conveyed  by  said  two 
deeds,  and  from  that  time  to  January,  1863,  had  full  possession 
and  control  of  the  same,  claiming  it  as  its  own  under  said 
deeds,  and  no  one  interfering  with  or  disputing  its  title  or 
possession.  Immediately  after  the  organization  of  the  Eureka 
Lake  Water  Company,  stock  books  were  opened,  and  stock 
issued  to  the  members  of  the  two  old  corporations  in  the  pro- 
portions agreed  upon.  After  the  Eureka  Lake  Water  Com- 
pany took  possession,  it  expended  large  sums  of  money  in 
improving  the  property,  and  in  paying  off  liens  thereon.  In 
1862,  the  Eureka  Lake  Water  Company  executed  to  defend- 
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ants,  Zellerbach  and  Powers,  a  mortgage  on  all  its  property, 
including  that  described  in  the  complaint,  to  secure  the  pay- 
ment of  the  sum  of  two  hundred  thousand  dollars.  This  was 
for  money  advanced,  and  to  be  advanced;  and  the  whole  sum 
of  two  hundred  thousand  dollars  was  advanced  before  Jan- 
uary, 1863. 

The  mortgage  provides  that  the  defendants  might  receive 
and  apply  the  profits  and  income  of  the  property  to  the  satis- 
faction of  the  mortgage  debt;  and  on  the  8d  of  January,  1863, 
the  Eureka  Lake  Water  Company  gave  full  possession  and 
control  of  all  the  property  to  Zellerbach  and  Powers  for  that 
purpose.  Zellerbach  and  Powers  held  full  and  uninterrupted 
possession  under  the  arrangement  until  the  5th  of  February, 
1865,  at  which  time  they  acquired  all  the  right  of  the  Eureka 
Lake  Water  Company  to  the  property,  by  virtue  of  a  sheriflf's 
deed  made  on  an  execution  sale  under  judgment  recovered 
against  said  company  by  one  Martin.  Powers  conveyed  his 
interest,  being  one  half,  to  defendant,  Zellerbach,  in  Septem- 
ber, 1865.  Down  to  September,  1865,  Zellerbach  and  Powers, 
and  from  that  time  Zellerbach  alone,  have  been  in  continued 
possession,  holding  under  and  as  successors  to  the  Eureka 
Lake  Water  Company.  Said  mortgage  has  not  been  paid,  nor 
have  the  rents  and  profits  been  sufficient  to  satisfy  it.  The 
Eureka  Lake  Water  Company  made  large  improvements  on 
the  property  held  by  the  Miners'  Ditch  Company  described 
in  the  complaint,  amounting  in  value  to  at  least  fifty  thou- 
sand dollars.  It  also  paid  mortgages  on  said  property,  which 
had  been  created  by  the  Miners'  Ditch  Company,  amounting 
to  at  least  ninety  thousand  dollars.  It  does  not  appear 
affirmatively  that  the  trustees  of  the  Miners'  Ditch  Company, 
in  corporate  body  assembled,  formally  authorized  the  execu- 
tion of  the  deed  to  the  Eureka  Lake  Water  Company,  or  that 
it  was  executed  at  a  formal  meeting  of  the  board  of  trustees. 
It  was  executed,  however,  by  the  three  trustees,  Henry,  Pow- 
ers, and  Cregan,  at  one  and  the  same  time,  and  while  they 
were  together,  and  in  the  presence  of  each  other.  The  other 
two  trustees,  George  Fellows  and  Robert  McEerrow,  signed  it 
separately,  and  at  another  time.  The  by-laws  of  the  Miners' 
Ditch  Company  do  not  contain  any  provisions  about  the  meet- 
ings of  the  trustees,  and  it  does  not  appear  how  they  were 
called  or  held,  or  in  what  manner  they  usually  transacted 
their  business.  The  certificate  of  incorporation  of  the  Miners' 
Ditch  Company  contains  the  following  statement  of  the  ob- 
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jects  and  purposes  of  the  company:  ''The  objects  for  which 
the  said  company  is  formed  is,  to  divert  the  waters  nmning 
in  the  bed  of  the  Middle  Yuba,  at  or  near  a  point  one  thou* 
sand  six  hundred  yards  aboye  the  Forks,  and  by  means  of 
canal  or  canals,  to  be  constructed  by  said  company,  to  carry 
said  water  along  the  ridge  of  the  south  side  of  said  Middle 
Yuba,  and  supply  the  miners  of  Snow  Point,  Orleans,  Moore's 
and  Woolsey's  flats,  and  other  places  along  said  ridge,  with 
water,  and  employ  said  water  for  mining,  manufacturing,  and 
mechanical  purposes." 

From  the  date  of  the  deed  in  October,  1860,  the  trustees  of 
the  Miners'  Ditch  Company  did  not  meet  again,  as  a  board, 
until  October,  1865,  and  during  that  time  did  not  pretend  to 
do  any  business,  or  to  set  up  any  claim  to  or  control  of  the 
property  described  in  the  complaint;  and  it  had  knowledge 
that  the  Eureka  Lake  Water  Company,  and  afterwards  Zel* 
lerbach  and  Powers,  had  possession  of  the  property,  and 
claimed  ownership  of  the  same  under  the  said  deed  from  the 
Miners'  Ditch  Company.  All  the  premises  described  in  the 
complaint,  as  well  as  the  other  property  claimed  by  defend- 
ants, and  also  various  other  ditches  owned  by  other  com- 
panies, are  situated  on  the  ridge  which  divides  the  waters  of 
the  middle  and  south  forks  of  the  Yuba  River;  nearly  all  the 
stockholders  of  the  Miners'  Ditch  Company  lived  on  said 
ridge  at  the  time  of  the  transfer  of  the  property  to  the  Eureka 
Lake  Water  Company;  the  sale  and  transfer  were  public  and 
notorious  events;  a  majority  of  the  stockholders  had  actual 
notice  of  the  transaction,  and  all  are  chargeable  with  such 
notice.  No  objection  was  made  to  the  asserted  title  of  the 
Eureka  Lake  Water  Company,  or  its  possession,  by  the  Miners' 
Ditch  Company,  or  by  any  one  of  its  trustees  or  agents,  until 
the  fall  of  1865,  a  short  time  before  this  suit  was  commenced. 
All  the  property  described  in  the  complaint  is  situate  on  the 
public  domain  of  the  United  States,  and  is  held  by  possessory 
title  alone. 

The  foregoing  are  the  facts,  substantially,  as  found  by  the 
court  below.  It  also  finds,  as  a  fact,  that  the  property  described 
in  the  deed  of  October,  1860,  was  not  essential  to  the  business 
and  existence  of  the  Miners'  Ditch  Company,  but  adds:  "I 
look  upon  the  question,  however,  as  scarcely  one  of  pure  fact, 
and  prefer  finding  the  real  facts  upon  the  point.  They  are 
these:  After  the  company  had  sold  all  its  property,  of  course  it 
could  not  have  done  any  more  business  in  the  matter  of  min- 


July,  1869.]    MiKEBs'  Ditch  Co.  v.  Zbllsbbacr.  806 

ing  or  selling  water  withotit  aoquuing  another  water  right  and 
ditch,  by  pnrohase  or  by  location  and  oonstroction;  it  might 
have  puTchased  other  ditdiee  and  water  rights  in  the  same 
vicinity;  it  might  also  have  located  another  water  right  in 
the  same  etream  to  which  its  original  ditch  was  constructed, 
and  might  have  built  a  new  ditch.  It  would  have  thus  ob- 
tained a  supply  of  water  in  the  wet  season,  but  not  in  the  dry 
season;  and  the  project  of  building  a  new  ditoh  would  probably 
not  have  been  profitable." 

The  generU  statute,  under  which  these  several  corporations 
were  organised,  provides  that  the  oertifioate  filed  shall,  among 
other  things,  state  ''the  objecte  for  which  the  company  shall 
be  formed":  Stats.  1859,  p.  93,  sec.  2;  that  it  shall  have  power 
''to  purchase,  hold,  sell,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall  require":  State. 
1863,  p.  87,  sec.  4;  and  that  "it  shall  not  be  lawful  for  the 
trustees  to  make  any  dividend,  except  fixun  the  surplus  profito 
arising  from  the  business  of  the  corporation,  nor  to  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock  of  the  company,  nor  to 
reduce  the  ci^itel  stock,  unless  in  the  manner  prescribed  in 
this  act;  'and  in  case  of  any  violation  of  the  provisions  of  this 
section,  the  trustees,  under  whose  administration  the  same 
may  have  happened,  except  those  who  may  have  caused  their 
dissent  .therefrom  to  be  entered  at  large  on  the  minutes  of  the 
board  of  trustees  at  the  time,  or  weje  not  present  when  the 
same  did  happen,  shall,  in  their  individual  and  private  capa- 
cities, be  jointly  and  severally  liable  to  the  corporation,  and 
the  creditors  thereof,  in  the  event  of  ite  dissolution,  to  the  full 
amount  so  divided,  withdrawn,  paid  out,  or  reduced;  provided 
that  this  section  shall  not  be  construed  to  prevent  a  division 
and  distribution  of  the  capitel  stock  of  the  company,  which 
shall  remain  after  the  payment  of  all  ite  debte,  upon  the  disso- 
lution of  the  corporation,  or  the  expiration  of  its  charter": 
Stets.  1853,  sec.  13.  The  objecte  for  which  the  Miners'  Ditoh 
Compuiy  was  formed,  as  set  forth  in  the  certificate,  have 
already  been  steted  among  the  facte  found  by  the  court. 

The  first  pcnnt  made  by  the  appellant  is:  "The  consolidation 
of  the  Miners'  Ditoh  Company  and  the  Eureka  Lake  Company, 
by  a  mutual  trajisfbr  and  sale  of  their  respective  ditehes  and 
water  righto  to  the  Eureka  Lake  Water  Company,  in  consider- 
ation of  shares  therein  issued  to  the  stockholders  of  the  two 
former  companies,  in  pri^rtions  of  two  fifths  and  three  fifths, 
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WBB  ultra  vire$j  and  therefore  void."  In  snpport  of  the  point, 
it  is  argued  that  the  transfer  of  all  the  said  property  of  the 
Miners'  Ditch  Company  was  not  in  porsuance  of  the  "purposes 
of  the  corporation,"  but  was,  on  the  contrary,  destmctive  of 
those  purposes,  and  therefore  not  in  pursuance  of  the  powers 
conferred.  If  wrong  in  this  view,  that  then  the  transfer  of  the 
property  of  the  two  old  corporations  to  the  Eureka  Lake  Water 
Company,  in  pureuanoe  of  the  understanding  had  between  the 
stockholdera  of  the  two  old  corporations,  and  in  payment  there- 
for receiving  certificates  of  stock  and  distributing  the  same 
among  the  several  stockholders  of  the  old  corporations  in  the 
proportions  agreed  upon,  was  in  substance  withdrawing  and 
dividing  among  the  stockholdere  the  capital  stock  of  the  old 
corporations,  contrary  to  the  previsions  of  said  thirteenth  sec- 
tion. 

In  thus  ingeniously  grouping  together  in  his  point  and  argu* 
ment  several  particulars,  and  constantly  exhibiting  them  to 
the  mind  at  one  view,  as  a  whole,  counsel  doubtless  presents 
his  case  in  its  most  plausible  and  formidable  aspect.  But  in 
this  case,  as  in  most  others,  in  order  to  attain  correct  conclu* 
sions,  it  is  necessary  to  consider  separately  every  element  that 
may  affect  the  general  result.  In  considering  thd  cases  in 
which  the  law  applicable  to  corporations  is  discussed,  it  must 
also  always  be  borne  in  mind  that  there  are  several  classes  of 
rights  to  which  they  apply,  and  that  upon  the  same  general 
state  of  facts  the  legal  consequences  might  be  different  with 
reference  to  the  different  classes  of  rights.  Thiis  there  are 
corporate  rights, — that  is  to  say,  rights  which  pertain  to  the 
corporation  as  such, — the  artificial  legal  entity  created  by  the 
act  of  incorporation,  considered  as  a  single,  distinct  person; 
individual  rights  of  the  stockholders  as  such,  and  rights  of  the 
creditors  of  the  corporation.  The  rights  of  strangers  dealing 
with  the  corporation  may  vary  according  as  they  are  consid- 
ered with  reference  to  the  corporation  itself,  the  stockholders, 
or  the  creditora  of  the  corporation.  So,  also,  there  are  several 
classes  of  corporations,  such  as  public  municipal  corporations, 
the  leading  object  of  which  is  to  promote  the  public  interest; 
corporations  technically  private,  but  yet  of  a  quari  public  char- 
acter, having  in  view  some  great  public  enterprise  in  which 
the  public  interests  are  directly  involved  to  such  an  extent  as 
to  justify  conferring  upon  them  important  governmental  pow- 
ers, such  as  an  exercise  of  the  right  of  eminent  domain.  Of 
this  class  are  railroad,  turnpike,  and  canal  companies,  and 
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corporation  B  Btrictly  private,  the  direct  object  of  which  is  to 
promote  private  interests,  and  in  which  the  public  has  no  con- 
cern, except  the  indirect  benefits  resulting  from  the  promotion 
of  trade  and  the  development  of  the  general  resources  of  the 
country.  They  derive  nothing  from  the  government,  except 
the  right  to  be  a  corporation,  and  to  exercise  the  powers 
granted.  In  all  other  respects,  to  the  extent  of  their  powers, 
they  stand  upon  the  footing  of  natural  persons,  having  such 
property  as  they  tnay  legally  acquire,  and  holding  and  using 
it  ultimately  for  the  exclusive  benefit  of  the  stockholders.  In 
this  last  class,  the  stockholders,  and  those  dealing  with  the 
corporation,  are  the  only  parties  directly  and  immediately  in- 
terested in  their  acts,  so  long  as  the  corporation  confines  itself 
within  the  general  scope  of  its  powers.  The  rights  of  the  cor- 
poration, the  corporators,  and  of  strangers  dealing  with  the 
corporation,  may,  in  some  respects,  vary,  according  to  the  cir- 
cumstances surrounding  a  given  transaction. 

The  term  ultra  viresy  whether  with  strict  propriety  or  not,  is 
also  used  in  dififerent  senses.  An  act  is  said  to  be  vltra  vires 
when  it  is  not  within  the  scope  of  the  powers  of  the  corpora- 
tion to  perform  it  under  any  circumstances,  or  for  any  pur- 
pose. An  act  is  also,  sometimes,  said  to  be  ultra  vires  with 
reference  to  the  rights  of  certain  parties,  when  the  corporation 
is  not  authorized  to  perform  it  without  their  consent;  or  with 
reference  to  some  specific  purpose,  when  it  is  not  authorized  to 
perform  it  for  that  purpose,  although  fully  within  the  scope  of 
the  general  powers  of  the  corporation,  with  the  consent  of  the 
parties  interested,  or  for  some  other  purpose.  And  the  rights 
of  strangers  dealing  with  corporations  may  vary,  according  as 
the  act  is  ultra  vires  in  one  or  the  other  of  these  senses.  All 
these  distinctions  must  be  constantly  borne  in  mind  in  consid* 
ering  a  question  arising  out  of  dealings  with  a  corporation. 
When  an  act  is  ultra  vires  in  the  first  sense  mentioned,  it  is 
generally,  if  not  always,  void  in  toto,  and  the  corporation  may 
avail  itself  of  the  plea.  But  when  it  is  vltra  vires  in  the  sec- 
ond sense,  the  right  of  the  corporation  to  avail  itself  of  the 
plea  will  depend  upon  the  circumstances  of  the  case. 

Cognate  questions  were  very  thoroughly  and  ably  discussed 
by  Mr.  Justice  Comstock  and  Mr.  Justice  Selden,  in  BisseU 
V.  Michigan  Southern  and  Northern  Indiana  R.  R.  Cos.y  22 
N.  Y.  262,  the  latter  dissenting  from  many  of  the  views  of  the 
former,  but  both  agreeing  in  the  views  just  expressed  with 
reference  to  acts  vitra  vires  in  the  last  sense  mentioned.    Ms 
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Justice  ComBtock  saye:  '^  CiroumBtanceB  may,  and  often  do, 
i^zist,  which  eatop  the  offender  from  taking  advantage  of  his 
own  wrong.  The  contract  may  be  entered  into  on  the  other 
«ide  withoat  any  participation  in  the  guilt,  and  without  any 
knowledge  even  of  the  vice  which  contaminates  it.  An  in- 
nocent person  may  part  with  value,  or  otherwise  change  bis 
situation,  upon  the  faith  of  the  contract  A  railroad  corpora- 
tion, for  example,  may  purchase  iron  rails  and  give  its  obliga- 
tion to  pay  for  them,  with  a  design  to  sell  them  again  on 
speculation,  instead  of  using  them  for  continuing  its  track. 
Such  a  transaction  is  clearly  unauthorized,  and  is,  therefore, 
said  to  be  illegal.  But  if  the  corporation  is  deemed  to  make 
the  contract,  —  in  other  words,  if,  as  I  have  above  shown,  it  is 
a  legal  possibility  for  corporations  to  make  contracts  outside 
of  their  just  powers, —  how  can  its  illegality  be  set  up  against 
the  other  party,  who  knows  nothing  of  the  unlawful  purpose? 
80  an  incorporated  bank  may  purchase  land,  having  power  to 
<lo  so  for  a  banking-house,  but  actually  intending  to  speculate 
in  the  transaction.  This  is  also  ultra  viree;  but  can  the  want 
of  authority  be  interposed  in  repudiation  of  a  just  obligation 
to  pay  for  the  same  land,  the  vendor  not  being  in  pari  delicto  t 
Such  a  doctrine  is  not  only  shocking  to  the  reason  and  con- 
science of  mankind,  but  it  goes  far  beyond  the  law  in  regard 
to  the  illegal  contracts  of  private  individuals."  Again:  ''  That 
term  [ultra  vires]  is  of  a  very  modem  invention,  and  I  do  not 
think  it  well  chosen  to  express  the  only  principle  which  it 
can  be  allowed  to  represent  in  cases  of  this  nature.  It  is  not 
to  be  understood  as  an  absolute  and  peremptory  defense  in  all 
oases  of  excess  of  power  without  regard  to  other  circum- 
stances and  considerations":  Id.  275.  Mr.  Justice  Selden 
(whose  views  the  appellant's  counsel  seems  to  approve)  says, 
in  the  same  case:  '*  There  are,  no  doubt,  cases  in  which  a 
corporation  would  be  estopped  from  setting  up  this  defense, 
^though  its  contract  might  have  been  really  unauthorised. 
It  would  not  be  available  in  a  suit  brought  by  a  bimafide  in- 
dorsee of  a  negotiable  promissory  note,  provided  the  corpora- 
tion was  authoris&ed  to  give  notes  for  any  purpose;  and  the 
reason  is,  that  the  corporation,  by  giving  the  note,  has  vir- 
tually represented  that  it  was  given  for  some  Intimate  pur- 
pose, and  the  indorsee  could  not  be  presumed  to  know  the 
oontrary.  The  note,  however,  if  given  by  a  corporation  abso- 
lutely prohibited  by  its  charter  from  giving  notes  at  all,  would 
be  voidable,  not  only  in  the  hands  of  the  original  payee,  but 
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in  tboee  of  any  subsequent  holder,  because  all  persons  dealing 
with  a  corporation  are  bound  to  take  notice  of  the  extent  of 
Its  chartered  powers." 

The  same  principle  is  applicable  to  contracts  not  negotiable: 
Bigsell  T.  Michigan  Southern  and  Northern  Indiana  R,  R,  Co9.f 
22  N.  T.  289.    Mr.  Justice  Selden  also  cited  the  following 
passage  from  the  opinion  of  Lord  St.  Leonards:  ^^  The  opin- 
ions  of  some  of  the  judges  in  the  Norwich  case  faTor  the  dis* 
position  which  I  feel  to  restrain  the  doctrine  of  ultra  viren  to 
clear  cases  of  excess  of  power  with  the  knowledge  of  the 
other  party,  express  or  implied  from  the  nature  of  the  corpo- 
ration and  of  the  contract  entered  into'';  and  adds:  ^'To  this 
I  agree":  Id.  801.    The  consequence  of  the  distinction  we 
have  taken  in  respect  to  contracts,  ^dtra  vires  in  the  different 
senses  indicated,  is  fully  recognized  by  the  English  authorities 
as  well  as  our  own,  and  as  it  is  important,  and  the  reasoning 
can  be  no  better  stated  in  any  language  we  may  select,  we 
shall  make  some  extracts  from  the  opinions  in  the  English 
cases.    In  Mayor  of  Norwich  v.  Norfolk  Ry  Co.j  80  Eng.  L.  & 
Eq.  128,  Mr.  Justice  Earle  says:  '^The  doctrine  [relating  to 
defense  of  vltra  vires]  was  introduced  at  law  by  the  East  Aug* 
lian  Railway  Company  case  [East  Anglian  IPy  Co.  v.  Eastern 
Cos.  Ry  Co,y  16  Jur.  249],  and  the  contract  there  in  question 
being  a  contract  by  one  railway  company  to  pay  the  costs  of 
another  railway,  incurred  in  applying  to  Parliament,  was  judi- 
cially perceived  from  the  terms  of  the  contract  itself,  to  be. 
necessarily  unconnected  with  the  purpose  of  the  defendant's^ 
incorporation,  and  therefore  prohibited.    This  is  the  point  de- 
cided in  the  case.    Looking  to  the  report,  with  the  remarks 
in  the  argument,.  I  understand  the  court  to  have  meant  that 
any  application  of  the  funds,  and  any  contract  which,  in  the 
knowledge  of  the  party  who  should  sue  upon  the  contract, 
was  intended  for  a  purpose  unconnected  with  the  purpose  of 
incorporation,  was  prohibited;  and  that,  where  the  contract 
itself  api>eared  to  be  necessarily  unconnected  with  the  pur- 
pose of  incorporation,  both  the  parties  must  have  known  it  to 
be  so,  and  the  court  judicially  perceive  it  to  be  void;  and  that 
if  the  contract  was  not  necessarily  so  unconnected,  the  ground 
of  illegality  must  be  averred  and  found  in  the  usual  way  be* 
fore  it  could  be  a  ground  of  judgment;  and  that  no  applicatioa 
of  the  funds  and  no  contract  was  prohibited  by  implication^ 
which  the  parties  intended  to  be  connected  with  the  purpos* 
of  incorporation,  however  distant  the  connection  might  be. 
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The  question  put  in  the  course  of  the  argoment^  Would  a 
contract  by  a  railway  company  for  a  theater  or  chapel  be 
void?  exemplifies  the  doctrine. 

"  It  would  or  would  not,  according  as  the  purpose  of  the  con- 
tracting parties  was  or  was  not  connected  with  the  railway. 
It  might  be  a  speculation  separate  from  the  railway,  and  pro- 
hibited. Or,  if  works  were  wanted  in  a  waste  place,  and  the 
company  found  it  for  their  interest  to  build  a  town  and  supply 
it  with  all  requisites  for  inhabitancy,  and  in  order  to  se- 
cure a  permanent  supply  of  workmen  of  skill  and  responsi- 
bility, added  a  chapel  and  a  theater,  with  religious  and  secular 
instruction,  it  might  be  for  the  purpose  of  the  railway,  and 
valid,  and  though  distantly  connected,  the  outlay  might  be 
found  eventually  to  increase  the  profit  from  tJie  traffic." 
Again:  "  The  case  of  McGregor  v.  Dover  and  Deal  Ry  Co.,  17 
Jur.  21,  S.  C,  16  Eng.  L.  &  Eq.  180,  shows  that  the  question 
at  law  is,  whether  the  contract  was  prohibited,  not  whether  it 
was  made  in  excess  of  the  authority  given  to  the  directors. 
There  the  contract  of  McGregor,  that  the  railway  company 
should  pay  costs,  was  held  void,  because  such  a  payment  by 
the  company  was  prohibited  by  law.  If  a  contract  by  the 
company  for  such  a  payment  would  have  been  merely  an  ex- 
cess of  authority,  the  contract  of  McGregor  would  have  bound 
himself,  and  would  not  have  been  absolutely  void.  The  ex- 
pression that  the  contracts,  which  are  held  null  within  the 
doctrine  in  question,  are  void  because  they  are  ultra  virea^ 
seems  to  imply  that  the  courts  of  law,  in  an  action  against  a 
corporation  upon  a  contract  duly  made  and  valid  in  form, 
compare  the  contents  of  the  contract  with  the  powers  "sup- 
posed to  be  given  to  the  directors  by  the  share-holders,  either 
in  the  capacity  of  agents  for  them  or  by  the  statute,  and  hold 
it  void  if  there  is  an  excess  beyond  those  supposed  powers  ": 
Mayor  of  Norwich  v.  Norfolk  Ry  Co.^  80  Eng.  L.  &  Eq.  130, 181. 

So  the  same  justice  recognizes  the  difiference  between  cases 
where  stockholders  are  suing  in  equity  to  restrain  a  misappro- 
priation of  the  corporate  funds,  and  a  suit  on  a  contract  against 
the  corporation  by  a  stranger.  '^  In  these  suits  in  equity  the 
members  of  the  corporation,  in  their  individual  capacity,  are 
considered  to  have  rights  inter  ee  analogous  to  those  of  part- 
ners  inter  ee,  and  the  act  incorporating  the  company  is  consid- 
ered to  be  analogous  to  a  partnership  deed:  See  the  judgment 
of  Sir  G.  J.  Turner,  L.  J.,  in  Simpson  v.  Denison^  10  Hare,  51; 
8.  C.|  18  Eng.  L.  &  Eq.  859;  and  the  question  is,  whether  the 
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misapplication  is  so  unreasonable  in  kind  and  degree  as  to 
require  the  interference  of  the  court  for  the  protection  of  the 
complaining  party.  From  these  suits  passages  have  been 
cited  in  which  the  judges  have  expressed  opinions  on  the  ex- 
pediency of  checking  with  much  strictness  the  directors  of 
incorporated  companies  having  extensive  powers  and  large  cap- 
ital,— opinions  which  might  be  highly  reasonable  with  refer- 
ence to  share-holders  complaining  of  over-speculation  on  the 
part  of  the  directors  at  their  cost;  but  they  seem  unreasonable 
and  iniquitous  if  applied  to  the  administration  of  the  law  in 
actions  to  which  such  corporations  are  parties.  These  suits 
in  equity  between  difPerent  members  of  thQ  company  bear  no 
analogy  to  actions  at  law  by  third  persons  against  the  corpora- 
tion, either  in  respect  of  the  parties  to  the  suit  or  the  subject 
in  litigation.  As  to  the  parties  in  actions  against  corporations, 
the  members  thereof,  in  their  individual  capacity,  are  stran- 
gers to  the  suit;  and  the  rights  of  persons  who  contract  with 
corporations  are  unaffected  by  the  rights  of  members  inter  $e^': 
Id.  130.  Lord  Campbell,  also,  in  the  same  case,  says:  ''  The 
mere  circumstance  of  a  covenant  by  directors  in  the  name  of 
the  company  being  ultra  vires  as  between  them  and  the  share- 
holders, does  not  necessarily  disentitle  the  covenantee  to  sue 
upon  it.  For  example:  If  the  directors  of  a  railway  company 
were  to  enter  into  a  contract,  under  the  seal  of  the  company, 
for  the  purchase  of  a  large  quantity  of  iron  rails,  and  to  pay 
for  them  at  a  fixed  price,  as  the  vendor  had  reasonable 
ground  for  supposing  that  the  rails  were  wanted  for  the  pur- 
poses of  the  railroad,  it  would  be  no  defense  to  an  action  for 
the  price,  or  for  not  accepting  them,  that  the  rails  were  ille- 
gally purchased  on  speculation,  to  be  resold  by  the  directors 
for  their  own  profit.  But  suppose  that  the  directors  of  a  rail- 
way company  should  purchase  a  thousand  gross  of  green  spec- 
tacles as  a  speculation,  and  should  put  the  seal  of  the  company 
to  a  deed  covenanting  to  pay  for  these  goods,  here  would  be  a 
clear  excess  of  authority  on  the  part  of  the  directors;  this  ex- 
cess of  authority  would  necessarily  be  known  by  the  cove- 
nantee, and  he  being  in  pari  delicto^  I  conceive  that  the  maxim 
would  apply,  Potior  est  conditio  possidentis.  This  would  be  an 
illegal  contract  to  misapply  the  funds  of  the  company,  and 
the  illegality  might  be  set  up  as  a  defense  ":  Id.  143,  144. 

There  was  no  difference  between  the  judges  as  to. these 
principles,  although  there  was  a  disagreement  as  to  whether, 
by  comparing  the  contract  with  the  statute,  it  appeared  upon 
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its  face  to  be  ultra  vires.  So  in  Eastern,  CourUieB  Ry  Co.  ▼. 
HawkeSy  35  Eng.  L.  &  Eq.  9^  which  was  a  sait  to  compel  the 
railway  company  to  specifically  perform  a  contract  for  the 
purchase  of  lands  from  Hawkes,  the  complainant  in  the  court 
below.  The  corporation,  among  other  defenses,  insisted  that 
the  contract  was  ultra  vires,  A  specific  performance  was 
decreed  by  the  vice-chancellor,  which  decree  was  affirmed  by 
the  lord  chancellor,  on  appeal,  and  again  by  the  house  of 
lords,  on  appeal  from  his  decree.  In  the  house  of  lords,  Lord 
Chancellor  Cranworth  said:  ''A  small  portion  only  of  it,  about 
an  acre  and  a  half,  is  within  the  line  of  deviation,  and  it  was 
argued  that  a  contract  to  purchase  the  whole  (nearly  six  acres) 
was  a  contract  ultra  vires,  inasmuch  as  the  company  could 
only  purchase  what  was  really  necessary  or  proper  for  the 
construction  of  the  line.  But  the  answer  to  this  argument 
appeared  to  me  satisfactory.  The  contract  was  necessarily 
and  on  the  face  of  it  ultra  vires.  If  the  land  in  question  was 
really  wanted  by  the  appellants  for  what  are  called  extraordi- 
nary purposes,  they  were  authorized  to  purchase  it.  Besides, 
the  line  of  deviation  actually  cuts  the  respondent's  house  in 
two,  and  in  such  circumstances  the  appellants  had  no  right  to 
take  a  part  without  taking  the  whole,  if  the  plaintiff  required 
them  to  do  so;  and  it  is  a  reasonable  inference  that  the  con- 
tract to  purchase  the  whole  was  made,  because,  wanting  what 
was  within  the  limits  of  deviation,  the  directors  knew  that 
they  could  not  stop  short  with  what  was  within  those  limits. 
Be  that,  however,  as  it  may,  there  was  nothing  to  show  the 
respondent  that  his  land  was  not  wanted  for  the  legitimate 
objects  of  the  company,  and  in  such  a  case  it  cannot  be  per- 
mitted to  the  directors  to  allege  that  the  contract  was  invalid, 
as  beyond  their  powers;  for,  as  argued  at  the  bar,  it  would  be 
no  answer  to  an  action  for  iron  rails  bargained  and  sold  that 
the  contract  had  been  entered  into,  not  in  order  to  obtain  rails 
for  the  use  of  the  line,  but  in  order  to  keep  them  in  hand  for 
the  purpose  of  a  future  use,  on  a  speculation  that  iron  was 
likely  to  rise  in  value.  I  consider,  therefore,  that  this  second 
objection  is  as  untenable  as  the  first":  Id.  19.  And  Lord 
Campbell  said:  '^  There  can  be  no  doubt  that,  as  between  the 
directors  and  the  share-holders,  it  would  have  been  ultra  vires 
for  the  directors  to  put  the  seal  of  the  company  to  such  a 
contract.  They  could  not  lawfully  apply  the  funds  of  the 
company  to  the  making  of  the  line,  either  under  the  act  of  the 
10  &  11  Vict.,  c.  235,  or  any  of  their  prior  acts;  and  the  re- 
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spondent  having  full  ootiee  that  they  were  exceeding  their 
power0|  and  were  guilty  of  a  breach  of  tmBt,  he  could  not 
have  enibreed  the  contract  either  at  law  ox  in'  equity.  But 
upon  the  face  of  the  contract  itself  there  is  no  referenoe  what- 
ever to  the  '  direct  diverging  line.'  The  recitals  and  the  oper- 
ative part  of  the  contract  refer  only  to  the  main  line  between 
Wisbach  and  Spalding,  and  to  the  '  curvilinear  line '  of  junc- 
tion delineated  upon  the  parliamentary  plan;  nor  is  there  any 
evidence  to  prove  that  the  respondent  was  a  party  to  the 
scheme  alleged  to  have  been  formed  by  agents  of  the  company 
to  deceive  Parliament  by  abandoning  the  curvilinear,  and 
Bubstitttting  an  unauthorized  direct  line  of  junction  with  the 
Ambergate  railway'':  Eastern  Counties  Ry  Co.  v.  ffawhesy  85 
Eng.  L.  &  £q.  22. 

And  Lord  St.  Leonards  also  said:  "Under  this  head  [that 
the  contract  wa^  vUra  vires']^  the  general  question  of  the  power 
of  such  companies  to  bind  themselves  was  argued.  Now  this 
is  a  question  between  the  appellants,  bound  by  their  contract 
under  seal,  and  the  party  with  whom  they  contracted.  It  is 
not  a  question  between  them  and  their  share-holders,  but,  as 
was  observed  in  Edwards  v.  Qrand  Junction  Ry  Co.y  1  Mylne 
&  C.  674,  the  court  cannot  recognize  any  party  interested  in 
the  corporation,  but  must  look  to  the  rights  and  liabilities  of 
the  corporation  itself.  The  covenant  of  the  company  is  bind- 
ing on  the  face  of  it,  and  the  appellants  must  show,  if  they 
can,  why  it  should  not  be  so.  Here  they  were  properly  bound. 
The  property  was  within  the  bill  as  brought  in,  and  within 
the  act  as  passed,  and  if  the  property  in  question  had  not 
been  purchased  before  the  act,  it  might  have  been  bought 
after  the  act  passed.  It  is  no  objection  that  the  whole  was 
not  within  compulsory  powers.  The  land  clauses  act  provides 
that  no  party  shall  be  required  to  sell  a  part  only  of  any  house, 
if  he  is  able  and  willing  to  sell  and  convey  the  whole.  And 
to  that  CRtent,  of  course,  the  appellants  might  properly  agree 
to  purchase  the  whole  of  the  house,  although  they  required 
only  a  part  of  it.  And  at  all  events  other  parts  of  the  prop- 
erty, according  to  the  plans,  would  have  been  required  for  the 
railway,  and  the  whole  might  have  been  required.  I  do  not 
think  that  the  contract  can  be  avoided  by  the  appellants  show- 
ing that  they  do  not  require  the  whole.  Where  directors  are 
acting  in  the  obvious  line  of  duty,  as  in  this  case,  buying  off 
an  opposition,  and  acquiring  property  necessary  or  useful  for 
(he  corporation,  and  the  party  contracting  with  such  directors 
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is  not  aware  of  any  intended  misapplication  on  their  part,  I 
am  of  opinion  that  the  contract  is  binding,  although  it  can 
afterwards  be  shown  that  the  property  really  was  not  required 
for  the  railway.  The  safety  of  men  in  their  daily  contracts 
requires  that  this  doctrine  of  ultra  vires  should  be  confined 
within  narrow  bounds":  Eastern  Counties  Ry  Co.  v.  Hawhes^  35 
Eng.  L.  <&  Eq.  31.  He  further  said:  ^'My  noble  and  learned 
friend  showed  that  the  mere  circumstance  of  a  covenant  by 
directors  in  the  name  of  the  company,  being  vltra  vires  as  be- 
tween them  and  the  share-holders,  does  not  necessarily  dis- 
entitle the  covenantee  to  sue  upon  it";  and  expressed  a 
disposition  ''to  restrain  the  doctrine  of  vUra  vires  to  clear 
cases  of  excess  of  power,  with  the  knowledge  of  the  other 
party,  express  or  implied,  from  the  nature  of  the  corporation 
and  of  the  contract  entered  into":  Id.  32. 

From  the  cases  cited,  it  very  clearly  appears  that  the  ques- 
tion, as  between  stockholders  and  the  corporation,  is  a  very  dif- 
ferent one  from  that  which  arises  between  the  corporation  itself 
and  strangers  dealing  with  it;  and  the  principle  established 
where  the  contest  arises  between  strangers  and  the  corpora- 
tion is,  whether  the  act  in  question  is  one  which  the  corpora- 
tion is  not  authorized  to  perform  under  any  circumstances,  or 
one  that  may  be  performed  by  the  corporation  for  some  pur- 
poses, but  may  not  for  others.  In  the  former  case,  the  defense 
of  vitra  vires  is  available  to  the  corporation  as  against  all  per- 
sons, because  they  are  bound  to  know  from  the  law  of  its  ex- 
istence that  it  has  no  power  to  perform  the  act.  But  in  the 
latter  case,  the  defense  may  or  may  not  be  available,  depend- 
ing upon  the  question  whether  the  party  dealing  with  the 
oorporation  is  aware  of  the  intention  to  perform  the  act  for 
an  unauthorized  purpose,  or  under  circumstances  not  justify- 
ing its  performance.  And  the  test,  as  between  strangers  hav- 
ing no  knowledge  of  an  unlawful  purpose  and  the  corporation, 
is  to  compare  the  terms  of  the  contract  with  the  provisions  of 
the  law  from  which  the  corporation  derives  its  powers;  and  if 
the  court  can  see  that  the  act  to  be  performed  is  necessarily 
beyond  the  powers  of  the  corporation  for  any  purpose,  the  con- 
tract cannot  be  enforced;  otherwise  it  can.  Or,  in  the  language 
of  Mr.  Justice  Selden,  in  the  case  before  cited :  ''  Where  the 
want  of  power  is  apparent,  upon  comparing  the  act  done  with 
the  terms  of  the  charter,  the  party  dealing  with  the  corpora* 
tion  is  presumed  to  have  knowledge  of  the  defect,  and  the 
-defense  of  idtra  vires  is  available  against  him.    But  such  a  de- 
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fense  would  not  be  permitted  to  prevail  against  a  party  who 
cannot  be  presumed  to  have  had  any  knowledge  of  the  want 
of  authority  to  make  the  contract.  Hence,  if  the  question  of 
power  depends,  not  merely  upon  the  law  under  which  the  cor- 
poration acts,  but  upon  the  existence  of  certain  extrinsic  facts 
resting  peculiarly  within  the  knowledge  of  the  corporate  offi- 
cers, tlien  the  corporation  would,  I  apprehend,  be  estopped 
from  denying  that  which,  by  assuming  to  make  the  contract, 
it  had  virtually  affirlned  '\'  Bissell  v.  Michigan  Southern  and 
Northern  Indiana  R  R.  Cos.j  22  N.  Y.  290. 

Strangers  are  presumed  to  know  the  law  of  the  land;  and 
they  are  bound,  when  dealing  with  the  corporations,  to  know 
the  powers  conferred  by  their  charter.  These  are  open  to 
their  inspection,  and  it  is  easy  to  determine  whether  the  act  is 
within  the  scope  of  the  general  powers  conferred  for  that  pur- 
pose. But  they  have  no  access  to  the  private  papers  of  the 
corporation,  or  to  the  motives  which  govern  directors  and 
stockholders,  and  no  means  of  knowing  the  purposes  for  which 
an  act  that  may  be  lawful  for  some  purposes  is  done.  The 
very  fact  that  the  appointed  officers  of  the  corporation  assume 
to  do  an  act  in  the  apparent  performance  of  their  duties,  which 
they  are  authorized  to  perform  for  the  lawful  purposes  of  the 
corporation,  is  a  representation  to  those  dealing  with  them 
that  the  act  performed  is  for  a  proper  purpose.  And  such 
is  the  presumption  of  the  law;  and  upon  this  presumption, 
strangers,  having  no  notice  in  fact  of  the  unlawful  purpose, 
are  entitled  to  rely.  To  this  effect  is  the  principle  of  the  fol- 
lowing, among  other  cases,  as  well  as  those  already  cited: 
Commissioners  of  Knox  County  v.  Aspinwall,  21  How.  545,  is  a 
strong  case  applying  this  doctrine  to  public  corporations;  OeU 
pecke  V.  City  of  Dvhuquey  1  Wall.  203,  and  cases  cited;  Bank 
of  United  States  v.  Dandridge^  13  Wheat.  69. 

Upon  any  other  principle,  there  would  be  no  safety  in  deal- 
ing with  corporations,  and  the  business  operations  of  these 
institutions  would  be  greatly  crippled,  while  the  interests  of 
the  stockholders  and  the  public,  and  their  general  usefulness, 
would  be  seriously  impaired.  The  officers  are  appointed  by 
the  corporation,  and  if  any  loss  results  to  strangers  dealing 
with  the  corporation  from  their  misrepresentation  in  mat- 
ters within  the  general  scope  of  their  duties,  it  should  fall 
upon  the  corporation,  which  is  responsible  for  their  appoint- 
ment, rather  than  upon  parties  who  have  no  other  means  of 
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aficertaimng  the  facts,  and  must  rely  upon  their  assurances,  or 
not  deal  with  the  corporation  at  all. 

The  next  step  in  the  argument  is  to  ascertain  whether  the 
Miners'  Ditch  Company  had  power  to  sell  and  convey  its  cor- 
porate property  for  any  purpose;  and  upon  this  point  we 
entertain  no  doubt.  We  have  already  seen  by  the  fourth  sec- 
tion of  the  act  under  which  it  was  incorporated  that  the  cor- 
poration was  empowered  **  to  purchase,  hold,  sell,  and  convey 
such  real  and  personal  estate  as  the  purposes  of  the  corpora- 
tion -shall  require."  The  power  to  sell  and  convey  is  as  broad 
as  its  power  to  purchase  and  hold,  and  is  granted  in  the  same 
terms.  There  is  no  complaint  that  the  property  was  not  prop- 
erly acquired,  and  that  the  corporation  legally  owned  it.  The 
jus  disponendi  necessarily  attached  as  an  incident  to  the  owner- 
ship.  The  very  idea  of  private  property,  in  which  the  public 
has  no  rights,  involves  the  idea  of  a  right  to  sell  and  convey 
when  the  exigencies  of  the  corporation  require  it.  If  a  corpo- 
ration could  convey  a  part,  it  could  convey  the  whole.  The 
enterprise  of  the  Miners'  Ditch  Company  may  have  proved 
unprofitable,  and  rendered  it  necessary  to  dispose  of  its  assets, 
and  wind  up  the  concern,  as  the  only  means  of  avoiding  insol- 
vency. It  might  be  necessary  to  sell  and  convey  a  part  or 
the  whole  of  its*  property  in  order  to  raise  means  to  pay  its 
debts  and  avoid  a  sacrifice  by  forced  sale.  In  either  event, 
the  sale  and  conveyance  of  the  property,  with  these  objects  in 
view,  would  be  a  lawful  purpose  of  the  corporation.  Although 
the  object  for  which  it  was  formed  was  to  construct  a  ditch, 
and  convey  water  for  sale  to  miners,  and  for  mechanical  pur- 
poses, there  was  no  obligation  resting  on  the  corporation  to 
pursue  this  object  after  it  became  evident  that  the  enterprise 
would  be  unprofitable,  and  result  in  insolvency  or  loss.  When 
such  a  result  appears  to  be  unavoidable,  obviously  the  only 
mode  by  which  the  interests  of  the  parties,  and  of  the  public, 
could  be  subserved,  would  be  to  dispose  of  its  assets  in  the 
most  advantageous  way,  and  pay  off  its  debts,  with  a  view  to 
winding  up  the  affairs  of  the  corporation  with  the  least  pos- 
sible loss. 

When  a  corporation  of  the  kind  in  question  is  formed  under 
our  laws,  no  obligation  to  the  public  is  assumed  to  carry  on 
the  business  for  which  it  was  formed  throughout  the  period 
specified  in  its  certificate,  whether  the  enterprise  proves  profit- 
able or  not.  A  corporation  may  forfeit  its  franchise  by  non- 
use,  but  a  conveyance  of  property  of  the  kind  in  question  la 
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not  a  tianefer  of  its  franchise.  The  district  judge  in  his 
opinion  well  says:  ^'  But  the  ditches  and  water  rights  were  no 
part  of  the  feanehises;  they  were  not  given  by  the  legislature. 
The  whole  property  was  situate  on  the  public  domain,  and 
could  be  acquired  only  by  appropriation  or  purchase.  The 
Miners'  Ditch  Cosnpany  did  not  acquire  any  right  to  or  prop- 
erty in  the  ditches  or  water  right  by  virtue  of  its  incorpora- 
tion. After  its  charter  had  been  perfected,  and  the  legislative 
grant  of  its  franchise  had  fully  vested,  it  still  had  not  a  foot 
of  ditch  or  an  inch  of  water.  Its  property  had  then  to  be  ac- 
quired in  the  same  way  that  a  natural  person,  without  any 
franchises,  could  have  acquired  it.  The  case  is  entirely  dif- 
ferent from  that  of  a  railroad  company,  where  a  right  of  way, 
and  other  special  rights  in  the  nature  of  property,  are  granted 
by  the  charter.  The  only  special  privilege  which  the  Miners' 
Ditch  Company  received  through  its  charter  is  simply  the 
right  to  be  a  corporation,  and  thereby  to  do  business  in  a 
manner  different,  in  some  respects,  from  that  in  which  an 
ordinary  association  of  natural  persons  may  do  business.  A 
franchise  was  formerly  said  to  be  ^  a  branch  of  the  royal  pre- 
rogative, existing  in  the  hands  of  a  subject';  and  it  may  still 
be  defined  to  be  a  special  grant  by  the  sovereign  power  of  a 
peculiar  privilege  whereby  the  recipient  may  do  or  enjoy  some- 
thing which,  in  the  exercise  of  the  general  rights  of  a  subject 
or  citizen,  he  could  not  do  or  enjoy.  But  any  citizen  in  the 
land  might,  by  virtue  of  his  general  personal  rights,  have  ac- 
quired everything  mentioned  in  the  deed.  The  conveyance, 
then,  was  not  of  any  franchise  of  the  corporation.  It  is  claimed, 
however,  that  as  the  deed  conveyed  all  the  property  of  the 
corporation,  it  was,  in  effect,  a  transfer  of  corporate  powers, 
because  it  left  nothing  upon  which  the  corporate  powers  could 
be  exercised;  in  other  words,  that  it  destroyed  the  existence 
of  the  corporation.  But  the  property  sold  was  not  essential  to 
the  existence  of  the  corporation.  The  corporation  was  in  full 
existenee  the  moment  its  charter  was  perfected,  although  at 
that  time  it  had  not,  and  could  not  have  had,  a  dollar's  worth 
of  property;  and  the  books  are  fall  of  cases  where  it  is  held 
that  a  corporation  still  exists  after  all  its  property  is  gone. 
The  Miners'  Ditch  Company  certainly  did  not  die  upon  the 
transfer  of  all  its  property,  as  the  bringing  of  this  suit  wit* 
nesseth;  and  I  presume  that  a  defense  to  a  suit  brought  by  a 
corpcM'ation  on  the  ground  that  it  had  no  property,  and  was 
therefore  dead,  would  find  no  countenanoe  in  a  court" 
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This  corporation  was  created  for  the  immediate  benefit  of 
the  Btockholders,  with  no  direct  specific  public  purpose  in 
view,  as  in  the  case  of  a  railroad,  or  turnpike,  or  canal  com- 
panies. The  only  interest  the  public  has  in  the  continuance 
of  the  business  is  the  remote  general  interest  which  it  has  in 
the  proper  development  of  the  resources  of  the  country.  The 
restrictions  placed  upon  it  are  for  the  purpose  of  giving  the 
public  notice  of  its  powers,  of  confining  its  business  to  the  line 
indicated  in  its  certificate,  and  for  protecting  the  share-holders 
and  parties  dealing  with  it  against  the  usurpation  of  its  offi* 
cers.  The  corporation  is  a  distinct  individual,  holding  the 
legal  title  to  the  property  in  trust  for  the  benefit  of  the  share- 
holders, who  are  the  beneficiaries  having  the  equitable  inter* 
est.  If  it  is  found  from  experience  that  the  interest  of  the 
corporators  and  creditors  require  that  the  business  should  not 
be  carried  on  upon  so  large  a  scale,  or  that  it  should  cease 
entirely,  and  the  disposal  and  conveyance  of  a  part  or  the 
whole  of  the  property  is  necessary  to  a  reduction  or  cessation 
of  the  business,  and  the  stockholders  consent,  or  do  not  object| 
we  know  of  nothing  in  the  statute,  or  in  sound  public  policy, 
to  prevent  the  sale  or  conveyance  for  such  purpose.  The  state 
can  have  no  interest  in  compelling  its  citizens  or  corporations 
to  carry  on  business  of  any  kind  at  a  loss.  No  sound  public 
policy  can  drive  corporations  or  private  individuals,  unwill- 
ingly, to  insolvency.  The  interests  of  business  men  and  of 
the  public  must  necessarily  coincide;  for  the  prosperity  of  the 
state  is  but  the  aggregate  of  the  prosperity  of  its  citizens. 
These  views  are  supported  by  the  authorities,  and  we  know  of 
nothing  to  the  contrary. 

In  Treadwell  v.  Salisbury  Mfg.  Co.^  7  Gray,  393  [66  Am. 
Dec.  490],  where  a  stockholder  filed  a  bill  to  restrain  the  sale 
of  all  the  property  of  the  company  to  a  new  corporation  for 
stocks,  to  be  distributed  to  the  stockholders  of  the  old,  it  was 
held  that  the  directors  of  a  manufacturing  corporation,  as  the 
best  means  of  continuing  the  business,  and  pursuant  to  the 
votes  of  a  majority  of  the  stockholders,  though  against  the  pro- 
test of  a  minority,  may  sell  the  whole  property  of  the  corpora-^ 
tion  to  a  new  corporation,  taking  payment  in  shares  of  the  new 
corporation,  to  be  distributed  among  those  of  the  old  stock- 
holders who  are  willing  to  take  them.  The  court  say:  ^' We 
entertain  no  doubt  of  the  right  of  a  corporation  established 
solely  for  trading  and  manufacturing  purposes,  by  a  vote  of 
the  majority  of  their  stockholders,  to  wind  up  their  affairs  and 
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close  their  business,  if,  in  the  exercise  of  a  sound  discretion, 
they  deem  it  expedient  so  to  do."  After  suggesting  that  there 
may  be  some  limitation  applicable  to  quasi  public  corpora- 
tions, such  as  railway,  canal,  and  turnpike  companies,  ^' to 
which  the  right  of  eminent  domain  and  other  large  privileges 
are  granted  in  order  to  enable  them  to  accommodate  the  pub- 
lic," which  do  not  apply  to  purely  private,  commercial,  and 
manufacturing  corporations,  the  court  say,  with  reference  to 
the  latter:  "  Neither  the  public  nor  the  legislature  have  any 
direct  interest  in  their  businesa  or  its  management.  These 
are  committed  solely  to  the  stockholders,  who  have  a  pecuniary 
stake  in  the  proper  conduct  of  their  affairs.  By  accepting  a 
charter,  they  do  not  undertake  to  carry  on  the  business,  for 
which  they  are  incorporated,  indefinitely  and  without  any  re- 
gard to  the  condition  of  their  corporate  property.  Public  policy 
does  not  require  them  to  go  on  at  a  loss.  On  the  contrary,  it 
would  seem  very  clearly  to  be  for  the  public  welfare,  as  well  as 
for  the  interest  of  the  stockholders,  that  they  should  cease  to 
transact  business  as  soon  as,  in  the  exercise  of  a  sound  judg- 
ment, it  is  found  that  it  cannot  be  prudently  continued.  If 
this  be  not  so,  we  do  not  see  that  any  limit  could  be  put  to  the 
business  of  a  trading  corporation  short  of  the  entire  loss  or 
destruction  of  the  corporate  property.  The  stockholders  could 
be  compelled  to  carry  it  on  until  it  came  to  actual  insolvency. 
Buch  a  doctrine  is  without  any  support  in  reason  or  authority. 
....  Upon  the  facts  found  in  the  case  before  us,  we  see  no 
reason  to  doubt  that  the  vote  of  the  majority  of  the  stockhold- 
ers for  the  sale  of  the  corporate  property,  and  the  closing  of 
the  business  of  the  corporation,  was  justified  by  the  condition 
of  their  affairs.  Without  available  capital,  and  without  the 
means  of  procuring  it,  the  further  prosecution  of  their  business 
would  be  unprofitable,  if  not  impracticable.  Under  these  cir- 
cumstances, it  was  in  furtherance  of  the  purposes  of  the  corpo- 
ration to  pay  their  debts,  close  their  affairs,  and  settle  with 
their  stockholders  on  terms  most  advantageous  to  them  ": 
Id.  404,  405.  So  also  it  was  held  that  the  whole  property 
of  the  corporation  might  be  sold  to  a  new  corporation,  and 
the  shares  of  the  new  corporation  taken  in  payment,  to  be 
distributed  among  those  of  the  old  stockholders  who  were  will- 
ing to  take  them.  The  court  say:  ^'  Nor  can  we  see  anything 
in  the  proposed  sale  to  a  new  corporation  and  the  receipt  of 
their  stock  in  payment  which  makes  the  transaction  illegal.  It 
is  not  a  sale  by  a  trustee  to  himself  for  his  own  benefit,  but  it 
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is  a  sale  to  another  corporation  for  the  benefit  and  with  the 
coDBent  of  the  CMfMts  qt^  truat,  the  old  Btoekholders.  The  n^fw 
stxKk  ie  taken  in  lieu  of  money,  to  be  distiiiMited  among  tboee 
Btoekholders  who  are  willing  to  receive  it,  or  to  be  converted 
into  money  by  tho8e  who  do  not  destfB  to  retain  it.  Being 
done  fairly,  and  not  coUusively,  as  a  mode  of  payment  for  the 
prc^rty  of  the  corporation,  that  transaction  is  not  open  to 
valid  objection  by  a  minority  of  the  stockholders:  Hodges  v. 
New  En^nd  Screw  Co.y  1  R.  I.  S47,  405,  406  [53  Am.  Dec. 
624]."  So  in  Sargent  v.  Webster,  13  Met.  498  [46  Am.  Dec.  748], 
it  was  held  that  the  directors  of  an  insolvent  manafiEU)turiDg 
corporation  have  authority  to  convey  all  the  property  of  the 
corporation  to  one  of  its  creditors,  upon  condition  that  he  shall 
apply  the  property  to  the  payment  of  his  claim,  and  pay  over 
the  surplus,  if  any,  to  the  treasurer  of  the  corporation.  Say 
the  court:  *^  Nor  does  it  appear  that  the  proceeding  was  not  in 
furtherance  of  the  purposes  of  the  corporation.  It  was  a  trad- 
ing corporation,  and  one  of  their  purposes  was  to  pay  their 
debts,  to  enable  them  either  to  go  on  successfully  again,  by  the 
aid  of  new  assessments,  or  to  wind  up  and  settle  upon  terms 
most  advantageous  to  the  stockholders  ":  Id.  503,  504. 

These  are  but  examples  of  cases  in  which  it  may  be  in  fur- 
therance of  the  purposes  of  a  corporation,  like  the  one  in  ques- 
tion, to  convey  a  part  or  all  of  its  property,  and  in  making  such 
conveyance  for  such  purpose  the  corporation  would  be  acting 
within  the  general  scope  of  its  powers. 

In  the  case  now  under  consideration,  it  may  be  that  a  point 
had  been  reached  whence  it  was  impracticable  to  advan- 
tageously proceed  in  the  original  undertaking,  and  that  the 
formation  of  a  new  corporation,  and  conveyance  to  it  of  the 
property  of  two  competing  corporations,  thus  uniting  all  inter- 
ests under  one  management,  would  subserve  the  interests  of 
all  concerned,  and  of  the  public.  It  appears  that  after  the  two 
old  competing  corporations  had  conveyed  to  the  new  one,  the 
latter  paid  off  large  encumbrances  before  created  by  the  former, 
so  that  the  Miners'  Ditch  Company  must  have  been  largely 
in  debt.  After  the  conveyance,  when  all  competitioQ  had 
ceased, — and  it  may  be  supposed  that  the  business  with  the 
monopoly  of  the  water  would  be  most  profitable,— the  new 
corporation  was  compelled  to  barrow  large  sums  of  money, 
mortage  its  property,  and  finally  deliver  possession  to  the 
mortgagee,  after  which  the  interest  of  said  corporation  was 
sold  out  by  the  sheriff.    This  ahows  that  it  is  possible,  if  not 
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probable,  that  the  affairs  of  the  Miners'  Ditch  Company  had 
reached  a  condition  in  which  the  legitimate  purposes  of  the 
corporation  could  only  be  subserved  by  a  sale  of  its  property 
for  the  payment  of  its  debts.  It  shows  at  least  that  circum- 
stances might  exist  which  would  require  a  sale  for  the  lawful 
purposes  of  the  corporation, — circumstances  under  which  the 
property  of  the  corporation,  if  not  sold  upon  better  terms  by 
the  corporation  itself,  might  be  sold  in  invitum  at  a  loss, 
and  the  interests  of  both  stockholders  and  creditors  sacrificed 
by  a  forced  sale  under  the  hammer  of  the  sheriff. 

It  is  very  clear  to  our  minds  that  many  circumstances  might 
arise,  in  view  of  which  the  lawful  purposes  of  the  corporation 
might  require  a  sale  and  conveyance  of  a  part,  or  of  all,  the 
property  of  the  Miners'  Ditch  Company.  The  power  to  sell, 
and  the  power  to  make  a  conveyance  in  pursuance  of  the  sale, 
exists.  Under  many  circumstances,  the  question  as  to  want  of 
power,  in  the  given  case,  cannot  be  determined  by  a  mere  com- 
parison of  the  fact  of  a  conveyance,  and  the  terms  of  the  deed 
executed,  with  the  powers  granted  by  the  charter.  If  the  con- 
veyance of  the  corporate  property  in  a  given  instance  is  ultra 
vires y  in  view  of  the  purposes  for  which  they  are  made,  then 
the  want  of  power  '^  depends  not  merely  upon  the  law  under 
which  the  corporation  acts,  but  upon  extrinsic  facts,  resting 
peculiarly  within  the  knowledge  of  the  corporate  officers," 
and,  as  we  have  seen,  the  invalidity  of  the  sale  is  not  avail- 
able to  the  corporation  in  contests  arising  between  the  corpo- 
ration itself,  and  strangers  dealing  with  it,  without  knowledge 
in  fact  of  the  alleged  purpose.  The  corporation  has  power  to 
make  a  sale,  and  power  to  execute  a  deed  for  a  lawful  purpose, 
and  where  the  duly  appointed  officers  assume  to  make  a  sale 
or  conveyance,  strangers  dealing  with  it  have  a  right  to  sup- 
pose the  purpose  lawful.  So  if  the  corporation  could  convey 
at  all,  it  could  convey  to  any  person,  natural  or  artificial, 
capable  of  taking.  The  Miners'  Ditch  Company  might,  for  a 
lawful  purpose^  have  conveyed  to  the  Eureka  Lake  Company, 
and  if  the  Eureka  Lake  Company,  why  not  to  the  Eureka 
Lake  Water  Company?  The  latter  was  a  legal  corporation. 
There  was  nothing  in  the  law  to  prevent  the  stockholders  of 
either,  or  both  of  the  old  corporations,  from  incorporating 
themselves  into  one  or  a  dozen  other  companies;  and  each 
new  corporation  formed  would  be  a  distinct  and  complete 
legal  entity,  having  a  separate  and  independent  existence, 
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with  all  the  functionB  and  powers  conferred  upon  it  by  the 
law  under  which  it  came  into  existence. 

There  is  nothing  in  Abbott  v.  American  Hard  Rubber  Co,^  33 
Barb.  580,  or  Conro  v.  Port  Henry  Iron  Co.y  12  Id.  64,  and 
cases  of  that  class,  or  any  others  that  have  been  brought  to 
our  notice,  in  conflict  with  anything  contained  in  the  views 
here  expressed.  The  former  was  an  action  by  stockholders 
against  the  directors  and  corporation  and  others,  who  were 
particeps  criminiSj  to  set  aside  a  transfer  of  all  the  property  of 
the  corporation  made  in  fraud  of  the  rights  of  the  complain- 
ants: 33  Id.  694,  595.  In  view  of  the  facts  of  that  case,  the 
court  very  properly  say:  *'The  experiment  of  the  acting  trus- 
tees in  the  two  hard-rubber  companies  has  the  merit  of  bold- 
ness as  well  as  originality.  Three  of  them  marched  out  of 
the  old  company,  laden  with  spoils  with  which  they  enriched 
themselves  as  stockholders  of  the  new,  and  it  cannot  be  that 
their  wronged  and  injured  associates  are  remediless":  Id. 
595.  The  discussion  of  the  law  must  be  considered  with 
reference  to  the  facts  of  the  case.  The  latter  was  a  case  in 
equity  between  the  creditors,  on  one  side,  and  the  corporation 
and  other  parties  to  the  wrongful  acts  complained  of,  with 
knowledge  of  their  illegality.  The  transfer  affirmatively  ap^ 
peared  not  to  be  the  act  of  the  corporation.  There  was  a 
breach  of  trust,  and  acts  fraudulent  as  to  creditors,  and  the 
proceedings  to  set  aside  the  transfers  were  had  by  creditors  in 
pursuance  of  express  statutory  provisions  applicable  to  such 
cases:  12  Id.  62,  63,  64.  A  very  cursory  examination  is  sufii- 
cient  to  show  that  there  is  nothing  in  the  case  in  conflict  with 
the  views  expressed  in  this  opinion. 

The  next  point  is,  that  the  deed  of  October  20,  1860,  from 
the  Miners'  Ditch  Company  to  the  Eureka  Lake  Water  Com- 
pany, is  void,  because  not  authorized  by  the  board  of  trustees 
acting  as  a  board.  In  Oashwikr  v.  Willisy  33  CaL  16  [91  Am. 
Dec.  607],  we  held  a  conveyance  executed  by  the  trustees  in- 
dividually in  pursuance  of  a  resolution  of  the  stockholders  of 
a  mining  corporation,  without  any  authority  from  the  board 
of  trustees  acting  as  a  board,  and  not  having  the  corporate 
seal  attached,  to  be  void  for  want  of  authority  to  execute  it; 
and  we  find  no  reason  to  be  dissatisfied  with  that  decision. 
But  in  that  case  the  party  ofiering  the  deed  made  it  affirma- 
tively appear  under  what  precise  authority  the  act  was  per- 
formed, and  there  was  no  corporate  seal  affixed.  The  parties 
severally  used  their  private  seals,  for  the  reason  that  there 
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was  no  corporate  seal,  and  in  such  cases  we  held  that  author- 
ity to  execute  the  deed,  and  by  implication,  at  least,  to  adopt 
a  seal  pro  hoe  vice  by  the  party  assuming  that  power,  must  be 
shown.  The  seal  affixed  must  of  course  be  shown  to  be  the 
corporate  seal.  These  facts  were  not  shown,  and  the  deed  was 
held  to  be  inadmissible  till  further  proof  should  be  made.  We 
expressly  reserved  the  question  as  to  what  the  rule  would  be 
where  the  regularly  adopted  corporate  seal  is  shown  by  com- 
petent proof  to  be  affixed  to  the  deed:  Id.  19.  This  pre- 
cise  question  is  now  presented.  The  instrument  in  question 
purports  on  its  face  to  be  an  "  indenture  ....  between  the 
Miners'  Ditch  Company,  a  corporation  duly  organized  by  law, 
....  party  of  the  first  part,"  and  the  Eureka  Lake  Water 
Company,  of  the  second  part.  It  concludes:  ^^In  witness 
whereof,  the  said  party  of  the  first  part  hath  hereunto  set  its 
hand  and  seal,  the  day  and  year  first  above  written,  by  its 
trustees  thereunto  duly  authorized."  Signed  by  five  parties, 
as  trustees,  with  the  corporate  seal  affixed.  It  is  admitted  in 
the  replication,  and  found  by  the  court,  that  the  parties  thus 
signing  were,  at  the  time  of  the  signing,  the  trustees,  and  that 
the  seal  affixed  is  the  corporate  seal,  and  that  they  signed  the 
instrument  and  affixed  the  seal. 

Upon  this  state  of  facts  appearing,  the  deed  was  admissible 
in  evidence,  and  being  in,  was  prima  facie  evidence  of  the 
regular  and  duly  authorized  execution  of  the  deed.  This  point 
is  settled  by  the  decisions.  Angell  and  Ames  state  the  rule 
deduced  from  the  authorities  thus:  "  Where  the  common  seal 
of  a  corporation  appears  to  be  affixed  to  an  instrument,  and 
the  signatures  of  the  proper  officers  are  proved,  courts  are  to 
presume  that  the  officers  did  not  exceed  their  authority,  and 
the  seal  itself  is  prima  facie  evidence  that  it  was  affixed  by  the 
proper  authority.  The  contrary  must  be  shown  by  the  object- 
ing party  ":  Angell  and  Ames  on  Corporations,  sec.  224.  The 
supreme  court  of  the  United  States  say:  "This  mortgage  had 
the  corporate  seal  attached,  and  the  presumption  was,  that  it 
was  there  rightfully,  and  the  court  properly  admitted  it  to  be 
read  in  evidence":  Kcehler  v.  Black  Siver  FaUe  Iron  Co.y  2 
Black,  717.  Mr.  Chief  Justice  Shaw  says:  "  In  the  first  place, 
the  deed,  duly  executed  by  the  corporate  seal  of  the  bank,  and 
produced  by  the  party  claiming  under  it,  is  prima  facie  a  good 
title,  and  it  is  for  those  who  wish  to  set  it  aside  to  impeach 
it":  BwriU  v.  Bank  of  Ndhant,  2  Met.  166  [36  Am.  Dec.  395]. 
And  Mr.  Chancellor  Walworth  states  the  rule  thus:  '^  The  seal 
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of  a  coiporation  aggregate  affixed  to  a  deed  is  of  itself  prima 
faeie  evidence  that  it  was  so  affixed  by  the  authority  of  the 
corporation,  especially  if  it  is  proved  to  have  been  put  to  the 
deed  by  an  officer  who  was  intrusted  by  the  corporation  with 
the  custody  of  such  seal:  See  1  Kyd  on  Corporations;  and  An- 
gell  and  Ames  on  Corporations,  sec.  115.  And  it  lies  with  the 
party  objecting  to  the  due  execution  of  the  deed  to  show  that 
the  corporate  seal  was  affixed  to  it  surreptitiously  or  improp- 
erly; and  that  all  the  preliminary  steps  to  authorize  the  offi- 
cer having  the  legal  custody  of  the  seal  to  affix  it  to  the  deed 
had  not  been  complied  with  ":  Lovett  v.  Steam  Sawmill  Aasod' 
ation,  6  Paige,  60.  To  the  same  effect  are  the  following  cases: 
Leggett  v.  New  Jersey  M.  dc  B.  Co,^  1  N.  J.  Eq.  559  [23  Am. 
Dec.  728];  Levering  v.  Mayor  etc.,  7  Humph.  658;  Hoyt  v. 
Thompson,  5  N.  Y.  335;  S.  C,  3  Sand.  428,  and  3  Bosw.  285; 
Jackson  v.  Campbell,  5  Wend.  575;  Flint  v.  ClinUm  Company, 
12  N.  H.  433;  HiU  v.  Manchester  and  Saiford  W.  W.  Co.,  6 
Barn.  &  Adol.  874;  Clarke  v.  Imperial  Gaslight  Co.,  4  Id.  826; 
Berks  and  Daup.  Tp.  Co.  v.  Myers.  6  Serg.  &  R.  13,  15  [9  Am. 
Dec.  402]. 

The  rule  must  be  as  stated  on  principle,  independent  of  au- 
thority. Any  other  would  be  subversive  of  the  public  inter- 
ests; for  no  man  could  deal  in  safety  with  corporations,  and  all 
business  transactions  with  these  institutions  would  almost 
necessarily  cease,  and  the  end  of  their  creation  fail  of  accom- 
plishment. Confidence  is  a  necessary  element  in  all  business 
transactions.  If  strangers  cannot  rely,  at  least  prima  Jacie, 
upon  deeds  of  private  corporations  apparently  regularly  exe- 
cuted in  pursuance  of  the  powers  conferred  by  their  charters, 
under  the  corporate  seal,  and  attested  by  the  signatures  of  the 
officers,  upon  whom  the  control  of  their  affairs  is  devolved  by 
law,  upon  what  may  they  rely?  This  is  the  most  direct,  for- 
mal, and  solemn  assurance  that  can  possibly  be  given  by  those 
authorized  to  give  assurances.  It  is  the  legally  appointed 
mode  in  which  the  corporation  speaks  to  the  external  world, 
and  manifests  its  corporate  will.  Parties  dealing  with  private 
corporations  have  no  other  reliable  means  of  ascertaining  the 
circumstances  under  which  the  act  is  done.  The  books,  rec- 
ords, and  papers  of  such  corporations  are  private  property, 
and  not  open  to  inspection  by  strangers.  Many,  ii  not  in 
practice  most,  of  their  corporate  acts  are  not  made  matters  of 
record.  Besides,  it  is  as  easy  to  make  a  false  statement  in 
some  other  mode — by  a  fiedse  reoml — as  by  a  fiedse  deed. 
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Whatever  is  done  most  be  done  through  agents,  and  if  their 
most  formal  and  solemn  assurances  under  the  corporate  seal 
are  oot  reliable,  then  none  of  their  acts  can  be  depended  on, 
and  those  dealing  with  corporations  are  absolutely  without  the 
aieans  of  self-protection.  The  rule  established  rests  upon  a 
foundation  of  solid  sense.  If  this  is  not  the  rule,  then,  surely, 
there  is  too  much  truth  in  the  sajring  that  corporations  are 
intangible,  impersonal,  irresponsible,  soulless,  artificial  beings, 
endowed  mth  a  capacity  to  accumulate  and  enjoy  property, 
and  exercise  most  of  the  functions  and  privileges  pertaining  to 
natural,  material  persons,  but  under  no  moral  restraints,  and 
subject  to  few  of  the  implications  and  responsibilities  to  which 
natural  persons  are  liable,  and  the  less  men  have  to  do  with 
them  the  better  it  will  be  for  them. 

If  it  be  conceded,  then,  that  the  corporation,  in  a  contest 
with  a  party  purchasing  in  good  faith  for  a  valuable  consid- 
eration, relying  upon  the  presumption  arising  upon  the  face 
of  a  deed  apparently  regularly  executed  under  the  corporate 
seal,  and  by  the  officers  upon  whom  the  law  confers  the  cor- 
porate powers,  may  rebut  the  presumption  (upon  which  point 
we  now  express  no  opinion),  it  is  clear  from  the  authorities 
cited  that  the  burden  of  overthrowing  the  presumption  in  this 
case  rested  upon  the  corporation, — the  party  denying  the 
validity  of  the  deed. 

Upon  the  facts  admitted  and  found  then,  notwithstanding 
the  denial  of  authority  by  plaintifT  prima  fade^  the  presump- 
tion arises,  and  it  affirmatively  appears  in  favor  of  defendant 
ZeUerbach  that  the  deed  was  executed  by  authority  of  the 
corporation.  Aside  from  the  presumption,  although  it  is 
found  that  it  did  not  affirmatively  appear  from  the  other 
evidence  whether  the  authority  was  conferred  at  a  meeting 
of  the  stockholders  only,  or  at  a  meeting  of  the  board  of  di- 
rectors, or  of  both,  stiU,  since  the  burden  of  overthrowing 
the  presumption  is  on  the  corporation,  it  is  sufficient  for  de- 
fendant Zellerbach  that  the  contrary  did  not  affirmatively 
appear. 

It  is  claimed  also  that  the  testimony  does  not  justify  the 
finding  of  the  court  to  the  effect  that  the  exact  character  of 
the  meeting  in  September,  at  which  the  trustees  were  author- 
ized to  convey  the  property  of  the  Miners'  Ditch  Company, 
as  whether  a  meeting  of  stockholders  or  of  the  trustees,  as 
a  meeting  of  bothy  is  not  clearly  shown,  and  inferentially 
therefrom  the  finding  against  the  plaintiff  on  the  issue,  or  to 
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the  authority  of  the  trustees  to  execute  the  deed.  We  should 
not  be  justified  in  setting  aside  the  finding  on  this  point. 
The  evidence  is  very  loose,  at  best,  and  we  should  expect  to 
find  it  so.  It  must  be  remembered  that  the  business  was 
loosely  done,  and  no  minutes  appear  to  have  been  preserved. 
The  meeting  was  held  nearly  seven  years  before  the  date  of 
the  finding.  For  five  years  after  that  time,  there  had  been 
no  other  meeting  of  directors.  The  grantee  under  the  deed 
had  been  in  the  continued  possession,  expending  large  sums 
of  money  on  the  property  conveyed  under  a  claim  of  owner- 
ship. And  neither  the  corporation,  the  trustees,  nor  the  stock- 
holders, from  the  date  of  the  deed,  set  up  any  claim,  or  sug- 
gested any  doubt  as  to  the  validity  of  the  conveyance.  After 
BO  long  silence  on  the  part  of  those  interested,  under  the  cir- 
cumstances of  this  case,  there  certainly  should  be  required 
some  very  clear  and  conclusive  testimony  on  the  part  of  the 
plaintiff  to  justify  the  court  below  in  finding  affirmatively 
facts  to  overthrow  the  presumption  raised  by  the  law  upon 
the  other  facts  clearly  established  and  found,  and  as  to  which 
finding  the  exception  was  taken.  We  think  the  finding  of 
the  court  clearly  justified.  The  burden  of  overthrowing  the 
presumption  raised  by  the  deed  rested  on  the  plaintiff,  and  we 
do  not  think  it  overthrown. 

To  recapitulate,  and  apply  the  principles  of  law  stated: 
Prior  to  the  29th  of  October,  1860,  the  Miners'  Ditch  Com- 
pany, a  corporation  duly  organized,  was  the  owner,  and  in 
possession  of  the  property  in  suit.  On  that  day,  a  deed  of 
conveyance  was  executed  in  the  name  and  on  behalf  and 
purporting  to  be  by  the  authority  of  the  corporation  by  its 
trustees,  and  under  the  corporate  seal  affixed  by  said  trustees, 
by  which  said  property  is  purported  to  have  been  conveyed 
to  the  Eureka  Lake  Water  Company,  another  corporation 
duly  organized,  and  capable  of  receiving  a  conveyance  of  such 
property,  and  the  possession  was  delivered  to  and  received  by 
said  latter  corporation.  The  last-named  corporation  continued 
in  possession  of  said  property,  claiming  to  be  the  owner  under 
said  conveyance,  and  from  time  to  time  made  improvements 
on  it  to  the  amount  of  at  least  fifty  thousand  dollars,  and  paid 
off  liens  and  mortgages  created  by  the  Miners'  Ditch  Com- 
pany to  the  amount  of  at  least  ninety  thousand  dollars  more. 

After  the  Eureka  Lake  Water  Company  had  thus  been  in 
possession  continuously,  improving  and  claiming  it  as  its  own, 
for  a  period  of  some  two  years,  in  1862  it  m'ortgaged  the  prop* 
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erty  to  the  defendants,  Zellerbach  and  Powers,  two  strangers, 
to  secure  the  sum  of  two  hundred  thousand  dollars,  advanced 
and  to  be  advanced,  and  all  of  which  was  in  fact  advanced  to 
said  company,  on  the  faith  of  its  title,  before  January,  1868. 
On  the  3d  of  January,  1863,  said  company  placed  the  property 
in  the  hands  of  the  mortgagees,  with  authority  to  manage  and 
apply  the  profits  in  satisfaction  of  the  mortgage.     Said  de- 
fendants, under  this  agreement,  continued  so  in  possession  till 
February  5,  1865,  at  which  time  they  acquired  the  title  of  the 
Eureka  Lake  Water  Company  through  a  sale  by  the  sheriff 
on  a  judgment  in  favor  of  one  Martin  against  said  company. 
Said  mortgage  had  not  been  satisfied  or  paid  by  the  rents  and 
profits,  or  otherwise.     No  objection  was  made  to  said  transfer 
td  the  Eureka  Lake  Water  Company,  or  claim  to  said  property 
set  up  by  the  Miners'  Ditch  Company,  its  trustees  or  stock- 
holders, from  the  date  of  the  deed  in  1860,  till  the  fall  of  1865, 
a  short  time  before  the  commencement  of  this  suit.     The 
Miners'  Ditch  Company  had  power  to  sell  the  property,  and 
to  make  such  a  deed  as  was  made  for  a  proper  purpose. 
Upon  the  face  of  the  charter  and  the  deed,  the  power  existed. 
A  comparison  of  the  deed  with  the  charter  disclosed  no  want 
of  authority.     If  any  existed,  it  arose  from  extrinsic  facts, 
which  rested  in  the  knowledge  of  the  corporation  and  its 
agents  alone,  and  which  strangers  had  no  means  of  discover- 
ing.   Under  the  authorities  cited,  and  upon  principle,  strangers 
dealing  with  the  corporation,  in  ignorance  of  any  extrinsic  facta 
afiecting  the  question  of  authority,  were  entitled  to  rely  upon 
the  apparent  power.     The  deed  itself  was  executed  under  the 
corporate  seal,  signed  by  the  officers  appointed  by  law  to  con- 
trol the  affairs  of  the  corporation,  duly  acknowledged  and  re- 
corded.   It  carried  upon  its  face,  in  the  mode  appointed  by 
law,  the  most  solemn  assurance  which  the  corporation  or  its 
officers  were  capable  of  giving,  that  the  corporate  assent  had 
been  given,  and  that  everything  had  been  done  in  pursuance  of 
authority  given  by  the  board  of  trustees.     The  presumption, 
prima  facie  at  least,  that  authority  to  execute  the  deed  was 
given  in  such  a  manner  as  to  render  the  deed  a  valid,  corpo- 
rate act,  was  thus  raised,  and  this  presumption  was  not  over- 
thrown by  proof  on  the  part  of  the  corporation,  upon  which 
the  burden  of  proof  rested.    Title,  therefore,  was  affirmatively 
shown  in  defendant  Zellerbach,  and  not  overthrown  by  other 
evidence. 
We  need  not  inquire  whether  the  conveyance  could  have 
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been  avoided  by  stockholders,  or  creditors,  or  the  corporation 
itself,  as  between  the  Miners'  Ditch  Company  and  the  Eureka 
Lake  Water  Company,  on  the  gronnd  that  the  latter  was 
affected  with  notice  of  the  illegal  purpose,  if  any  such  there 
was,  for  which  the  Miners'  Ditch  Company  made  the  convey- 
ance, or  whedier  there  was  in  &ct  any  illegal  purpose;  for  the 
contest  is  not  between  those  parties.  The  contest  is  between 
the  Miners'  Ditch  C<Hnpany  and  Zellerbach  alone.  Zellerbach, 
a  stranger  without  notice, — for  none  is  found  on  his  part, — 
found  the  Bureka  Lake  Water  Company  in  undisputed  pos- 
session, expending  vast  amounts  of  money  in  improving  and 
enlarging  the  works  and  paying  off  mortgages,  claiming  title 
under  a  deed  regular  on  its  face  and  apparently  executed  in 
pursuance  of  authority  granted  by  the  charter.  On  the  faith 
of  these  appearances,  he  advanced  two  hundred  thousand  dol- 
lars, and  subsequently  took  possession  under  an  arrangement 
with  the  company,  and  finally  purchased  its  interest  under  a 
sheriff's  sale  made  at  the  instance  of  another  creditor.  He  is 
therefore  not  affected  by  any  knowledge  of  or  participation  in 
any  wrongful  acts  of  the  Miners'  Ditch  Company  on  the  part 
of  the  Eureka  Lake  Water  Company.  He  is  certainly  in  no 
worse  position  than  he  would  be  if  he  had  been  a  purchaser 
directly  from  the  Miners'  Ditch  Company,  without  knowledge 
of  any  illegal  purpose  in  the  sale,  or  defect  of  authority  in  the 
execution  of  the  deed.  Zellerbach  is  in  no  way  affected  by 
any  of  those  latent  vices  not  brought  to  his  notice,  if  any 
there  be,  which  affected  the  transaction  between  the  two  cor- 
porations. 

This  suit  is  not  brought  by  a  stockholder  or  a  creditor.  No 
person  having  an  equitable  interest  has  complained  that  the 
officers  and  trustees  have  exceeded  their  authority,  or  violated 
the  trust  reposed  in  them,  to  his  injury.  The  corporation  itself 
is  plaintiff.  After  a  five  years'  acquiescence,  and  long  after 
the  property  has  passed  into  the  hands  of  innocent  parties, 
who  have  advanced  vast  sums  of  money  upon  the  faith  of  its 
apparent  acts,  paid  off  large  liens,  and  greatly  extended,  im- 
proved, and  increased  the  value  of  the  property,  this  corpora- 
tion seeks  to  avoid  ite  deed.  Li  the  language  of  the  court 
below,  the  plaintiff  says:  ^'True,  the  deed  is  apparently  mine. 
I  made  it  in  the  only  way  in  which  I  could  have  made  it,  — 
through  my  trustees,  and  by  my  corporate  seal;  but  in  the  in- 
ternal and  secret  machinery  of  my  existence,  the  determination 
to  make  it  was  not  regularly  and  properly  arrived  at.    It  is  as 
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though  a  natural  person  sought  to  avoid  his  deed  by  saying: 
^  Truei  my  hand  executed  it,  but  my  judgment  dissented,  and 
my  will  forbade  it.'" 

Upon  the  facts  found,  we  do  not  see  how  the  result  could 
have  been  otherwise,  had  the  plaintiff  been  a  stockholder  or  a 
creditor.  But  however  that  may  be,  it  is  entirely  clear  to  our 
minds  that  the  district  court  was  right  in  finding  and  adjudg- 
ing that  the  title  of  Marks  Zellerbach  to  the  property  in  con- 
troversy "is  a  good  and  valid  title  in  law  and  equity,  as  against 
the  Miners'  Ditch  Company,"  the  plaintiff  in  this  action,  and 
that  the  judgment  should  be  affirmed. 

Numerous  authorities  were  cited  in  the  arguments  of  coun- 
sel, which  we  have  not  particularly  noticed,  for  the  reason  that 
they  do  not  appear  to  be  opposed  to  the  views  we  have  ex- 
pressed. Rights  growing  out  of  corporate  relations  are  pre- 
sented under  a  great  variety  of  circumstances,  and  discussed 
in  various  aspects,  but  the  distinctions  are  obvious  enough  to 
those  who  peruse  the  numerous  decisions,  and  it  would  be  un- 
profitable labor  to  comment  upon  and  distinguish  each  par- 
ticular case.  Suffice  it  to  say,  that  we  find  nothing  in  the 
general  current  of  authorities  cited  opposed  to  the  principles 
upon  which  this  case  is  determined.  We  have  said  nothing 
to  impugn  the  general  doctrine  so  well  established  that  the  act 
of  incorporation  is  an  enabling  act,  and  corporations  can  only 
exercise  such  powers  as  are  expressly  conferred  upon  them, 
together  with  such  incidental  powers  as  are  necessary  to  a  due 
exercise  of  those  expressed,  and  that  the  powers  must  be  exer- 
cised in  the  mode  prescribed.  Nor  do  we  find  it  necessary  to 
notice  the  distinction,  if  any  there  is,  between  common-law 
and  statutory  corporations.  It  is  presumed  that  no  com- 
mercial, trading,  manufacturing,  and  such  like  corporations, 
created  since  the  Revolution  in  this  country,  exist,  which  do  not 
derive  their  existence  under  some  statute;  and  probably,  too, 
such  is  the  case  in  most  similar  modem  corporations  in  Eng- 
land. Most  of  the  decisions  upon  the  subject -must,  therefore, 
-relate  to  statutory  corporations. 

Let  the  judgment  be  affirmed. 

By  Court,  Sawyeb,  C.  J.  (on  petition  for  rehearing).  De- 
fendant Zellerbach  is  the  only  one  interested  in  the  prop- 
erty in  dispute.  In  rendering  the  decision  in  this  case, 
we  proceeded  upon  the  idea  that  he  did  not  appear  in  the 
record  to  have  any  knowledge  of  the  purpose  of  the  Miners' 
Ditch  Company,  in  its  conveyance  to  the  Eureka  Lake  Water 
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Company,  to  distribute  the  stock  of  the  latter  company,  re- 
ceived as  the  consideration  of  the  conveyance,  to  the  stock- 
holders of  the  former,  which  is  the  fact  in  the  case,  if  any 
there  is,  that  renders  the  transaction  between  those  corpora- 
tions illegal.  Our  attention  is  now  called  to  a  fact,  not  before 
brought  to  our  notice  by  counsel,  and  overlooked  when  the 
opinion  was  written,  that  in  the  answer  of  Zellerbach,  stating 
the  loan  of  money  through  which  the  title  was  ultimately 
acquired  by  him,  it  is  averred  that  the  Eureka  Lake  Water 
Company  "borrowed  of  this  defendant  and  the  defendant 
Powers  (then  partners  in  business  under  the  firm  of  Marks  & 
Co.)  the  sum,"  etc-.  It  also  appears  in  the  findings  that  one 
Oeorge  C.  Powers  signed,  as  trustee,  the  conveyance  of  the 
Miners'  Ditch  Company  to  the  Eureka  Lake  Water  Company; 
and  it  is  claimed  that,  as  this  is  the  same  name  as  that  of 
defendant  Powers,  it  must  be  presumed  that  the  Powers  who 
signed  the  deed  and  who  advanced  the  money  as  the  partner 
of  Zellerbach  is  the  same  person;  that  notice  to  one  of  the 
partners  is  notice  to  all;  and  that  it  therefore  appears  in  the 
record  that  Zellerbach  did  have  notice.  Conceding  this  to  be 
so,  for  the  purposes  of  the  decision,  it  becomes  necessary  to 
determine  the  point  whether,  upon  that  hypothesis,  the  Miners' 
Ditch  Company  stands  in  a  position  to  avail  itself  of  the  ille- 
gality of  its  contract  to  distribute  its  capital  stock  to  the 
stockholders  of  the  corporation,  by  conveying  its  property  and 
distributing  the  stock  of  another  corporation  received  in  pay- 
ment, in  the  mode  and  under  the  circumstances  stated  in  our 
former  opinion,  to  its  stockholders.  And  we  are  of  the  opinion 
that  it  does  not.  The  act  of  sale  and  conveyance  was  not 
wholly  beyond  the  power  of  the  corporation  to  perform.  It 
had  full  power  to  sell  and  convey  its  property.  It  is  provided 
that  it  shall  not  be  lawful  for  the  trustees  to  divide  or  with- 
draw any  portion  of  the  capital  stock.  The  corporation  hav- 
ing power  to  sell  and  convey  its  property,  but  it  being  made 
unlawful  for  the  trustees  to  divide  the  capital  stock,  the  cor- 
poration stood  upon  the  same  footing  in  respect  to  such  con- 
veyance as  any  natural  person  with  reference  to  a  contract 
which  he  has  the  power  to  make^  but  which  is  made  unlawful 
upon  some  principle  of  public  policy  adopted  by  the  law- 
making power.  In  this  case  the  contract  was  wholly  executed. 
There  was  nothing  of  an  executory  character  left  on  either 
side.  The  conveyance  was  fully  made  by  the  Miners'  Ditch 
Company  to  the  Eureka  Lake   Water  Company,  and  the 
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grantee  put  completely  in  possession,  and  remained  for  years 
in  such  possession,  with  the  knowledge  and  acquiescence  of 
both  the  corporation  and  its  stockholders.     While  so  in  pos- 
session, it  executed  its  mortgage  to  Zellerbach  and  Powers, 
for  the  large  sums  of  money  advanced  by  them,  and  put  them 
in  possession,  and  this  mortgage  was  subsequently  foreclosed, 
and  under  the  judgment  of  the  court  the  property  was  sold 
and  purchased  in  by  them,  and  the  defendant,  having  now 
acquired  the  entire  title,  is  in  possession.     Large  portions  of 
the  money  advanced  went  in  satisfaction  of  debts  due  from 
the  Miners'  Ditch  Company.    At  all  events,  the  defendant  was 
in  possession  under  his  conveyance,  and  the  contracts  were 
all  fully  executed  on  both  sides,  each  having  received  and  en- 
joyed the  consideration.    There  was  nothing  of  an  executory 
character  left.    It  is  not  sought  by  either  party  in  this  action 
to  recover  on  any  branch  of  an  executory  contract, — the  usual 
form  in  which  questions  in  such  cases  are  presented.    The 
question  is,  which  party,  in  fact,  has  the  title,  as  the  case  now 
stands;  and,  as  between  those  parties,  it  is  clearly  in  the  defend* 
ant.    We  know  of  no  instance  in  which  the  grantor  has  been 
able  to  recover  at  law  when  the  contract  has  been  fully  exe- 
cuted, as  in  this  case.    A  fortiori,  he  would  not  be  entitled  to 
relief  in  equity.     But  in  the  worst  view  that  can  be  taken  for 
the  defendant,  the  maxim  applied  in  suits  on  illegal  executory 
contracts,  In  pari  delicto,  potoir  est  conditio  posHdentia,  or  de- 
fendentisy  would  apply,  and  justify  an  affirmance  of  the  judg- 
ment.    But  the  defendant  is  in  a  better  position  than  if  sued 
on  an  executory  contract:  See  Schermerhom  v.  Salmon,  14  N.  Y. 
141.    The  contract  is  fully  executed  on  both  sides,  and  the 
transaction  closed  between  them.    The  case  of  InhaMtants  of 
Worcester  v.  Eaton,  11  Mass.  368  [7  Am.  Dec.  155],  is  precisely 
in  point.    The  only  difference  is,  in  that  case  the  grantor  in 
the  illegal  deed  is  a  natural  person,  and  here  it  is  a  corpora- 
tion.    But  with  reference  to  the  inherent  power  of  the  two 
persons  to  make  a  conveyance  of  the  property  conveyed,  the 
parties  stand  on  the  same  footing.     The  vice  in  both  convey- 
ances, if  any  there  be,  is,  that  the  contract  is  illegal  for  similar 
reasons.    The  principle  is,  therefore,  the  same.    The  considera- 
tion of  the  conveyance  in  the  case  cited  was  a  composition 
of  a  felony.    Yet,  the  contract  being  fully  executed,  it  was 
held  to  pass  the  title,  and  could  not  be  avoided,  so  as  to  author- 
ize a  recovery  by  the  grantor,  or,  which  is  the  same  thing, 
by  the  subsequent  grantee  of  the  grantor,  and  this  when  an 
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entry  had  been  made  for  ttie  Tery  purpose  of  avoiding  the 
deed.  The  ease  is  in  point,  and  we  know  of  none  to^  the  eon* 
trary;  besides,  we  believe  it  to  be  sound. 

The  plaintiff,  however,  claims  the  benefit  of  the  maxim,  be- 
cause the  defendant  sets  up  the  facts  and  prays  afiSrmativo 
relief.    But  we  think  the  defendant,  and  not  the  plaintiff,  is 
the  party  entitled  to  the  benefit  in  this  case.    The  defendant 
is  in  possession,  and  has  been  in  possession  for  many  years, 
with  the  acquiescence  both  of  plaintiff  and  the  stockholders, 
who  have  received  and  long  enjoyed  the  consideration  for  the 
conveyance.    The  plaintiff  brings  the  action  to  recover  posses- 
sion of  the  property  conveyed.    The  defendants,  to  defeat  a 
recovery,  although  it  is  unnecessary,  set  up  the  facts  in  their 
answer,  as  a  defense;  and  the  court  finds  the  facts  in  favor  of 
the  defendants,  and  holds  upon  the  facts,  as  stated  and  found, 
that  defendant  has  a  title  both  in  law  and  equity,  and  so 
adjudges.    And  this  is  undoubtedly  so.     The  facts  constitute 
a  legal  as  well  as  an  equitable  defense,  and  there  is  no  neces- 
sity whatever  for  any  equitable  or  affirmative  relief.     It  was 
only  necessary,  upon  the  facts  alleged  and  found,  to  enter  a 
judgment  that  plaintiff  take  nothing  by  his  action.    This  is 
not  the  exact  form  of  the  judgment,  but  it  is  substantially  that, 
and  is  no  more  extensive  in  its  operation  as  to  the  matters 
adjudged  than  it  would  be  in  that  form.     Technically,  it 
might  just  as  well  be  in  that  form,  and  as  a  plea  of  red  adjudi- 
cataj  in  another  suit,  it  would  cover  the  same  issues.     In 
effect,  the  relief  is  no  more  as  it  is  than  the  ordinary  judgment 
against  plaintiff  in  an  action  for  possession.    In  form,  however, 
it  adjudges  the  title  to  be  in  Zellerbach,  and  that,  as  between 
the  parties,  the  plaintiff  has  no  title.     That  is  to  say,  the 
judgment  simply  adjudges  what  the  present  state  of  the  title 
under  the  executed  agreement,  as  between  the  parties,  really 
is.     It  goes  no  further.    It  grants  no  active  relief.    It  gives 
nothing  on  any  executory  promise.    It  does  not  change  the 
position  of  the  parties.     It  only  determines  what  that  position 
is,  and  leaves  them  in  it.    What  before  existed  in  fact  and  in 
law  is  simply  adjudged  to  exist.    It  is  now  res  adjudieata^  and 
not  open  to  further  dispute.    And  this  the  court  would  have 
determined  as  the  basis  of  the  judgment,  although  it  would 
not  have  so  expressed  it  in  terms  in  the  judgment,  had  the 
judgment  been  that  the  plaintiff  take  nothing  by  his  action. 
But  under  the  issues  upon  which  such  a  judgment  would  have 
been  entered,  and  the  judgment  in  pursuance  thereof,  the 
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same  matters  would  have  been  res  adjvdicata^  as  under  the 
present  form  of  the  judgment.  In  substance,  then,  the  parties 
are  left  in  the  same  condition  in  which  the  suit  found  them, 
as  to  their  rights.  We  will  look  to  the  substance  of  the  thing 
done,  and  not  to  the  form,  especially  in  a  case  like  this,  where 
it  is  clearly  manifest  that  an  outrageous  injustice  would  be 
perpetrated  upon  the  defendant,  as  between  the  parties  to  this 
action,  if  under  ordinary  circumstances  they  could  be  com- 
pelled to  surrender  this  property  to  the  plaintiflF  without  a  re- 
turn of  the  vast  sums  of  money  they  have  advanced  to  obtain 
it,  and  in  a  case  also,  where  it  is  quite  apparent  that  none  of 
the  parties  to  the  original  transaction  in  fact  meditated  any 
wrong.  We  have  no  idea  that  any  of  the  parties  at  the  time 
of  the  original  conveyance  supposed  for  a  moment  that  they 
were  performing  any  illegal  act. 
Rehearing  denied. 

Sanderson,  J.,  did  not  express  an  opinion  on  the  question  of 
granting  a  rehearing. 

C!oBFORATiONS,  PowERs  OF,  IN  Gbnkbal:  CUy  of  Qolena  ▼.  CorwUh^  06 
Am.  Deo.  667,  and  note  669;  Rode  Rher  Bank  v.  Sherwood,  78  Id.  669; 
powers  of,  how  exercised:  Oashwiler  ▼.  WUUs,  91  Id.  607,  and  note  616; 
where  contract  of,  not  uUra  vires:  Pixlqf  v.  Western  Pae.  B.  B,  Co.,  91  Id. 
€23;  Blunt  ▼.  Walker,  78  Id.  718,  note;  Tracy  v.  Talmage,  67  Id.  132,  and 
note  153;  Old  CoUmy  B,  B.  Co.  ▼.  Bvom,  66  Id.  394. 

Power  ot  Dibegtobs  to  Sell  Real  Estate  ot  Ck)RFORAnoN:  BtuU  ▼. 
BucBngham,  86  Am.  Dec.  616,  and  see  note  626. 

Power  of  Corporation  to  Alienate  Franohisb  to  be  Ck>BPOBATiON: 
See  Coe  v.  BaUroad  Co,,  76  Am.  Dec  618,  648,  note;  People  v.  BaUroad  Co., 
82  Id.  296;  Story  v,  Plani  Boad  Co,,  84  Id.  134. 

Power  of  Officers  of  Corporations  to  Alixhatb  their  Rkaltt,  and 
mode  of  exercising:  LeggeU  ▼.  N,  J,  Jiffy,  etc.  Co,,  23  Am.  Deo.  728^  and  ex- 
tended note  740. 

Sale  et  Corporation  of  All  ns  Afl8BT8»  anb  Effeot  thereof. — 
There  are  at  common  law  certain  powers  incident  to  ootporations,  and  these 
.  they  mnst  be  presamed  to  poMess,  in  the  absence  of  special  restraint  in  their 
charters,  or  by  statute.  They  are  such  powers  as  are  necessary  and  proper 
to  enable  the  corporation  to  accomplish  the  purposes  of  its  creation,  and 
though  not  expressly  conferred  by  the  charter  or  act  of  incorporation,  are 
deemed  to  be  inseparable  from  every  corporation:  See  Downing  ▼.  ML  Wash- 
ington Co.,  40  N.  H.  230;  Oaines  ▼.  Coates,  61  Miss.  336;  Bocheater  Ins,  Co,  t. 
Martin,  13  Minn.  69;  Hood  v.  BaUroad  Co.,  22  Conn.  1;  Boone  on  Corpora- 
tions, sea  37.  Thus  the  general  power  to  dispirae  of  and  alienate  its  prop- 
erty is  incidental  to  every  corporation  not  restricted  in  this  respect  by 
express  legialation,  or  by  the  purposes  for  which  it  is  created,  and  the  nature 
of  the  duties  and  liabilities  imposed  by  its  charter:  Commombealtk  ▼.  SmUh^ 
10  Alien,  448;  Bt^eir.  Troy  etc  B.B.Ca,,40  N.  Y.  176;  Hood  ▼.  BaUroad 
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Co.,  22  Conn.  1;  Batty  v.  MerchanU*  Ex,  Co.,  1  Sand.  Ch.  280,  289.  Except 
when  so  restricted,  all  corporations  have  the  absolute  jt»  diaponendi,  and  in 
its  exercise  are  unlimited  as  to  objects,  circumstances,  or  quantity:  Id.;  2 
Kent's  Com.  281;  Burton's  Appeal,  57  Pa.  St.  213;  Reidtwald  v.  Commercial 
Hotel  Co,,  106  HL  439,  451;  Binnejf's  Cote,  2  Bland,  ^42.  They  may  alienate 
and  dispose  of  both  lands  and  chattels  as  fully  as  any  individual  may  do  in 
respect  to  his  own  property:  Ardeaco  OU  Co,  ▼.  N,  A.  Min,  etc  Co.,  ^  Pa. 
St.  375,  382;  StaU  ▼.  Cottege  qf  CaJtybrma,  38  Cal.  161,  166,  citing  the  prin- 
cipal case;  and  a  corporation  which  can  dispose  of  its  property  may,  in  gen- 
eral, dispose  of  any  interest  in  the  same  as  it  deems  expedient:  Barry  v. 
Merrhant^  Bx,  Co.,  1  Sand.  Ch.  280;  WhiU  Water  VaUey  Canal  Co.  ▼.  Val- 
lette,  21  How.  424;  Kelly  ▼.  Tnutees  etc,  58  Ala.  489,  496;  Rkhardwn  t. 
Sibley,  II  Allen,  65;  Pierce  ▼.  Emery,  32  N.  H.  486;  and  see  Clarh  v.  Titcomb, 
42  Barb.  122;  CerU,  CMd  Min,  Co,  ▼.  Piatt,  3  Daly,  263;  United  States  Bank 
V.  ffuth,  4  B.  Mon.  423;  and  may,  unless  restrained  by  statute  or  otherwise, 
dispose  of  the  whole  of  its  corporate  property  for  any  lawful  purpose:  State 
V.  College  qfCedifornia,  38  Cal.  166,  171,  citing  the  principal  case;  Webster  v. 
Turner,  12  Hun,  264;  Ardesco  Oil  Co.  y,  If,  A,  Min,  Co.,  66  Pa.  St  375,  382. 
The  foregoing  general  rules  are  clearly  applicable  to  corporations  of  a 
strictly  private  character,  established  solely  for  trading  or  manufacturing 
purposes,  and  in  the  business  or  management  of  which  neither  the  public  nor 
the  legislature  have  any  direct  interest:  See  Slate  v.  College  of  Caltforma,  38 
Cal.  166;  ComnumioeaUh  v.  Smith,  10  Allen,  448,  456;  Webster  v.  Turner,  12 
Hun,  264;  Haneoch  v.  Holbrook,  4  Woods,  52;  Sfteldon  Hat  Blocking  Co,  v. 
Eichemeyer  etc.  Machine  Co.,  90  N.  Y.  607;  S.  C,  64  How.  Pr.  467;  Dupee  v. 
Boston  Water  Pouter  Co,,  114  Mass.  37;  and  they  are  also  held  to  apply  in 
oases  of  quasi  public  corporations,  such, as  railway  and  other  transportation 
companies,  when  the  question  does  not  concern  the  demands  of  public  policy, 
but  only  the  contract  rights  of  the  individual  stockholder:  Bi{fi)ixl  v.  Keokuk 
etc  Packet  Co.,  3  Mo.  App.  159f  and  the  officers  of  such  a  corporation,  which 
is  on  the  eve  of  dissolution  by  the  operation  of  law,  may,  in  the  exercise  of 
a  sound  discretion,  transfer  its  assets  to  another  corporation,  and  take  in 
payment  the  stock  of  such  other,  and  convert  it  into  money,  for  the  purposes 
of  liquidation:  Id.;  S.  C.  affiruied,  69  Mo.  611;  and  see  Wilson  v.  Proprietors 
qf  Central  Bridge,  9  R.  I.  590,  598.  But,  as  a  general  rule,  corporations 
established  for  objects  quasi  public,  such  as  railway,  canal,  and  turnpike  cor- 
porations, to  which  large  powers  are  given  to  enable  them  to  accommodate 
the  public,  are  disabled  to  do  any  act  amounting  to  a  renunciation  of  their 
duty  to  the  public,  or  which  durectly  and  necessarily  disable  them  from  per- 
forming it:  Richards  v.  BaUroad  Co,,  44  N.  H.  127,  136;  Peoria  etc  B,  R,  Co, 
V.  Coal  VaOey  Mfg.  Co.,  68  IlL  489.  And  any  contract  made  by  such  cor- 
poration, which  undertakes,  without  the  consent  of  the  state,  to  transfer  to 
others  the  rights  and  powers  conferred  by  the  charter,  and  to  relieve  the 
grantees  of  the  burdens  which  it  imposes,  is  held  to  be  a  violation  of  the  oon- 
tract  with  the  state,  and  is  void,  as  against  public  policy:  Thomas  v.  Railroad 
Co,,  101  U.  S.  71,  83;  Pennsylvania  R.  R,  Co.  v.  St.  Louis  etc  R.  R.  Co,,  118 
Id.  290;  Troy  etc  R,  R,  Co,  v.  Boston  etc  R,  R,  Co,,  86  K.  Y.  107;  Fanning 
V.  Osborne,  102  Id.  441;  Stewart's  Appeal,  56  Pa.  St  413;  Commonwealth  y. 
Smith,  114  Mass.  448,  456;  Middlesex  R.  R,  Co,  v.  Boston  etc  R:  R.  Co.,  115 
Id.  347;  Branch  v.  Jesup,  106  U.  S.  468,  484.  But  although  a  railroad  com- 
pany, for  instance,  cannot  transfer,  sell,  or  convey  its  charter  or  franchise  to 
be  a  corporation,  unless  authorized  by  law  so  to  do,  — see  State  v.  Shermanf  22 
Ohio  St  428;  Meyer  v.  Johnson,  53  Ala.  237,  325;  Eldridgs  v.  Smith.  34  Vt 
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484,  — yet  it  has  been  held  that  the  franchiseB  to  boild,  own,  and  manage  a 
railroad,  and  to  take  toU  thereon,  are  not  necessarily  corporate  rights,  but  are 
capable  of  being  enjoyed  by  natural  persons,  and  may  be  transferred  by  the 
corporation  possessing  them:  Bagan  ▼.  Aiben,  9  Lea,  609;  bnt  see  Eandoljfh  v. 
Lamed,  27  N.  J.  Eq.  557,  661,  holding  that  the  franchises  of  a  railroad  com- 
pany are  property  of  a  peculiar  character,  arising  only  from  legislative  grants 
and  are  not,  in  ordinary  cases,  subject  to  execution  or  to  sale  and  transfer, 
even  in  payment  of  the  debts  of  the  corporation,  without  the  assent  or  au- 
thority of  the  legislature;  and  see  Coe  v.  Cobtmbus  etc  R.  R.  Co,,  10  Ohio 
St.  372;  Carpenkr  v.  Black  Hawk  OM  Mining  Co,,  65  K.  Y.  43,  50;  Stewart 
▼.  Janes,  40  Mo.  140;  Cfibbs  ▼.  lirew,  16  Fla.  147;  8.  C,  26  Am.  Bep.  700; 
Wood  V.  Tumj^  Co.,  24  OaL  474;  Foun^immi  v.  Raitroad  Co.,  65  Pa.  St. 
27a 

A  majority  of  the  share-holders  in  a  solvent  and  prosperous  corporation 
cannot,  at  their  own  mere  caprice,  sell  out  the  entire  properly  of  the  corpo- 
ration, and  invest  their  capital  in  other  enterprises,  where  the  minority  de- 
sire the  prosecution  of  the  business  in  which  they  had  engaged:  Kean  v.  John- 
eon,  9  N.  J.  Eq.  401;  and  to  the  same  effect,  see  MeCurdy  v.  Myers,  44  Pa. 
St.  535;  Boston  etc  R.  R.  Co.  v.  New  York  etc  R.  R  Co.,  13  R.  L  260; 
Clinch  V.  Financial  Co.,  L.  R.  4  Ch.  117.    The  directors,  even  with  the  con- 
sent of  a  majority  of  the  share-holders,  have  no  right,  as  against  stockholders 
not  consenting,  thus  in  effect  to  discontinue  the  existence  of  the  corporation, 
and  defeat  the  object  of  its  organization:  AbboU  v.  American  Hard  Rubber  Co., 
21  How.  Pr.  193;  S.  C,  33  Barb.  578;  and  see  Barclay  v.  Quicksilver  Min, 
Co.,  9  Abb.  Pr.,  N.  S.,  284;  Middlesex  R.  R.  Co.  v.  Boston  etc  R.  R.  Co.,  115 
Mass.  347;  Balliet  v.  Brown,  103  Pa.  St.  546.    It  is  of  the  essence  of  the  im* 
plied  contract  of  association  that  the  majority  shall  not  control  the  corporate 
powers  to  pervert  or  destroy  the  original  purposes  of  the  corporators:  Zav- 
ingston  v.  Lynch,  4  Johns.  Oh.  573;  Rollins  v.  C%,  33  Me.  132;  Ervin  v. 
Oregon  etc.  Nav.  Co.,  23  Blatchf.  517;  Copeland  v.  Citizens'  G.  L.  Co.,  61 
Barb.  60.     But  if  the  corporation  be  an  unprofitable  and  impracticable  enter- 
prise, in  failing  circumstances,  a  majority  of  the  share-holders  may  sell  the 
whole  of  the  corporate  property,  wiUi  a  view  to  dissolution:  Lauman  v.  Leb- 
anon Valley  R.  R.  Co.,  30  Pa.  St.  42.     And  a  conveyance  under  the  author- 
ity of  the  board  of  directors,  whose  action  is  subsequently  ratified  by  the 
holders  of  all  the  stock  represented  at  a  meeting  of  the  stockholders,  of  the 
total  assets  of  a  private  corporation  in  payment  of  its  sole  debt,  operates  as  a 
valid  conveyance  of  the  property,  as  against  other  stockholders,  in  the  absence 
of  fraud,  and  when  a  longer  continuance  of  the  business  would  be  ruinous: 
Hancock  v.  HoUjrook,  4  Wood,  52;  S.  0.,  9  Fed.  Rep.  353;  and  see  Sheldon 
Hat  Blocking  Co.  v.  Eiekemeyer  etc  Machine  Co.,  90  N.  Y.  607;  S.  0.,  64  How. 
Pr.  467.     So  when  a  corporation  becomes  embarrassed,  and  unable  to  meet 
its  obligations  in  the  usual  course  of  business,  it  is  competent  for  the  directors 
to  make  an  assignment  for  the  benefit  of  creditors;  and  this  they  may  do, 
not  only  without  the  consent,  but  even  against  the  expressed  will  of  the 
stockholders:  Huichinnn  v.  Oreen,  91  Mo.  367;  and  see  Chew  v.  SlUngwood, 
86  Id.  260;  De  Camp  y.  Aboard,  52  Ind.  473;  Danav.  Bank  (^  United  States, 
5  Watts  &  S.  223. 

The  directors  or  officers  of  a  corporation  cannot  ocmvey  the  corporate  prop- 
erty to  themsdves:  Haywood  v.  Lmoofn  Lumber  Co.,  64  Wis.  639;  and  see 
Jackson  v.  LudeUng,  21  WalL  616.  And  where  the  trustees  attempt,  through 
the  form  of  a  sale,  to  secure  to  themselves  the  corporate  property  at  the 
azpeoM  of  the  oUier  share-holders,  the  sale  is  voidable  as  to  the  share* 


336  Miners'  Ditch  Co.  v.  Zellerbach.  [CaL 

holders  not  consenting,  tbongh  a  majority  agreed  to  the  transaction:  AbboU 
-v.  American  Hard  Rubber  Co,,  33  Barb.  580;  and  see  MeHier  ▼.  Hooper*8  TH, 
Works,  L.  B.  9  Oh.  350,  354.  The  minority  have  an  eqnitable  lien,  to  tiM 
extent  of  their  interest,  upon  the  corporate  property  whieh  has  been  sold  bj 
the  majority  to  themselves,  in  breach  of  their  fidndaiy  relation:  IBrvIn  r, 
Oregon  etc  Ncm,  Co.,  23  Blatchf.  517.  Nor  have  the  directors,  or  a  majority 
of  the  stockholders,  power  to  transfer  all  the  corporate  property,  and  take  in 
payment  the  stock  of  another  corporation,  and  foroe  it  npon  dissenting  stock- 
holders:  Taylor  v.  Bark,  8  Hnn,  1;  ^roikhgham  r.  Bameg,  0  Id.  908.  A 
dissenting  member  cannot  thns  be  forced  into  a  new  corporation  by  the  eel^ 
either  of  the  legislatare  or  of  his  co-corporators,  or  of  both  combined:  LaU' 
man  v.  Lebanon  Valley  R,  B.  Co*,  80  Pa.  St.  ^  47;  and  see  McOurdy  v. 
Meyers,  44  Id.  535;  SUUe  v.  BaJO^,  16  Ind.  46;  KeOy  v.  Maripoea  etc.  Co,,  4 
Hon,  632;  ZaMskie  v.  BaUroad  Co,,  18  K.  J.  Eq.  183;  Black  ▼.  Dekuoart  etc. 
Canal  Co,,  24  Id.  455,  467;  FeaCherstanltaugh  v.  Lee  Moor  etc.  Co,,  L.  B.  1  Bq. 
318. 

The  sale  and  assignment  by  a  corporation  of  all  its  property,  in  good  faHSti 
and  for  a  valuable  consideration,  will  not  per  ae  accomplish  its  dissolntion, 
or  operate  as  a  surrender  of  its  franchises:  Htll  v.  Fogg,  41  Mo.  563;  Kammm 
City  Hotel  Co,  v.  Softer,  65  Id.  279;  Brt^ett  v.  Bailroad  Co.,  25  IlL  353;  Bkk- 
wald  V.  Commerdal  Hotel  Co.,  106  Id.  439;  De  Camp  v.  Aboard,  52  Ind.  468; 
State  V.  Bank  qf  Maryland,  6  GiU  ft  J.  205,  230.  No  corporation,  once  legally 
existing,  dies,  in  contemplation  of  law,  without  some  act  forfeiting  its  fran- 
chises; and  it  will  be  recognized  by  the  law  as  long  as  it  carries  on  its  legiti- 
mate business  in  its  corporate  name,  and  through  agents  and  persons  who 
use  that  name  in  its  trade  or  business:  Neioton  Mfg.  Co.  v.  Wldte,  42  Ga. 
148.  Even  when  one  person  becomes  the  sole  owner  of  all  the  property  of  a 
private  corporation,  this  does  not  necessarily  work  a  surrender  of  the  com- 
pany's franchise;  and  such  sole  owner  may  dispose  of  some  of  his  stock  to 
others,  and  continue  the  corporate  existence  by  the  election  of  necessary 
officers:  Id.;  Smjl  v.  SmWi,  05  Md.  428;  Russell  v.  McClellan,  14  Pick.  70; 
compare  Cominontoealth  v.  CuUen,  13  Pa.  St.  133;  Button  v.  Hcffman,  61  Wis. 
20;  Hopkins V,  Rosedare  Lead  Co.,  72  111.  373.  The  right  of  stockholders  of  a 
railroad  company  to  meet  and  elect  directors  is  not  affected  by  the  sale  of 
the  property  of  the  corporation  by  a  receiver,  under  an  order  of  the  court: 
State  V.  Merchant,  37  Ohio  St.  251;  and  see  Toledo  etc  R.  R.  Co,  v.  Beggs,  85 
111.  80.  So  provision  by  statute  for  the  dissolution  of  a  corporation  by  a 
mortgago  sale  of  its  franchise  and  property  does  not  end  the  corporate  exist- 
ence till  after  a  legal  and  valid  sale:  White  Mts,  R.  R,  v.  WhiU  Mts.  R,  R,, 
50  N.  H.  50;  see  Thornton  v.  Wabash  R'y  Co,,  81  N.  Y.  462;  Vatablev.  RaU- 
road  Co.,  96  Id.  49.  But  it  is  held  that  a  corporation  which  owes  no  debts 
may,  by  a  unanimous  resolution  of  the  stockholders,  dispose  of  its  entire 
property,  and  declare  itself  dissolved;  and  that  this  is  equivalent  to  a  su^ 
render  of  its  franchise:  Webster  v.  Turner,  12  Hun,  264;  and  see  Oraham  v. 
Railroad  Co,,  102  U.  S.  148. 

At  common  law,  upon  the  dissolution  or  civil  death  of  a  corporation,  its 
real  estate  reverted  to  the  original  owners  or  their  heirs,  its  personal  property 
vested  in  the  state  or  sovereign,  and  all  debts  due  to  or  from  it  were,  1^ 
operation  of  law,  extinguished:  See  Attomey-Oenerdt  v.  Chwer,  9  Mod.  224; 
StaU  Bank  v.  StaU,  1  Blackf.  267;  S.  C,  12  Am.  Dec.  234^  239,  note;  Ort^ 
V.  Smith,  3  Story,  657;  Miami  etc  Co,  v.  Oano,  13  Ohio  St.  269;  L{fe  Amodm- 
tion  qf  America  v.  FatseU,  102  IlL  315,  323;  and  this  doctrine  is  still  upheld 
by  some  of  the  courts:  Coulter  r,  Robertson,  24  Miss.  278;  Bank  qf  Mississippi 
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▼.  Duaeon,  M  HIbs.  166;  8L  PkOip'M  Okmckr.  Zkm  etc  Ckmrdk,  23  S.  G  297; 
iidkfi»T.  Pa«Qla448Tez.  147;  hat  ha>  beengmwully  rejeotodm  tiiiioottB* 
trj»  M  ife  Nspeete  pczTate  monayed  oocporatiaBi,  evan  in  the  abMnoe  of  legis- 
iKtnrm  iwmfltaMntii  om.  the  mbj/oet:  See  Timor  ▼.  JEToZi^  46  Bub,  361;  B&Hk 
T.  Barmore^  60  K.  T.  302;  Xotibvp  ▼.  Siedmaa^  13  Blstchl  134;  JSTeuffoutid' 
kmd  eicOokr.  Sdktdt,  40  N.  J.  B^.  222;  C^wry  ▼.  Woodward^  63  Ala.  371; 
McCif^  Y.  Farmer,  Wblo.  244;  Baidemm  t.  Pmuu^9onia  R.  R.  Co.,  60P>l  8t 
426.  And  tlie  prevailing  doateine  la,  tiwfc  the  capital  and  debts  of  moneyed 
ooipoimtionB  constitute  a  troat  fond  and  pledge  for  the  payment  of  creditors 
and  share-liolders;  and  a  conrt  of  equity  will,  npon  the  dissolution  or  civil 
death  of  a  corporation,  lay  hold  of  the  fnnd,  and  see  that  it  be  duly  collected 
and  applied:  Wood  r.  Z>Mmm«v  ^  Msssn,  306$  Robhuon  ▼.  Lane,  19  Oa.  337; 
Lea  T.  American,  etc,  Camil  Co,,  3  Ahb.  Pr.^  N.  S.,  1;  Lum  y.  RaberUon,  6 
Wall  277;  PoweHv.  Railroad  Co.,  42  Mow  63;  LoOrop  v.Stedmtm,  13  Blatchf. 
134;  MitdngCo.Y.  Mkmg  Co.,  116  SL  170.  The  creditors  have  a  lien,  or  right 
of  priority  of  payment,  in  preference  to  the  stockholders:  Haetinge  ▼.  Drew, 
60  How.  Pt.  254;  S.  C,  76  N.  T.  9;  and  they  may  enforce  their  cUums 
against  any  pnq^rly  belonging  to  the  corporatjon  which  lias  not  passed  into 
the  hands  of  a  bona  fdt  purchaser:  BartUU  y.  Drew»  SJ  Id.  687;  S.  C,  60 
Barb.  648;  4  Lans.  444;  ffowev,  Robkuon,  20 ¥U.  352;  National Truei Co.  ▼. 
MiUer,  33  H.  J.  Eq.  156;  Shields  y.  Ohio,  05  U.  S.  324.  But  the  stockholdefa 
are  the  owners  of  the  fsinchiBe,  proper^,  and  assets  of  thecorporation,  which 
remain  after  its  debts  and  liabflities  are  discharged:  CTietlain  ▼.  Republic  Life 
ins.  Co.,  86  m.  220;  8L  Louis  etc  Min.  Co.  v.  Sandoval  etc  Min.  Co.,  116  Id. 
170;  Burrallr.  Buekwiek  R.  R.  Co.,  75  K.  T.  211;  Knhs  v.  CarUOe  Bank,  2 
Wall.  0.  C.  33. 

Valid  oantsaata  mmim  by  m  cogporsitian  srvif  SYen  its  diasointion  by  vol- 
untary  suxeaadar,  or  sale  and  transfer  of  its  eoipoiata  proper^  and  iraa- 
ehiaea,  and  the  creditors  of  the  corporation,  notwithstanding  such  surrender 
or  sale^  may  still  enforoa  their  ohnma  against  the  property  of  the  corporation. 
Moneys  derived  from  the  sale  and  transfer  are  assets  of  the  corporation,  and 
as  such,  constitute  a  fund  for  the  payment  of  its  debts;  and  if  held  by  the 
corporation  itself,  and  so  invested  as  to  be  subject  to  legal  process,  the  fund 
may  bo  levied  on  by  such  process:  Railroad  Co.  v.  Howard,  7  WalL  392;  410. 
Bat  if  tiie  fm&d  has  been  distributed  among  the  stockholders,  or  passed  into 
the  handa  of  ether  than  hmmfide  craditora  or  purchasers,  leaving  debts  of  the 
corporation  unpaid  the  rule  in  equi^  is^  that  sndi  holdars  take  the  fund 
charged  with  the  truat  in  flavor  of  creditors,  which  a  court  of  equity  will 
enforce,  and  compel  the  applicaticm  of  the  fund  to  the  payment  of  their  debts: 
Id.;  iratibnol  7Vtu«  Cb.  V.  JfOfer,  33*N.  J.  Eq.  163;  Saw!/er  y.  ffoag,  17  WalL 
eiO;  iToiis  V.  Robinson,  20  Bin.  362;  a  O.,  10  Am.  Corp.  Gks.  142;  S.  F.  etc 
R.R.CO.  y.Bes^iA  OaL  308;  and  aaa  tiio  caavi  cited  in  the  preceding  para- 
graph. 

Thb  fbzvcipal  case  i»  oitxd  and  approved  aa  to  claasifimtion  of  corpo- 
tntions,  in  Hart  v.  RaUroad  Co,,  6  W.  Va.  357;  it  is  cited  with  approval  aa  it 
loapeeta  the  doetrme  of  tUtra  tires,  stated  in  the  third  point  of  the  syllabus, 
lis  MsPherson  y.  Foster,  43  Iowa,  66;  and  is  cited  and  i^iproved  to  the  point 
tiiat  all  corporatians  capable  of  taking  and  holding  property  have  the  jus  die- 
fontmdi  aa  fully  aa  nakiral  persons,  ezoept  so  far  as  they  are  restrained  by 
statute,  and,  under  this  general  power,  may  dispose  of  the  whole  of  their 
property  for  any  lawful  purpose,  in  People  v.  CoUege  of  California,  38  Cal.  171 . 
It  ia  eitadin  J%a  v.  Canyon  Road  Co.,  6  Or.  307,  to  the  point  that  in  the  ab- 
of  proof,  courts  cannot  disregard  aa  iUegid  orunanthoriaad  the  dealings 
Am.  Dec  Vol.  XCIX— 22 
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and  acta  of  private  ooiporatioiia  which,  on  their  faoe^  or  according  to  their 
apparent  import^  are  within  their  charters  or  artidea.  It  ia  diatingniahed  ia 
Martin  t.  Zeilerbaeh,  88  OaL  316,  where  it  ia  said  that  the  faeta  are  raj 
di£brentk  and  that  the  caae  reata  for  its  aolutioii  on  whoQj  diflEarent  pEinot* 
plea  from  those  involTed  in  the  prinoipal 


JoNBs  V.  Earl. 

[S7  CixifOBirxA,  SMi] 

GtaoppAOB  or  TuASgnv  is  ICioht  WmoH  VsEmoB  of  Qoaui  vpon  credit 
haa  to  retake  them,  upon  the  discovery  of  the  insolvency  of  the  vendee, 
at  any  time  before  they  have  been  delivered  to  him,  or  before  any  third 
person  has  acquired  a  bonajide  right  to  them. 

Upon  Dkkand  by  Vkndob  or  Ooods  upon  credit^  daring  contmnance  of 
the  right  of  stoppage  in  transitu,  the  carrier  becomes  liable  for  conversion 
if  he  declines  to  deliver  the  goods  to  the  vendor,  or  delivers  them  to  th* 
vendee. 

Kancn  bt  Vbndob  of  Goods  Clsablt  Intobmino  Oabbise  that  it  is  the 
intention  and  desire  of  the  former  to  exercise  his  right  of  stoppage  in 
Pransiiu,  is  sufficient  to  charge  the  latter.  And  notice  to  an  agent  of  th* 
carrier,  who  is  in  the  possession  of  the  goods  in  the  regular  oonrse  of 
his  agency,  is  notice  to  the  carrier. 

Action  against  a  forwarder  for  the  oonversion  of  goods.  The 
fSacts  appear  in  the  opinion.    The  defendant  appealed. 

Coffroth  and  Spaulding,  for  the  appellant. 

M,  A.  Wheatony  for  the  respondent. 

By  Court,  Sanderson,  J.  Stoppage  in  tranritu  is  a  right 
which  the  vendor  of  goods  upon  credit  has  to  recall  them,  or 
retake  them,  upon  the  discovery  of  the  insolvency  of  the  vendee, 
before  the  goods  have  come  into  his  possession,  or  any  third 
party  has  acquired  bona  fide  rights  in  them.  It  continues  so 
long  as  the  carrier  remains  in  the  possession  and  control  of 
the  goods,  or  until  there  has  been  an  actual  or  ^constructive  de- 
livery to  the  vendee,  or  some  third  person  has  acquired  a  bona 
fide  right  to  them.  Upon  demand  by  the  vendor,  while  the 
right  of  stoppage  in  transitu  continues,  the  carrier  will  become 
liable  for  a  conversion  of  the  goods,  if  he  decline  to  redeliver 
them  to  the  vendor,  or  delivers  them  to  the  vendee:  Marhwald 
V.  Hia  CreditoTBy  7  Cal.  213;  Blackman  v.  Pierce,  23  Id.  503; 
CfNeil  V.  Oarrett,  6  Iowa,  480;  Reynolds  v.  Boston  etc.  R,  /?., 
43  N.  H.  580.  And  a  notice  by  the  vendor,  without  an  express 
demand  to  redeliver  the  goods,  is  sufficient  to  charge  the  car- 
rier.   If  the  carrier  is  clearly  informed  that  it  is  the  intention 
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and  desire  of  the  vendor  to  exercise  his  right  of  stoppage  in 
transUuy  the  notice  is  sufficient:  Reynolds  y.  Boston  etc.  R.  R.^ 
supra;  Lilt  v.  Cowley^  7  Taunt.  169;  Whitehead  v.  Anderson^ 
9  Mees.  &  W.  518;  Bell  y.  Moss,  5  Whart.  189.  And  notice  to 
the  agent  of  the  carrier,  who  in  the  regular  course  of  his  agency 
is  in  the  actual  custody  of  the  goods  at  the  time  the  notice  is 
given,  is  notice  to  the  carrier:  Bierce  v.  Red  Bluff  Hotel  Co,^ 
31  Cal.  160. 

The  case  made  by  the  record  shows  that  the  goods  in  ques- 
tion were  consigned  to  the  care  of  the  defendant  at  Cisco,  to  be 
forwarded  by  him  in  the  usual  course  of  business  to  the  vendee 
at  Virginia  City;  that  the  defendant  was  engaged  in  the  for- 
warding business  at  Sacramento,  and  had  an  agent  at  Cisco, 
whose  business  it  was  to  receive  all  goods  shipped  to  the  care 
of  defendant,  and  deliver  them  to  the  order  of  the  vendee  upon 
payment  of  charges  and  commissions;  that,  while  the  goods 
were  at  Cisco,  and  in  the  custody  of  the  defendant's  agent,  who 
had  full  charge  of  the  forwarding  business  at  that  place,  a 
letter  from  the  plaintiff,  addressed  to  the  defendant  at  Cisco, 
containing  a  bill  of  the  goods,  and  informing  the  defendant 
that  the  vendee  had  been  attached,  and  that  he  wanted  to  save 
the  goods,  and  directing  the  defendant  not  to  deliver  the  goods 
to  any  one  except  his  (the  plaintiff's)  agent  at  Virginia,  who 
would  be  looking  out  for  them,  was  received  bj'  the  defendant's 
agent  at  Cisco;  that  the  defendant,  by  his  agent,  acknowl- 
edged the  receipt  of  the  letter,  and  stated  that  the  goods  were 
"in  store,  and  he  would  hold  them  subject  to  the  order  of 
Byers"  (plaintiff's  agent);  that  afterwards  the  vendee  of  the 
goods  came  to  the  agent  of  defendant,  and,  tendering  charges 
and  commissions,  demanded  the  goods,  and  that  the  demand 
was  complied  with;  that  the  vendee  was  insolvent  at  the 
date  of  the  notice  to  defendant's  agent  that  the  plaintiff  desired 
to  stop  the  goods  in  his  hands. 

In  view  of  these  facts,  and  the  law  as  above  declared,  the 
defendant  is  clearly  liable  for  a  conversion  of  the  goods. 

Judgment  and  order  affirmed. 


Stoppage  m  TBANsrrn,  when  Right  op  Ezistb:  Haute  ▼.  Judsont  89  Am. 
Dec.  384,  note;  0*Britn  ▼.  Norria,  11  Id.  284,  and  note  288;  Chandler  ▼.  F%d» 
tony  60  Id.  188;  does  not  rescind  contract  of  sale:  Newhall  ▼.  VargoBt  33  Id. 
617;  Patten'9  Appeal,  84  Id.  479. 

When  Title  op  Vendor  op  Ooods  is  Supxriob  and  will  prerail:  8m 
Sturievani  r.  Oner,  82  Am.  Dec  321,  and  note  326. 


SiD  DiLViBf «.  MaFAALANB.  [CoL 

Dayie  u  MqFablanb^ 

[)BSr  CUuaoBHXA,  681] 

OWOUCn  IDB  SalBt  of  GbOWDTO  PsBIODIGAZ.  GbOBB  lU  HOT  OoBTBion 
for  sale  of  intereBt  in  land,  within  the  meaning  of  the  statate  of  fraada^ 
aid  neednot  be  in  frriting^  to  give  them  validiisf.  Norv  tfaia  mleaflMed 
in  Ohfifomia  by  tiia  einmrnatenices,  that,  by  tbe  taBnuaof  tfaft  oontract^  the 
inxofaasar  ia  to  have  posaeiaian.  of  the  land  for  the  pnrpoae  of  xaiaiBg  the 
crop,  and  harvesting  it  when  matared. 

Gbowipq  Chop,  uhtil  Bxadt  iob  Habvest,  oankot,  by  itaelf,  become 
object  of  delivery,  and  can  only  be  delivered  into  lira  poaBeeaian  of  the 
vendee,  by  delivering  to  him  thv  poaaeaaion  efthe  land  alae,  of  wfaiah  it 
ia  a  part^  And  a  chattel  tims  aitnatod  ia  not  regarded  aa  within  the 
fft^t"™g  of  the  atatnte  of  frandfly  of  whicha  aale,  in  order  to  be  valid^  aa 
■gainst  the  creditors  of  the  vendor,  must  be  accompanied  by  an  immedi- 
ate delivery  and  continued  change  of  poaaeaaioiL 

THB*oidnion  i^tes  tbe  case. 

Caleb  Dorseyy  for  the  appellant. 

Jo  Hamilton^  and  Schell  and  Hewely  for  the  respondent. 

By  Court,  Sandebson,  J.  The  action  is  for  the  con'^FerBian 
of  three  thousand  bushels  of  wheat;  and  the  iaots,  as  found 
by  the  court,  are  substantially  as  follows:  — 

In  1868,  one  Bowen  plowed  and  sowed  in  wheat  about  240 
Acres  of  the  public  lands  of  the  United  States.  The  land  was 
open  and  uninclosed,  and  Bowen  never  had  any  possession,  or 
light  of  possession,  except  such  as  was  conferred  by  his  culti- 
yation  in  the  manner  stated.  On  the  16th  of  March,  1868, 
Bowen  sold  the  growing  crop,  by  verbal  contract,  to  the  plain- 
tiff, at  the  price  of  92.25  per  acre.  By  the  terms  of  the  con- 
tract, the  plaintiff  was  to  pay,  and  did  pay,  $20  down,  and 
agreed  to  pay  $180  more  on  the  1st  of  April  then  next,  and 
<he  remainder  when  the  crop  should  be  harvested.  Bowen  was 
not  residing  upon  the  land  at  the  time  of  the  sale,  but  was 
residing  at  a  place  about  fifteen  miles  distant;  imd  there 
was  at  the  time  no  person  in  the  actual  and  visible  possesBion 
of  the  land  or  crop.  After  the  sale,  Bowen  never  lived  upon 
the  premises,  nor  did  he  have  any  agent  or  servant  there,  nor 
did  he,  at  any  time  thereafter,  have  any  actual  or  visible  pos- 
session of  the  land  or  crop;  but  he  did  not  go  to  the  crop  and 
deliver  possession  at  the  time  of  the  sale,  but  said  to  the 
plaintiff:  "  Now,  you  know  what  you  have  bought,  and  what 
you  will  have  to  do;  you  will  either  have  to  go  out  there,  or 
keep  a  man  to  take  care  of  it."  As  a  part  of  tibe  contract,  the 
plaintiff  was,  from  the  time  of  the  sale,  to  guard  the  crop  from 
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catfle  at  Ms  own  risk,  and  icnt  «nd  harreflft  it  at  his  own  ex- 
pense. About  ten  dsjs  after  the  sale,  the  plaintiV  wfci  aut 
to  the  premises  and  examined  the  crop.  He  found  ne  person 
there^  and  saw  no  indications  that  any  person  was,  or  had 
been  for  a  long  time,  Htopping  there.  The  plaintiff  remained 
there  two  nights  and  three  days,  continuously,  at  that  time. 
On  the  1st  of  April,  — the  day  ux)on  which  the  remainder  uf 
the  first  pajrment  of  two  hundred  dollars  was  to  be  made,  ao- 
cording  to  the  terms  of  the  contract, — the  amount  requiette 
to  complete  the  -payment  was  tendered  by  the  plaintiff  to 
Bowen,  who  refused  to  accept  it,  saying  that  he  had  fiold  the 
crop  to  another  person. 

The  cultivated  fields  in  the  vicinity  or  neighborhood  were 
generally  uninclosed,  and  therefore  open  to  the  incursions  of 
cattle,  and  it  was  customary  to  employ  some  person  to  held 
the  cattle  and  keep  them  from  the  crops.  In  this  the  owners 
of  the  CT(ypB  united,  and  contributed  the  requisite  funds.  The 
plaintiff  united  with  other  owners  of  crops,  on  the  Ist  of  April, 
and  contributed  the  sum  of  seventeen  dollars  as  his  share  for 
the  protection  of  the  crop  in  question.  From  that  time  until 
the  1st  of  July  the  person  so  employed  looked  after  and  pro- 
tected the  crop  from  the  incursions  of  cattle.  The  plaintiff, 
however,  frequently  visited  the  premises,  for  the  purpose  of 
looking  after  and  protecting  the  crop.  On  the  25tii  of  March, 
nine  days  after  his  sale  to  the  plaintiff,  Bowen  sold  his  right 
to  the  land  and  to  the  crop  to  the  defendant,  and  gave  him  a 
bill  of  sale.  The  price  was  4816,  of  which  $60  was  paid 
down.  At  the  time  of  the  sale,  the  defendant  was  ignorant 
of  the  previous  sale  to  the  plaintiff,  but  learned  of  it  before 
he  had  made  any  further  payments  upon  his  purchase.  At 
the  time  of  this  second  sale,  Bowen  was  not  on  the  premises, 
but  at  the  store  of  the  defendant,  about  four  miles  distant 
After  the  sale,  one  Tipton,  at  the  request  of  Bowen,  went  with 
the  defendant  to  the  premises,  and  put  him  in  possession,  there 
being  no  one  there  at  the  time.  They  rode  around  the  place, 
and  returned  to  their  homes.  The  defendant  declined  to  con* 
tribute  anything  for  the  protection  of  the  crop,  but  expressed 
a  willingness  to  do  so  if  he  succeeded  in  holding  the  crop. 
After  this  there  was  a  continued  controversy  between  plaintiff 
and  defendant  until  the  crop  had  matured,  when  the  defend* 
ant,  against  the  will  and  protest  of  the  plaintiff,  entered  and 
harvested  the  crop,  which  yielded  three  thousand  bushels,  eC 
the  value  of  three  thousand  dollars. 
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Two  points  are  made  by  the  appellant, — 1.  That  the  sale 
to  the  plaintiff  was  of  an  interest  in  land,  within  the  meaning 
of  the  sixth  section  of  the  statute  of  frauds  of  this  state,  and 
therefore  void,  because  not  in  writing;  2.  If  the  sale  was  of 
chattels,  there  was  no  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession,  within  the  mean- 
ing of  the  fifteenth  section  of  the  statute,  and  the  sale  was 
therefore  void,  as  against  the  defendant,  who  is  a  subsequent 
purchaser  in  good  faith.    Neither  point  can  be  sustained. 

a.  Contracts  for  the  sale  of  growing  periodical  crops — fruo^ 
tU8  induatriales — are  not  within  the  statute  of  frauds,  and 
therefore  need  not  be  made  in  writing.  After  some  vacillation, 
this  has  become  the  settle  doctrine:  Marshall  v.  FerguBoUj  23 
Cal.  65.  Nor,  as  we  consider,  is  the  rule  affected  in  this  state 
by  the  circumstance,  if  such  be  the  case,  that,  by  the  terms  of 
the  contract,  the  purchaser  is  to  have  possession  of  the  land 
for  the  purpose  of  raising  the  crop  and  harvesting  it  when 
matured.  Whatever  the  interest  of  the  purchaser  in  the  land 
may  be  under  such  a  contract,  it  is  certain  that  it  does  not 
exceed  that  of  a  lessee  for  a  year,  which  latter  interest  is  ex- 
cepted from  the  operation  of  the  statute  of  frauds  of  this 
state.  This  subject  has  been  considered  at  length  by  Mr. 
Browne  in  his  work  upon  the  statute  of  frauds,  page  238, 
sections  235  et  seq.  He  reviews  most  of  the  leading  cases. 
From  the  English  cases  he  deduces  this  rule:  "If  the  con- 
tract, when  executed,  is  to  convey  to  the  purchaser  a  mere 
chattel,  though  it  may  be  in  the  interim  a  part  of  the  realty, 
it  is  not  affected  by  the  statute;  but  if  the  contract  is,  in  the 
interim,  to  confer  upon  the  purchaser '  an  exclusive  right  to 
the  land  for  a  time  for  the  purpose  of  making  a  profit  of  the 
growing  surface,'  it  is  affected  by  the  statute,  and  must  be  in 
writing,  although  the  purchaser  is,  at  the  last,  to  take  from  the 
land  only  a  chattel":  Sec.  249.  This  was  said  of  the  fourth 
section  of  statute  29  Car.  II.,  c.  8,  which  does  not  exempt 
leases  for  a  year  and  less  from  its  operation:  See  Appendix 
to  Browne  on  the  Statute  of  Frauds.  In  view  of  the  faot  that 
leases  for  a  year  and  less  are  excepted  from  the  operation  of 
the  statute  of  frauds  of  this  state,  we  consider  that  a  contract 
in  this  state  for  the  sale  of  growing  crops — the  products  of 
periodical  cultivation — is  not  affected  by  the  statute,  although 
it  may  confer  upon  the  purchaser  an  exclusive  right  to  the 
land  while  the  crop  is  ripening  and  being  harvested. 

b.  A  growing  crop,  while  growing,  and  until  ready  for  the 
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harvest,  is  also  unaffected  by  the  fifteenth  section  of  the  stat- 
ute in  relation  to  the  sale  of  goods  and  chattels  in  the  posses- 
sion and  under  the  control  of  the  vendor.  A  growing  crop, 
until  ready  for  the  harvest,  cannot  by  itself  become  the  object 
of  a  delivery,  and  can  only  be  delivered  into  the  possession  of 
the  vendee  by  delivering  to  him  the  possession  of  the  land 
also,  of  which  it  is  a  part.  We  do  not  consider  that  chattels 
thus  situated  fall  within  the  rule  prescribed  by  the  statute  in 
relation  to  the  immediate  delivery  and  actual  and  continued 
change  of  possession  of  goods  and  chattels  in  the  possession 
and  under  the  control  of  the  vendor,  at  least  until  nature  has 
prepared  them  for  delivery  to  the  reaper.  To  so  construe  the 
statute  would  make  it  an  absolute  interdiction  upon  the  sale 
of  growing  crops,  unless  the  vendor  is  willing  to  abandon  the 
possession  of  his  farm  to  the  vendee  at  the  same  time.  Grow- 
ing crops,  in  respect  to  delivery,  are  not  unlike  ships  and 
cargoes  at  sea,  of  which  delivery  cannot  be  made  until  they 
reach  port.  If  delivery  of  ship  and  cargo  be  made  within  a 
reasonable  time  after  reaching  port,  the  sale  is  good  as  against 
creditors  and  subsequent  purchasers:  Joy  v.  Sears,  9  Pick.  4; 
PoHland  Bank  v.  Stacey,  4  Mass.  661  [3  Am.  Dec.  253];  Buf- 
fington  v.  Curtis^  15  Id.  528  [8  Am.  Dec.  115].  Although 
growing  crops  are  chattels,  and,  as  we  have  seen,  will  pass  by 
verbal  sale,  yet  they  are  not  susceptible  of  manual  delivery  until 
harvested;  and  therefore,  until  harvested,  they  are  not  *Mn 
the  possession  or  under  the  control  of  the  vendor,"  within  the 
meaning  of  the  statute:  Bours  v.  Webster ,  6  Cal.  660;  Visher  v. 
Webster^  13  Id.  68;  Pacheco  v.  Hunsacker,  14  Id.  120;  Benial 
▼.  HoviouSy  17  Id.  641.  The  point  has  been  ruled  the  same 
way  in  Kentucky,  in  the  case  of  Bobbins  v.  Oldharriy  1  Duvall, 
28.  There  the  sale  was  of  a  growing  crop  of  tobacco,  the 
seller  to  cultivate,  harvest,  and  deliver  thereafter.  The  court 
held  that  a  change  of  possession  at  the  time  of  the  sale  was 
not  required,  and  said:  ''It  needs  no  argument  to  show  that 
this  qualification  of  the  rule  is  necessary  to  the  ordinary  busi- 
ness and  commerce  of  the  country,  which  it  is  the  policy  of 
the  law  to  encourage.  And  why  is  the  present  case  not  em- 
braced by  the  qualification?  Here  was  an  absolute  sale  of  a 
growing  crop,  not  susceptible  of  delivery  at  the  time.  The 
convenience  of  the  seller — or  it  may  be  the  necessity  of  his 
situation — required  such  disposition  of  his  property.  So  far 
as  the  record  shows,  the  transaction  was  fair  and  free  from 
any  taint  of  actual  fraud.    Is  it  the  policy  of  the  law  to  inter- 
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diet  snch  sales  entirelj  by  declaring  them  absolutely  frauda- 
lent  on  the  mere  ground  that  the  seller  retauui,  as  be  most 
necessarily  do,  the  possession  of  the  property  until  it  shall 
become  susceptible  of  actual  deliyery?  We  think  not":  See 
also  Whipple  v.  Foot,  2  Johns.  418  [3  Am.  Dec.  442]. 
Judgment  and  order  affirmed. 


Pabol  EvmKNCB  IS  KOT  Adubbiblx  to  prore  sale  of  growing  erop  of  wheatt 
Mclkxiine  v.  IfarrU,  64  Am.  Dec.  196,  and  see  oaseo  oolleeted  in  note  197. 
Compere  BaebsmUm ▼.  StaMer,  76 Id.  692;  HarrtUv.  MUkr,  72 Id.  164»  and 
note  167. 

Whetbeb  GROwnro  Crops  Tabs  bt  Dskd  or  Lahs^  see  Turner  ▼.  Cfoot, 
86  Am.  Dec  449,  and  note  462;  Kingsky  v.  Holbrook,  86  Id.  173. 

Parol  EvmENCR  is  Admissiblb  to  Provs  that  Crop  of  Corn  Orowirq 
upon  land  at  the  time  the  land  was  conveyed  did  not  pass  by  the  deed,  bat 
was  reserved  by  the  grantor.  A  distinction  in  this  respect  is  made  between 
/metet  indiuiridleB  and  frnit  upon  trees,  etc.,  which  are  the  spontaneous  pro- 
dnots  of  the  earth,  or  its  permanent  f mits:  Hynt  v.  Conrad,  93  Am.  Deo.  688. 

Thr  frincifal  CA8B  IS  ciTXD  to  the  point  that  an  unripe  growing  crop 
is  personal  property,  not  capable  of  manual  delivery,  in  Baventaa  v.  Oreefi,  67 
Cal.  266;  and  is  cited  to  the  point  that  the  expression  "  now  growing  and 
standing,"  employed  in  a  mortgage  of  oats,  should  be  oonstmed  as  describing 
the  condition  of  the  cereals  when  they  are  nourished  and  supported  by  the 
earthy  and  not  the  grain  which  had  been  out  and  thrashed,  in  Ford  v.  Sutker' 
fiRp  2  Mont.  443. 


Smith  v.  Lawbence. 

[as  CAUFOBMIA,  2L] 
PABTT  ftEANBIRO  BT  PlBABIBQ  BBBD  BOT   RvSBRVB    BZDBPTIOB  TO  DbCD- 

lOB  sustaining  a  demurrer  thereto,  in  order  to  take  advantage  of  the 
ruling  on  appeal  from  the  judgment. 

PiTRFOSB  OF  Reservinq  EXCEPTION  IS  TO  Makb  Matter  OF  Reoord  the 
decision  of  the  court  upon  a  question  of  law  presented  to  it,  which 
would  not  otherwise  appear  of  record. 

Valid  Aorebmbnt  not  to  Sub  upon  Demand  until  the  happening  of  a 
particular  event  suspends  the  running  of  the  statute  of  limitations  un- 
til such  event  occurs. 

AOBEEMENT,  FOR  VALUABLE  CONSIDERATION,  TO  FORBBAB  TO  SUB  Upoil  de- 
mand until  the  happening  of  a  particular  events  is  valid*  though  it  be 
not  signed  by  the  debtor,  if  it  does  not  provide  for  the  perfonnance  of 
any  act  by  him. 

ConENANT  FOB  CONIIBMATION  OF  MEXICAN  TlTLE  TO  LaND  IS  BOt  Satisfied 

by  a  title  to  the  same  land  obtained  by  entry  and  purchase. 
PiBaoNs  Who  will  not  be  Afiboted  bt  Judgment  abb  not  Kbobhimbt 
Pabtibs.    Thus  in  an  action  upon  promissory  notes,  npon  which  plaan- 
tiff  agreed,  in  consideration  of  the  promise  of  a  third  person  to  pay 
them  upon  the  confirmation  of  the  title  of  his  grantor  to  certain  laiid% 
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to  forbear  rait  mtil  the  deoiaiDii'of  the  qvestum  of  aoAh  tide,  it  was  held 
HuA  neither  inch  third  petson  nor  his  grantor  were  necesmy  partiee 
to  the  action. 

Aoaa<ar  upon  two  promiBflDry  notee.  The  complaint,  after 
eetting  out  the  notes,  alleges  that,  daortly  after  the  execution 
thereof,  one  Parmelee  and  one  Hammitt  entered  into  a  con- 
tract, whereby  Hammitt  agreed  to  pay  certain  obligations  of 
the  defendant,  Lawrence,  to  Smith,  the  plaintiff,  upon  the  con- 
firmation of  Parmelee's  title  to  certain  lands  in  a  suit  then 
pending,  and  which  lands  he  had  sold  to  Hammitt,  in  consid- 
eration of  which  Smith  agreed  with  Lawrence*that  he  would 
not  sue  on  the  demands  against  Lawrence  until  the  decision 
of  the  question  of  title  to  such  lands.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  refusing  to  amend,  judg- 
ment was  zendered  for  the  defendant. 

WhitiTig  and  Napthaly^  for  the  appellant. 
£,  A,  Lawrence^  respondent,  in  pro  per. 

By  Court,  Bhoi>ss,  J.  Judgment  haviug  been  rendered  tor 
the  defendant  upon  demurrer  to  the  complaint,  it  will  be  con- 
venient to  consider  the  case  upon  the  points  made  by  the 
respondent. 

1.  The  first  point  is,  that  no  exception  was  taken  by  the 
plaintiff  to  the  order  sustaining  the  demurrer.  When  a  party 
stands  by  a  pleading,  to  which  a  demurrer  is  sustained,  no 
exception  to  the  decision  is  required.  The  office  of  an  excep- 
tion, reserved  in  the  manner  provided  by  the  statute,  is  to 
cause  the  question  of  law,  which  was  presented  to  and  de- 
cided by  the  court,  to  be  made  a  matter  of  record,  so  that  it 
may  be  re-examined  by  the  court  on  motion  for  a  new  trial, 
or  be  reviewed  by  the  appellate  court.  The  action  of  the 
court  upon  a  demurrer  usually  is,  and  in  all  cases  should  be, 
entered  of  record;  and  the  making  of  the  same  thing  a  matter 
of  record  a  second  time,  by  reserving  an  exception,  would  sub- 
serve no  useful  purpose.  There  is  no  more  room  to  indulge 
the  presumption  of  an  acquiescence  in  the  decision,  because 
no  exception  was  taken,  than  there  would  be  that  the  losing 
]>arty  acquiesced  in  a  judgment,  because  he  took  no  exception 
to  the  order  for  judgment.  The  only  authority  cited  by  the 
defendant  on  this  point  is  Bostioick  v.  McCorUe^  22  Cal.  669, 
in  which  it  is  said  that  it  did  not  appear  that  the  plaintiff 
excepted  to  the  order  sustaining  the  demurrer  to  the  replica- 
tion, and  that  therefore  the  action  of  the  court  could  not  be 


846  Smith  v.  Lawbenob.  [Cal. 

reviewed.  No  authority  is  cited  by  the  court  in  support  of 
that  position,  and  we  are  unable  to  see  upon  what  ground  it 
can  be  sustained.  When  a  demurrer  to  a  pleading  is  sus- 
tained, and  the  pleading  is  amended,  the  amendment  operates 
as  an  acquiescence  in  the  decision  on  the  demurrer.  It  surely 
could  not  be  said  that  a  refusal  to  amend  would  also  be 
deemed  an  acquiescence  in  the  decision.  There  is  no  mode 
in  which  a  party  could  more  distinctly  manifest  his  dissent 
from  the  decision  than  by  refusing  to  amend.  An  ezception 
is  not  necessary,  unless  a  bill  of  exceptions,  or  a  statement, 
under  our  system  of  practice,  is  requisite,  in  order  to  present 
for  review  the  question  of  law  upon  which  the  decision  passed, 
which  the  party  insists  is  erroneous;  and  neither  a  bill  of 
exceptions  nor  a  statement  is  required,  where  the  record 
already  presents  the  question  of  law  and  the  decision  of  the 
court. 

2.  It  is  contended  that  the  demurrer  was  properly  sus- 
tained because  the  complaint  shows  that  the  statute  of  lim- 
itations had  run  against  the  promissory  notes.  This  position 
is  correct,  unless  the  agreement  set  forth  in  the  complaint  had 
the  effect  to  suspend  the  running  of  the  statute.  One  of  the 
notes  was  dated  January  30,  1858,  and  was  payable  one  day 
after  date;  and  the  other  was  dated  February  18,  1858,  and 
was  payable  on  demand.  On  the  15th  of  April,  1858,  the 
plaintiff,  in  consideration  of  certain  covenants  mentioned,  and 
''for  other  good  and  valuable  considerations,"  paid  by  the 
defendant,  agreed  in  writing  with  the  defendant  'Hhat  he 
would  forbear  to  sue  upon  or  demand  payment "  of  the  prom- 
issory notes  until  it  should  be  finally  determined  by  the 
courts  of  the  United  States  whether  the  title  of  the  claimants 
to  the  Romero  Rancho  was  valid^  and  entitled  to  confirma- 
tion. It  is  alleged  that,  in  February,  1864,  this  title  was 
finally  rejected,  and  decided  to  be  invalid  by  the  supreme 
court  of  the  United  States.  No  sufficient  reason  is  suggested 
why  the  agreement  is  not  valid.  It  is  not  necessary,  as  in- 
sisted by  the  defendant,  that  he  should  have  signed  the  agree- 
ment in  order  to  render  it  valid,  for  the  agreement  did  not 
provide  that  any  act  should  be  performed  by  him;  but  it  is 
enough  that  it  was  binding  upon  the  plaintiff.  Nor  is  the 
allegation  as  to  the  fiEulure  of  Parmelee's  titie  defective,  for  it 
is  alleged  that  he  claimed  solely  under  the  grantees  of  the 
Bomero  Bancho,  and  that  that  titie  was  finally  rejected. 
Whether  he  could  have  acquired  a  titie  from  the  United 
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States  by  entry  and  purchase  is  not  material,  for  that  is  not 
the  title  in  respect  to  which  the  agreement  was  made;  and 
whether  it  was  so  acquired  is  not  a  proper  subject  of  investi- 
gation, under  the  demurrer,  for  the  complaint  contains  no 
allusion  to  such  title.  Accepting  the  contract  as  valid  and 
binding  upon  the  plaintiff,  it  precluded  him  from  suing  upon 
the  notes  until  the  happening  of  the  event  mentioned  in  the 
contract.  During  that  period,  his  cause  of  action  was  sus- 
pended; and  during  the  same  period,  the  statute  of  limitations 
did  not  run:  Angell  on  Limitations,  sec.  115.  The  payee  of 
the  notes  is  entitled  to  the  full  term  of  four  years  in  which  to 
commence  his  action,  and  the  extension  of  the  time  for  the 
payment  of  the  notes  did  not  deprive  the  payee  of  any  portion 
of  that  time. 

3.  Neither  Parmelee  nor  Hammitt  is  a  necessary  party  to 
this  action.  Neither  of  them  will  be  affected  by  a  judgment 
upon  the  promissory  notes.  The  judgment  will  not  prevent 
them  from  litigating  the  question  as  to  the  confirmation  of  the 
title  to  the  rancho,  or  as  to  the  validity  or  performance  of  their 
contract. 

Judgment  reversed,  and  court  directed  to  overrule  the 
demurrer. 

CBOcKBTTy  J.,  having  been  of  counsel  in  this  cause,  did  not 
participate  in  the  doeision. 


Pabtt  Standqio  bt  Plbaddvo  nksd  hot  Rbbebts  Exokptzov  to  dflaJBian 
■ostainuig  a  denuurer  thereto:  Bmtrqftky  ▼.  Powen^  I  Utah,  834,  citiiig  the 
pruunpal  caae. 

BXCEFTIOH  RBXD  HOT  BB  BbBXRTSD  TO  HaTTEB  WhICH  WnJi  OtHKRWISB 

Afpbab  ofRioobb:  New  Orleans  etc  R,  B,  Co,  v.  AObrUUm,  76  Am.  Deo.  08. 

PxRaoNs  Who  havb  No  Ihtbrbbt  is  SuBJBor-iumB,  ahb  wnx  hot  be 
AwBCTBD  by  judgment^  are  not  neoeeaary  partiee:  See  Ifi^T.  8nM,  09  Am. 
X>eo.  6M;  Oio^v.  SearbU,  87  Id.  298. 


Fallon  v.  Kbhob. 

ra8  Caufobhia,  44.1 

Iv  Tbvb  Owhbb  CtowxTB  Pbopbbtt  bt  Aht  KamBi  the  oonveyeaoe^  m 
between  the  gnntor  and  grantee,  will  transfer  the  title. 

Odhvbtahob  of  Lahd^  Ezbootbd  bt  Owhzb  m  ms  Rightful  Nami^ 
though  snoh  name  be  different  from  that  in  which  he  acquired  it»  will, 
if  dnly  recorded^  operate  as  couslriicUve  notice  of  the  sale  and  transfer 
ol  the  title,  and  will  take  preoedenoe  of  any  snbaeqaently  recorded  deed 
to  the  saine  land,  ezeonted  in  the  name  by  which  it  was  acqoired. 


848  Fallon  v.  Kehoe.  [Cal. 

Ejecthsnt.    The  opinion  states  the  facts. 
Badl&y  and  Bankinf  for  the  appellant. 
Jarboe  and  Harrieon^  for  the  respondents. 

By  Court,  CaocinsTT,  J.  In  1847  the  alcalde  of  Ban  Joe^ 
granted  a  lot  in  that  town  to  Darby  O'Fallon.  This,  however, 
was  not  the  true  name  of  the  grantee,  whose  real  name  was 
Jeremiah  Fallon,  and  Darby  O'Fallon  was  only  a  nickname 
by  which  he  was  generally  or  often  called  and  known.  In 
January,  1850,  whilst  still  the  owner  of  the  lot,  Fallcm,  for 
a  valuable  consideration  paid  to  him  by  one  Murray,  a 
brother  of  the  plaintiflP,  conveyed  the  lot  in  fee  by  his  true 
name,  Jeremiah  Fallon,  to  the  plaintiff  in  this  action.  At  tiie 
date  of  this  conveyance,  the  recording  act  of  this  state  had  not 
taken  effect,  but  was  subsequently  passed  on  the  16th  of  April 
of  that  year.  After  the  passage  of  this  act,  and  before  Fallon 
had  made  any  other  conveyance  of  the  property,  the  deed  to 
the  plaintiff  was  duly  recorded .  It  appears  that,  subsequently, 
in  May,  1855,  the  original  grantee,  Fallon,  by  a  deed  executed 
by  him  by  the  name  of  Darby  O'Fallon,  for  a  valuable  con- 
sideration paid  to  him  by  Oliver  Teal,  conveyed  the  lot  to  the 
latter;  that  the  title  of  Teal,  by  proper  mesne  conveyances, 
was  afterwards  vested  in  one  Davis  Divine,  who,  when  he  took 
the  conveyance,  well  knew  Jeremiah  Fallon,  and  that  he  signed 
and  executed  the  deed  to  Teal,  at  the  request  of  Divine, 
as  Darby  O'Fallon,  and  not  as  Jeremiah,  and  that  Divine 
knew  Darby  O'Fallon  and  Jeremiah  Fallon  to  be  the  same 
person;  that  afterwards  the  defendant,  Catharine  Kehoe,  for 
a  valuable  consideration,  and  in  good  faith,  purchased  the 
premises  from  Divine,  who,  in  1857,  executed  a  conveyance  to 
her  in  due  form,  under  which  she  immediately  entered  into, 
and  has  ever  since  remained  in,  possession;  that  Divine  entered 
into  the  possession  when  he  obtained  a  conveyance  of  said  lot, 
and  continued  in  possession  until  his  sale  and  conveyance  to 
Kehoe.  Under  these  facts,  the  question  for  our  decision  is. 
Which  of  the  two  —  the  plaintiff  or  defendant — has  the  title? 

The  first  point  for  solution  is,  whether  or  not  the  convey- 
ance of  Fallon,  by  his  true  name,  to  the  plaintiff,  was  opei^ 
ative  in  law  to  convey  his  title.  We  apprehend  there  can  be 
but  little  doubt  on  this  point,  and  we  not  understand  counsel 
as  controverting  the  proposition  that,  if  the  true  owner  con- 
veys the  property  by  any  name,  the  conveyance,  as  between  the 
grantor  and  grantee,  will  transfer  the  title:  MiddUion  v.  Findla. 
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25  Cal.  80.  The  piaintiff  therefbro  aeqaued  FbUon's  title  by 
a  suffiei&nt  and  ^alid  oonvayance.  The  recordiiig  act  which 
traa  subBcquantly  paiaed  required  ail  daeda^  whather  made 
befi»re  or  aftw  the  passage  of  the  act»  to  be  teeordedy  in  order 
to  operate  as  conatructiye  notioe  to  subeequeDt  parchasera. 

Sectioa  26  provides  that  '^  every  conyeyance  of  real  estate 
within  this  state,  hereafter  made,  which  shall  not  be  reeorded 
aa  provided  in  this  act,  ahall  be  void  as  against  any  subse- 
quMit  purchaser,  in  good  faith  and  for  a  valuable  considera- 
tion, of  the  same  real  estate,  or  any  pcurtion  thereof,  where  his 
own  conveyance  shall  be  first  duly  reeorded." 

Section  41  provides  fliat  "all  conveyances  of  real  estate 
heretofore  made  and  acknowledged,  or  proved  according  to  the 
laws  in  force  at  the  time  of  such  making  and  acknowledgment 
or  pioof^  shall  have  the  same  force  as  evidence,  and  be  recorded 
in  the  same  manner  and  with  like  effect  as  conveyances  exe« 
cuted  and  acknowledged  in  pursuance  of  this  act."  Section  26 
provides  that  all  conveyances  certified  and  recorded  aa  pre- 
scribed in  the  act  shall,  from  the  time  of  filing  the  same  for 
record,  "  impart  notice  to  all  persons  of  the  contents  thereof, 
and  all  subsequent  purchasers  and  mortgagees  shall  be  deemed 
to  purchase  with  notice." 

The  deed  to  the  plaintiff  was  duly  recorded  as  required  by 
the  act;  and  if  her  title  is  not  valid,  it  must  be  by  reason  of 
her  omission  to  perform  some  act  not  required  by  the  statute. 
She  has  certainly  performed  all  the  conditions  demanded  by 
the  statute.  Having,  as  we  have  seen,  a  valid  and  operative 
conveyance  which  was  translative  of  the  titie,  she  recorded  it 
in  due  time,  in  the  proper  office,  before  any  rights  had  vested 
in  the  defendants  or  their  grantors.  What  more  could  she 
liave  done  to  protect  her  rights?  Her  conveyance  was  from 
the  true  owner,  by  his  true  name,  and  when  recorded  it  im- 
parted "  notice  to  all  persons  of  the  contents  thereof,  and  all 
subsequent  purchasers  and  mortgagees  shall  be  deemed  to  pur- 
chase with  notice."  The  defendants,  therefore,  must  be  deemed 
to  have  had  notice  "of  the  contents"  of  this  deed.  But  it  is 
said  this  <Cd  not  notify  them  that  Jeremiah  Fallon  and  Darby 
O'Fallon  were  the  same  person;  and  it  is  assumed  that  it  was 
the  duty  of  the  plaintiff  to  put  upon  the  record,  in  some  form, 
a  proper  notice  of  this  fact,  in  order  to  protect  her  title  against 
a  subsequent  jmrchaser,  in  good  faith,  for  a  valuable  consider- 
ation. We  have  been  referred  to  no  provision  of  the  statute 
which  imposed  this  duty  upon  her«.    In  recording  har  deed. 
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she  did  all  that  the  statute  requires,  and  I  am  aware  of  no 
principle  of  the  common  law  which  made  it  incumbent  on  her, 
in  any  form,  to  give  notice  that  her  grantor,  Jeremiah  Fallon, 
was  known  hj  the  nickname  of  Darby  O'Fallon,  and  that  the 
grant  was  made  to  him  by  that  name.  Tt  would  have  been 
better,  perhaps,  if  the  statute  had  contained  a  proyision  to  the 
effect  that  when  the  owner  of  land  conveys  it  by  a  different 
name  from  that  in  which  he  acquired  it,  the  deed  should  con- 
tain a  proper  reference  to  that  fact,  for  the  security  of  subse* 
quent  purchasers  or  encumbrancers.  But  there  is  no  such 
requirement  in  the  statute  or  at  common  law,  and  we  have  no 
power  to  exact  ccmditions  not  found  in  the  law.  If  land  be 
conveyed  to  an  unmarried  woman,  who  afterward  marries  and 
becomes  a  widow,  and  then  conveys  the  land  by  her  last  name, 
there  can  be  no  doubt  that  the  record  of  the  deed  would  impart 
notice  to  a  subsequent  purchaser;  or  if  the  name  of  the  owner 
be  changed  by  act  of  the  legislature,  and  he  afterward  con- 
veys by  his  new  name,  we  apprehend  there  can  be  no  doubt, 
as  the  law  now  stands,  that  his  deed,  when  recorded,  would 
impart  notice.  In  such  cases  the  subsequent  purchaser  buys 
at  his  peril;  and  however  great  the  hardship  which  occasion- 
ally ensues  (of  which  this  case  is,  perhaps,  an  example),  the 
remedy  must  be  provided  by  the  legislature,  and  not  by  the 
courts.  The  evil  is  one  which  admits  of  a  simple  remedy.  If 
the  statute  provided  that  if  land  be  conveyed  by  a  different 
name  from  that  in  which  the  grantor  acquired  it,  the  record  of 
the  deed  should  not  impart  notice  to  subsequent  purchasers  or 
encumbrancers,  unless  it  contained  proper  recitals  showing 
why  the  deed  is  made  in  a  different  name,  the  di£Sculty  would 
be  completely  remedied. 

But,  under  the  law  as  it  now  is,  the  judgment,  in  our  opin- 
ion, ought  to  be  reversed,  and  a  new  trial  had,  and  it  is  sa 
ordered. 

Spbagub,  J.,  gave  no  opinion. 


ComrxTjkKCB  bt  os  to  Pabtt  nr  Wbono  Namb.  —Names  are  naad  la  a 
oonTeyanoe  to  diBtingniah  the  parties  from  aU  other  penooa  in  the  world. 
The  law  recogniiea  but  one  christian  or  baptismal  name^  and  the  omission  or 
insertion  of,  or  even  mistake  in,  the  middle  name  in  a  oonTeyanoe  is  imma- 
terial: Dunn  ▼.  ChmeSf  1  McLean,  820;  Oamei  ▼.  {!tUe»,  U  Pet.  322;  Banh  ▼. 
Lte,  73  Ga.  25;  and  where  a  party  aotoally  owning  land  and  intending  ie 
oonvey  it  has  really  exeoated  a  deed,  it  is  good,  notwithstanding  his  name  in 
the  body  of  the  instmment  is  written  with  a  different  middle  name  from  tlie 
«ne  in  the  signature:  Enkhe  v.  Davit,  25  111.  251. 
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A  person  who  ezeontai  m  deed  in  eny  name  will  nofe  be  pennitted,  hlnmH 
to  take  adtrantage  of  the  fact  that  raoh  ia  not  his  name:  Com.  I)ig.»  tit. 
IUt»  K  1;  Martindale  on  ConTeyaneing^  64.  In  CMeata  y.  N.  A.  M.  Oo,^  2 
Ker.  113,  the  grantor  apelled  hia  name  diflferently  from  the  manner  in  which 
it  was  apelled  in  the  body  of  the  deed  and  in  the  certificate  of  acknowledg- 
ment. It  was  held,  upon  proof  of  the  ezecntion  of  the  deed  by  him,  that 
he  conld  not  deny  that  it  was  his  deed.  This  rale,  it  is  said  in  Boothtoffd  ▼• 
Engles,  23  Mich.  19,  is  not  founded  upon  the  theory  that  the  grantor  has  m^ 
quired  a  new  name  in  fact,  bat  on  the  theory  of  estoppel,  — that  he  has  so 
acted  in  the  given  case  that  it  woald  be  anjnst  to  permit  him  to  dispate  hie 
own  act. 

Where  a  deed  is  ezecated  to  a  party  in  a  wrong  name.  It  seems  that  A* 
title  will  vest,  and  that  the  mistake  may  be  proved  by  parol:  Aultman  ▼• 
Rkhardson^  7  Neb.  1.  In  Siaah  v.  Sfgelhow,  12  Wis.  236,  the  grantee  wae 
designated  by  a  wrong  baptismal  name.  The  coart  held  that  this  waa 
sasoepUble  of  explanation  by  parol  proof.  In  Peahody  v.  Brown,  10  Gray, 
45,  a  deed  was  made  to  Hiram  Oowing.  It  was  held  that  Hiram  G.  Gowing 
might  show  by  parol  that  the  deed  was  intended  to  be  made  to  him.  The 
theory  in  this  case,  however,  was,  that  middle  names  not  being  recogniiad, 
and  ^ere  being  therefore  two  persona  of  the  same  name,  parol  evidenoe 
might  be  resorted  to  to  give  effect  to  the  intention  of  the  parties  to  the  deed. 
A  mistake  in  setting  oat  the  name  of  a  corporation  will  not  vitiate  the  deed^ 
if  it  is  apparent  or  can  be  shown  what  corporation  was  meant:  Douglas  ▼• 
Briti8h  Bank,  19  Ala.  659;  Culpeper  Soe.  v.  Digger,  6  Rand.  165;  Prtridenit 
etc  V.  Myers,  6  Serg.  &  R.  12.  Where  a  mortgage  was  ezecated  to  a  corpo- 
ration by  a  name  to  which  it  was  contemplated  to  change  the  existing  name, 
it  was  heAd  valid.  The  court  said  that  in  a  proceeding  upon  such  a  mortgage 
it  should  be  averred  that  the  mortgage  was  made  to  the  company  by  the 
name  used,  it  being  then  known  by  that  name,  as  well  as  by  the  name  it 
was  legally  entitled  to:  CUy  Bank  v.  Kenosha,  21  Wis.  112.  Where  land 
was  conveyed  to  E.  A.  C,  which  was  the  name  of  E.  A.  S.,  the  intended 
grantee,  before  her  marriage,  parol  evidence  was  admitted  to  show  that  she 
was  the  person  intended:  Scanlan  v.  Wright,  13  Pick.  523. 

Where  one  seeks  to  prove  title  as  against  a  third  party  through  a  deed  exe-^ 
outed  in  a  wrong  name,  it  has  been  held  that  if  the  difference  in  the  namee 
consists  of  a  slight  variance  in  the  orthography,  and  that  the  two  names  are 
the  same  in  sound,  the  deed  will  be  held  good,  and  even  admissible  in  evi« 
dence  without  further  proof  of  the  identity  of  the  grantor.  And  this, 
especially  where,  in  the  certificate  of  acknowledgment,  the  officer  certifiae 
that  he  knows  the  persons  signing  the  deed,  and  that  they  are  the  same  per^ 
sons  who  are  described  as  grantors  therein:  Lyon  v.  KcUn^  36  111.  362.  And 
see  Middkkm  v.  FindOa,  25  Cal.  76.  In  Boothroyd  v.  Engles,  23  Mich.  19, 
however,  the  court  refused  to  admit  in  evidence,  upon  the  acknowledgment, 
alone,  a  deed  containing  the  name  of  Hiram  Sherman,  as  grantor,  signed  by 
Harmon  Sherman,  and  duly  acknowledged  by  Hiram  Sherman.  The  coorl 
said  that,  in  the  absence  of  other  proof,  the  deed  was  signed  by  one  person 
and  acknowledged  by  another,  and  refused  to  express  an  opinion  as  to  whether- 
the  deed  would  be  admissible  in  case  of  proof  that  the  party  signing  the  deed 
was  known  by  both  niunes.  In  Nixon  v.  Ckbkigh,  52  IlL  387,  the  coorl^ 
though  not  deciding  the  questiony  seems  to  be  of  the  opinion  that  anoh  erl^ 
AsBce  would  be  admiss^bl1^ 


[M  ojojmommjk.  Mil 

nMMum  Obrar  bab  BkoELinnys  JuBiHDiuxicnr  ixy  ikimnf'  nn^  Bukiecs 
DiKARiMi  for  expenses  of  adhiiniiitrmtian  of  the  eetatae  of  deeedentu^ 
Moong  which  are  clums  for  eervicee  rendered  and  money  expended,  sfe 
the  requeet  of  the  admuustrator,  for  the  benefit  of  the  estate;  and  an 
action  la  not  maintainable  in  the  diBtriot  ooart»  against  theadnmiistnita^ 
which  seeks  to  charge  the  estate  with  soch  expenses. 

Action  to  recover  counsel  fees  and  moneys  claimed  to  be 
due  from  the  estate  of  Daniel  Lyons,  deceased.  The  opinioii 
•tates  the  facts. 

Oeorge  A.  NourBe^  for  the  appellant. 

Mooref  LoAiUy  and  Silent^  for  the  respondent 

By  Court,  Sawyer,  C.  J.  This  is  an  action  to  reoorer  comft- 
•el  fees  and  moneys  against  the  estate  of  Daniel  Lyons,  de- 
ceased, for  services  alleged  to  have  been  rendered  and  moneys 
expended  for  the  benefit  of  the  estate,  at  the  urgent  request  of 
the  former  administrator,  one  Walsh,  in  the  prosecution  of  cer- 
tain claims  in  favor  of  the  estate,  in  the  land-office  at  San 
Francisco.  The  services  and  advances  of  moneys,  at  the  re- 
quest of  Walsh,  as  administrator,  are  alleged;  that  Walsh's 
letters  have  since  been  revoked,  and  the  defendant  appointed; 
that  property  was  saved  to  the  estate  in  consequence  of  the 
services  and  advances  made;  that  Walsh  has  no  funds  in  his 
possession,  and  retained  none,  wherewith  to  pay  for  said  ser^ 
vices,  etc.;  that  the  assets  are  amply  sufficient  to  pay  all  the 
debts  of  the  estate;  that  Walsh  is  insolvent;  that  he  has  pre- 
sented bis  claim  to  the  defendant,  as  administrator,  verified 
in  due  form,  and  that  defendant,  as  administrator,  has  refused 
to  allow  it. 

Defendant  demurred  to  the  complaint  on  the  grounds,  —  1. 
That  the  district  court  has  no  jurisdiction;  and  2.  That  the 
oomplaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant.  The  demurrer  having  been 
sustained,  judgment  for  defendant  was  entered  thween,  and 
plaintiff  appeals. 

Conceding  the  liability  of  the  estate  upon  such  contracts  as 
are  set  forth  in  the  complaint,  we  do  not  think  they  oonstitiite 
claims  against  the  estate,  within  the  meaning  of  seotiws  128 
to  140,  inclusive,  of  the  probate  act.  The  claims  therein 
referred  to  are  such  as  accrued  against  the  intestate  in  his  Efb- 
ttne,  or  resulted  directly  from  contracts  made,  or  acts  per- 
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formed,  or  wrongfully  omitted  to  be  perfonned,  daring  hifl 
lifetime. 

The  charge  now  in  question,  if  neceesary  and  proper  to  pre- 
serve the  estate,  comes  under  the  head  of  expenses  of  adminis- 
tration referred  to  in  section  219.  The  whole  estate  is  in  the 
custody  and  under  the  control  of  the  probate  court.  It  has 
jurisdiction  of  the  whole  subject-matter,  and  it  is  its  exclusive 
province,  subject  to  appeal  to  this  court,  to  determine  what 
items  of  expenditure  incurred  during  the  administration  under 
its  own  supervision,  are  proper  charges  against  the  estate. 
The  constitution  and  statutes  commit  these  matters  to  the 
probate  court,  except  when  there  arises  some  special  grounds 
for  equitable  cognizance  to  give  jurisdiction  to  the  district 
court.  Such  seems  to  be  the  view  entertained  by  our  prede- 
cessors in  Deck  v.  Oherke,  6  Cal.  669,  where,  after  speaking  of 
the  effect  of  the  allowance  of  claims  against  the  estate,  it  is 
said:  ''  This  rule  applies  only  to  such  claims  as  were  debts 
against  the  deceased,  and  not  to  the  expenses  incurred  or  dis- 
bursements made  by  the  administrator  in  his  management  of 
the  estate,  which  latter  claims  are  conclusive  only  after  having 
been  allowed  by  the  probate  court,  upon  settlement  of  the  ac- 
count, after  notice  to  the  parties  interested.''  We  think  this 
correct.  The  parties  interested  in  the  estate  are  entitled  to  be 
heard  upon  the  propriety  of  such  expenditures;  otherwise,  the 
administrator  might,  through  judgments  coUusively  permitted 
in  the  district  courts,  allow  the  whole  estate  to  be  squandered. 
The  heirs  and  creditors  cannot  be  heard  in  such  actions  in  the 
district  court.  In  Hope  v.  Jones,  24  Cal.  93,  we  held  that  the 
district  court  had  no  jurisdiction  to  interfere  with  the  appor- 
tionment of  comipaissions  between  administrators  in  a  suit  by 
an  administrator  against  his  co-administrator.  If  the  district 
court  has  no  jurisdiction  to  entertain  such  a  suit,  we  do  not 
see  why  it  should  have  jurisdiction  to  intermeddle  in  any  other 
matter  purely  of  administration. 

Walsh  may  be  personally  liable  on  his  contract:  Dtoinelle  v. 
Henriquezj  1  Cal.  392;  Story  on  Contracts,  282-287;  Addison 
on  Contracts,  882.  Had  the  plaintiff  sued  Walsh  in  his  indi- 
vidual character,  and  recovered,  Walsh  could  have  presented 
the  amount  recovered  in  his  accounts,  but  it  would  then  de- 
volve on  the  probate  court  to  determine  whether  the  liability 
was  properly  incurred  on  behalf  of  the  estate,  and  to  what 
extent  it  was  a  proper  charge  against  the  estate.  The  heirs 
and  creditors  would  be  entitled  to  be  heard  upon  the  charge. 
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The  judgment  of  the  district  court  ^ould  not  be  conclusiye 
upon  such  hearing,  either  upon  the  propriety  or  extent  of  the 
charge. 

We  think,  in  such  cases,  the  district  court  has  no  jurisdic- 
tion  to  determine  the  question  whether  the  item  is  a  charge 
properly  incurred  in  the  administration  of  the  estate  or  not 
The  cases  from  our  own  reports  cited  by  appellant  do  not  ap- 
pear to  us  to  bear  upon  the  question  in  hand.  The  case  of 
Portis  V.  CoUf  11  Tex.  157,  seems  to  favor  appellant's  view; 
but  unless  the  constitution  and  statutes  of  Texas  differ  from 
ours,  we  are  unable  to  perceive  upon  what  principle  it  can  be 
sustained.  The  assumption  of  jurisdiction  by  the  district 
court  to  hear  and  determine  such  questions,  would,  it  seemfa 
to  us,  be  a  direct  interference  with  the  administration  of  an 
estate  actually  in  progress  under  the  supervision  of  the  pro- 
bate court. 

We  think  the  district  court  had  no  jurisdiction,  and  that  thv 
demurrer  was  properly  sustained. 

Judgment  affirmed. 

Jurisdiction  of  Probate  Courts  is  Esclusiw  when:  Seo  Lhueabigler 
V.  Oaurley,  94  Am.  Dec.  51,  and  note.  In  Bush  v.  Lindtey,  44  CaL  125,  it  U 
said  thafe  while  the  principal  case  holds  that  probate  courts  possess  gener»« 
powers,  it  does  not  hold  that  they  have  jurisdiction  of  all  matters  relating  U 
the  estates  of  deceased  persons.  In  Anguisola  v.  Arna,  51  Id.  430,  the  prin- 
cipal case  is  cited  to  the  point  that  prohate  courts  have  exclusive  jurisdictiot 
of  the  accounts  of  executors  and  administrators,  and  of  the  final  distribution 
of  the  estates  of  decedents;  and  in  Estate  qfPage,  57  Id.  241,  it  is  cited  to  the 
point,  that  as  part  of  the  expenses  incurred  in  the  management  of  an  estate, 
the  compensation  of  attorneys  for  services  rendered  in  behalf  of  the  estate  ii 
within  the  exclusive  jurisdiction  of  the  probate  court.  In  Cole  v.  Superior 
Court,  63  Id.  89,  also  citing  the  principal  case,  it  is  said  that  an  administrator 
cannot  make  a  binding  contract-  for  compensation  of  afL  attorney  for  services 
to  be  rendered  for  the  benefit  of  the  estate,  but  that  aU  arrangements  with 
attorneys  are  subject  to  power  of  the  probate  court  to  provide  differently. 


Wagnbb  v.  Hanna. 

rSS  CALIFOBmA,  111.] 

Owner  or  Lakd  Who  Sells  Half  of  It,  Rbservino  Right  of  Wat 
across  it»  and  in  the  same  deed  granting  to  the  vendee  a  right  of  way 
across  the  unsold  half,  does  not  thereby  create  rights  which  are  annexed 
or  appurtenant  to  the  respective  tracts  so  as  to  pass  with  the  title. 

Whether  Grant  of  Right  of  Wat  be  in  Gross  or  Appurtenant  to 
some  other  estate  must  be  determined  from  the  grant  itself,  and  not  by 
matter 
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RiOBT  OF  Wat  d  Eashomt,  only  when  it  appears  in  the  grant  to  be  made 
for  the  benefit  of  a  dominant  tenement  which  is  described  therein. 

Right  of  Wat  is  InrEBMsr  in  Land  within  Statute  of  Frauds,  and 
hence  transferable  only  by  an  instrument  in  writing,  which  describes  the 
interest  cdnyeyed.  It  it  be  appurtenant,  the  instrument  must  so  de- 
scribe it|  and  must  include  a  description  of  the  tract  of  land  to  which  it 
is  annexed. 

Action  for  damages  for  obstructing  plaintiff's  right  of  way 
across  defendant's  lands.    The  opinion  states  the  facts. 

Thomas  H,  Hanson^  and  S,  F.  and  L,  Reynolds^  for  the  ap« 
pellant. 

Bradley  HciUy  for  the  respondent. 

By  Court,  Rhodes,  J.  In  the  first  count  of  the  complaint, 
it  is  alleged  that  Wolfle,  who  was  the  owner  of  a  certain  tract 
of  land,  conveyed  the  easterly  portion  thereof  to  Carter;  that, 
in  and  by  the  deed  of  conveyance,  Wolfle  "  reserved  to  him- 
self the  privilege,  free  use,  and  right  of  way  through  the  prem- 
ises conveyed  by  said  last-mentioned  deed,  and  described 
therein,  to  the  erribarcadero  on  said  Santa  Margarita  Creek, 
which  right  of  way,  reserved  as  aforesaid,  thereby  became, 
and  was  and  is,  appurtenant  to  the  remaining  portion  of  the 
premises  hereinbefore  described,  and  the  premises  so  conveyed 
by  said  Wolfle  to  said  Carter  thereby  became,  and  was  and  is, 
subject  to  the  said  right  of  way."  There  is  no  other  allega- 
tion in  that  count  showing  or  more  fully  stating  the  origin 
of  the  right  of  way  over  the  land  conveyed  to  Carter.  The 
defendant  succeeded  to  Carter's  title,  and  the  plaintiff  is  the 
owner  of  the  westerly  portion  of  the  tract  of  land.  It  is 
claimed  by  the  pl§iintiff  that  the  reservation  of  the  right  of 
way  over  the  easterly  portion  of  the  tract  —  the  land  con- 
veyed to  Carter  —  created  an  easement  which  became  ap- 
purtenant to  the  westerly  portion  of  the  tract,  —  the  land 
retained  by  Wolfle,  —  and  that  the  easement  passed  with  the 
land  under  the  deed  of  conveyance  of  Wolfle  to  the  plaintiff. 
On  the  other  side,  it  is  contended  that  the  right  of  way  was 
only  a  right  in  gross,  which  was  personal  to  Wolfle,  and  there- 
fore not  transferable. 

An  easement  may  be  created '  by  grant,  or  it  may  be  ac- 
quired by  prescription.  The  grant  may  be  either  express  or 
implied.  A  reservation  of  an  easement  in  the  deed  by  which 
the  lands  are  conveyed  is  equivalent,  for  the  purpose  of  the 
creation  of  the  easement,  to  an  express  grant  of  the  easement 
by  the  grantee  of  the  lands.    There  is  nothing  in  the  first 
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count  going  to  Bhow  a  grant  of  the  easement  by  implication; 
and  the  question  is,  whether  the  terms  of  the  deed^  as  therein 
alleged,  show  an  express  grant.  The  only  allegation  of  a 
grant  is  that  already  quoted,  —  that  Wolfle  "  reserved  to  him* 
self  the  privilege,  free  use,  and  right  of  way  through  the  prem- 
ises conveyed  "  to  the  embarcadero.  The  averments  following 
this  —  that  thereby  the  right  of  way  so  reserved  became 
appurtenant  to  the  premises  reserved  by  Wolfle,  and  that 
thereby  the  premises  conveyed  to  Carter  became  subject  to 
said  right  of  way — are  not  the  averment  of  feusts,  but  of  con- 
clusions of  law. 

To  the  creation  of  a  right  of  way  that  amounts  to  an  ease- 
ment, and  not  merely  to  a  right  of  way  in  gross,  two  tene- 
ments are  necessary,  —  the  dominant,  to  which  the  right  of 
way  belongs,  and  the  servient,  upon  which  the  obligation 
rests:  Washburn  on  Easements,  3;  Wolf  v.  Frosty  4  Sand.  Ch. 
72.  The  principal  distinction  between  a  right  of  way  in  gross 
and  an  easement  is  found  in  the  fact  that  in  the  first  there  is, 
and  in  the  second  there  is  not,  a  dominant  tenement.  The 
right  of  way  is  in  gross,  and  personal  to  the  grantee,  because 
it  is  not  appurtenant  to  other  premises.  The  owner  of  prem- 
ises may  grant  the  right  of  way  in  either  form,  and  if  it  is 
the  intention  to  grant  a  right  of  way  in  gross,  there  is  no  men- 
tion of  dominant  premises.  If  the  grant  is  of  an  easement, 
it  is  always  made  for  the  benefit  of  other  premises,  and  the 
premises  to  which  the  way  becomes  appurtenant  are  de- 
scribed in  the  grant.  There  is  nothing  in  the  reservation  in 
the  deed  mentioned  in  the  complaint  which  points  to  a  domi- 
nant tenement. 

Though  a  right  of  way  may  be  granted  in  gross,  thia  is 
never  presumed  when  it  can  fairly  be  presumed  to  be  ap- 
purtenant to  some  other  estate.  But  this  question  is  to  be 
determined  by  a  construction  of  the  grant:  Washburn  on 
Easements,  28.  The  fact  appearing  idiunde  the  grant,  that 
the  grantee  owned  an  estate,  would  not  tend  to  show  that  the 
way  was  granted  for  the  benefit  of  such  estate.  Had  the 
grantee  owned  several  distinct  parcels  of  land,  it  would  not 
be  contended  that  the  way  was  appurtenant  to  each  of  them. 
But  there  is  no  better  reason  why  it  should  be  aifNirtenant  to 
one  parcel,  when  the  grantee  owned  only  the  one  parcel,  than 
to  each  parcel,  when  he  owned  several  parcels,  if  in  neither 
case  it  appears  from  the  grant  that  tiM  right  of  way  was 
created  for  the  benefit  of  any  partionlar  estate. 
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A  fatifber  objection  is  found  in  the  statate  of  frauds  to 
constroing  the  right  of  way  as  apirartenant  to  the  land  of  the 
plaintiff.  A  right  of  way  is  an  interest  in  land-^  and  can  be 
conveyed  only  by  an  instrument  in  writing:  The  writing 
must  describe  the  interest  conveyed.  If  it  is  appurtenant 
to  another  tract  of  land,  it  must  be  so  described  in  the  con'- 
veyanoe;  for  that  fact  could  not  be  added  to  the  instrument 
by  parol  evidence  without  violating  the  statutory  rule:  It  is 
of  the  very  substance  of  an  express  grant  that  the  WBy  be 
granted  for  the  benefit  of  a  particular  estate,  and  the  descrip- 
tion of  such  estate— the  dominant  estate — ^^is  as  essential 
as  that  of  the  servient  estate. 

But  if  the  averment  that  the  *^  right  of  way  reserved  as 
aforesaid  thereby  became,  and  wacr  and'  is,  appturtenant  to  the 
remaining  portion  of  the  premises  hereinbefi)re  diescribed',"  is* 
not  a  mere  legal  conclusion,  as  we  hold,  but  an  averment  that 
the  way  was  in  &ct  appurtenant,  tiien  that  averment  was  suf- 
ficiently denied  in  the  answer,  and  the*  plaintiff  was  not' en- 
titled to  judgment  on  the  pleadings.  The  deed  upon  which 
the  plaintiff  relies  is  not  before  us. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Cbocxeit,  J.,  dissenting.  I  do  not  concur  in  the  oonclusionS' 
at  which  my  associates  have  arrived  in  thi0  case.*  A  deed  re^ 
serving  or  creating  an  easement  or  rigfat^of  way  is  to  be  con- 
strued like  any  other  deed  or  instrument,  according  to  the 
intention  of  the  parties'  to  it.  When  tiie  intention  appears 
from  the  face  of  the  instrument,  viewed  in  the  light  of  the  sur- 
rounding circumstances,  effect  will  be  given  to  it  accordingly. 
If  it  appears  from  the  deed  thus  construed  that  it  was  intended 
to  reserve  only  a  personal  right  to  pass  over  the  land,  this  is 
what  is  termed  a  right  of  way  in  gross,  and  is  neither  assign- 
able or  appurtenant  to  any  other  land.  On  the  other  hand,  if 
it  appears  that  it  was  intended  to  create  a  permanent  right  of 
way  for  the  benefit  of  an  adjoining  or  contiguous  tract,  by 
whomsoever  owned  or' enjoyed,  then  it  is  an  easement  in  a 
legal  sense,  which  becomes  appurtenant  to  such  other  tract, 
and  passes  with  the  title  to  all  subsequent  holders  of  it.  The 
question  for  solution  in.  this  oaee*  is,  whether  the  deed  from 
Wolfie  to  Carter  reserved  to  the  former  only  a  right  of  way  in 
gross,  which  was  personal,  and  not  assignable,  or  whether  it 
created  an  easement  which  became  appurtenant  to  the  remain- 
ing portion  of  the  tiaet  not  sold  and  conveyed  by  Wblfle  to 
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Carter.  The  facts  are,  that  Wolfle,  being  the  owner  of  a  tract 
of  land,  sold  and  conveyed  the  eastern  half  of  it  to  Carter,  and 
in  the  deed  granted  and  conveyed  also  to  Carter  a  right  of 
way  through  the  western  half  to  the  Petaluma  road,  and  in 
the  same  deed  reserves  to  himself  ''the  privilege,  free  use,  and 
right  of  way,"  through  the  premises  conveyed  to  Carter,  to  the 
embarcadero  on  Santa  Margarita  Creek.  Was  this  right  of 
way  —  mutually  secured  to  the  parties  —  intended  by  them  to 
be  only  a  personal  right,  not  transferable?  or  was  it  designed 
to  be  permanent  and  annexed  to  the  respective  tracts  by 
whomsoever  they  might  thereafter  be  held  and  enjoyed?  I 
cannot  resist  the  conclusion  that  the  latter  is  the  true  con* 
struction  of  the  deed. 

The  two  tracts  are  sufficiently  described,  and  each  becomes 
the  dominant  tract  in  respect  to  the  right  of  way  secured 
across  the  other.  If  either  had  stood  alone  and  unconnected 
with  the  other,  it  might  well  have  been  deemed  a  mere  per- 
sonal privilege  not  appurtenant  to  the  land.  But  when  the 
owner  of  a  tract  of  land  sells  and  conveys  one  half  of  it,  re- 
serving a  right  of  way  across  it,  and  in  the  same  deed  grants 
to  his  vendee  a  right  of  way  across  the  other  half,  it  appears  to 
me  to  be  obvious  that  these  were  privileges  intended  to  be  an- 
nexed to  the  respective  tracts,  and  to  become  appurtenant  to 
them,  and,  of  course,  to  pass  with  the  title. 

In  my  opinion,  the  judgment  ought  to  be  affirmed. 


Right  of  Wat  is  Appbrdamt  whbv:  See  ^Oy  v.  CbrMbiH  94  Am.  Dea 
800^  uid  oaaes  oited  in  note. 


Splivallo  v.  Fatten. 

[88  Califobmia,  188w] 

Failvrb  or  Wholx  ob  nr  Pabt  of  OomaDWMATXos  fob  Pmmibsobt  Kotb, 
after  a  bona  Jide  asagnment  before  matority,  ia  not  available  as  a  de- 
fense in  an  action  by  the  assignee  against  the  maker,  though  the  assignee 
had,  at  the  time  of  the  assignment^  foil  knowledge  of  the  oonsideration 
for  which  the  note  was  given. 

Action  upon  a  promissory  note.     The  opinion  states  the 
facts. 

Whiting  and  Naphtaly^  for  the  appellants. 

Campbell^  Fox,  and  Campbell,  for  the  respondents. 
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By  Court,  Sprague^  J.  Whether  or  not  the  facts  stated  in 
the  answer  would  have  constituted  a  valid  defense  to  any  por- 
tion of  the  plaintiff's  demand,  had  the  plaintiff  been  the  payee 
instead  of  the  assignee  of  the  note,  is  not  necessary  now  to 
determine.  It  is  very  evident  that  a  simple  failure  of  con- 
sideration, in  whole  or  in  part,  after  a  bona  fide  assignment 
thereof  before  maturity,  will  not  avail  the  makers  as  a  defense 
in  a  suit  by  the  assignee  of  a  promissory  note,  even  though  the 
assignee  had  full  knowledge  of  the  original  consideration  for 
which  the  note  was  given  prior  to  his  purchase  and  receiving 
the  transfer  of  such  note:  Story  on  Promissory  Notes,  sec. 
191. 

From  the  complaint  it  appears  that  the  defendants,  on  the 
first  day  of  May,  1866,  made  their  joint  promissory  note  for 
$725,  payable  to  David  Mahoney,  or  order,  four  months  from 
date,  and  delivered  the  same  to  Mahoney,  who  thereupon,  on 
the  same  day,  for  a  valuable  consideration,  indorsed  and  de- 
livered the  same  to  plaintiff,  who  thereupon  became  and  still 
is  the  owner  and  holder  thereof.    The  answer  does  not  deny  or 
question  the  bona  fides  of  the  transfer  of  the  note  by  Mahoney  to 
plaintiff,  but  in  substance  alleges  as  a  defense  that  the  original 
consideration  for  the  note  was  the  rent  for  one  year  from  May 
1,  1866,  of  certain  lands  of  which  Mahoney  claimed  to  be  the 
owner,  and  of  which  defendanty  Patten,  was  in  possession; 
that  after  Patten  had  occupied  said  lands  as  the  tenant  of 
Mahoney  about  four  months  of  such  term,  the  title  of  Mahoney 
to  the  lands  failed,  and  defendant  acquired  the  title  thereto 
from  the  government  ol  the  United  States,  by  reason  of  which 
a  partial  failure  of  the  original  consideration  for  the  note 
resulted,  to  the  extent  of  about  two  thirds  thereof;  and  that 
plaintiff,  at  the  time  he  took  the  assignment  of  the  note,  had 
full  notice  of  the  consideration  for  which  it  was  made  and 
delivered  to  Mahoney,  etc.    To  this  answer  plaintiff  demurred, 
upon  the  ground  that  the  same  did  not  state  facts  sufficient  to 
constitate  a  defense  to  the  action.    The  demurrer  was  sus- 
tained by  the  court,  with  leave  to  defendants  to  amend  their 
answer,  which  being  declined,  the  case  was  submitted  to  the 
court  upon  the  complaint  and  evidence  of  plaintiff,  and  judg- 
ment rendered  against  defendants  for  the  full  amount  of  the 
note,  with  costs,  in  gold  coin. 

The  demurrer  was  properly  sostaiDed,  and  we  discover  ne 
error  in  the  record. 
Judgment  affirmed. 
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Cbockstt,  J.,  haTing  been  of  ooansel,  did  net  pttrticipate  in 
this  dedrion. 


Bm  P^Urmm  t.  Jokmm^  94  Am,  Dtc  fi61»  and  ottw  wtod  in 


Pboplb  V.  Ejbllt. 

fU  CAUfOBVIA,  USk] 

Bejom  Ooubib  satb  Ko  Jubudhoiiov  to  Pmnsni  GBQan  agaiuk  tiia  laws 

of  the  United  States  tm  each. 
PttJUBT  CoMMimD  sr  SwsABXva  Falbblt  bxiobb  Rmibtib  of  tlie  United 

States  land-offioe,  in  a  proceeding  toaohing  the  pnblio  land,  U  an  offense 

agahu*  the  laws  of  the  United  States  aolelyy  and  is  not  poniahable  in  the 

state  oenrts. 

Irdiotmbnt  for  perjury.    The  opinion  etatee  the  lactg. 

W.  L.  Dudley^  for  the  appellant 

Jo  HamUtonj  attomey-generalj  for  the  respondents. 

By  Court,  Sawtkr,  C.  J.  The  defendant  was  indioted  for 
the  crime  of  perjury,  committed  by  swearing  falsely  as  to 
settlement,  residence,  and  cultivation,  before  the  register  of 
the  United  States  land-o£Bce,  in  the  Stockton  land  district,  in 
the  matter  of  his  application  to  make  proof  of  settlement  and 
cultivation  of  a  tract  of  land,  a  part  of  the  public  domain 
of  the  United  States.  A  demurrer  to  the  indictment  was 
interposed,  on  the  ground,  among  others,  that  the  state  court 
had  no  jurisdiction  of  the  offense,  because  it  was  not  com- 
mitted in  any  court  or  tribunal  of  the  state,  nor  against  the 
the  state,  but  against  the  United  States,  and  that  it  is  only 
cognizable  in  the  federal  courts.  The  demurrer  was  over- 
ruled; and  upon  a  subsequent  trial,  a  conviction  had. 

The  fifth  section  of  the  act  of  Congress  of  1867,  entitled 
^'An  act  in  addition  to  an  act  more  effectually  to  provide  for 
the  punishment  of  certain  crimes  against  the  United  States, 
and  for  other  purposes,"  provides  as  follows:  "And  be  it 
further  enacted,  that  in  all  cases  where  any  oath,  affirmation, 
or  affidavit  shall  be  made  or  taken  before  any  register  or  re- 
ceiver, or  either  or  both  of  them,  of  any  local  land-office  in  the 
United  States,  or  any  territory  thereof,  or  where  any  oath, 
affirmation,  or  affidavit  shall  be  made  or  taken  before  any  per- 
son authorised  by  the  laws  of  any  state  or  territory  of  the 
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United  States  to  administer  oaths  or  aflBrmationSy  or  take 
afSdavits,  and  suoh  oaths,  affirmatioDfl,  or  affidavits  are  made, 
used,  or  filed  in  any  of  said  local  land-offices,  or  in  the  general 
land-office,  as  well  in  cases  arising  nnder  any  or  either  of  the 
orders,  regulations,  or  instructums  concerning  any  of  the 
public  lands  of  the  United  States,  issued  by  the  commis- 
sioner of  the  general  land-office  or  other  proper  officer  of 
the  government  of  the  United  States  as  under  the  laws  of  the 
United  States,  in  anywise  relating  to  or  affecting  any  right, 
claim,  or  title,  or  any  contest  therefor,  to  any  of  the  publio 
lands  of  the  United  States,  and  any  person  or  persons  shall, 
taking  such  oatii,  affirmation,  or  affidavit,  knowingly,  willfully, 
or  corruptly  swear  or  affirm  falsely,  the  same  shall  be  deemed 
and  taken  to  be  perjury,  and  the  person  or  persons  guilty 
thereof  shall,  upon  conviction,  be  liable  to  the  punishment 
prescribed  for  that  offense  by  the  laws  of  the  United  States/^ 

The  eighty-second  section  of  our  own  state  criminal  code, 
under  which  the  defendant  was  indicted,  reads  as  follows: 
"  Every  person,  having  taken  a  lawful  oath  or  made  affirma- 
tion in  any  judicial  proceeding,  or  in  any  other  matter  where 
by  law  an  oath  or  affirmation  is  required,  who  shall  swear  or 
affirm  willfully,  corruptly,  and  falsely  in  a  matter  material  to 
the  issue  or  point  in  question,  or  shall  suborn  any  other  person 
to  swear  or  affirm  as  aforesaid,  shall  be  deemed  guilty  of  per- 
jury or  subornation  of  perjury  (as  the  case  may  be),  and  upon 
conviction  thereof  shall  be  punished  by  imprisonment  in  the 
state  prison  for  any  term  not  less  than  one  nor  more  than  four- 
teen years." 

There  can  be  no  doubt  that  the  acts  charged  constitute  an 
offense  against  the  laws  of  the  United  States,  under  the  sec- 
tion of  the  statute  quoted,  but  it  is  not  so  clear  that  it  is  em- 
braced within  the  terms  of  our  own  statute.  The  '^judicial 
proceeding"  oar  ^' other  matter  where  by  law  an  oath  or 
affirmation  is  required  "  may  well  refer  to  judicial  proceed- 
ings and  oaths  required  by  the  laws  of  the  state  only.  It  is 
not  so  clear  that  it  was  designed  to  extend  to  any  other.  The 
state  tribunals  ha^e  no  power  to  punish  crimes  against  the 
laws  of  the  United  States  aa  such.  The  same  act  may,  in 
some  instances,  be  an  offense  against  the  laws  of  both,  and  it 
is  only  as  an  offense  against  the  state  laws  that  it  can  be  pun- 
ished by  the  state  in  any  event.  That  the  offense  charged  is 
not  cognizable  in  the  state  courts,  the  case  of  State  v.  Adams^ 
4  Blackf.  147,  and  StaU  v.  Pihe^  16  N.  H.  83,  are  authorities 


362  Pboplb  v.  Exllt.  [CaL 

^lirectly  in  point.  The  first  is  entirely  similar  to  the  present 
<;a8e,  the  affidavit  constituting  the  ofibnse  being  with  reference 
to  the  settlement  of  the  defendant  on  the  public  lands.  In 
the  second  case  the  perjury  charged  was  committed  in  a  pro- 
ceeding under  the  national  bankrupt  act.  The  court  distin- 
guishes it  from  the  class  of  cases  like  Fax  v.  State  of  Ohio^  6 
How.  410,  Moore  v.  lUinais,  14  Id.  14,  and  PeopU  v.  WhiUy  84 
-Gal.  183.  On  this  point,  in  State  v.  Pike,  mcpra,  the  court 
says:  ''  Happily  for  us,  however,  we  are  of  opinion  that  the 
classes  of  crime  we  have  thus  referred  to,  although  there  is 
some  analogy  between  them  and  the  case  before  us,  do  not 
necessarily  govern  this  case.  There  is  a  distinction  which  we 
think  is  conclusive,  whatever  may  be  the  true  principle  appli- 
cable to  them.  In  those  cases  the  acts  done  and  charged  as 
violations  of  the  laws  of  both  governments  are  not  done  in 
the  course  of  the  administration  of  the  laws  of  either  govern- 
ment; but  the  matters  from  which  the  charge  now  before  us 
arises  are  alleged  to  have  occurred  under  and  in  the  course  of 
the  execution  of  the  laws  of  the  United  States.  Those  laws 
required  certain  things  to  be  done.  Congress  had  the  right 
to  prescribe  how  they  should  be  done,  to  regulate  the  duties  of 
all  persons  who  acted  under  the  law,  and  to  prescribe  penalties 
for  the  violation  of  such  duties.  In  such  case,  if  acts  are  done 
which,  if  transacted  under  the  laws  of  this  state,  would  have 
constituted  offenses  under  the  provisions  of  our  criminal  code, 
yet  being  done  in  pursuance  of  the  laws  of  another  govern- 
ment (having  the  sole  power  to  regulate  the  whole  proceed- 
ing) authorizing  the  act  to  be  done,  prescribing  the  mode, 
imposing  the  duty,  and  affixing  the  penalty  for  the  violation 
of  it,  the  acts  cannot  be  regarded  as  having  been  done  under 
the  sanction  of  the  laws  of  this  state  so  as  to  subject  the  par- 
ties to  punishment  under  those  laws.  Mr.  Justice  Story  says 
exclusive  jurisdiction  is  uniformly  attendant  upon  exclusive 
legislation:  United  States  v.  Comellj  2  Mason,  91.  See  also 
the  opinion  of  Mr.  Justice  McLean,  United  Statee  v.  Bailey^  9 
Pet.  261. 

This  distinction  seems  to  be  properly  taken.  It  follows  thai 
the  demurrer  should  have  been  sustained. 

Judgment  reversed. 

Sandbbson,  J.,  expressed  no  opinion. 
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AlTHOF   V.    C0NHBIH« 
fas  OAXjvoBnA,  am.] 

Wm  D  HOT  Pu>piE  Pabtt  to  Aohoh  vob  Rmovbbt  ov  Homr  loaned 
to  her  to  pay  for  lot  of  ground,  the  deed  to  which  waa  ezeonted  to  her, 
hat  whioh  became  oommon  property,  and  the  pnrchaae  of  which  waa  rati- 
fied by  the  hnsband. 

Husband  RArmBS  Acr  of  Witb  ik  Borbowixo  Moinnr  to  pnrohaae  lot  of 
ground  by  naing  and  oooapying  the  ground,  and  by  aelling  a  portion  of 
it»  and  applying  the  prooeeda  to  his  own  nae;  and  he  ia  reaponaible  for 
the  repayment  of  the  money  ao  borrowed. 

pRisuicPTZOif  1%  THAT  All  Propbbtt  Aoquibip  DTmiNO  Habbiaob  ia  oom- 
mon property,  nnleas  the  contrary  is  shown. 

Pbatsb  of  Complaint  is  not  Dkmubrablb. 

AcnoN  for  money  loaned.  Defendants  demurred  on  the 
ground  that  the  complaint  did  not  state  a  cause  of  action,  and 
for  improper  joinder  of  the  wife  as  a  party.  The  demurrers 
were  sustained,  and  plaintiff  declining  to  amend,  judgment 
was  rendered  for  defendants.  The  further  facts  appear  in  the 
opinion. 

P.  O.  Buehan^  for  the  appellant. 

SnUth  and  Rosenbaum^  for  the  respondents. 

By  Court,  Cboceett,  J.  The  only  point  on  this  appeal  iSi 
whether  or  not  the  demurrer  to  the  complaint  was  properly 
sustained.  It  appears  from  the  complaint  that  the  defendants 
are  husband  and  wife;  that  the  wife  resided  in  San  Francisco, 
and  carried  on  business  in  her  own  name,  whilst  the  husband 
resided  in  another  state;  that  the  wife,  desiring  to  purchase  a 
lot  in  Oakland,  borrowed  of  the  plaintiff  $520  in  gold  coin  to 
enable  her  to  make  the  purchase,  and  which  was  actually  paid 
as  part  of  the  purchase-money;  that  she  took  the  deed  in  her 
own  name;  that  the  husband  afterwards  arrived  in  this  state, 
and  he  and  his  wife  took  possession  of  the  lot,  and  have  re- 
sided on  it  as  their  home;  that  they  have  since  sold  a  portion 
of  the  lot,  and  yet  retain  the  balance  of  it;  that  for  the  portion 
so  sold  they  received  a  sum  nearly  equal  to  the  original  pur- 
chase-money for  the  whole,  and  greatly  exceeding  the  amount 
loaned  by  the  plaintiff;  that  the  husband  and  wife  united  in 
the  sale  and  conveyance,  and  in  the  receipt  of  the  purchase- 
money,  and  are  now  in  the  joint  use  and  enjoyment  of  it.  The 
prayer  is  for  a  judgment  against  both,  for  the  amount  loaned, 
with  interest,  and  that  it  be  declared  a  lien  on  that  portion  of 
the  lot  which  remains  unsold. 
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It  is  evident  there  can  be  no  personal  judgment  against  the 
wife:  Maclay  v.  LavSy  26  Gal.  367  [8S  Am.  Dec.  133];  Smith 
V.  Greer,  31  Id.  477;  Brown  v.  Orr,  2&  Id.  120. 

The  compMnt  doeff  not  aver  Uiat  the  purchase-money  paid 
by  the  wife,  exclusive  of  the  $620  loaned  by  the  plaintifP,  was 
of  her  separate  estate;  and  in  the  absence  of  such  an  aver- 
ment, the  presumption  is,  it  was  common  property.  On  ac- 
quiring the  title  to  the  lot,  therefiire,  it  became  the  common 
property  of  the  husband  and  wife,  and  was  subject  to  the  dis- 
position of  the  husband  alone.  The  wife,  therefore,  was  not  a 
proper  party  to  the  action,  and  her  demurrer  was  properly 
sustained. 

But  the  demurrer  of  the  husband  ought  to  have  been  over- 
ruled. If  the  wife  had  no  previous  authority  from  the  husband 
to  contract  the  debt  to  the  plaintiff,  he  adopted  and  ratified 
the  transaction  by  using  and  occupying  the  lot,  selling  a  por- 
tion of  it,  and  appropriating  the  proceeds  to  his  own  use. 
Whilst  dealing'  with  the  property  as  his  own,  which  was  in 
part  paid  for  with  the  plaintiff's  money,  borrowed  by  the  wife 
for  that  purpose,  the  law  will  presume  either  that  the  wife  had 
authority  to  contract  the  loan,  or  that  the  husband  has  since 
ratified  the  transaction  and  agreed  to  be  bound  by  it.  He  will 
not  be  idlowed  to  say  that  he  ratifies  so  much  of  it  as  inures 
to  his  advantage,  by  accepting  the  bmiefit  of  a  purohase  made 
by  his  wife  partly  with  the  plaintiff's  money,  but  repudiates 
so  much  of  it  as  requires  the  sum  advanced  by  the  plaintiff  to 
be  refunded.  He  must  take  the  transaction  cum  onert^  if  he 
adopts  it  at  all.  In  ratifying  the  purchase  by  his  wi&,  he 
ratifies  her  engagement  to  the  plaintiff  as  well,  and  in  adopt- 
ing one  he  adopts  the  other.  He  also  demurs  specifically  to 
so  much  of  the  complaint  as  prays  that  the  amount  due  to  the 
plaintiff  be  decreed  to  be  a  lien  on  the  lot,  and  fbr  a  judgment 
in  gold  coin.  But  it  is  well  settled  in  thisi  court  that  the  prayer 
of  a  complaint  is  not  the  subject  of  demurrer:  SoUvm  v.  FarlyeSf 
10  Cal.  299;  PeopU  v.  MorriU,  26  Id.  336, 

Judgment  reversed  as  to  the  defendant  Max  Gonheim,  with 
an  order  to  the  district  court  to  overrule  his  demurrer  to  the 
complaint,  and  allow  him  to  answer  on  the  usual  terms.  Judg- 
ment affirmed  as  to  the  defendant  Elise  Gonheim,  and  the 
entire  costs  of  this  appeal  to  be  paid  by  the  defendant,  Max 
Goniieim. 

8PBA0UX,  J.,  dissented. 
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WiFB  IS  Impbofiblt  JonrxD  with  Hubbahd  wbkrb  No  Pxmonal  Jitdo- 
laorr  em  be  liad  against  her:  Bee  MaciaffY,  LavCf  85  Am.  Deo.  133»  and  note. 

PftonDBXT  AoQiTiBXD  imBiNO  Mabriaob  b  Prssdmkd  to  Bklqnq  to 
OoMHVKiTT,  nnleae  contrary  is  abown:  Bee  the  extended  note  to  CoobBr,  Brt- 
mond,  86  Am.  Deo.  628  et  aeq.,  and  the  citation  of  the  prinoipa]  eaae  in  Hehu* 
kr  y.  Savhigt  and  Loan  Society,  64  Oal.  396. 

Thb  przhcipal  0A8S  IS  dm)  in  Mone  ▼.  8wan^  2  Mont.  809,  to  the  point 
that »  party  ia  entitled  to  any  relief  to  which  the  faoti  set  forth  in  his  plead- 
ings show  him  to  be  entitled,  no  matter  what  relief  he  may  ask. 
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[88  CAUVonirXA.  SOOi] 

Omwhwotioh  of  Ssonozr  13  of  Oaufobkia  CoaroRATioif  Aor  of  18S3. 
— The  prohibition  in  the  thirteenth  section  of  the  California  oorporation 
aot  of  1863  against  the  declaration  of  dividends,  except  from  the  sorplos 
profits,  and  against  the  division  or  withdrawal  of  capital,  is  directed 
against  the  tmstees,  and  is  designed  to  protect  erediton  as  snob,  and  to 
protect  the  stockholders  against  mismanagement  in  distributing  capital 
stock  in  the  form  of  dividends. 

Sale  bt  Gorpobation  of  All  its  Pbopbrtt  to  Akothbr  CkntPO&AnoK, 
to  be  paid  for  in  stock  of  the  latter,  which  stock  is  to  be  distributed 
among  the  stockholders  of  the  former,  or  any  other  arrangement  which 
will  have  the  effect  to  withdraw  the  capital  of  an  incorporated  company 
and  turn  it  over  to  the  stockholders,  except  in  the  manner  provided  by 
law,  is  in  violation  of  that  provision  of  the  thirteenth  section  of  the 
California  corporation  act  of  1863,  which  forbids  the  trustees  "  to  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock  of  the  company,"  and  is  void  as  to  any  creditor 
of  the  corporation,  either  prior  or  subsequent,  who  had  no  notdoe  of  the 
arrangement  at  the  time  of  giving  the  credit. 

Bt  Tibm  "Capital  Stook,"  as  Usbu  in  Prohibition  of  section  13  of  the 
California  corporation  act  against  dividing  or  distributing  the  capital 
stock,  the  statute  intends  the  capital  of  the  corporation  on  which  it 
transacts  its  business,  whether  such  capital  consists  of  money,  property, 
or  other  valuable  commodities. 

COVBT    07    EQUTTT  WILL  NOT  LeND  ITS  AlD  TO  ENIOBOB  PbBIOBMANOB  of 

an  act  which  the  law  prohibits  to  be  done. 

Tbansaotion  Which  is  Void  bboausb  Pbohibitbd  bt  Law  cannot  be 
purged  of  its  infirmity  by  means  of  an  estoppeL 

DoofBiNB  07  Estoppel  in  Pais  Pbocbkds  Whollt  on  Thbobt  that  the 
party  to  be  estopped  has,  by  his  declarations  and  oooduot,  misled 
anoUier  to  his  prejudice,  so  that  it  would  be  a  fraud  upon  him  to  allow 
the  true  state  of  facts  to  be  proved. 

1m  Qrbeb  that  Dbclabations  ok  CoNBocr  OF  TABTZEa  shall  QPEBAia 
AS  EsioppBL,  in  respect  to  title  to  real  property,  it  must  appear,  —  1. 
That  the  party  making  the  admissions,  by  his  declarations  or  oonduct, 
was  apprised  of  the  true  state  of  his  own  title;  2.  That  he  made  the 
admiaBion  with  the  tiTpiess  intention  to  deoeive^  or  with  snob  careless  or 
OTlpabk  neglifaDM  as  to  amount  to  oonstrMthna  fraad;  Z,  That  the 
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other  party  waa  not  only  destitute  of  all  knowledge  of  the  tme  state  of 
the  tide,  bat  of  all  conTenient  or  ready  means  of  acquiring  each  knowl- 
edge by  the  use  of  ordinary  diligence;  and  4.  That  he  relied  directly 
upon  such  *iimiMi«n^  and  will  be  injured  by  allowing  its  truth  to  be  dis- 
proved. 

Judgment  Cbbditob  is  vot  Ebtoppbd  to  Dent  Debtor's  Titlb  to  prop- 
erty sold  under  execution  in  satis&bction  of  his  judgment.  ^ 

WuBBE  Case  Involvino  Questions  Both  or  Law  and  or  Equttt  is  tried 
without  a  jury,  the  more  regular  and  orderly  practice  is  to  first  dispose 
of  the  equitable  branch  of  the  case. 

RicoBD  IN  Casb  Involvino  Questions  Both  or  Law  and  of  Equitt 
which  is  tried  without  a  jury  should  show  that  the  equitable  issues  were 
first  disposed  of,  if  that  course  was  followed;  or  if  the  whole  action  and 
all  the  issues  were  tried  and  submitted  together,  that  fp.ct  should  ap- 
pear. 

Wbxthbr  Appeal  Libs  pbom  Judgment  Deteemtnino  Question  of  an 
equitable  nature  alone,  and  leaving  the  issues  of  law  wholly  undisposed 
of,  queert. 

Action  by  judgment  creditor  of  corporation  to  recover  jwe- 
BOBBion  of  certain  property  which  formerly  belonged  to  the  cor- 
poration and  was  conveyed  by  the  stockholders  to  another 
corporation.    The  opinion  states  the  facts. 

A.  C.  PesLchyj  S.  HeydenfeldU  D.  F.  Barstow^  Edmond  L. 
Ooold^  and  J,  L  Oaldwellj  for  the  appellant. 

J.  P.  HogSy  A.  C,  NileSj  and  D.  Belden^  for  the  respondents. 

By  Court,  Crockett,  J.  There  are  certain  prominent  facts 
in  this  case,  which  are  established  by  the  findings,  and  which, 
as  we  understand  it,  are  not  controverted  by  the  parties. 
These  facts  are: — 

1.  That  there  were  two  corporations,  to  wit,  the  Eureka 
Lake  Company,  and  the  Miners'  Ditch  Company,  which  were 
duly  organized  under  the  general  incorporation  laws  of  this 
state  for  the  purpose  of  supplying  water  for  mining  purposes, 
each  of  which  corporations  owned,  in  severalty,  several  water 
ditches,  and  the  two  corporations  having  no  interests  in 
common,  but  the  stockholders,  officers,  and  managers  of  both 
corporations  were  to  a  great  extent  the  same  persons. 

2.  That  after  some  discussion  in  respect  to  a  consolidation 
of  the  two  corporations,  there  was  a  meeting  of  the  stock- 
holders of  the  Eureka  Lake  Company,  in  the  spring  of  1869, 
at  which  meeting  all  the  stock  was  represented,  and  the  prop- 
osition was  fully  discussed  for  uniting  the  two  corporations, 
and  it  was  finally  determined  unanimously  by  the  stock- 
holders that  they  would  so  unite  upon  the  following  basis,  to 
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wit,  that  the  property  of  the  two  corporations  shoold  be 
thrown  together,  and  managed  in  common,  and  should  be 
owned  in  the  proportion  of  two  shares  to  the  Miners'  Ditch 
Company  and  three  shares  to  the  Eureka  Lake  Company; 
and  the  president  of  the  Eureka  Lake  Company  was  author- 
ized by  the  stockholders  to  make  this  offer  to  the  Miners^ 
Ditch  Company. 

8.  That  in  May,  1859,  at  a  meeting  of  the  stockholders  of 
the  Miners'  Ditch  Company,  at  which  all  the  stock  was  rep- 
resented, the  proposition  of  the  Eureka  Lake  Company  was 
formally  made  and  accepted  by  a  formal  vote  of  the  stock- 
holders of  the  Miners'  Ditch  Company,  every  vote  being  in 
favor  of  it,  except  the  vote  on  a  few  shares,  held  by  one  Cran- 
dall. 

4.  That,  in  accordance  with  this  agreement,  the  two  com- 
panies commenced  to  act  together  and  as  one  body  on  the 
20th  of  June,  1859,  and  from  that  time  until  the  fall  of  1860 
the  property  of  both  corporations  was  managed  by  common 
agents,  who  had  full  possession  and  control  of  the  whole,  and 
the  business  was  conducted  in  the  name  of  the  Eureka  Lake 
and  Miners'  Ditch  Company;  that  during  this  period  large 
sums  of  money  were  expended  in  improving  the  common 
property, — over  thirty-five  thousand  dollars  being  expended 
on  the  ditches  of  the  Eureka  Lake  Company;  that  this  ar- 
rangement was  apparently  only  temporary,  the  intention 
being  to  effect  finally  a  complete  and  legal  union  of  the  prop- 
erty and  business  of  the  two  corporations;  that  accordingly, 
in  September,  1860,  a  meeting  of  the  stockholders  of  the 
Eureka  Lake  Company  was  regularly  called  for  the  purpose 
of  acting  on  a  proposal  to  create  a  new  corporation,  to  be  com- 
posed of  the  members  of  the  two  old  ones,  to  which  the  prop- 
erty of  both  should  be  conveyed,  at  which  meeting  it  was 
determined  that  such  new  corporation  should  be  organized, 
and  that  the  Eureka  Lake  Company  would  convey  to  it  all 
its  ditches  and  other  property,  upon  the  consideration  that  the 
Miners'  Ditch  Company  would  do  the  same,  and  that  stock  in 
the  new  corporation  would  be  credited  to  the  stockholders  of 
the  two  companies  in  the  proportion  agreed  upon.  Similar 
action  having  been  taken  by  the  stockholders  of  the  Miners' 
Ditch  Company  about  the  same  time,  in  the  following  month 
(October,  1860),  in  accordance  with  these  arrangements,  a 
new  corporation,  called  the  Eureka  Lake  Water  Company, 
was  duly  organized  by  the  stockholders  of  the  other  two  com- 
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panies;  and  on  the  29th  of  that  month,  the  Minefli'  Ditoh 
Company,  by  a  regular  deed,  conveyed  all  its  property  to  the 
new  corporation.  But  about  this  time,  the  members  ci  the 
Eureka  Lake  Company  were  informed  by  oounael  that  their 
incorporation  had  never  been  perfected;  that  there  was  no 
such  corporation  as  the  Edreka  Lake  Company  in  legal  ex- 
istence, and  that  the  only  way  they  could  convey  their  prop- 
erty was  by  a  deed  signcKl  by  each  member  of  tiie  company 
in  his  individual  capacity;  and  in  acoordance  with  this  ad- 
vice, such  a  deed,  signed  by  the  individual  stockholders  of 
the  Eureka  Lake  Company,  was  executed  October  25, 1860, 
conveying,  or  purporting  to  convey,  all  the  property  of  the 
Eureka  Lake  Company  to  the  Eureka  Lake  Water  Company, 
and,  at  the  same  time,  full  possession  of  all  the  property  was 
given  to  the  Eureka  Lake  Water  Company;  from  whioh  time 
to  January,  1863,  said  company  had  complete  possession  and 
control  of  the  property,  claiming  it  as  its  own,  and  no  one 
interfering  with  or  disputing  its  title  or  possession.  But  no 
deed  of  conveyance  was  ever  given  by  the  Eureka  Lake  Com- 
pany as  a  corporation  to  the  Eureka  Lake  Water  Company; 
and  in  January,  1863,  the  last-named  company,  for  the  pur- 
poses hereinafter  mentioned,  gave  possession  to  the  defendants, 
Zellerbach  and  Powers,  who  have  ever  since  remained  in 
possession. 

5.  That  immediately  after  the  formation  of  the  Eureka 
Lake  Water  Company,  stock  books  were  opened,  and  stock  of 
that  company  issued  to  all  the  stockholders  of  the  other  two 
companies,  in  the  proportion  agreed  upon. 

6.  That,  after  receiving  possession,  the  Eureka  Lake  Water 
Company  expended  large  sums  in  improving  the  property,  and 
in  discharging  liens  upon  it,  before  then  contracted  by  the 
Eureka  Lake  Company. 

7.  That  the  Eureka  Lake  Water  Company  borrowed  of  the 
defendants,  Zellerbach  and  Powers,  two  hundred  thousand 
dollars,  at  least  ninety  thousand  dollars  of  which  was  used  in 
paying  off  liens  of  the  Eureka  Lake  Company,  contracted 
before  the  Eureka  Lake  Water  Company  was  organised;  to 
secure  which  sum  the  last-named  company  gave  to  the  defend- 
ants a  mortgage  upon  all  the  property;  in  which  mortgage  it 
was  provided  that  the  defendants  might  receive  and  apply  the 
profits  and  income  of  the  property  towards  the  satisCaction  of 
the  mortgage  debt;  and  in  order  the  more  fully  to  carry  this 
provision  into  e£fect,  the  Eureka  Lake  Water  Company,  on  the 
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3d  of  Jaonafy,  I8689  daliTered  to  the  defendaiits  the  full  pos- 
flefleion  and  oontrdi  of  the  pnqpwty,  and  they  have  sinoe  re- 
tained it  under  this  agreement. 

8.  That  on  the  2d  of  February,  1868,  the  plaintiff  brought 
suit  against  the  Eureka  Lake  Company  to  recover  money  due 
from  eaid  oompany,  and  had  the  property  in  contest  attached; 
that  on  the  19th  of  February,  1863,  the  plaintiff  duly  recov- 
ered a  judgment  in  said  action  against  said  company  for 
$9,469,  and  costs;  that  on  the  7th  of  September,  1863,  an  exe- 
cution under  said  judgment  was  duly  issued  and  levied  upon 
the  premises  in  controversy,  as  the  property  of  the  Eureka 
Lake  Company,  being  the  same  property  conveyed  by  the 
stockholders  of  the  Eureka  Lake  Company  to  the  Eureka 
Lake  Water  Company.  And  such  proceedings  were  had  that, 
upon  the  20th  of  October,  1863,  the  said  premises  were  duly 
and  regularly  sold  by  the  sheriff,  under  said  execution,  to  the 
plaintiff,  for  eleven  thousand  dollars,  and  no  redemption  from 
said  sale  having  been  made  within  the  time  allowed  by  law, 
the  sheriff,  on  the  25th  of  April,  1864,  executed  and  delivered 
a  deed  to  the  plaintiff,  in  due  form,  for  said  premises,  convey- 
ing to  him  all  the  interest,  right,  and  title  of  said  Eureka 
Lake  Company  in  and  to  said  premises;  that  all  said  pro- 
ceedings  were  regular,  and  the  plaintiff  thereby  acquired  all 
the  title  and  interest  which  the  Eureka  Lake  Company  had  in 
and  to  said  premises  at  the  time  the  attachment  was  levied; 
that  the  said  judgment  was  founded  on  promissory  notes  of 
the  Eureka  Lake  Company  to  the  plaintiff,  which  were  made 
in  the  summer  and  fall  of  1861,  and  that  said  sheriff's  deed 
was  duly  recorded  in  April,  1864. 

9.  That  before  the  recovery  of  the  judgment  aforesaid 
against  the  Eureka  Lake  Company,  the  plaintiff  recovered  a 
judgment  against  the  Eureka  Lake  Water  Company,  on  a 
money  demand,  and  caused  an  execution  thereon  to  be  levied 
upon  the  premises  conveyed  by  the  stockholders  of  the  Eureka 
Lake  Company  to  the  Eureka  Lake  Water  Company,  and 
upon  a  large  amount  of  other  ditch  property,  including  the 
entire  property  claimed  by  the  Eureka  Lake  Water  Company, 
and  embracing  the  Poorman's  Ditch,  Grixsly  Dit^h,  and  oth- 
ers, and  caused  all  said  property  to  be  sold  under  said  execu- 
tion, at  which  sale  the  defendants  were  the  purchasers,  and 
now  ixAdn  the  sheriff's  deed  therefor. 

The  foregoing  are  the  main  facts  included  in  the  findings, 
and,  we  believe,  are  not  controverted.    Bat  the  findings  are 
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not  very  explicit  as  to  the  date  at  which  the  debt  accrued  on 
which  the  plaintiff's  judgment  against  the  Eureka  Lake  Com- 
pany was  founded.  As  we  understand  the  finding  on  this 
point,  it  merely  states  that  the  promissory  notes  on  which  the 
judgment  was  based  were  made  in  the  summer  and  fall  of 
1861,  but  is  silent  in  respect  to  the  fact  whether  the  indebted- 
ness of  which  the  notes  were  the  evidence  accrued  at  the  times 
the  notes  were  executed  and  delivered,  or  existed  before. 

On  these  facts,  the  plaintiff  brought  his  action  against  the 
defendants,  to  recover  the  possession  of  the  property  which 
formerly  belonged  to  the  Eureka  Lake  Company,  and  which 
was  conveyed  by  the  stockholders  of  that  company  to  the 
Eureka  Lake  Water  Company.  The  answer  sets  up  substan- 
tially the  foregoing  facts  as  an  equitable  defense;  and  on  the 
hearing,  the  district  court  entered  judgment  for  the  defendants, 
denying  the  plaintiff's  prayer  for  relief,  and  adjudging  that  the 
plaintiff  be  forever  estopped,  enjoined,  and  restrained  from 
setting  up  title  to  said  premises,  as  against  the  defendants, 
derived  from  said  Eureka  Lake  Company  subsequent  to  the 
twenty-ninth  day  of  October,  1860,  at  which  date  the  defend- 
ants entered  into  the  possession  of  said  premises.  The  plain- 
tiff made  a  motion  for  a  new  trial,  which  was  denied,  and  he 
has  appealed  as  well  from  the  judgment  as  from  the  order 
denying  said  motion. 

On  the  rehearing,  the  cause  has  been  more  elaborately  argued 
than  on  the  former  hearing;  and  the  able  briefs  with  which  we 
have  been  furnished  by  eminent  counsel  have  presented  in  a 
forcible  manner  the  arguments  tending  to  elucidate  the  im- 
portant questions  at  issue. 

It  is  maintained  with  much  earnestness,  on  behalf  of  the 
plaintiff,  that  if  the  agreement  between  the  Eureka  Lake  Com- 
pany and  the  Miners'  Ditch  Company,  for  the  consolidation  of 
the  two  companies  on  the  terms  proposed,  had  been  carried 
out  in  the  most  formal  manner  and  into  complete  execution 
by  proper  and  formal  deeds  of  conveyance  duly  executed  by 
the  two  corporations,  transferring  the  property  to  the  new  cor- 
poration styled  the  Eureka  Lake  Water  Company,  and  if  there 
had  been  a  complete  and  formal  delivery  of  the  possession,  at 
the  same  time  to  the  last-named  company,  the  transaction 
would  have  been  wholly  void  as  against  the  plaintiff,  for  the 
following  reasons:  1.  Because  it  would  have  violated  the  thir- 
teenth section  of  the  act  of  1853,  under  which  the  Eureka 
Lake  Company  was  incorporated,  and  which  is  as  follows: 
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*'  It  shall  not  be  lawful  for  the  trustees  to  make  any  dividend, 
except  from  the  surplus  profits  arising  from  the  business  of 
the  corporation;  nor  to  divide,  withdraw,  or  in  any  way  pay  to 
the  stockholders,  or  any  of  them,  any  part  of  the  capitol  stock 
of  the  company;  nor  to  reduce  the  capital  stock,  unless  in  the 
manner  prescribed  in  this  act;  and  in  case  of  any  violation  of 
the  provisions  of  this  section,  the  trustees  under  whose  ad- 
ministration the  same  may  have  happened,  except  those  who 
may  have  caused  their  dissent  therefrom  to  be  entered  at  large 
on  the  minutes  of  the  board  of  trustees  at  the  time,  or  were 
not  present  when  the  same  did  happen,  shall,  in  their  indi- 
vidual and  private  capacities,  be  jointly  and  severally  liable  to 
the  corporation  and  the  creditors  thereof,  in  the  event  of  its 
dissolution,  to  the  full  amount  so  divided,  withdrawn,  paid  out, 
or  reduced;  provided,  that  this  section  shall  not  be  construed 
to  prevent  a  division  and  distribution  of  the  capital  stock  of 
the  company,  which  shall  remain  after  payment  of  all  its 
debts,  upon  the  dissolution  of  the  corporation  or  the  expiration 
of  its  charter":  Stats.  1853,  p.  89. 

2.  That  the  proposed  arrangement,  if  not  void  because  in 
contravention  of  the  foregoing  statute,  was  void  on  the  ground 
that  in  substance  it  proposed  to  establish  a  partnership  between 
the  two  corporations,  and  that  the  law  forbids  such  partner- 
ships between  corporations. 

We  propose  to  examine  these  propositions  before  proceeding 
to  other  branches  of  the  case.  In  considering  the  first  propo- 
sition, the  first  point  to  be  determined  is,  whether  or  not  the 
arrangement  proposed  and  attempted  to  be  carried  into  efiect 
between  the  two  companies  was  in  violation  of  the  statute  we 
have  quoted.  We  entertain  no  doubt  that  it  was,  upon  the 
facts  as  now  presented  in  the  answer  and  found  in  accordance 
therewith  by  the  court. 

The  policy  which  dictated  that  provision  is  obvious.  Per- 
sons dealing  with  corporations  do  so  upon  the  faith  that  its 
property  and  all  its  assets,  of  whatsoever  nature,  are  vested  in 
trustees  or  managers,  to  be  held  by  them  as  a  fund  which 
shall  be  primarily  liable  for  its  debts.  For  although  the 
stockholders,  and  in  some  events  the  trustees,  may  be  indi- 
vidually liable  to  creditors,  it  is  the  property  and  capital  of 
the  corporation  to  which  creditors  chiefly  look,  and  which  give 
it  credit  in  the  community.  To  protect  the  rights  of  creditors, 
and  to  gnard  against  improvident  or  fi*audulent  conduct  on  the 
part  of  trofitees  and  stockholders,  the  legislature  has  wisely 
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ptovided,  in  the  aecticm  we  faaye  quoted,  that  ibe  capital  stock 
of  tfae  company  shall  remain  intact,  and  shall  not  he  devoted 
to  the  stockholders,  either  in  the  shape  of  dividends,  pay- 
ments,.  or  withdrawal,  nor  by  way  of  a  rediictioii  of  the  capital 
aiook  (unless  in  tiie  manner  provided  by  law),  except  on  a 
dissolution  of  the  corporation  in  the  method  prescribed  by 
law,  nor  even  then  until  ^*  after  the  payment  of  all  its  debts.*' 
Dividends  can  only  be  declared  £rom  "  the  surplus  profits  aris- 
ing from  tfae  business  of  the  corporation,"  and  it  shall  not  be 
lawful  "  to  divide,  withdraw,  oar  in  any  way  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock  of  the 
<x>mpany,"  except  after  payment  of  all  its  debts,  on  a  dissolu- 
tion of  the  corporation.  This  language  leaves  no  room  for 
construction  or  doubtful  interpretation.  It  is  direct,  explicit, 
and  unmistakable.  But  it  was  not  intended  to  interfere  with 
the  plenary  power  of  the  trustees  over  the  legitimate  business 
of  the  corporation.  They  may  manage,  control,  and  alienate 
its  property  in  the  regular  course  of  its  business,  but  they  can- 
not devote  the  proceeds,  beyond  the  surplus  profits,  to  the 
stockholders,  either  directly  or  indirectly,  until  after  all  its 
debts  are  paid. 

The  transaction,  as  agreed  upon  and  attempted  to  be  car- 
ried out,  between  the  Eureka  Lake  Company  and  the  Miners' 
Ditch  Company,  if  effectual  in  law,  would,  of  necessity,  have 
resulted  in  an  alienation  of  the  entire  property  and  capital  of 
the  Eureka  Lake  Company  to  the  Eureka  Lake  Water  Com- 
pany. This  is  undeniable.  Not  one  dollar  of  its  property  or 
capital  would  have  remained  to  satisfy  the  demands  of  credi- 
tors, unless  the  proceeds  of  the  transaction  were  to  be  thus 
applied.  But  by  the  terms  of  the  contract  the  only  considera- 
tion to  be  paid  was  stock  in  the  new  company.  Was  this  to 
be  paid,  or  was  it  in  fact  paid,  to  the  trustees  of  the  Eureka 
Lake  Company,  to.  be  held  by  them  as  a  fund  for  creditors, 
and  as  representing  the  property  conveyed  to  the  Eureka  Lake 
Water  Company? 

On  the  contrary,  the  contract  was,  that  this  fsUxk  was  to  be 
issued,  and  it  was  afterward  issued  directly  to  the  stockhold- 
ars  of  the  Eureka  Lake  Company.  It  does  not  vary  the  prin- 
ciple that  the  consideration  to  be  paid  was  stock  instead  of 
UKmey.  If  the  contract  had  been,  that  on  the  tranrier  of  the 
property  the  Eureka  Lake  Water  Company  would  pay  to  the 
stockholders  of  the  Eureka  Lake  Company  one  hundred  thou- 
sand dollars  in  cash  as  the  price  of  the  property^  the  legal 
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proposition  hiyolyed  would  faaTe  been  preciBelj  the  same  as  in 
this  case.  In  either  case,  the  consideration  would  bare  been 
paid,  not  to  the  trustees  as  a  fend  primarily  liable  to  ereditors, 
but  to  the  stockholders,  for  their  own  use.  The  result  of  such 
a  transaction  would  necessarily  be,  as  it  has  been  in  this  case, 
that  the  corporation  would  be  divested  of  its  entire  property 
forming  its  capital  stock,  whilst  the  whole  proceeds  of  it  had 
gone  into  the  pockets  of  its  stockholders,  leaving  no  fund  for 
the  payment  of  debts.  If  this  be  not  a  violation  of  that  pro- 
vision of  the  statute  which  forbids  the  trustees  ''  to  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock  of  the  company,'*  we  are 
unable  to  conceive  a  case  which  would. 

We  regret  that  the  learned  counsel  for  the  defendants  have 
not  discussed  this  point  more  fully  in  their  briefs,  but  we  un- 
derstand their  proportion  to  be,  that  the  statute  refers  only  to 
the  "  capital  stock  of  the  company,"  and  not  to  its  property. 
They  maintain  that  the  property  of  a  corporation  does  not 
necessarily,  nor  even  presumptively,  compose  a  part  of  its  capi- 
tal stock.  We  do  not  so  interpret  the  statute.  On  the  con- 
trary, we  think  that  when  the  statute  speaks,  in  section  13,  of 
"  capital  stock,"  and  forbids  its  withdrawal  by  or  payment  to 
the  stockholders,  it  intends  the  capital  of  the  corporation  on 
which  it  transacts  business,  whether  such  capital  consist  of 
money,  property,  or  other  valuable  commodities.  In  no  other 
sense  could  the  term  "  capital  stock  of  the  company,"  as  em- 
ployed ifl  section  13,  have  any  significance. 

But  assuming  that  the  transaction  in  question  was  in  viola- 
tion of  this  provision  of  the  statute,  it  remains  to  be  considered 
whether  it  was  therefore  absolutely  void  as  against  the  plain- 
tiff, and  whether  it  affords  a  sufficient  basis  for  the  equitable 
defense  set  up  by  the  defendants. 

It  may  be  stated  as  a  general  proposition,  that  an  act  which 
the  law  prohibits  to  be  done  is  in  so  far  infirm  that  a  court  of 
equity  will  not  lend  it&  aid  to  enforce  its  performance.  It  is 
not  necessary  for  us  to  decide  whether  it  is  absolutely  void 
under  all  circumstances,  and  as  against  all  persons.  But  it 
is  clear  that  a  court  of  equity  will  not  lend  itself  to  enforce 
the  performance  of  an  act  which  is  positively  prohibited  by 
law.     That  would  be  not  to  enforce  the  law,  but  to  annul  it. 

In  this  case,  the  defendants  admit  that  the  plaintiff  holds- 
the  legal  title,  but  claim  that  they  have  superior  equities^ 
which  entitle  them  to  demand  that  the  plaintiff  should  be  re^ 
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strained  and  enjoined  from  molesting  them  in  the  eigoyment 

of  the  property. 

The  foundation  of  the  alleged  eqnityia  the  agreement  between 
the  two  original  companies  to  consolidate,  and  which  was  at- 
tempted to  be  carried  into  eflfect  by  the  deed  from  the  stock- 
holders before  mentioned.  If  that  agreement  and  deed  be 
stricken  from  the  case,  the  basis  of  the  defendants'  equity  is 
gone.  It  is  upon  these  that  they  rely  to  show  that  their  pos- 
session is  rightful  and  meritorious,  and  that  they  have  an 
equitable  title  to  the  property.  But  as  we  have  shown,  the 
agreement,  being  prohibited  by  law,  cannot  be  enforced  in 
equity.  It  may  be  said,  however,  that  this  is  not  an  action 
for  specific  performance,  and  the  defendants  only  pray  that 
the  plaintiff  be  enjoined  from  molesting  them  in  the  possession. 
This  is  true.  There  could  be  no  decree  for  specific  perform- 
iince  in  this  action,  because  the  proper  parties  are  not  before 
the  court  for  relief  in  that  form.  But  it  is  also  true  that,  in 
order  to  adjudge  that  the  defendants  are  entitled  to  the  relief 
which  they  demand,  the  court  must  first  decide  that  the  agree- 
ment to  consolidate  was  a  lawful  and  valid  agreement  which 
the  two  corporations  were  competent  in  law  to  make.  We 
have  seen  that  this  could  not  be  done;  and  it  follows,  as 
a  necessary  sequence,  that  the  defendants  have  fEuled  to 
•establish  the  equitable  title  on  which  they  rely.  We  cite  in 
support  of  these  propositions:  Story  on  Contracts,  sees.  613, 
614;  Belding  v.  Pitkin,  2  Gaines,  147;  Hunt  v.  Knickerbocker, 
5  Johns.  826;  Wheeler  v.  Russell,  17  Mass.  257;  1  Parsons  on 
Contracts,  881;  Chitty  on  Contracts,  695. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
proposition  whether  or  not  the  agreement  between  the  two 
^sompanies  to  consolidate  was  in  effect  the  creation  of  a  part- 
nership between  them;  for  even  if  that  be  its  effect,  and  if  it 
be  conceded  that  it  is  competent  for  corporations  to  unjte  their 
business  and  capital,  and  thus  establish  a  partnership  between 
them,  it  is  evident,  for  the  reasons  before  stated,  that  they 
i^annot  do  this  on  such  terms  and  conditions  as  will  have  the 
effect  to  withdraw  the  capital  and  turn  it  over  to  the  stock- 
holders. It  is,  therefore,  immaterial  whether  or  not  the  pro- 
posed arrangement  was  in  effect  the  creation  of  a  partnership. 
In  that  form,  it  would  have  been  contrary  to  law,  and  there- 
fore incapable  of  being  enforced  in  equity,  for  the  reasons 
already  stated. 

Nor  is  it  material  whether  or  not  contraets  for  the  trans&r 
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of  such  property  are  required  to  be  in  writing.  If  it  be  con- 
ceded that  Buch  property  could  be  transferred  by  a  parol  con- 
tract, accompanied  with  a  delivery  of  the  possession,  it  would 
not  aid  the  defendants.  Whether  by  parol  or  in  writing  the 
contract  could  not  be  upheld  in  a  court  of  equity,  because  it 
\p  in  violation  of  the  statute,  as  already  shown.  This  inherent 
vice  would  vitiate  it,  whether  it  be  evidenced  by  writing  or 
not. 

This  view  of  the  case  disposes  of  the  question  of  ratification 
by  the  trustees  of  the  Eureka  Lake  Company  of  the  acts  of 
its  stockholders.  If  the  act  was  contrary  to  law,  it  was  in- 
capable of  ratification.  No  amount  of  ratification  by  the 
trustees  could  give  vitality  to  an  act  prohibited  by  law;  and 
we  have  discussed  the  question  of  the  validity  of  the  contract 
without  reference  to  the  fact  whether  or  not  it  was  executed  or 
approved  by  the  trustees  in  their  corporate  capacity.  It  is 
not  capable  of  enforcement  in  a  court  of  equity  as  against  the 
plaintifi*,  by  whomsoever  it  was  executed  or  ratified. 

It  remains  to  be  considered  whether  or  not  the  plaintifiT 
stands  in  such  relation  either  to  the  property  or  to  the  defend- 
ants as  that  he  is  estopped  from  questioning  the  title  of  the 
defendants.  The  defendants  insist  upon  the  estoppel  on  two 
grounds,  to  wit:  1.  That  the  plaintiff's  debt  against  the 
Eureka  Lake  Compiiny,  on  which  his  judgment  was  founded, 
did  not  accrue  until  after  the  property  had  been  transferred 
and  the  possession  delivered  to  the  Eureka  Lake  Water  Com- 
pany; and  that  the  plaintiff,  not  being  a  creditor  at  the  date 
of  the  the  transaction,  and  the  Eureka  Lake  Company  and 
its  stockholders  being  content  with  it,  whether  it  was  strictly 
valid  or  not,  the  plaintiff  is  estopped  from  questioning  its 
validity;  2.  That  the  plaintiff  having  caused  the  property 
in  contest  to  be  sold  and  conveyed  to  the  defendants  under 
his  judgment  against  the  Eureka  Lake  Water  Company,  he  is 
thereby  estopped  from  setting  up  a  prior  adverse  title,  or  the 
title  which  he  afterward  acquired  by  means  of  the  sheriff's 
deed. 

In  deciding  the  first  point,  we  do  not  deem  it  necessary  to 
inquire  whether  the  plaintiff's  debt  accrued  before  or  after 
the  attempted  execution  of  the  agreement  between  the  two 
companies.  If  the  agreement  was  contrary  to  law,  as  we  hold 
it  to  be,  it  cannot  be  enforced  in  equity  against  any  creditor, 
either  prior  or  subsequent,  without  notice  of  the  transfer  at 
the  time  of  giving  the  credit  of  the  corporation.    As  to  all 
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creditors  of  the  company,  prior  or  subeequent,  it  was  simply 
void;  and  no  reason  has  been  suggested  why  a  creditor  who 
has  in  no  way  promoted  the  void  act  should  be  estopped  from 
contesting  it. 

But  it  is  claimed  that  the  plaintiff,  by  the  sheriff's  deed, 
acquired  only  such  title  as  the  Bureka  Lake  Company  had, 
and  is  only  substituted  to  the  rights  of  that  company  as  they 
existed  when  the  plaintiff's  attachment  was  levied;  and  that 
the  said  company  was  at  that  date  estopped  by  its  previous 
conduct  from  asserting  title  as  against  the  Eureka  Lake  Water 
Company  and  the  defendants  holding  under  it.  Hence  it  is 
insisted  that  the  plaintiff  is  estopped,  because  his  grantor, 
the  Eureka  Lake  Company,  was  estopped  before  his  title  ac- 
crued. But  to  give  effect  to  an  estoppel  under  these  circum- 
stances would  be  to  validate,  by  way  of  estoppel,  a  title  which 
was  unlawful  in  itself,  as  against  a  creditor,  and  which,  as 
against  him,  could  not  be  made  valid  by  a  direct  conveyance. 
If  the  Eureka  Lake  Company  had  not  the  lawful  right,  by  a 
direct  conveyance,  as  against  its  creditors,  to  convey  the  title 
to  the  Eureka  Lake  Water  Company,  under  the  facts  averred 
in  the  answer  and  found,  can  it  be  possible  that  a  transaction 
imbued  with  this  fatal  infirmity  as  against  creditors  can  be 
purged  of  its  infirmity  by  means  of  an  estoppel?  If  so,  the 
title  by  estoppel  would  be  of  superior  power  to  a  title  founded 
on  a  direct  conveyance  from  the  party  estopped.  This  is  not 
sound  law,  and  would  pervert  the  whole  theory  of  estoppel. 

If  it  be  conceded  that  the  Eureka  Lake  Company  and  its 
stockholders  were  estopped,  it  does  not  follow  that  a  creditor 
of  said  corporation  is  also  estopped.  The  arrangement  be- 
tween the  Eureka  Lake  Company  and  the  Miners'  Ditch  Com- 
pany, as  the  facts  are  alleged  in  the  complaint  and  found,  we 
have  seen,  was  unlawful  and  invalid  as  to  creditors.  The 
defendants,  Zellerbach  and  Powers,  seek  to  establish  an  equity 
as  against  the  creditors,  by  which  he  shall  be  estopped  from 
setting  up  a  regular  legal  title.  They  claim,  not  by  a  title 
apparently  regular,  but  by  a  deed  manifestly,  on  its  face,  from 
strangers  to  the  legal  title.  They  claim  also  through  a  trans- 
action apparently  at  least  unlawful.  They  allege  a  state  of 
facts  showing  an  unlawful  transaction,  without  setting  out  any 
other  facts  that  could  render  it  lawful,  and  without  showing  a 
want  of  notice  of  its  true  character  at  the  time  their  interest 
was  acquired.  If  Zellerbach  and  Powers  advanced  their 
money  with  a  knowledge  of  all  the  facts  of  an  irregular  and 
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nnlawftil  tnamuuotign,  no  equity  can  arise  out  of  it  as  against 
a  creditor  of  the  corporation  who  has  acquired  the  title  by 
prooeedinfipB  in  all  respects  regular.  As  the  defendants  claim 
through  a  deed  from  strangers  to  the  l^al  title,  and  through 
preoeedangs  in  other  respects  irregular  and  unlawful,  it  de- 
volves upon  them  to  afBrmatively  allege  and  prove  other  facts, 
if  any  there  be,  that  render  the  proceeding  regular,  or  facts 
showing  tiiat  they  acted  in  view  of  circumstances  upon  which 
they  were  entitled  to  rely,  without  notice  of  other  facts  tend- 
ing to  invalidate  their  title.  This  they  have  failed  to  do,  and 
there  is,  consequently,  no  matter  of  estoppel  disclosed  by  the 
record  upon  which  they  can  rely. 

On  the  second  point,  we  have  had  some  difficulty.  The 
plaintiff  caused  his  execution  against  the  Bureka  Lake  Water 
Company  to  be  levied  upon  the  premises  in  contest  as  the 
property  of  that  company;  and  at  the  execution  sale  the  de- 
Jendants  purchased,  and  have  obtained  the  sheriff's  deed. 
Subsequently,  the  plaintiff  levied  his  execution  against  the 
Bureka  Lake  Company,  on  the  same  property,  as  the  property 
of  the  last-named  company,  and  having  purchased  it  at  the 
execution  sale,  has  obtained  the  sheriff's  deed.  Is  he  estopped 
from  denjring  the  title  acquired  by  the  defidndants  at  the  first 
execution  sale? 

The  question  may  be  solved  by  a  few  illustrations.  If  the 
same  creditor  hold  separate  demands  against  the  mortgagor 
and  mortgagee  of  a  lot  of  land,  and  after  obtaining  judgment 
against  the  mortgagor  sells  his  equity  of  redemption  to  a 
stranger,  under  an  execution  on  the  judgment,  and  if  he 
afterwards  obtains  a  judgment  on  his  separate  demand 
against  the  mortgagee,  and  under  an  execution  on  that  judg- 
ment sells  the  title  of  the  mortgagee  and  purchases  it  him- 
sel£  is  he  estopped  to  deny  the  title  of  the  purchaser  at  the 
first  sale? 

Or,  if  a  creditor,  holding  separate  demands  against  lessor 
and  lessee,  sells  the  title  of  the  one,  under  his  judgment,  and 
afterwards  purchases  himself  the  title  of  the  other,  under  a 
judgment  against  him,  is  he  estopped  to  deny  the  title  of  the 
first  purchaser?  It  is  plain  he  would  not  be  estopped  in 
either  case.  The  reason  is  obvious.  An  execution  creditor 
has  the  right  to  sell  any  pretended  title  or  claim  of  the  judg- 
ment debtor  to  any  property  whatsoever.  If  it  turns  out  that 
he  had  no  title,  nothing  passes  by  the  sale;  but  the  levy  of 
an  executiop  is  not  of  itself  a  warranty,  nor  even  an  asser- 
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lion,  that  the  j  adgment  debtor  has  any  valid  title  to  the  prem- 
ises. 

If  the  judgment  debtor  has  but  a  naked  poseeseion,  or  if  ha 
assert  only  a  baseless  claim  to  the  property,  the  creditor  has 
the  right  to  subject  it  to  his  execution,  witi)OUt  thereby  com- 
mitting himself  to  the  purchaser,  in  the  least  degree,  as  to  the 
nature  or  validity  of  the  title  to  be  sold.  The  mere  act  of 
causing  property  to  be  sold,  under  his  execution,  by  the  judg- 
ment creditor,  is,  at  most,  but  equivalent  to  a  declaration  that 
the  judgment  debtor  has,  or  claims  to  have,  some  kind  of  title 
to  or  interest  in  the  property,  but  is  not  an  averment  that,  in 
point  of  fact,  he  has  any  title  whatsoever.  Much  less  can  it 
be  held  to  be  an  averment  that  he  has  a  valid  title.  The  doo- 
trine  of  estoppel  in  pais  proceeds  wholly  on  the  theory  that 
the  party  to  be  estopped  has,  by  his  declarations  or  condact, 
misled  another  to  his  prejudice,  so  that  it  would  be  a  fraud 
upon  him  to  allow  the  true  state  of  the  facts  to  be  proved. 
Can  it  be  said  with  truth  that  a  judgment  creditor,  by  the 
mere  fact  of  causing  whatever  title  or  pretense  of  title  the 
judgment  debtor  had  to  be  sold  under  execution,  has  deluded 
the  purchaser  into  the  belief  that  the  debtor  had  a  valid  title? 
The  law  will  not  presume  the  purchaser  to  be  so  deluded. 

The  authorities  cited  by  defendants'  counsel  on  this  propo- 
sition do  not  contravene  this  reasoning.  In  Dezell  v.  OdeU^  8 
Hill,  215  [38  Am.  Dec.  628],  a  constable  had  seized  personal 
property  under  execution,  and  delivered  it  to  Dezell,  as  a  re- 
ceiptor, for  safe-keeping,  taking  a  receipt  for  it,  wherein  Dezell 
agreed  to  redeliver  the  property  to  the  constable  on  a  specified 
day.  On  demand  by  the  constable  for  the  property,  Dezell  re- 
fused to  deliver  it,  alleging,  for  the  first  time,  title  in  himself 

In  an  action  by  the  constable  to  recover  the  property,  the 
court  held  that,  having  received  the  property  from  the  con- 
stable without  then  asserting  title  to  it,  and  having  promised 
to  redeliver  it,  Dezell  was  estopped  from  setting  up  his  title  in 
that  action,  but  must  first  restore  the  possession,  and  might 
afterwards  litigate  his  title.  The  court  puts  its  ruling  on  the 
ground  that  Dezell  "  had  fraudulently  deprived  the  creditor  of 
possession,  through  the  officer,  bafl9ed  him  in  his  search  for 
other  property  and  in  the  use  of  all  means  for  collecting  his 
debt,  drawn  him  by  equivocal  conduct  into  the  expense  of  an 
action,  and  at  the  trial  claims  the  whole  as  constituting  a 
legal  defense."  Under  these  circumstances,  the  court  held 
him  to  be  estopped.    But  in  an  able  dissenting  opinion.  Judge 
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BroDBon,  we  think,  very  clearly  demoDstrates  that  the  ruling 
in  that  case  was  erroneous.  But  conceding  it  to  be  sound 
law,  it  fails  to  support  the  theory  contended  for  in  the  case 
we  are  considering.  The  other  authorities  cited  only  estab- 
lish the  proposition  that  a  party  standing  by  when  property 
is  offered  for  sale,  and  failing  to  notify  purchasers  of  his  title, 
Of  encouraging  purchasers  to  buy  it  as  the  property  of  an- 
other, will  be  estopped  from  asserting  his  title. 

But  without  adverting  to  other  authorities,  it  is  sufficient 
for  us  to  say  on  this  point  that  the. doctrine  of  estoppel  in  pais 
has  been  so  often  discussed  in  this  court  that  the  general  prin- 
ciples which  control  it  must  be  deemed  to  be  definitively  set- 
tled. When  invoked,  in  respect  to  the  title,  to  constitute  an 
estoppel,  it  must  appear,  —  1.  That  the  party  making  the  ad- 
mission, by  his  declaration  or  conduct,  was  apprised  of  the  true 
state  of  his  own  title;  2.  That  he  made  the  admission  with 
the  express  intention  to  deceive,  or  with  such  careless  or  cul- 
pable negligence  as  to  amount  to  constructive  fraud;  3.  That 
the  other  party  was  not  only  destitute  of  all  knowledge  of  the 
true  state  of  the  title,  but  of  all  convenient  or  ready  means  of 
acquiring  such  knowledge  by  the  use  of  ordinary  diligence; 
and  4.  That  he  relied  directly  upon  such  admissions,  and  will 
be  injured  by  allowing  its  truth  to  be  disproved:  Boggs  v.  Mer- 
ced Mining  Co.y  14  Cal.  279;  McCrdcken  v.  San  Francisco^  16 
Id.  626;  Davie  v.  Davie,  26  Id.  41  [85  Am.  Dec.  157];  Bowman 
V.  CudwoHh,  31  Id.  153. 

Tested  by  this  rule,  the  plaintiff  is  not  estopped  from  assert- 
ing his  title.  All  that  he  is  alleged  to  have  done  by  way  of 
estoppel  was  to  cause  the  property  to  be  sold  under  his  judg- 
ment against  the  Eureka  Lake  Water  Company,  at  which  sale 
the  defendants  purchased.  It  is  not  proved  that  he  made  any 
declarations,  as  to  the  title,  either  intended  or  calculated  to 
mislead  the  defendants;  nor  that  the  defendants  were  in  any 
way  influenced  to  buy  by  anything  that  the  plaintiff  said  or 
did  in  respect  to  the  title;  nor  does  it  appear  that  they  did  not 
know  the  true  state  of  the  title  when  they  bought.  In  short, 
the  transaction  lacks  all  the  material  elements  of  an  estoppel. 

This  case  rests  for  its  solution  on  wholly  different  principles 
from  those  involved  in  the  case  of  Minere^  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543  [ante,  p.  300].  In  that  case  the  Miners'  Ditch 
Company  bad  conveyed  its  title  to  the  Eureka  Lake  Water 
Company  by  a  legolar  and  formal  deed,  under  the  seal  of  the 
corporatioDi  and  had  delivered  fall  possession  under  the  deed. 
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The  Eureka  Lake  Water  Company,  whilst  in  poeeession,  mort- 
gaged the  property  to  Zellerbach  and  Powers,  who  were  stran- 
gers to  the  original  transaction,  and  deliver^  the  possession 
to  them  as  mortgagees.  Whilst  in  possession  as  mortgagees, 
Zellerbach  and  Powers  acquired  the  equity  of  redemption  of 
the  Eureka  Lake  Water  Company,  and  thereby  obtained  a 
complete  legal  title.  The  action  was  brought  by  the  Miners' 
Ditch  Company  to  recover  the  property  which  it  had  itself 
conveyed  to  the  Eureka  Lake  Water  Company,  on  the  ground, 
— 1.  That  its  conveyance  was  ultra  vires^  and  therefore  v<nd; 
2.  That  it  was  void,  because  in  contravention  of  the  thirteenth 
section  of  the  act  of  1853,  already  quoted. 

Zellerbach  and  Powers  were  strangers  to  the  transactions 
between  these  three  companies,  and  acquired  the  title  without 
notice  of  the  proceedings  between  them.  Under  these  facts, 
we  held, —  1.  That  the  conveyance  to  the  Eureka  Lake  Water 
Company  was  not  ultra  vires;  and  2.  That  the  Miners'  Ditch 
Company,  the  grantor  in  the  deed,  which  was  regular  on  its 
face,  could  not  avail  itself  of  the  illegality  of  the  consideration 
to  disturb  the  possession  of  subsequent  purchasers  who  were 
strangers  to  the  transaction,  and  had  acquired  the  legal  title 
in  good  faith,  for  a  valuable  consideration,  without  notice. 

But  in  the  case  we  are  now  considering,  the  facts  are  very 
different:  1.  The  defendants  have  not  acquired  the  title 
which  remained  in  the  Eureka  Lake  Company  until  it  was 
conveyed  to  the  plaintiff;  and  2.  It  is  not  the  Eureka  Lake 
Company  which  seeks  to  avoid  its  contract,  and  to  set  aside  a 
formal  deed  of  conveyance,  as  in  the  case  of  the  Miners'  Ditch 
Company;  but  it  is  a  creditor  who  has  himself  acquired  the 
title,  and  insists  that  the  transaction  between  the  three  com- 
panies was  illegal  and  void  as  to  him.  Nor  can  the  defendants 
in  this  case  invoke  the  protection  of  a  court  of  equity  on  the 
ground  that  they  are  innocent  purchasers  for  value  without 
notice;  because, — 1.  They  have  never  acquired  the  legal  title; 
and  2.  Their  alleged  equity  is  founded  on  transactions  be- 
tween the  Eureka  Lake  Company  and  the  Eureka  Lake 
Water  Company,  which  were  illegal,  and  prohibited  by  law, 
and  which  a  court  of  equity  will  not  enforce  under  the  facts 
found  in  this  case,  particularly  against  a  creditor  who  has 
acquired  the  legal  title. 

We  wish  it  to  be  expressly  understood  that  our  decision  is 
limited  to  the  precise  facts  as  disclosed  by  the  record.  That 
it  may  not  be  regarded  as  covering  broader  grounds  than 
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intended^  we  deem  it  proper  here  to  say  that  we  ^xpresM  no 
opinion  upon  the  question  whether  property  of  the  kind  in 
question  may  be  transferred  by  parol  and  the  delivery  of  pos- 
session, or  whether,  if  there  are  two  rival  corporations  like  the 
Eureka  Lake  Company  and  the  Miners'  Ditch  Company,  or- 
ganized for  tiie  same  purpose  of  supplying  water  to  a  mining 
region  where  the  demand  is  limited,  which,  in  consequence  of 
the  greater  expense  of  managing  the  two  separately  and  the 
competition,  are  both  doing  business  at  a  lose,  and  are  liable 
to  become  insolvent,  it  would  not  be  lawful,  in  pursuance  of 
their  interests,  to  form  a  new  corporation  for  the  same  purpose, 
and  convey  the  property  of  both  to  such  new  corporation  in 
the  manner  puraued  in  this  instance,  provided  the  new  cor^ 
poratioD,  as  part  of  the  arrangement,  should  assume  and 
become  obligated  to  pay  all  the  debts  of  the  old  corpora- 
tion.    Such  an  arrangement  might  be  for  the  interest  of  all 
parties, — creditors  as  well  as  stockholders, — and  if  lawful, 
would  be  valid  as  to  all.    The  personal  liability  of  the  stock- 
holders in  such  case  would  continue,  and  no  property  would 
be  withdrawn  from. liability  to  the  creditors'  demands.    The 
prohibition  of  the  thirteenth  section  of  the  act  concerning 
corporations  is  directed  against  the  trustees,  and  seems  de- 
signed to  protect  creditors  as  such,  a^d  also  to  protect  the 
stockholders  against  their  mismanagement  in  distributing 
capital  stock  in  the  form  of  dividends,  vrith  a  view  of  holding 
out  the  idea  that  the  corporation  is  more  prosperous  than  it  is, 
for  the  purpose  of  promoting  some  unlawful  object.     If  all 
parties  interested  are  secured  from  injury,  and  the  purpose  is 
a  lawful  one,  the  object  of  the  provision  would  seem  to  be  ac- 
complished, and  there  would  be  no  one  entitled  to  complain. 
Such  a  transaction  was  regarded  as  lawful  in  Treadwell  v. 
Salidmry  Mfy.  Ca.,  7  Gray,  893  [66  Am.  Dec.  490].    But  we 
do  not  intend  to  express  any  opinion  on  these  grave  questions 
now,  for  no  sufficient  facts  are  presented  in  the  pleadings  or 
6ndings  to  require  it;  and  we  only  allude  to  the  questions  in 
order  to  guard  our  opinion  in  so  important  a  case  fiNun  miscon- 
struction or  misapprehensuMi. 
Judgment  reversed,  and  cause  remanded  fiur  a  new  tiiaL 

Rhodes,  J.,  expressed  no  opinion. 

CnoGKBTT,  J.  (upon  a  rehearing).  On  a  rehearing  which 
was  granted  in  this  cause,  by  consent  of  counsel,  it  was  ably 
and  elaboralaij  argued  by  the  respeetirve  counsel,  both  orally 
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and  in  printed  brie&;  but  after  a  carefol  oonaideration  of  the 
argnmenta,  and  a  re-examination  of  the  important  and  inter- ' 
eating  questions  involved  in  the  case,  we  see  no  reason  to 
change  or  modify  the  views  expressed  in  the  last  opinion  of 
the  court. 

It  is  urged  with  much  eameskiess  by  counsel  for  the  appel- 
lant that  we  should  order  a  final  judgment  for  the  plaintiff  to 
be  entered  on  the  findings,  and  that  the  case  should  not  be  re- 
manded for  a  new  triaL  The  argument  is,  that  there  is  no 
dispute  about  the  facts,  all  of  which  are  set  forth  in  the  find* 
ings,  and  that  the  only  error  of  the  district  court  was  in  its 
conclusions  of  law  from  the  facts  found.  Hence  it  is  said 
there  is  no  need  for  a  new  trial,  which  would  only  entail  upon 
the  parties  a  useless  and  vexatious  expense  and  delay  without 
accomplishing  any  useful  result.  On  the  other  hand,  the 
counsel  for  the  defendants  insists  that  the  only  trial  had  in 
the  court  below  was  on  the  equity  side  of  the  court,  and  was 
confined  to  the  issues  raised  by  the  equitable  defenses  set  up 
in  the  answer,  and  that,  if  these  be  all  finally  decided  against 
the  defendants,  they  are,  nevertheless,  entitled  to  a  trial  of  the 
issues  raised  in  the  action  at  law. 

The  action  was  tried  before  the  court  without  a  jury,  and 
the  more  regular  and  orderly  practice  in  such  cases  clearly  is, 
first,  to  dispose  of  the  equitable  defenses  set  up  in  the  answer. 
If  these  are  found  for  the  defendant,  it  will  obviate,  in  most 
cases,  the  necessity  of  tr3ring  the  law  side  of  the  action.  But  if 
found  against  the  defendant,  he  still  has  the  right  to  be  heard 
on  his  other  defenses.  When  a  jury  is  waived,  and  the  whole 
case  is  tried  before  the  court,  it  is  often  difficult  to  ascertain 
from  the  record  whether  the  trial  was  confined  to  the  equitable 
defenses  alone,  or  included  all  the  issues  in  the  cause.  A  loose 
practice  has  prevailed  in  this  respect,  which  ought  to  be  cor- 
rected, and  which  sometimes  leads  to  the  most  perplexing  diffi- 
culties. It  should  distinctly  appear  from  the  record  that  the 
equitable  defenses  were  first  tried  and  disposed  of;  or,  if  the 
whole  action,  and  all  the  issues  were  tried  and  submitted  to- 
gether, that  fact  should  appear,  so  that  when  the  case  comes 
into  this  court  we  shall  not  be  left  in  doubt  whether  the 
whole  action,  or  only  the  equity  branch  of  it,  was  tried  and  de- 
cided in  the  court  below.  This  loose  practice  appears  to  have 
prevailed  in  this  case.  The  complaint  avers  that  the  plaintiff 
is  the  owner  and  entitled  to  the  possession  of  the  premises  in 
contest,  and  that  the  defendants  wrongfully  withhold  the  pos- 
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•eeeion.  The  answer, — 1.  Denies  the  title  of  the  plaintiff,  and 
his  right  to  the  possession;  2.  Avers  generally  that  the  de- 
fendants are  the  owners  in  fee,  and  entitled  to  the  possession; 
and  3.  Sets  up  certain  equitable  defenses,  and  prays  "that 
before  the  trial  of  this  action  this  court  would  determine  and 
declare  that  the  plaintiff,  Joseph  Martin,  is  estopped  from  set- 
ting up  in  this  action  any  title  to  said  property  derived  from 
the  Eureka  Lake  Company  subsequent  to  the  date  of  the 
organization  of  the  Eureka  Lake  Water  Company,  and  the 
possession  by  it  of  said  property;  and  that  said  plaintiff  be 
enjoined  and  restrained  from  setting  up  such  title  in  this  ac- 
tion," and  for  general  relief. 

In  the  natural  order  of  business,  it  was  the  duty  of  the  courts 
first,  to  try  and  decide  upon  this  equitable  defense  before  pro- 
ceeding with  the  action  at  law.  If  it  sustained  the  defend- 
ants' equities,  as  it  did,  it  would  only  enjoin  the  plaintiff  from 
Betting  up  title  under  the  Eureka  Lake  Company,  acquired 
after  the  date  specified  in  the  answer,  leaving  untouched  any 
other  title  the  plaintiff  might  be  able  to  show.  This  is  all  the 
court  attempted  to  do  in  its  judgment,  which  was  'Hbat  said 
plaintiff,  Joseph  Martin,  be  forever  estopped,  enjoined,  and  re- 
strained from  asserting  or  setting  up,  as  against  the  defendants 
Zellerbach  and  Powers,  any  title  to  the  premises  described  in 
the  complaint,  derived  from  the  Eureka  Lake  Company  sub- 
sequent to  the  possession  of  said  premises  by  the  Eureka  Lake 
Water  Company;  i.  e.,  subsequent  to  the  twenty-ninth  day  of 
October,  1860,  and  that  he  be  enjoined  and  restrained  from 
setting  up  said  title  in  this  action,"  and  that  defendants  re- 
cover their  costs.  The  judgment  is  silent  as  to  any  other 
title  the  plaintiff  may  have.  It  does  not  attempt  to  adjudge 
that  the  plaintiff  has  no  valid  title,  or  is  not  entitled  to  the 
possession,  but  only  enjoins  him  from  asserting  a  particular 
title.  There  was  nothing  in  the  judgment  to  hinder  the  plain- 
tiff from  proceeding  at  once  with  a  trial  of  the  action  at  law^ 
and  relying  on  any  other  title  he  might  have,  except  that 
which  he  was  enjoined  from  asserting.  In  order  to  ascertain 
what  was  tried  and  decided,  we  can  look  only  to  the  judgment, 
for  nothing  can  be  said  to  be  tried,  in  a  legal  sense,  unless  it 
was  decided, — and  the  judgment  itself  is  the  only  evidence  of 
what  was  decided.  This  judgment  does  not  purport  to  decide 
upon  the  plaintiff's  or'defendants'  title  or  right  to  the  posses- 
sion, but  only  enjoins  the  plaintiff  from  asserting  a  particular 
iitlei  without  undertaking  to  adjudicate  upon  the  general  title 


884  MXLW «.  TaonoL  [Cid. 


or  rigbt  «f  pMBMston,  as  betwteiL  the  plaintiff  and  defeaxbiilft 
Under  this  atata  of  the  reoord,  if  the  point  had  been  raisad  on 
the  trial  of  the  appeal,  tfaeie  maj  bare  been  roam  for  a  grmve 
doubt  whether  there  iraa  such  a  final  judgment  aa  authorised 
an  appeal.  But  aa  thia  point  has  not  been  raiaed,  we  ezprees 
no  opinion  upon  it.  It  is  quite  e?ident>  however,  that  in  deal- 
ing with  Buoh  a  judgment*  it  would  be  altogether  iiregular  tar 
this  court  to  order  the  court  bdow  to  enter  a  final  judgment, 
in  advance  of  any  adjudication  by  that  oonrt)  of  all  the  iaaoea 
raised  by  the  pleadings. 

The  laet  opinion  delivered  by  this  court  in  the  cause  will 
Btand  as  the  opinion  and  judgment  of  the  oourt,  and  it  ia 
ordered  that  the  retnUtitur  issue  forthwitli. 

Sandebson,  J.,  expressed  no  opinion  upon  the  rehearing. 


Siui  OB  TRANsna  bt  GoaPOBAiioir  or  All  us  Fmnaar:  8m  a  fall 
diwninon  of  thui  tqpio  in  the  note  to  Mlmen^  DUA  Ca  ▼.  Zetterhadk,  atdt, 

p.aoo. 

"Oapttal  Stock"  or  OoBPoaAifON,  wrrmH  MsAnvo  er  OAUwaaaajL 
▲or  of  1803,  indiidM  tho  capital  on  whiok  it  tcaoiaott  iti  hailiMiin,  whallM 
money,  pn^ierty,  or  other  valnableoommodities:  SamFrtmeiaco^.Bprbig  Vd' 
ley  Water  Worh,  63  CaL  631,  citing  the  principal  caae. 

Ck>N8TBnonoN  or  Skchon  13  or  CAuroRiOA  C6bporaiion  Act  or  18681  "• 
The  role  stated  in  the  first  eyOabus  was  approved  in  Sam  Frandeeo  etc  S»  JL 
Co,  ▼.  Bee,  i8  CaL  404,  citing  the  principal  case. 

Estopfbl  in  Pais,  whbn  Ausn:  See  FramkUn  r.  MeMa,  9$  Am.  Deou 
129,  and  note.  Hie  principal  ease  is  cited  as  stating  the  pieptv  rdle  M  t» 
estoppels  mpaU,  in  Beid  v.  Staie^  74  Ind.  262. 

CouKTB  will  not  Bniobob  Pbuokmanob  or  CoNTaAOis  WmoB  AMM  Ckur- 
TBART  TO  Law:  See  TtUmm  y.  KeUey,  94  Am.  Dec.  717,  and  note. 

QuxsnoNs  CoNHTPiKKD  ON  Apfxal  nox  JuDaxxHT  nr  CUeaa  Tan* 
WITIMWT  JuKTt  See  TImgm  ▼.  Mcak,  90  Am.  Deo.  78L 


MiLBS  u  Thobnh. 

fas  Oauvouiu»  ttt.j 

Urai  DmvBBia  am  Qbounb  that  Achon  m  TUanap  Igr  rtilate  of  Vm^ 
tations,  if  the  oompbunt  fails  to  show  whether  the  oontwct  ned  on 
was  Terbal  or  in  writing,  it  wiO  be  presnmed  to  bs  in  writing  lor  ail  the 
purposes  of  the  demnrrer. 

Uvea  Appkal»  All  PaMnvnoan  abb  nr  Fatob  of  Jumam^  I^  there- 
fore, a  demurrer,  on  the  groond  that  the  adtion  ia  baited  by  the  statute 
of  limitations,  has  been  sostained,  and  the  trsnsoript  fails  to  shinr 
the  action  was  commenced,  it  will  be  presnmed  that  it  was  aol 
mtu  af  tsr  the  Mitate  had  ran. 
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As    BETWEEN    OlSTUI    QUB   TBUOr   AVD   TbUSTEB   OF   BXPBBBB   TbUBT,  tllA 

statute  of  limitatioiiB  does  not  mn  ao  long  as  the  tnut  oontiimeB. 
Express  Trust.  —  Where,  by  agreement,  two  parties  obtained  a  road  fran* 
chise  in  the  name  of  one  upon  a  bill  drawn  by  the  other,  and  each  of 
them  constructed  one  half  of  the  road,  and  the  one  in  whose  name  the 
franchise  stood  took  possession  and  ooUeeted  the  tolls  on  their  mutual 
account,  on  the  understanding  that  they  were  to  share  equally  therein,  it 
was  held  that  an  express  trust  was  created,  of  which  the  party  in  pos- 
session was  the  trustee. 

AOREEMXNT,  TOR  CONSIDERATION,  TO  DRAUGHT  BiLL  fOR  FrANOHISS  in  faTOT 

of  another,  and  to  place  it  in  the  hands  of  some  member  of  the  legislator^ 
to  be  introduced  in  that  body,  but  oontaining  no  promise  to  work  for  its 
passage  either  secretly  or  openly,  is  not  contra  bonoa  mores. 
Contract  whereby  One  Agrees  ior  Hire  to  Work  for  Passage  ov 
Bills  bt  Legislature  is  not  void  as  against  public  policy,  provided  he 
does  not  conceal  his  interest  in  the  matter,  but  lets  it  be  known  and 
understood  by  the  members  whose  judgment  he  undertakes  to  influence. 

Action  to  obtain  conveyance,  and  for  account  of  profits,  etc. 
The  opinion  states  the  facts. 

E.  L.  B.  BrookSj  for  the  appellant. 
Clarke  and  Carpentier,  for  the  respondent. 

By  Court,  Sandebson,  J.  This  is  an  action  to  obtain  a  con- 
veyance of  an  undivided  half-interest  in  a  road  franchise,  and 
an  account  and  division  of  the  tolls,  all  of  which  as  charged 
have  been  collected  and  received  by  the  defendant. 

It  appears  by  the  complaint  that,  in  1854-55,  the  defendant, 
without  any  grant  from  the  legislature,  had  opened  and  con- 
structed a  road  or  highway  situated  in  the  counties  of  Contra 
Costa  and  Alameda,  and  known  as  ^^ Thome's  road";  that  at 
the  commencement  of  the  year  1862,  the  road  was  out  of  re- 
pair and  unfit  for  traveling,  and  the  defendant  was  destitute 
of  means  to  repair  it;  that  the  defendant  was  minded  to  ob- 
tain for  himself,  and  such  other  persons  as  he  might  associate 
with  him,  a  grant  from  the  legislature  authorizing  him  and 
them  to  reconstruct  and  repair  the  road,  and  to  collect  tolls 
thereon;  that  he  represented  his  inability  to  reconstruct  and 
repair  the  road  without  assistance,  if  such  grant  should  be 
obtained,  to  the  plaintiff,  and  requested  him  to  assist  in  the 
reconstruction  and  repair  of  said  road  in  the  event  a  franchise 
should  be  obtained  from  the  legislature;  that  thereupon,  in  the 
month  of  January,  1862,  an  agreement  was  made  between 
them,  to  the  effect  that  the  plaintiff  should  prepare  a  bill  pro- 
viding for  a  grant  of  the  franchise  to  the  defendant  and  such 
other  persons  as  he  might  associate  with  him,  and  present  it 
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to  some  member  of  the  legislature,  to  be  by  bim  introduced 
before  a  branch  of  that  body,  to  the  end  that  it  might  be  acted 
upon  and  passed  into  a  law;  that  if  said  bill  passed,  the  plain- 
tiff should  reconstruct  that  portion  of  the  road  which  was  situ- 
ated in  Alameda  County,  and  the  defendant  should  reconstruct 
that  portion  of  the  road  which  was  situated  in  Contra  Costa 
County,  and  each  should  thereupon  l>ecome  equally  interested 
in  the  franchise,  and  share  equally  in  the  fruits  thereof;  thai 
the  plaintiff  thereupon  caused  a  bill  to  be  drawn  and  presented 
to  the  legislature,  which  became  a  grant  of  the  franchise  in 
question, — on  the  14th  of  April,  1862, — under  the  following 
title:  '*  An  act  to  authorize  Hiram  Thome  and  others  to  recon- 
struct and  make  a  wagon  road  in  the  counties  of  Contra  Costa 
and  Alameda"  (Stats.  1862,  p.  40);  that  after  the  making  of 
said  grant,  they  again  renewed  their  agreement  in  relation  to 
the  reconstruction  of  the  road  and  their  equal  interests  therein; 
that  thereupon  the  plaintiff,  at  his  own  cost,  reconstructed  that 
portion  of  the  road  which  was  situated  in  Alameda  County, 
and  the  defendant  did  the  same  as  to  that  portion  which  was 
situated  in  Contra  Costa  County;  that  the  road  was  completed 
and  a  toll-gate  erected  in  the  latter  part  of  the  year  1862,  and 
the  rates  of  toll  established  by  the  board  of  supervisors  of 
Contra  Costa  County,  in  accordance  with  the  conditions  of  the 
franchise;  that  thereupon,  by  mutual  consent  and  on  mutual 
account,  the  defendant  took  charge  of  the  road,  and  has  re- 
mained in  charge  from  that  time  to  the  present,  collecting  and 
receiving  the  tolls,  without  accounting  with  the  plaintiff;  that 
on  the  15th  of  November,  1866,  the  plaintiff  demanded  an  ac- 
count and  settlement,  and  a  conveyance  of  a  half-interest  in 
the  franchise,  both  of  which  were  refused  by  the  defendant. 

To  this  complaint  the  defendant  demurred  upon  the  grounds: 
1.  Because  the  cause  of  action  is  barred  by  sections  17  and  19 
of  the  statute  of  limitations;  2.  Because  the  contract  was 
contra  bonos  mores,  and  therefore  void. 

The  court  below  sustained  the  demurrer  upon  the  first 
ground. 

We  find  nothing  in  the  complaint  which  shows  whether  the 
contract  was  verbal  or  in  writing.  For  the  purposes  of  the 
demurrer,  it  must  be  assumed,  therefore,  that  the  contract 
was  in  writing,  and  hence  the  defendant  cannot  rely  upon  the 
clause  of  the  seventeenth  section  of  the  statute  of  limitations 
in  relation  to  actions  upon  verbal  contracts.  The  clause  of 
the  seventeenth  section  in  relation  to  actions  upon  written  con* 
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tracts,  or  the  nineteenth  Bection,  which  relates  to  actions  for 
relief  not  previously  provided  for,  are  the  only  provisions  of 
the  statute  upon  which  the  defendant  can  rely. 

The  record,  with  which  we  have  been  furnished,  fails  to  show 
when  the  action  was  commenced.  The  complaint  was  amended, 
and  the  amended  complaint  only  has  been  brought  up.  That 
was  filed  on  the  6th  of  March,  1867.  There  is  neither  memo- 
randum, certificate,  nor  stipulation  showing  when  the  original 
complaint  was  filed.  All  presumptions  are  in  favor  of  the 
judgment  below,  and  we  must,  therefore,  presume  that  the 
action  was  not  commenced  until  after  the  expiration  of  four 
years  from  the  time  at  which,  under  the  contract,  the  plaintiff 
became  entitled  to  a  conveyance.  If  the  fact  be  otherwise,  the 
appellant  should  have  caused  it  to  so  appear  upon  the  record. 

The  argument  of  the  plaintiff  is,  that,  by  reason  of  the  con- 
tract between  them,  the  defendant  took  the  franchise,  as  to  an 
equal  and  undivided  half,  in  trust  for  him,  and  entered  into 
its  possession  and  enjojrment  as  his  trustee,  and  that  the  statute 
could  not,  therefore,  run  against  his  right  of  action  for  a  con- 
veyance until  the  defendant  had  repudiated  the  trust  and 
claimed  to  hold  adversely,  with  notice  to  him;  and  that,  so 
far  as  the  complaint  shows,  the  defendant  did  not  repudiate 
the  trust  until  the  15th  of  November,  1866,  and  hence  the 
statute  commenced  to  run  from  that  date,  and  not  from  the 
point  of  time  at  which,  under  the  terms  of  the  contract,  he  was 
entitled  to  a  conveyance. 

Whether  this  view  be  sound  depends  upon  the  character  of 
the  trust.  The  doctrine  contended  for  undoubtedly  applies 
to  the  case  of  a  direct  or  express  trust.  In  such  a  case,  the 
statute  does  not  run,  as  between  cestui  que  trust  and  trustee,  so 
long  as  the  trust  continues, — the  reason  being  that  the  posses- 
sion of  the  trustee  is  the  possession  of  his  beneficiary,  and 
hence  his  possession  is  not  adverse  to  the  equitable  title  of  the 
latter,  but  consistent  with  it;  the  possession  of  the  trustee  of 
an  express  trust  being  of  the  same  legal  complexion  as  that 
of  a  lessee  of  land,  in  whose  favor  the  statute  does  not  run  so 
long  as  his  relation  as  tenant  continues.  In  relation  to  certain 
classes  of  resulting  or  implied  trusts,  the  rule  is  otherwise: 
Angell  on  Limitations,  c.  85.  But  the  operation  of  the  statute 
upon  resulting  or  implied  trusts  is  not  involved  in  this  case, 
and  we  therefore  express  no  opinion  upon  that  branch  of  the 
general  subject. 

The  complaint  shows  that  there  was  an  express  agreement 
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from  the  outset  that  the  plaintiff  and  the  defendant  should  be 
equal  owners  of  the  franchise,  when  it  should  be  obtained  and 
the  road  should  be  reconstructed,  and  that  after  the  franchise 
was  obtained  and  the  road  reconstructed,  this  agreement  waa 
renewed,  and  it  was  further  expressly  agreed  that  the  defend- 
ant should  enter  into  possession  of  the  road,  and  hold  the 
same,  and  collect  the  tolls  for  himself  and  the  plaintiff.  By 
this  agreement  the  defendant  expressly  declared  himself  to  be 
the  trustee  of  the  plwitiff  in  respect  to  his  interest  in  the 
franchise  and  tolls;  or  in  other  words,  he  became  the  trustee  of 
an  express  trust,  as  to  which  the  statute  of  limitations  would 
not  begin  to  run  until  he  should,  to  the  knowledge  of  the  pain- 
tiff,  disavow  and  repudiate  the  trust,  which  he  did  not  do,  so 
hr  as  appears  upon  the  face  of  the  complaint,  until  the  16th  of 
November,  1866,  at  which  time  the  plaintiff  demanded  a  deed 
and  an  account  of  the  tolls. 

Whether  the  trust  is  within  the  statute  of  frauds,  and  there- 
ibre  void,  unless  in  writing^  is  a  question  which  cannot  be 
made  upon  this  demurrer;  for,  as  already  suggested,  it  does 
not  appear  upon  the  fistce  of  the  complaint  that  the  agreement 
was  not  in  writing.  np<»i  that  question,  therefore,  we  express 
DO  opinion. 

We  find  nothing  in  the  contract,  as  alleged  in  the  com- 
plaint, which  sustains  the  point  made  by  the  defendant,  that 
it  is  against  public  policy,  and  therefore  illegal  and  void. 
The  point  is  founded  upon  the  idea  that  by  the  agreement 
the  plaintiff  was  to  use  his  influence  to  obtain  from  the  legis- 
lature a  grant  of  the  franchise  in  question.  The  complaint 
ftrniishes  no  ground  for  such  a  charge.  The  plaintiff  was  to 
draught  a  bill  for  the  franchise  and  place  it  in  the  hands  of 
some  member  of  the  legislature,  to  be  by  him  introduced  to 
that  body;  but  there  was  no  promise  or  undertaking  on  his 
part  to  labor,  either  secretly  or  openly,  with  the  members  of 
the  legislature  to  secure  its  passage.  Yet,  having  by  virtue  of 
the  agreement,  an  equal  interest  with  the  defendant  in  obtain- 
ing the  franchise,  he  had  a  legal  right,  equally  with  him,  to 
urge  its  passage  by  all  honorable  means,  provided  he  did  not 
conceal,  but  openly  acknowledged,  his  interest  in  the  measure. 
Even  had  he  agreed  to  act  as  the  advocate  of  the  defendant, 
the  agreement  would  not  have  been  illegal,  if  it  was  under- 
stood that  he  was  to  act  openly  as  such,  and  did  so  act  when 
the  time  came.  The  rule  upon  this  subject  has  been  declared 
by  the  supreme  court  of  the  United  States  to  be  as  follows: 
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"All  persons  whose  Interest  may,  in  any  way,  be  affected  by 
any  pablic  or  private  act  of  the  legislature,  have  an  undoubted 
right  to  urge  their  claims  and  arguments  eithar  in  person  or 
by  counsel  professing  to  act  for  them  before  legislative  com- 
mittees, as  well  as  in  courts  of  justice.  But  where  persons 
act  as  counsel  or  agents^  or  in  any  representative  capacity,  it 
is  due  to  those  before  whom  they  plead  or  solicit  that  they 
should  honestly  appear  in  their  true  characters,  so  that  their 
arguments  and  representations,  openly  and  candidly  made, 
may  receive  their  just  weight  and  consideration.  A  hired 
advocate  or  agent,  assuming  to  act  in  a  different  character,  is 
practicing  deceit  on  the  legislature.  Advice  or  information 
flowing  from  the  unbiased  judgment  of  disinterested  persons 
will  naturally  be  received  with  more  confidence,  and  less 
scrupulously  examined,  than  where  the  recommendations  are 
known  to  be  the  result  of  pecuniary  interest,  or  the  arguments 
prompted,  and  pressed  by  a  hope  of  a  large  contingent  re- 
ward, and  the  agent '  stimulated  to  active  partisanship  by  the 
strong  lure  of  high  profit.'  Any  attempts  to  deceive  persons 
intrusted  with  the  high  f mictions  of  legislation,  by  secret  com- 
binations, or  to  create  or  bring  into  operation  undue  influences 
of  any  kind,  have  all  the  injurious  effects  of  a  direct  fraud 
on  the  public":  Marshall  v.  Baltimore  and  Ohio  IL  R.  Co.y  18 
How.  834.  Subjected  to  this  test,  we  find  nothing  in  the 
agreement  between  the  plaintiff  and  defendant,  as  declared 
on,  which  is  in  any  respect  inconsistent  with  the  soundest 
public  policy. 

Judgment  reversed,  and  the.  defendant  allowed  to  answet 
within  twenty  days  after  the  notice  of  the  filing  of  the  rmut- 
titur  in  the  court  below. 

Rhodes,  J.,  expressed  no  opinion. 

AoRXBMiinra  to  IimvxNOB  LsoisLAnoHv  WHiir  VoiDt  See  Fowtn  ▼.  AUb- 
mer,  SO  Am.  Deo.  677,  and  note  oiting  other  oeeee. 

Statute  or  LnoTATiovs  ab  bet  w  ess  Tbustob  and  Trobtbs.  —  Itii 
weU  settled  that  as  between  trastee  and  eettid  que  irutt,  the  ttatate  of  lindta- 
tioQB  does  not  operate  in  oaae  of  express  or  direct  trusts,  so  long  as  they  ooa- 
tinne:  AngeU  on  Limitations,  sees.  166,  46S;  Wood  on  Limitations,  sec.  200; 
BoUler  v.  AOington,  3  Atk.  459;  Bridgman  ▼.  OUl^  24  Beav.  302;  Cliolmonde- 
ley  y.  CUnton,  2  Jacob  ft  W.  I;  Wedderbwm  ▼.  Wedderbum,  4  Mylne  ft  C.  41; 
Attomey-Oeneralv,  FUhmonger*8  Co,,  5  Id.  16;  Boone  ▼.  Cldki,  10  Pet  177| 
Pretfosi  y.  Orait,  6  Wheat.  481;  Cfrat^  y.  Prevott,  Id.;  Otiver  y.  Piaii,  3  How. 
333;  PhUOppi  v.  PMOippi,  115  U.  S.  151;  Hayman  r.  Keally,  3  Cranch  G.  a 
325;  PiaU  v.  OUoer,  2  McLeao,  267;  Babtir  y.  WhUing,  3  Snm.  486;  Mourfv. 
Uasoii,  8  Port  211;  Woodr.  Wood,  3  Ala.  766;  HatHe  y.  Aihen,  67  Id.  313; 
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Bonner  y.  Twmg,  68  Ala.  35;  MeCarthp  v.  MeCarthif,  74  Id.  646;  ffeant  v. 
Pujol,  44  CaL  235;  Janes  ▼.  Throcknunion,  57  Id.  368;  WOmerding  ▼.  J?«m,  33 
Conn.  167;  Perkms  ▼.  CartnM,  4  Harr.  (Del.)  270;  Browne  ▼.  iifaton,  8  Fla. 
907;  i^tnwiw  ▼.  SmUh,  II  Qa.  105;  CtntntngfAom  ▼.  McKMley,  22  Ind.  149; 
WiiBon  y.  6irMie»  49  Iow%  251;  Thonuu  ▼.  i^Toyd,  3  Litt  177;  Ptigh  ▼.  i?r/( 
1  J.  J.  Marsh.  399;  Ltxinifton  ▼.  lAndmy,  2  A.  E.  Manh.  443;  Turner  y.  2^- 
feO;  2  Id.  384;  CZt^  ▼.  Cloff,  7  Bush,  95;  (Tonfon  v.  Small,  63  Md.  550;  Hem- 
tnway  ▼.  ti^o^ei;  6  Pick.  821;  Famam  ▼.  Brooks,  9  Id.  212;  Cooper  v.  Cooper, 

01  MiBS.  676;  Ooofai  v.  WUUanu,  2  K.  J.  Bq.  209;  SIMa  ▼.  ^/y,  7  Id.  181; 
Partridge  v.  WeUe^  30  Id.  176;  XVeoncAe  ▼.  SaneUer,  3  Johna.  Ch.  190;  Coster 
▼.  Murray,  6  Id.  522;  ^ertftU  ▼.  Kanoii,  I  Edw.  Ch.  343;  Jones  ▼.  Person,  2 
Hawks,  269;  State  ▼.  MeOowan,  2  Ired.  Eq.  9;  fTes^y.  ifflban,  3  Jones  Bq.  102; 
Ilamiiton  v.  i9mt^  Murph.  116;  Robertson  ▼.  ZHimi,  87  K.  C.  191;  Starry, 
Starr,  2  Ohio,  321;  Coale's  Estate,  2  Pars.  8el.  Cas.  251;  Lyon  v.  MareJay,  1 
Watts,  271;  Kvta's  Appeal,  40  Pa.  St.  90;  WiOard  ▼.  WiOard,  56  Id.  119; 
CAop/m  y.  Ohene,  1  Bice  Ch.  132;  Pinhertm  y.  IToi^sr,  8  Hayw.  221;  Bryatd 
V.  Puckett,  3  Id.  252;  iJayme  y.  Hall,  5  Hatnph.  290;  Ptel«oii  y.  Ivey,  1  Yeig. 
296;  Armstrong  y.  Campbell,  3  Id.  201;  iiiuireiM  y.  Smithwiek,  20  Tex.  Ill; 

fK/ij^  y.  JDeaviM,  20  Id.  703;  Kennedy  y.  Baker,  59  Id.  150;  Payne  y.  Hatha- 
way,  3  Vt.  212;  Evarts  v.  Nason,  11  Id.  122;  Bedwood  y.  Beddick,  4  Mont 
222;  ^osltoidb  y.  Dickson,  65  Wis.  593;  bat  thai  in  cases  of  implied  or  con- 
•tmctiye  tmsts  the  statute  will  operate:  Boone  y.  ChUes,  10  Pet.  177;  Blmen- 
dor/  y.  Taylor,  10  Wheat.  152;  Beaubein  y.  Beaubein,  23  How.  190;  Hayman 
y.  JTeaSy.  3  Cranch  C.  C.  325;  Bobinson  y.  Hook,  4  Idass.  152;  Wisner  y.  ^ar- 
ne/,  4  Wash.  C.  C.  631;  Martin  y.  Bank,  31  Ala.  115;  Alston  y.  ^/^n,  34  Id. 
15;  WUwerdmg  v.  Buss,  33  Conn.  67;  Keaton  y.  Greenwood,  8  Ga.  97;  Fytfy  v. 
Collins,  9  Id.  252;  SmUh  y.  Callotoay,  7  Blackf.  86;  Ta^bof  v.  rocfe?,  5  Dana» 
199;  Pugh  y.  ^e/^  1  J.  J.  Marsh.  399;  Paine  y.  Hughes,  2  B  Mon.  138;  Lex- 
ington y.  Ohio  B.  R,  Co.,  7  Id.  556;  Manion  y.  7VtotM>rti^  18  Id.  582;  McDoweli 
y.  Goldsmith,  6  Md.  319;  (Treen  y.  Johnson,  3  Gill  ft  J.  389;  Harlow  v.  jDe^n, 
111  Mass.  195;  Murdoch  r,  Hughes,  7  Smedes  &  M.  219;  Cooper  y.  Cooper,  61 
Miss.  676;  JbAfison  y.  i9mi^  27  Mo.  591;  Cooke  y.  Williams,  2  N.  J.  £q.  209; 
McClune  y.  i9Aepfterd,  21  Id.  76;  Cuyler  v,  Bradt,  2  Caines  Cas.  326;  Hawley 
y.  Cramer,  4  Cow.  717;  Kane  y.  Bloodgood,  7  Johns.  Ch.  90;  Edwards  y.  {7m- 
versify,  1  Dey.  &  B.  325;  Wagstqfv.  Smith,  4  Ired.  Eq.  1;  Wheeier  v.  Piper, 
3  Jones  Bq.  249;  Bobertson  v.  Dunn,  87  N.  C.  191;  Walker  y.  Walker,  13  Sei^. 
ft  B.  379;  i2tMA  y.  Burr,  1  Watts,  120;  Finney  y.  Obeftran,  1  Watts  ft  S.  112; 
BaU  y.  Lawson,  4  Id.  557;  Bamsay  y.  i>ef»,  2  Desans.  £q.  238;  Mussey  y. 
iftM^,  2  Hill,  496;  Van  Bhyn  y.  Vincent,  1  McCord  Eq.  310;  Singleton  y. 
ifoore,  Bich.  Eq.  110;  Buchan  r,  James,  1  Speers,  375;  Beard  y.  Stanton,  16 
S.  C.  164;  I/&^  y.  Currin,  3  Hnmph.  462;  Hayim  y.  iToi;  6  Id.  290;  St^hen 
y.  FaiK^^  3  Hayw.  231;  Armstrong  y.  Oon^iftefl;  3  Terg.  201;  Cole  y.  Noble, 
83  Tex.  432;  Spotswood  y.  i^oiidfic^  4  Hen.  ft  M.  139;  Sheppards  y.  Turpin, 
3  Gratt  373. 

This  doctrine  has  been  admitted  oyer  sinoa  the  oaaa  of  Cholmondeley  y. 
Clinton,  2  Jacob  ft  W.  1.  The  principle  npOQ  which  the  role  is  fonnded  is, 
that  in  direct  trusts  "the  possession  of  the  tmstee  is  the  possession  of  the 
cestui,  and  that  if  he  does  not  perform  his  trust  his  posseesion  operates  nothing 
as  a  bar,  because  his  possession  is  according  to  his  title  ":  Hotenden  y.  Annesley, 

2  Schoales  ft  L.  607;  Smith  y.  King,  16  East,  283;  Keene  y.  Deardon,  8  I(L 
248;  SmUh  v,  Wheeler,  I  Vent.  129;  Avery  y.  Holland,  2  Oyer.  71;  ThompsoM 
y.  Blair,  3  Murph.  583;  Van  Bhyn  y.  Vincent,  I  McCord  Eq.  314;  bat  where 
trusts  arise  by  operation  of  law  from  the  fraud  of  one  party,  or  the  decree  of 
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a  oonrt  of  equity,  the  ytmeamaa  of  the  trustee  beoomea  tArtnei  Thompmm 
▼.  Blair,  3  Muiph.  583;  Van  Sk^  ▼.  Vimomt,  1  McOoxd  Bq.  814;  ilwry  ▼. 
Hdkmd,  2  Oyer.  71. 

It  may  be  stated  as  a  general  mle  that  the  statnte,  in  oases  of  implied 
trasta,  "mils  from  the  time  the  act  was  done  by  which  the  party  became 
chargeable  as  trustee  by  implication":  WUmerding  v.  Stiss,  33  Oonn.  77;  or 
perhaps  it  may  more  properly  be  said,  from  the  time  when  the  eegkd  could 
have  enforced  his  right  by  soit:  Kane  ▼.  Bkodgood,  7  Johns.  Ch.  90;  AoMuom 
▼•  Hook,  4  Mass.  162;  KwJUm  ▼.  Qrtemnod,  8  Qa.  97;  Cooper  ▼.  Cooper,  61 
Miss.  676;  Hoberteon  v.  Durni,  87  N.  C.  191;  CoU  v.  Noble,  63  Tex.  432. 
Where  a  person  is  converted  into  a  trustee  on  the  ground  of  fraud,  the  stat- 
ute begins  to  run  from  the  discoYcry  of  the  fraud:  Moore  v.  Oreene,  19  How. 
69;  Wheekr  y.  Piper,  3  Jones  Eq.  249;  Pugh  ▼.  Bdl,  1  J.  J.  Marsh.  399.  And 
where  reliof  is  sought  in  equity,  in  case  of  an  implied  trust,  it  is  said  that 
equity  will  f oUow  the  law,  and  the  equitable  bar  from  lapse  of  time  will  be 
applied  by  analogy  to  the  statute  of  limitations:  Bcmbien  v.  Baubien,  23  How, 
190;  Lagerty  v.  Turnley,  3  Sneed,  167;  MeDoweUy,  CMtUmith,  6  Md.  319; 
Harlow  v.  Dekon,  111  Mass.  195;  Murdoch  ▼.  Hughee,  15  Miss.  219;  Cuyler  ▼. 
Brodt,  3  Caines  Gas.  326;  Lloyd  y.  Currm,  3  Humph.  462;  Hayme  ▼.  HaU,  5 
Id.  296;  Armstrong  v.  Campbell,  3  Yerg.  201;  Sheppards  ▼.  ffaU,  3  Gratt. 
373.  In  Wood  on  Limitations,  page  418,  it  is  said  that  "  if  the  statute  were 
not  permitted  to  operate  when  an  implied  trust  exists,  the  exceptions  would 
be  endless,  as  in  fact  eyery  case  of  deposit  or  bailment  in  a  certain  sense 
creates  a  trust,  and  the  instances  in  which  an  implied  trust  may  be  raised 
are  almost  innumerable." 

To  exempt  a  trust  from  the  bar  of  the  statute,  it  must  be  a  direct  trust,  of 
the  kind  which  is  cognizable  exdusively  in  a  court  of  equity:  Xyon  v.  Mar* 
day,  I  Watts,  275;  MoreyY,  Maeon,  8  Port  211;  Carter  y,  Bennett,  6  Fla. 
214;  T/iomaa  v.  Brinqfield,  7  Ga.  154;  ffayward  v.  (hum,  82  HL  385;  Bay- 
mond  y.  Simonaon,  4  Blaokf.  77;  Lesiingion  etc  B.  B.  Co.  y.  Bridges,  7  B. 
Men.  556;  Clay  y.  Clay,  7  Bush,  95;  WhiU  v.  WhUe,  1  Md.  Ch.  53;  Johnson  v. 
Smi^i,  27  Mo.  591;  PreweU  v.  BudinQham,  28  Miss.  92;  Partridge  y.  WaO,  30 
N.  J.  Eq.  176;  Pq/f  v.  Kinney,  1  Bradf.  1;  Kane  y.  Bloodgood,  7  Johns.  Ch. 
00;  Finn^  y.  Cochran,  1  Watts  &  S.  112;  Zadiarias  y.  Zachariaa,  23  Pa.  St. 
452;  Presstey  y.  Dasis,  7  Rich.  Eq.  105;  Cocke  y.  MeGinmss,  Mart.  &  Y.  361; 
Tinnen  y.  Mebane,  10  Tex.  246.  Though  the  trust  must  be  direct,  it  need  not 
be  expressly  created.  If  tacitly  created  by  act  of  the  parties,  it  is  sufficient: 
Starr  y.  Starr,  2  Ohio,  321.  If,  howeyer,  the  trust  is  one  such  as  is  cognizable 
in  a  court  of  law,  or  which  is  within  the  concurrent  jurisdiction  of  courts  both 
of  law  and  equity,  the  statute  will  operate:  Lafferiy  y.  Tumley,  3  Sneed,  167; 
Roosevelt  y.  Marks,  6  Johns.  Ch.  266;  Mann  y.  Fair^ild,  2  Keyes,  106;  Mc» 
Crea  v.  Purmont,  5  Paige,  520;  Lindsay  y.  HyaU,  4  Edw.  Ch.  97;  Armstrong 
T.  Campbell,  3  Yerg.  201;  Kennedy  y.  Baker,  59  Tex.  150. 

How  Trustee  of  Direct  Trust  may  Put  Statute  in  Operation,  — So  long  as 
the  trust  subsists,  the  possession  of  the  trustee  is  the  possession  of  the  eestid 
que  trust,  and  the  statute  does  not  run  between  them.  But  when  the  trustee 
denies  the  trust,  and  assumes  ownership  of  the  tmst  property  in  such  a  man- 
ner that  the  cestui  que  trust  has  actual  or  constructiye  notice  of  the  repudia- 
tion of  the  trust,  the  statute  attaches  and  begins  to  run  from  that  time,  for 
such  denial  and  adyerae  claim  are  an  abandonment  of  the  fiduciary  character 
in  which  the  trustee  has  stood  to  the  property:  Botder  y.  Allington,  3  Atk. 
459;  Boone  y.  Chiles,  10  Pet.  223;  Willson  y.  Waikins,  3  Id.  252;  PhilUppi  ▼. 
nUtppi,  115  U.  a  151;  Woodr.Wood,  3  Ala.  756;  Lueasr.  DatUek,  34  Id. 
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188;  Sagtk  ▼.  iltlen,  87  Ala.  813;  Botmer  ▼.  Toung,  68  Id.  86;  lieOartkif  ▼. 
JfeOorC^,  74  Id.  646;  Beam r.  Pvyot  44  ObL  236;  Janetr,  Thwhmmiom^ 
61  Id.  368;  PerUiur,  Oartmeli,  4  Hur.  (DbL) 270;  SeoUr.  ffaddodt,  11  0«. 
268;  A)6ioii  ▼. /OM^  87  Id.  266;  CbMyiigAam  t.  JfeOicil^,  22  Ind.  148;  IFO- 
•MT.  Gnentt  49  Ioiwm»  261;  O^reaMey.  Jchmmm,  S  Gill  ft  J.  888;  Famam  ▼. 
^ivob^  9  Pick.  212;  ifunfodbY.  Bkghu,  16  Ifus.  219;  J9»fY.  BaUe^,SUo. 
Aop.  86;  ifffnAA  ▼.  Riwrdo,  62  Ma  681;  Diseoiidbe  ▼.  SamOier,  S  Johns.  Cb. 
219;  Kdmr.  Bloodgood,  7  Id.  90;  IVnimy.  Mtbme,  10  Tax.  246;  ITiUteT. 
LeoBiU,  20  Id.  703;  GimmUeffv.  OnmMeB,  17  Id.  472;  ilndiwiT.  SnMwkk, 
20  Id.  Ill;  i;«i0M  ▼.  Cbftienum,  27  Id.  407;  Starhe  r.  Starbe,  3  Rich.  438; 
mpher  V.  Xo(^  4  So^s.  ft  R.  310;  <9A6Uim  v.  BheUUm,  3  Wia.  699;  ^oiMdfc 
▼.  Didbon,  66  Id.  698.  The  trmteo  most  shoir  »  plain,  strong,  and  uaeqiiivo- 
cal  remmciatioa  to  have  tiie  benefit  of  the  statate:  Boieler  ▼.  AUingiont  8 
▲tk.  469;  PAittJfiiirf y.  PMOppi,  116  U.  &  161;  J<mmy.  ThnekmarUm,  67  GaL 
868;  G^mfn^/et  ▼.  Gimm^^  17  Tex.  472;  A>#i0idb  y.  D idbofi,  66  Wia.  693^  and 
the  caaae  next  above  dted.  And  it  most  clearly  iq?pear  that  the  eeatmi  ^me 
trtui  had,  or  ought  to  have  had,  knowledge  thereof  and  that  the  tniatee  haa 
been  giiill^  of  no  fraud  in  that  regard:  PhUUppiY.  PhiUippi,  116  U.  S.  161; 
Robinmm  t.  ^ooI^  4  Mav.  162;  HoBlie  ▼.  JIfeen,  67  Ala.  313;  JfeCarikif  ▼. 
McCkarihp,  74  Id.  646;  /omm  ▼.  T^lrodbnorlm,  07  OaL  368;  KeaUm  v.  Cfrem- 
woody  8  Qa.  97;  JZSotemY.  Jonei^  27  Id.  266;  BobeH$  ▼.  BwrdeH  61  Barb.  37; 
iVxB  ▼.  Cask,  11  Pa.  St.  207;  Bbuoeal  ▼.  €Hbbo,  I  BaiL  £q.  311;  MoffaU  v. 
AfeAonaii,  11  Hnmph.  369;  Grvmbko  ▼.  CTfMmM^  17  Tex.  472;  Andretoo  t. 
SnMwkK  20  Id.  Ill;  Xeioit  v.  CaoOoMm,  27  Id.  407.  Mere  deUy  in  the 
performance  of  an  express  trust  is  not  such  a  breadi  as  sets  the  statnte  in 
motion:  Cfooper  ▼.  Cooper,  61  Miss.  676.  Bat  where  an  act  is  done  by  a 
tmstee,  which  purports  to  be  an  execotion  of  his  trast^  he  is  thenceforth  to 
be  regarded  as  standing  at  arms-length  from  the  tmstor,  who  is  pat  to  the 
assertion  of  his  daims  at  the  hanrd  of  being  barred  by  the  statate:  Colemam 
▼.  Damo,  2  Strob.  334;  Moore  v.  Pof^kr,  1  BaiL  Ch.  196;  BriUom  ▼.  Bkk,  8 
Rich.  Eq.  271;  BoberUon  ▼.  Dutm,  87  K.  C.  191. 

The  principle  that  the  statnte  of  limitations  roLS  in  favor  of  a  trostee  trom 
the  time  of  renunciation  of  the  trusty  or  from  the  doing  of  an  aot  puportiag 
to  be  an  execation  of  the  trust,  if  the  trostee  has  aotoal  or  oonstmetiTe  bo> 
tioe  thereof,  does  not  apply  until  the  connection  is  so  wholly  at  an  end  ae  to 
indicate  tnat  the  eetttd  ^ne  ttntot  is  no  looger  controlled  by  the  inflnenoe,  pte- 
ceeding  from  the  trustee,  which  existed  daring  the  oontinnanoe  of  the  tmetx 
WoUbom  r,  Rogers,  24  Qa.  668;  iCsaten  ▼.  IfoCMer,  24  Id.  217;  WheOar  ▼. 
Piper,  3  Jones  Bq.  249. 

Lapee  of  Time  ao  Bar  in  Cose  c/  JOsepreoe  TnuL  —  The  doetrine  that  a 
teohnioal  or  direct  trust  is  not  baned  by  lapse  of  tfane  ia  dispensed  with  in 
cases  where  cironmstances  exist  calculated  to  raise  a  presumption  from  lapee 
of  time  of  a  discharge  or  extinguishment  of  the  trust:  PhilUpe  ▼.  State,  6 
Ohio  St.  122;  Dame  ▼.  CoUem,  2  Jones  Bq.  430;  Baier  t.  WMibig,  3  Sum. 
466.  In  order  that  lapee  of  time  shall  operate  to  raise  a  prasnmptive  bar, 
the  tmstee  must  have  so  oondnoted  himself  with  reference  to  the  trust  estate 
as  to  lead  to  the  conclusion  that  he  claimed  and  regarded  it  as  his  own; 
if  he  holds  in  recognition  of  the  trusty  no  length  of  time  will  bar  tiie  eeetai 
que  tnuL-  Pukom  v.  Img,  1  Terg.  296.  In  this  case,  it  was  held  that  sinoe  the 
trustsss,  and  those  claiming  under  them,  had  not  asserted  an  adverse  dahn 
above  two  years,  tiie  rights  of  ihiooeeUdqtietrmei  would  not  be  hatred,  thoo|^ 
he  had  neglected  to  daim  the  benefit  of  the  trust  for  nearly  forty  years:  Id. 

After  a  long  lapee  of  time,  during  which  tiie  eharacter  of  the  trast  haa 
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beeomo  o^9Cfu%  or  &e  mU  of  ih&  pMtm  wad  ofchor  encamftaMas  oroato  a 
]^r«aiiJ^tioii  agihirt  it,  a  oovrb  oC  eqnxftj  will  daolino  to  iateilBre:  Tapbtr  ▼. 
BM%  U  Mow  437;  Wktibm  t.  ITMke^  5  Joubs  Bii.  392.  Tham  in  *  Penn- 
VjlTKua  COM  iitai»  alter  «  dela^'  of  oeront^  yean,  a  bill  wtai  brooght  for 
an  aeooBntiag  for  certun  stockii  wbioh  bad  boon  sold  m  tnut  for  a  penoa 
who  wao  tbea  daad,  wbo  know  tho  faoti>  but  nover  sot  np  any  claim  nnder 
tho  troat^  th^oowri  rofoood  taimtorfflro:  Ifai§e^  v.  Tata,  52  Fa.  St.  811;  and 
■ee  Babatnn  v.  MadtUnt  3  Hayw.  76;  Ortffg  ▼.  Oregg^  16  N.  H.  19a  In 
Provotl  ▼.  6^«Ab,  •  Wboai.  461,  it  wao  laid  that  aftor  tbo  lapoo  of  forty  yoar% 
and  tiio  death  ol  all  tho  origmal  partieo,  tho  tmo  and  aaf a  ooono  of  a  court 
of  oqiiity  in  relatioa  to  a  tract  provod  by  otrong  cironmotaaooo  to  have  onoo 
ozisted  ]» to  abide  by  tho  mlo  of  law  which,  after  a  lapee  of  time,  will  pro- 
some  payment  of  the  debt^  anrrender  of  a  deed»  and  extingniahment  of  a 
tnwt»  where  cJaenmotiMwa  may  reaaonably  jvmtiij  it  And  eee  Perkhu  v. 
CarknaU,  4  Harr.  (DeL)  270,  where  exfcmgniahment  of  the  tnut  waa  pr^ 
somed  after  twenty  yean'  adrerae  holding.  A  bill  by  one  of  tho  next  ol 
kin  of  an  inteatata  filed  f orty-eix  yeem  after  he  had  become  of  age,  more 
than  fifty  yeaxa  after  the  death  of  the  inteotato,  and  thirty-five  years  after 
the  death  of  tbo  snnriTing  administnitor,  was  held  to  be  barred  by  the  lapse 
of  time:  Graham  ▼.  Torraneet  1  Ired.  Eq.  210.  But  in  AtuUoe  v.  Broum,  I 
Paige^  448^  a  bill  Vj  *  oettui  qu€  tnuC  against  the  tmAtee  to  enforce  the  trust 
filed  withm  twenty  yesrs  after  an  admission  of  the  tnist  in  writing  by  th« 
trostee^  and  within  six  yean  after  a  sale  of  the  trust  property  by  the  trustee, 
was  held  to  be  in  time.  It  is  held,  howerer,  that  a  court  of  equity  will  refuse 
to  interfere  where  there  baa  been  a  dear  breach  of  trust,  snd  the  cettai  qtu 
intt  has  for  along  time  acquissced  in  the  miaoondnct  of  the  trustee,  with  full 
knofwledga  ol  the  breach:  Broadhmrat  t.  B^gftny^  1  Younge  k  G.  28. 

IH8TJJICBS  OV  VaJUQVS  XEDSIS  WuiOB  ajLB  OR  ABB  NOT  WTTTOI  OmiKATlOIl 

Mr  Staiuxi  ov  lAflTATlDii&  -^It  has  been  onr  endeayor  in  the  preeeding 
part  ol  this  note  to  present  the  mlea  govefning  limitations  between  trustor 
and  trwateOk  In  the  snbdivisions  folhiwing,  we  have  collected  and  classified, 
aa  fSar  aa  poeaible^  the  Ucge  nnmber  of  cases  in  which  particuhur  trusts  have 
been  held  to  be  within  or  without  the  operation  of  the  statute  of  limitations. 

AgmtB^  Fad09%  efe. — Tha  relation  d  an  agent  to  his  xnrincipal  is  fiduciary 
in  ita  aatarc^and  if  the  party  acta  as  a  general  agent  or  £sctor,  with  no  stated 
tune  for  aoeonnting,  the  relation  is  rathar  that  of  trustee  than  of  debtor,  and 
the  atatnte  of  Umitationa  will  not  run  until  an  account  has  been  rendered  or 
a  dsfnand  therefor  made:  Toipham  v.  Braddidt,  1  Taunt  572;  Clark  v.  Moody, 
17  Mam.  14ft;  Sawyer  v.  iMMppan,  14  K.  H.  352;  HukMnB  v.  Oilman,  9  Id.  360; 
Mvtrray  v.  Cbtter,  5  Johna  Ch.  5^1;  BaM  ▼.  WaUur^  12  Barb.  298;  TayUyr  v. 
BaUt^  5  Gow.  379;  i>asy  v.  FitJd^  1  Abb.  App.  490;  Hoy^  v.  Sixme,  7  Hill, 
128;  Paschall  v.  HaU,  5  Jones  Eq.  108;  Krauae  v.  Dorraneet  10  Pa.  St  462; 
Parrit  v.  Cobb,  5  Rich.  Eq.  450;  BbUb  v.  Stokea,  2  Id.  133;  Hopkins  v.  //op- 
hkiB^  4  Strob.  Si^  297«  The  priae^e  here  involved  is,  that  the  principal  has 
ao  right  ol  action,  bat  merely  an  equitable  right  to  an  acconnt,  until  demand, 
and  henee  eiilMr  a  deoMad  must  be  proved,  or  a  reasonable  time  within  which 
to  preaame  a  demand  most  have  eiapsed:  Stamford  v.  TuUU,  4  Vt  82;  C7o^ 
igtrd  ▼.  TwUk,  4 Id.  491;  Bxxymmdv.  Simonmm,  4 Blackf.  77. 

Where,  however,  the  agency  is  special,  the  statute  attaches  upon  the  oon- 
snmmaticn  el  eaeh  tranaaotien,  or  the  aocnial  of  eeoh  item:  Mopkin$  v.  Bop- 
Mm,  4  Strobk  Bq.  997;  ior  it  ia  the  duty  of  the  agent  to  aoeennt  at  oaoe^  and 
an  aetiaa  will  lie  without  a  demand. 

In  the  oaae  of  an  ordinaxy  nolleatiiig  agents  whose  doty  is  to  reeeive 
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pay  ofw  mooflj  to  hit  principal,  the  tandanoy  of  tha  oooiia  k  to  hold  that 
tha  atateta  b^gioa  to  nm  immadialely,  regardleaa  of  wbatiiar  a  damaiid  haa 
baan  ma4ft,  vnlaai  tiia  afloat  haa  frandiilaatly  oooooalod  tha  laot  of  tiia  rwsmpt 
of  tha  mon^  by  him:  Xati  imUa  Ox  ▼.  Pami,  I  Bog.  L.  4  Bq.  44;  Oogwim  t. 
BaB^  2  DL  App.  70;  Smmont  ▼.  Hayword^  6  Cnah.  601;  CamfMl  ▼.  BoggM, 
48  Pa.  8t  524;  Alei  v.  iStofeeip  2  Rich.  320;  HopkiMY,  fTdplto,  4  Stiob.  Eq. 
207;  LawrtukM  ▼.  ^mfiA,  32  Wis.  587;  or  in  any  events  after  a  reaaonaUe  timo 
in  which  to  notify  hia  principal:  MeDotmeU  r.  Mcmigomery  Bank,  20  Ala.  313; 
HkhokY.  EkkA,  13 Barb.  632;  MUeheUv.  McLemort,  9Tex.  151. 

Whara  money  waa  dapoaited  with  an  agent  to  be  loaned  or  inveeted,  and 
no  time  for  acoonnting  waa  specified,  it  waa  held  that  the  agent  need  not 
account  nntil  demand,  and  that  the  statute  did  not  begin  to  nm  nntfl  then: 
Je9efh  y.  Bahir,  16  CaL  173;  Hcari^a  Appeal  32  Oonn.  520. 

In  the  caae  of  a  factor  residing  in  another  state,  it  haa  beoi  held  that  ha  is 
not  liable  to  an  action  nntil  a  demand,  and  hence  that  the  statute  will  not 
run  nntil  then:  Oreen  v.  WUliamB^  21  Kan.  64;  Murraff  ▼.  dmter^  5  Johns. 
Oh.  522.  But  it  is  said  that  if  a  demand  is  inoonyenient,  as  where  one  is 
aant  abroad  to  sell  goods,  with  directions  as  to  the  mode  of  remittance^  the 
statute  would  be  held  to  run  after  a  reasonable  time:  Clark  y.  Moody ^  17 
Haas.  145. 

Partnen.  —  Partners  are  trustees  for  each  other,  and  the  statute  of  limita- 
tions  will  not  run  against  their  liability  to  account  to  each  other  during  the 
continuance  of  the  partnership:  McNair  y.  Bagland^  1  Dey.  Eq.  533;  Hdm-^ 
numd  y.  Hammond,  20  Ga.  556.  Whether  the  statute  oommencea  to  run 
immediately  upon  a  dissolution  depends  on  the  facta  of  each  caae:  Monty  y. 
Tuigle,  29  Ma  437.  If  the  dissolution  winds  up  the  concern,  and  there  are 
no  further  dealings  between  the  partners,  the  statute,  of  oourse,  runs  at 
once.  Bat  where  one  partner  ia  anthoriaed  by  tha  agreement,  upon  diasolu* 
tion,  to  carry  on  tha  business,  so  aa  to  dispose  of  the  firm  asaeta,  the  troat 
continuea,  and  the  statute  does  not  run:  Caualer  v.  Wharton,  62  AIil  358. 
It  is  held  that  upon  death  of  a  partner,  the  statute  runa  at  once:  Leakey  r, 
Imkey,  Plrea  Ch.  518;  Knox  y.  Oye,  L.  R.  5  U.  L.  674;  Woitman  y.  SmUh,  6 
Jonea  Eq.  124. 

Exoatiore  and  AdminUiratort. — Executors  and  administrators  are  direct 
trustees  of  tha  property  of  the  decedent  for  the  heirs  or  repreaentatiyes,  and 
cannot,  as  against  them,  set  up  the  statute  of  limitations  so  long  as  the  re- 
lation exists:  Arden  y.  Arden,  1  Johns.  Oh.  314;  Durden  y.  OaekeU,  2  Yeate% 
271;  Dillenbamgh'B  Estate^  4  Whart.  177;  Deeouehe  y.  Saoatkr,  3  Id.  316;  Nor^ 
rie'e  Appeal,  71  Pa.  St  106;  Ward  y.  Buder,  2  Hen.  &  M.  154.  The  relation 
terminates  with  the  dismimwil  of  the  executor  or  administrator,  and  the 
statute  begins  to  run  in  his  fayor  from  that  date:  Jaeobe  y.  Pou,  18  Gku  546. 
Until  then  an  action  to  compel  a  settlement  by  the  administrator  is  not  within 
the  statute:  Brinklty  y.  WUUe,  22  Ark.  1;  Orani  y.  Hughes,  04  K.  0.  231. 
An  executor  does  not  cease  to  be  a  trustee  upon  the  settlement  of  his  aooounta 
in  the  probate  court,  but  will,  if  assets  are  left  in  hik  hands,  continue  to  hold 
them  for  the  purposes  of  the  will  as  trustee:  Thompeon  y.  McOaw,  2  Watts, 
161;  unless  he  at  the  time  denies  that  anything  is  due,  in  which  case  hit 
holding  is  adyerse,  and  the  statute  begins  to  run:  Dreisbaeh^s  Appeal,  2  Bawl<^ 
287;  Dabler  y.  Snaoely,  5  Watts,  225;  Webeier  y.  Webster,  10  Ves.  93.* 

A  legacy  ia  not  neceasarily  held  aa  a  trust:  Dtmden  y.  OaekeU,  2  Yeates, 
271;  but  it  may  be  so  held,  and  the  legatee  will  not  then  be  barred  by  liqiae  of 
time:  PhttUpe  w.  Mummge,  2  Myhie  &  O.  309.  Where  an  executor  seta 
apart  and  approprtatea  a  specific  sum  to  satisfy  a  legacy,  he  is  considered  to 
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ha^a  changed  the  ehancter  of  exeeator  for  that  of  tnuteo:  ByrehaU  ▼.  Brad- 
-  /ord,  Madd.  ft  G.  13;  IHx  r.  Bm/ord,  19  BeaT.  409;  Brovafiam  ▼.  PoukU,  19 

^  Id.  133;  TV^m  ▼.  Jadtion,  80  Id.  804.    In  ZH»  ▼.  Bur/ord,  p^pra,  an  exeeator 

-'^  npon  trust  had  assented  to  a  specific  legacy,  and  it  was  held  that  the  legacy 

'  thereby  became  clothed  with  a  trost    When  a  legacy  of  the  residue  or  re- 

mainder of  an  estate  is  given,  it  is  held  that  the  executor  becomes  a  trustef 
>'r  as  soon  as  the  residue  is  ascertained:  WUbnoU  ▼.  JenhbUf  1  Beav.  401;  Daoen- 

fori  V.  Stqffard,  14  Id.  319;  BuUoek  ▼.  Dcwmb^  9  H.  L.  Gas.  1;  Ex  parte  Dover, 
..^  6  Sim.  600.    If  an  executor  holding  a  legacy  give  notice  to  the  legatee  that 

unless  it  is  claimed  he  will  not  pay  it,  this  will  be  treated  as  a  disavowal  of 
h-e.-  the  trust,  and  the  statute  will  commence  to  run:  Rcbton  v.  Jonm,  27  Ga.  266; 

:^.  Lewis  v.  Ccutleman,  27  Tex.  407;  Coleman  v.  Davis,  2  Strob.  Eq.  334.     Long 

■s.  delay  in  malriiig  a  demand  for  a  legacy  may  raise  a  presumption,  if  the  party 

knows  of  his  rights,  that  it  has  been  paid  or  that  the  legatee  relinquished  his 
■^  claim  to  it:  ffigghs  v.  Craxtford,  2  Ves.  Jr.  572;  Parher  v.  Ash,  1  Vem.  256; 

Tlufmpson  v.  McOaw,  2  Watts,  161.  Each  case  depends,  however,  on  its  pe- 
culiar circumstances,  and  where  a  party  is  ignorant  of  his  rights,  an  account 
will  be  decreed  after  a  considerable  time  has  elapsed:  Pickering  v.  SUnfordp 
2  Ves.  Jr.  584;  Jones  v.  Tuberville,  4  Bro.  C.  C.  114;  Dean  v.  Dean,  9  N.  J.  Bf, 
425.  In  PeoMck  v.  Black,  4  Id.  61,  where  a  bill  to  recover  a  legacy  to  a  mar^ 
ried  woman  was  filed  thirty-one  years  after  the  testator's  death,  twenty-four 
years  after  the  settlement  of  the  estate,  and  seventeen  years  after  the  death 
of  the  executor,  and  no  cause  for  delay  was  shown,  the  biU  was  dismissed  on 
the  ground  of  presumption  that  the  demand  had  beoi  paid,  arising  from  lapse 
of  time. 

Executors  are  not  regarded  as  trustees  for  the  creditors  of  the  estate,  and 
a  mete  bequest  to  the  executor  in  trust  to  pay  debts,  or  a  mere  direction  in 
the  will  that  the  executor  pay  the  debts,  does  not  create  a  trust:  OughUrlonif 
V.  Powis,  Amb.  821;  Proud  v.  Proud,  32  Beav.  324;  8coU  v.  Jones,  4  Clark  & 
F.  382;  Bktkeway  v.  Strafford,  3  Penr.  h  W.  373;  Andrews  v.  Brown^  8  Prec 
Oh.  385;  Anonymous,  1  Salk.  154;  Burke  v.  Jones,  2  Ves.  ft  B.  276;  Lewis  v. 
Ford,  67  Ala.  143;  Parker  ▼.  Cater,  8  Tex.  318;  nor  will  a  testamentary  pro- 
vision that  a  debt  barred  by  the  statute  be  paid  create  a  trust:  Smith  v.  Oil' 
iette,  59  Id.  86;  nor  a  provision  authonidng  debts  to  be  paid,  and  empowering 
the  executors  to  compound,  compromise,  submit  to  arbitration,  or  otherwise 
settle  the  same:  Bhodgood  v.  Bruen,  4  Sand.  427.  But  where  a  testator 
creates  a  trust  for  the  payment  of  certain  creditors,  naming  them,  it  has  been 
held  that  the  executor  holds  as  trustee:  WiUiamson  v.  Naylor,  2  Younge  ft 
O.  210,  note.  A  mere  power  in  gross  to  sell  realty  for  the  payment  of  debts 
will  not  create  the  executor  a  trustee  for  the  creditors:  Didtinsonv.  Teasdale, 
14  De  Gex,  J.  ft  S.  62;  Hubbard  v.  Epps,  9  Baxt.  231.  But  it  has  been 
held  that  where  realty  is  not  regarded  as  assets  in  the  hands  of  the  executor 
or  administrator  for  the  payment  of  debts,  such  a  devise  will  suspend  the 
operation  of  the  statute  as  to  all  debts  not  barred  at  the  testator's  decease: 
Burke  v.  Jones,  2  Ves.  ft  K  276;  ScoU  v.  Jones,  4  Clarkft  F.  382.  An  express 
testamentary  trust  for  the  payment  of  debts  will  not  revive  the  statute  as  to 
debts  which  are  barred,  but  may  suspend  the  statute  as  to  debts  which  are 
not  barred,  at  the  testator's  death:  Agnew  v.  TeUerman,  4  Pa.  St.  56.  Where 
a  debtor  promises  that  if  the  creditor  will  wait,  he  shall  be  paid  from  a  pro- 
vision to  be  made  for  him  in  the  debtor's  will,  and  the  debtor  makes  such  a 
will  but  afterwards  revokes  it,  it  is  held  that  nothing  has  been  done  which 
affects  or  suspends  the  running  of  the  statute:  Petrie  v.  MoU,  38  Hun,  259. 
An  exeeator  entering  upon  and  holding  the  lands  of  the  testator  does  so 
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as  tnutea^  mlMi  it  k  olMHcly  pvofed  that  he  claims  adversely  wiUi  notioe  to 
tile  hsixs  or  devisees:  ifonuoy  ▼.  Deaa^  2  Deaana.  B^.  233. 

An  administrator  pnrdbaai&g  ai  his  own  sale,  without  any  attempt  at  con* 
cealment»  holds  adverselj  to  the  heixs»  and  no  trust  is  created:  McGaugkep  ▼. 
^fvioii,  4A  Arii^  25;  or  at  most  an  implied  trast,  which  will  be  baned  after 
ezpixation  of  the  statatory  period:  Sehwmdtrmne  ▼.  Mi$ecdfy,  1  Bail.  Eq.  304. 

The  statnte  of  limitattans  will  mn  in  favor  of  eseoators  de  mm  toH:  Bogd 
r.  Lee,  12  Lea^  77.  An  executor  wlio  has  not  proved  the  wiH,  hut  who  is 
permitted  by  his  oo-exeoutors  who  have  proved  it»  to  take  into  his  hands 
funds  of  the  estate,  does  not  become  a  trustee  as  to  them  ol  the  property  so 
received;  and  the  statute  of  limitations  will  bar  a  suit  in  equity  sfpinst  him» 
which  is  not  brought  within  a  limited  time:  Marek  v.  OUver,  14  N.  J.  Eq.  269. 
In  a  suit  by  executors  for  a  share  of  fees  due  their  teetator  for  professional 
services  as  attorney  for  the  estate,  the  statute  was  pleaded  in  bar,  to  which 
was  pleaded  on  taial  an  alleged  trust:  held,  that  there  being  no  fraud  or 
concealment  in  receipt  of  the  f  eee^  and  no  proof  that  he  agreed  to  hold  them 
in  trust,  no  such  trust  arose  as  would  prevent  the  running  of  the  statute: 
YTeasfer  T.  NewboM,  41  Pa.  St.  482. 

The  executor  or  administrator  of  a  trustee  for  another  cannot  plead  the 
statute  in  bar  of  a  claim  of  i^M  eetM  qwe  truat  for  settlemsnt  of  the  trust: 
Johnaon  t.  Overman,  2  Jonee  Eq.  182.  Ji,  however,  a  liabilify  of  a  decedent 
originating  in  a  trust  assumed  the  eharaoter  of  a  debt  merely,  the  eetkd  ^us 
lies  would  of  course  become  a  mere  creditor,  and  liaUe  to  be  beixed  as  such: 
Treeothidsr.  Atutin,  4 Mass.  16. 

OuanUan  and  Ward — Ii^aney. — A  guardian  stands  in  the  relation  of 
trustee  to  the  ward,  and  the  statute  is  not  applicable  to  his  aooount:  Kimbatt 
V.  Ivee,  17  Vt  430;  Maihee  ▼.  BenmeU,  21  K.  H.  204;  Chamberlain  v.  Batef, 
65  Vt.  378.  It  has  been  held  that  even  after  the  relation  is  terminated  the 
statnte  wiU  not  bar  a  guardian's  daim  against  his  ward  if  the  delay  is  suffi* 
ciently  explained:  KkfAaU  v.  IveB,  mpra.  Thus  in  Haj^den  v.  Siorn,  1  Duvall, 
396,  where  a  person  received  money  as  guardian  a  few  days  after  his  techni- 
cal guardianship  had  expired,  his  ward  continuing  as  before  one  of  his  house- 
hold, he  still  maintaining  the  praotioal  relations  of  curator,  it  was  held  that 
he  could  not  be  proteoted  by  the  statute  of  limitatione  against  the  daim  of 
the  ward  for  the  money.  But  in  Taiflor  ▼.  KUgere,  38  Ala.  264^  the  oontrary 
was  held,  and  this,  it  is  said  by  Wood,  seems  to  be  the  better  ruling:  Wood 
on  Limitations,  sec.  204.  Where  the  cause  of  action  arises  from  matters  ac- 
cruing after  the  guardianship  has  ceased,  however,  it  seems  proper  that  the 
statute  should  not  operate:  Shearman  r,  AUne,  4  Pick.  283^ 

After  an  infant  ward  comes  of  age,  tiie  fidndary  relatioii  of  the  guardian 
ceases;  they  stand  as  debtor  and  creditor,  and  the  daim  of  the  ward  is  dearly 
subject  to  be  barred  by  the  statute  of  Hmttations:  BuU  v;  Toweon,  4  Watts 
h  8.  657;  Bertim  v.  Varian,  1  Edw.  Oh.  343. 

A  man  intruding  upon  the  estate  of  an  infant^  and  taking  tiie  profits  tiiereol, 
will  be  treated  as  guardian,  and  cannot  set  up  the  statute  of  limitatieos 
against  the  daims  of  the  in&nt:  Ooodhue  v.  BamweU,  Rioe  Ch.  198.  Where 
a  father  recdves  a  legacy  of  his  minor  duld,  a  trust  is  raised  by  operation  of 
law  in  respect  to  the  funds  so  received,  which  is  within  the  operation  of  the 
statute^  the  &ther  having  no  right  as  natural  guardian  of  his  children  to  in- 
termeddle with  thdr  estate:  Ba^ftOeY,  HaO,  5  Humph.  290.  Where  a  sale  of 
infant's  property  was  made  by  a  master  under  a  decree^  by  which  he  was 
directed  to  sdl  and  apply  the  interest,  and  as  mnoh  as  might  be  neoessaiy 
ef  the  prindpal  of  tne  proceeds,  to  the  support  of  the  inftmt^  it  was  hdd  tiiat 
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be  WM  *  tnirtMb  nd  ilMft  llba  steteto  dBd  Mi  in  affiiMi »  flail  by  llba  m. 
iHitB  for  aa  Mooni^  ndfl  be  had  daoiad  bis  lidbilitj:  Bmmetdr.  OMm^  I 
BMLCh.482.  InOiiaiT.CWw,  112  lfd.49S^»  bodaod  «ad  wife  cowre^ 
■II  of  the  wife's  property  on  naked  tnut  for  use  of  tlw  iafn;^  tlie  biwhiiMi 
oontmuiikg  to  manage  ii.  It  was  lield  tbat  a  tr«at  wae  umiid  against  wliidi 
the  statote  woold  not  nm.  Ibe  statute  of  limitations  does  not  mn  in  favor 
of  atmsteeof  a  minor  aatm  qm$  tnut  to  bar  a  reeofvery  for  waste  oommitted 
1^  him  on  the  trost  estate  dnziBg  the  minority  of  tiweesM:  WpmtT,Di^0em' 
iafir^  2  Gxant  Gas.  334. 

Vm^r  and  Vendee,  — After  a  sale  of  real  estate  and  before  a  oonvejanoe^ 
the  vendor  in  poosession  is  held  to  be  the  tmstse  of  the  legal  title  for  the 
▼endee,  and  the  vendor's  possession,  while  it  osn  be  reasonably  sepposed  to 
be  in  acoordanoe  with  the  tnist»  will  be  oonstraed  to  be  tbat  of  the  Tendee, 
and  the  statnte  of  limitations  will  not  operate:  Orakam  ▼.  Neieomt  5  Humph. 
606;  ffarriar.  Gag,  16  Ark.  122;  SearieU  ▼.  Aeiler,  3  Jonee  Bq.  6i.  Bqnity 
treats  tiie  vendee  who  has  folly  performed,  on  bis  paM»  as  the  abeointe 
owner,  and  the  vendor  as  a  naked  trustee  disiged  with  the  simple  dnty  to 
oonvey  to  the  vendee  upon  demand,  and  the  statnte  doee  not  begin  to  r«n 
upon  his  right  to  a  specific  performance,  nntil  the  vendor  has  given  notioe  of 
his  intention  not  to  convey,  or  has  done  some  other  nneqaivocal  act  indtcat- 
ing  that  he  claims  and  holds  the  land  adversely:  Xoec  v.  WatUme,  40  OaL 
647;  S.  0.,  6  Am.  Bep.  624.  If  the  vendee  is  in  possession  nnder  his  con- 
tract, the  statnte  cannot  nm  npon  his  ri^t  to  a  conveyance:  Bodleif  v.  Fer" 
ffueon,  30  GaL  611;  Morrie(m  v.  WHeim,  13  Id.  496;  Xove  v.  WatUme,  40  Id. 
647;  8.  0.,  6  Am.  Bep.  624;  MAardetm  v.  JTkAm,  6  Watts,  209;  MmUrn  v. 
WiUink,  7  Serg.  &  B.  297;  Htmmingy.  ZimmeredtiUe,  4  Tez.  169;  MUtAeUr. 
Bkepperd,  13  Id.  484;  Holman  v.  CtieweUt  16  Id.  394;  rartfeman  v.  Xomsou, 
17  Id.  10;  Newton  v.  Daeie,  20  Id.  419. 

PuTchaeerfir  Anolhei'e  BeneJU*  — Where  one  by  agreement  porobases  land 
with  another's  money  for  his  benefit,  bat  takee  the  title  in  his  own  name,  a 
trust  is  created  by  consent  of  the  parties,  and  the  statnte  will  not  oommence 
to  ran  ontQ  a  repudiation  of  the  trost  and  adverse  claim  by  the  trostee: 
ArfdUnsm  v.  HtMinmm,  4  Desans.  Bq.  77;  MeDomaU  v.  Jfoy,  1  Bich.  £q. 
91|  as  where  a  hasbond  parchased  with  his  wife's  money,  taking  the  title  in 
his  own  name:  MUner  v.  Hylamd,  Tl  Ind.  468.  Bat  where  the  trastee  took 
ibe  conveyance  in  his  own  name,  withoat  the  consent  of  those  whose  money 
paid  for  it,  his  holding  woold  be  adverse^  and  the  statnte  would  mn  at  once: 
Ketmedy  v.  Kennedy,  26  Kan.  151.  Where  one  porchases  with  his  own  money, 
on  an  agreement  to  hold  the  property  for  the  benefit  of  another,  this  creates 
BMtely  a  technical  trnst  subject  to  the  bar  of  the  statate:  MeDcmM  v.  May, 
1  Bich.  Eq.  91;  Hughee  v.  Hughee,  Cheves  L.  &  Eq.  33. 

Power  to  SeU.  — A  simple  power  to  sell  property  does  not  create  an  express 
trnst  which  suspends  the  operation  of  the  statute  of  limitations:  Diehmeim  v. 
TeaedaU,  14  Do  €^ex,  J.  &  8.  62.  But  a  power  of  attorney  given  by  A  to  B, 
placing  the  whole  property  of  A  at  the  Hieposal  of  B^  with  fall  authority  te 
collect  all  claims,  and  make  sale  of  all  property,  real  or  personal,  and  out  of 
the  interest  of  the  proceeds  to  pay  for  the  maintenance  of  A,  with  a  provis- 
ion that  B  shall  account  whenever  desired,  is  a  direct  trust,  which  lapse  of 
time  or  the  statate  of  limitations  will  not  bar:  Cocke  v.  WUUetma^  2  N.  J.  £q. 
909. 

Aeeifpeoee  for  Bem^i  q^  OreiUon.  — An  aiiignee  in  bankrapt^  or  insol- 
r,  or  lor  the  benefit  of  creditors  generally,  as  soon  as  the  property  be- 
vwted  in  him,  beemnss  a  trastee  for  the  oreditoi%  and  from  that  time 
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the  statute  ceases  to  ran  against  them:  Ek  parte  Ro$$,  2  Glyn  &,  J.  40,  330; 
Tn  re  Eldridgt  &  Co.,  12  Nat.  Bank.  Reg.  640;  Mhwt  ▼.  Thacher,  1  Met.  318; 
MiUary,(narh,lU.43&',  /»  re  Z;€tf?tan,  32  Md.  225;  HedoeH't  Appeal,  2AV9^ 
8t.  482;  L&max  v.  PendlOon,  2  Call,  538. 

Money  Held  in  TrtuL  — Where  money  is  held  in  trost,  and  is  therefore  not 
recoverable  Ut  law,  the  statute  of  limitations  will  not  ran:  KtUa^e  Appeal,  40 
Pa.  St.  90.  Deposit  of  money  to  be  kept  until  demand  creates  an  express 
trust,  and  the  statute  runs  only  from  the  time  of  the  demand:  Zuck  v.  Cuhp, 
59  CaL  142.  Where  a  trustee  converted  trust  moneys,  held  that  the  statute 
did  not  begin  to  ran  until  the  eettud  had  notice  of  the  conversion:  Terry  v. 
Bale,  1  Demaresti  452.  If  a  sheriff  and  judgment  creditor  hold  money  in 
trust  to  pay  over  to  other  creditors,  who  have  appealed  from  that  judgment, 
they  cannot  avail  themselves  of  the  bar  of  the  statute:  Ouy  v.  Edwards,  30 
Miss.  218.  A  surplus  paid  to  a  town  to  equalise  bounties  due  to  soldiers  is 
held  in  trust  for  the  soldiers,  and  the  statute  does  not  run  against  their 
action  to  recover  the  same:  McOuhre  v.  Linnem,  74  Me.  344.  A  county, 
being  a  direct  trustee  in  disbursing  school  funds,  cannot,  in  an  actiou  by  the 
attorney-general  of  the  state  to  recover  funds  unlawfully  paid  to  a  county 
officer  for  collecting  and  disbursing  such  funds,  plead  the  statute:  Hmh  v. 
CommieaUmere,  103  Ind.  497.  County  taxes,  illegally  exacted,  are  not  held 
in  trust  for  the  tax-payer,  so  that  the  statute  cannot  be  pleaded  in  an  action 
to  recover  them:  Newaom  v.  Bartholomew  County,  103  Id.  626.  An  order  by 
a  cestui  que  trust  to  pay  five  hundred  dollars  from  his  estate,  accepted  by  the 
trustee  and  assigned  by  the  payee,  constitutes  a  direct  trust  between  the 
trustee  and  the  assignee,  which  is  not  within  the  operation  of  the  statute: 
Bigehw  v.  Co^n,  60  Vt.  408. 

Trustee's  LiatuSty  /or  Breach  of  Trust  creates  a  simple  debt,  and  will  be 
barred  by  the  statute  of  limitation:  Farr  v.  Farr,  I  Hill  Ch.  387;  Britton  v. 
Lewis,  8  Rich.  Eq.  271.  Though  it  is  said  that  if  the  trust  be  created  by 
specialty,  neither  the  trustee  nor  his  executor  can  plead  the  statute:  BretUc' 
basik  V.  Ooodmn,  L.  R.  6£q.  645;  Baherr.  Martin,  6  8im.  380;  Obu  v.  Bishop, 
I  De  Qex,  F.  &  J.  137;  Story  v.  Gape,  2  Jar.,  N.  S.,  706. 

Cestui  Barrbd  when  Tkustee  Babred.  -—  Where  the  trustee  is  barred  by 
the  statute  of  limitations,  it  is  said  that  the  cestui  que  trust  is  also  barred: 
OholmondeUy  v.  CUnUon,  2  Mer.  360;  MoUon  v.  Henderson,  62  Ala.  426;  Pen- 
dergastY,  Foley,  8  Ga.  1;  WingfieldY.  Virgin,  51  Id.  139;  Brady  v.  Walters, 
55  Id.  25;  Chss  v.  Singleton,  2  Head,  67;  Williams  v.  Otey,  8  Humph.  563; 
WooUmde  v.  Planters*  Bank,  1  Sneed,  297;  whether  he  be  under  a  disability 
or  not:  Id.;  Parker  v.  Hall,  2  Head,  641;  Weaver  v.  Lshnan,  52  Md.  706; 
Wingfield  v.  Virgin,  51  Gk.  139. .  But  this  rule  applies  only  when  the  ceHm 
has  the  mere  equitable  interest,  and  the  trustee  is  competent  to  sue,  but  fails 
to  do  so:  Parker  v.  HaU,  2  Head,  641;  Weaver  v.  Leiman,  52  Md.  708.  If 
the  legal  title  is  in  the  cestui  que  trust,  or  is  cast  upon  him  by  operaticm  of 
law,  he  will  not  be  barred,  though  the  statute  has  ran  against  tlie  trastee: 
Wingfield  v.  Virgin,  61  Oa.  139.  And  if  the  trastee  has  estopped  himself 
from  suing,  by  a  sale  of  the  property,  thus  uniting  with  the  purchaser  in  a 
breach  of  trusty  the  wrong  is  to  the  beneficiaries,  not  to  him.  He  cannot  sue, 
and  the  beneficiaries,  therefore,  if  under  disability,  are  not  affected  by  the 
statute:  Parkers.  HaU,  2  Head,  641;  Evertsen  v.  Tappen,  6  Johns.  Ch.  497; 
Jones  V.  Ooodtoin,  10  Rich.  Eq.  226;  Fish  v.  WUson,  15  Tex.  490. 

One  who  purchases  of  a  trustee  trust  property,  bona  Jide,  and  without  no- 
tice of  the  trust,  acquires  a  good  title  against  the  eestut  que  trust:  Prevo  v. 
Walters,  6  BL  35;  Wyst  v.  DandrUge,  35  Miss.  672;  Christmas  v.  ififaAtfl;  i 
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Ind.  Eq.  535;  Hendemm  ▼.  Dodd,  1  BuL  Eq.  138;  Bmdwa  ▼.  Wilder,  4 
McCord,  294;  Bradben  ▼•  MUter,  4  Watto  &  S.  102;  Vat  a  porohaMr  with  no- 
tice, actual  or  constraotivei  of  the  trust,  holds  the  title  as  trustee,  and  stands 
in  tiie  place  of  his  grantor,  and  is  chargeable  with  tho  trust:  Jones  y.  Shot- 
tuck,  41  Ala.  262;  Webiler  ▼.  French,  11  HL  254;  SUwari  v.  Chadwick,  8  Iowa» 
463;  Pwmm  ▼.  Ivey,  1  Yerg.  296;  Thaifer  ▼.  Cromer,  1  McCord,  395;  Warn- 
hurue  ▼.  Kenmedy,  4  Desans.  Bq.  479.  Where  one  borrowed  trust  money, 
knowing  it  to  be  snch,  it  was  held  that  he  could  not  plead  the  statute  in  bar 
to  a  snit  for  recovery  of  the  debt:  Merrman  ▼.  Caimoiun,  9  Baxt.  93.  In 
/one*  ▼.  Ooodwhi,  10  Bich.  Eq.  226»  a  person  purchased  of  a  husband  who  was 
tmstee  for  his  wife,  a  negro  slave,  the  porchaser  having  notice  of  the  trast, 
and  the  wife  being  ignorant  of  the  sale.  It  was  held  that  he  ooold  not  ac- 
quire a  title  under  the  statute  of  limitations  as  against  the  wife.  If  a  gran- 
tor from  a  trustee  can  show  a  clear  renunciation  by  the  trustee,  he  may 
acquire  a  titie  by  adverse  possession:  Boteier  v.  AUinffUm,  3  Atk.  459. 

Statuts  ot  Limitations  as  bktwkbn  Bailor  and  Bailxs.  —The  legal 
titie  to  property  bailed  is  in  the  bailor,  and  not  in  the  bailee,  and  the  bailor 
is  entitled  to  have  the  possession  of  the  property  upon  demand,  subject  to 
the  conditions  of  any  agreement  between  the  parties;  and  upon  a  refusal  by 
the  bailee,  a  right  of  action  at  law  immediately  aocmes.  Bailments  are 
therefore  not  trusts  in  any  sense  which  will  exempt  them  from  the  operation 
of  tho  statute  of  limitations:  Set  Wood  on  Iiimitations,  sec  200^  p.  4ia 
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is  indorsed  to  and  held  by  a  creditor  as  security  for  the  payment  of  a 
debt,  without  any  other  express  agreement,  gttcere, 

Whsthxr  Foreclosurs  and  Sale  ot  Kegotiable  iNffrRXTMXNT  Held  in 
Pledge  can  be  decreed  in  satisfaction  of  the  debt  for  which  it  is  held, 
under  ordinary  circumstances,  qucere. 

Forbolosure  and  Sale  or  Negotiable  Instrument  Held  as  Pledge  is 
authorized,  when  the  maker  resides  in  a  remote  country  or  a  different 
state,  and  it  does  not  appear  that  he  has  any  property  within  the  juris- 
diction subject  to  seizure  and  sale. 

Action  praying  foreclosure  and  sale  of  note  held  by  plain- 
tiff as  security  for  the  payment  of  a  debt  due  from  defendant. 
The  opinion  states  the  facts. 

Doyle  and  Barbery  for  the  appellants. 

WiUon  and  Crittendenj  for  the  respondent. 

By  Court,  Crockett,  J.  The  facts  of  the  case  are,  that  the 
plaintiffs  loaned  to  the  defendant  five  thousand  dollars  in  gold 
coin,  and  took  his  promissory  note  therefor.  At  the  same  time, 
and  as  collateral  security,  the  defendant  indorsed,  transferred^ 
and  delivered  to  the  plaintiffs  a  promissory  note  of  one  Fer- 
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guson  for  twelve  fhonsand  dollars,  payable  to  the  defendant 
on  his  order  or  demand.  It  further  appears  that  a  large  pro- 
porticHi  of  the  debt  from  the  defendant  to  the  plaintiffs  remains 
due  and  unpaid;  that  Ferguson  resides  in  the  state  of  New 
York,  and  the  plaintiffs  caused  the  note  for  twelve  thousand 
dollars  to  be  presented  to  him  for  payment,  which  was  refused^ 
and  the  note  was  thereupon  protested  for  non-payment. 

The  complaint  in  this  acticm  states,  substantially,  the  fore- 
going facts,  and  prays  for  a  foreclosure  and  sale  of  Ferguson's 
note  in  satisfaction  of  the  debt  due  from  the  defendant,  and 
for  a  personal  judgment  against  the  defendant  for  the  de- 
ficiency. The  answer  does  not  deny  the  foregoing  facts,  but 
sets  up  as  a  defense  to  the  action  that  it  is  the  duty  of  the 
plaintiffs  to  collect  Ferguson's  note  by  process  of  law,  and 
apply  the  proceeds  to  the  satisfaction  of  their  demand;  and 
that  the  court  has  no  authority  to  decree  a  foreclosure  and  sale. 
On  the  trial,  the  district  court  decided  the  transaction  to  be  a 
pledge,  and  not  a  mortgage  of  Ferguson's  note;  and  held,  as 
a  conclusion  of  law,  that  the  plaintiffs,  as  pledgees,  have  no 
authority  to  sell  the  note,  or  cause  it  to  be  sold,  in  satisfaction 
of  their  demand,  and  cannot  maintain  an  action  for  the  fore- 
closure and  sale  thereof. 

The  court  also  refused  to  enter  a  personal  judgment  against 
the  defendant  for  the  amount  due,  and  dismissed  the  com- 
plaint with  costs;  and  thereupon  the  plaintiffs  have  appealed. 

If  the  transaction  be  held  to  be  a  chattel  mortgage,  and  not 
a  pledge,  it  is  conceded  by  counsel  that  it  might  be  foreclosed, 
as  any  other  mortgage.  Treating  it  as  a  mortgage,  no  reason 
has  been  suggested  why  it  might  not  be  foreclosed.  Nor  do 
we  understand  counsel  as  controverting  the  proposition  that  a 
pledgee  of  personal  property  may,  if  he  elects  so  to  do,  cause 
the  pledge  to  be  sold  under  a  decree  of  a  court  of  equity  in 
satisfaction  of  the  debt.  But  it  is  insisted  that  a  pledge  of 
commercial  paper,  such  as  notes,  bonds,  and  bills,  stands  upon 
a  different  footing,  on  account  of  their  peculiar  nature;  that 
in  the  absence  of  a  contract  to  that  effect,  authorizing  a  sale 
of  them,  the  pledgee  has  no  power  to  sell  them  or  cause  them 
to  be  sold  by  a  decree  of  a  court  or  otherwise,  and  can  only 
make  them  available  by  collecting  them  in  due  course  of  law. 

For  the  purposes  of  this  decision,  we  shall  assume  that  the 
transaction  in  question  was  a  pledge  and  not  a  chattel  mort- 
gage, and  shall  assume  it,  also,  as  a  conceded  point,  that  a 
pledge  of  personal  property  may  be  foreclosed  by  a  decree  of 
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a  coBFt  of  Qiquity  in  the  Baoie  manner  and  with  like  eflbet 
«8  if  it  irere  a  mortgage.  This  brings  ns  to  the  ipieetion 
whether  or  not  a  pledge  of  a  bond,  bill,  or  promiBSory  note 
stands  tipon  a  diflforent  footing.  The  argument  for  the  re- 
apcmdent  on  this  point  is  foanded  chiefly  on  considerations 
of  pabUc  policy.  It  is  said  thdt  to  permit  a  sale  of  such  se- 
cnrities  would  often,  and  perhaps  generally,  result  in  a  ruin- 
ous sacrifice  greatly  injurious  to  the  debtor,  and  equally  so  to 
the  creditor,  unless  he  should  avail  himself  of  his  superior 
information  in  respect  to  the  solvency  of  the  maker  of  the 
paper,  to  purchase  it  at  the  sale  for  less  than  its  value,  which 
would  be  a  great  hardship  upon  the  pledgor;  that  a  sale  of 
the  paper  is  not  necessary  to  enable  the  pledgee  to  make  it 
available  for  the  satisfEustion  of  his  demand,  inasmuch  as  he 
is  clothed  with  the  necessary  power  to  enable  him  to  enforce 
the  coUaotion  of  the  security  pledged,  which  is  all  that  the 
pledgee  can  reasonably  demand. 

The  leading  case  relied  upon  in  support  of  this  proposition 
is  Wheder  v.  NewhoM,^  6  Duer,  29,  and  afterward  affirmed  in 
16  N.  Y.  892. 

The  facts  of  the  transaction  in  that  case  were  very  similar 
to  those  we  are  considering;  but  in  that  case,  instead  of  resort- 
ing to  a  court  of  equity  to  procure  a  judicial  sale  of  the  note 
which  was  pledged,  the  pledgee  caused  it  to  be  sold  in  the 
market,  without  a  proper  demand  and  notioe,  and  it  was  the 
validity  of  that  sale  which  was  in  contest  The  court  held 
the  sale  to  be  void, — 1.  For  want  of  a  proper  notice;  and  2.  On 
the  ground  that,  in  the  absence  of  a  contract  expressly  author- 
iring  a  sale,  the  law  would  not  imply  an  authority  in  the  pledgee 
to  sell  the  security  for  his  indemnity,  nor  any  authority  except 
to  collect  the  amount  due  on  the  notes  which  were  pledged, 
and  to  apply  the  proceeds  in  satisfaction  of  his  demand.  The 
precise  point  before  us  in  this  case,  to  wit,  the  right  of  a  pledgee 
to  resort  to  a  court  of  equity  for  a  sale  of  the  security,  was  not 
involved  in  that  case.  The  court  does  not  decide  that  under 
special  circumstances  a  sale  may  not  be  decreed.  On  the 
contrary,  it  says:  ''In  holding  as  we  do,  that  a  pledge  of 
choses  in  action  created  by  private  individuals,  and  having 
no  market  value,  is  not  an  implied  authority  to  sell  them,  we 
are  not  to  be  understood  as  saying  that  a  sale  may  not,  under 
special  circumstances,  be  decreed  by  a  court  of  equity.  We 
decline,  however,  to  express  or  intimate  an  opinion  upon  a 
question  which  is  not  before  us,  and  which,  when  it  arises. 
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will  demand  a  serious  consideration.''  It  is  evident,  however, 
that  the  court  intimates  that  a  sale  could  only  be  decreed 
under  special  circumstances. 

In  Brown  v.  Wardj  8  Duer,  660,  and  in  AtlafUie  Fire  and 
Marine  Ins,  Co.  v.  Boiee^  6  Id.  583,  similar  views  are  expressed 
in  respect  to  the  authority  of  the  pledgee  to  sell  commercial 
paper  pledged  as  security  in  satisfaction  of  the  debt.  These 
are  the  only  authorities  to  which  our  attention  has  been  called 
in  support  of  the  proposition;  and  however  the  law  on  that 
point  may  be  in  New  York,  I  am  satisfied  a  different  rule 
must  prevail  here. 

Under  section  246  of  our  Practice  Act,  if  commercial  paper 
be  mortgaged,  the  mortgage  may  be  foreclosed,  and  the  securi- 
ties sold  under  the  decree;  and  by  sections  217  and  220,  such 
securities  may  be  seized  and  sold  under  execution  on  a  judg- 
ment at  law:  Davis  v.  Mitchell^  84  Cal.  87.  We  must  infer 
that  the  policy  of  our  law  is  not  opposed  to  such  sales,  when 
they  are  expressly  authorized  on  the  foreclosure  of  a  mortgage, 
or  upon  seizure  under  an  execution  at  law.  The  same  reasons 
which  would  forbid  the  sale  of  commercial  paper  which  is 
pledged  would  apply  with  full  force  to  a  sale  of  such  paper 
under  the  foreclosure  of  a  mortgage,  or  under  an  execution  at 
law.  In  each  case,  the  danger  of  sacrificing  it  for  an  inade- 
quate price  would  be  the  same;  and  inasmuch  as  a  sale  is  ex- 
pressly authorized  in  the  two  latter  cases,  we  can  perceive  no 
reason  why  a  different  rule  should  prevail  when  it  is  pledged. 

The  conclusion  reached  by  the  court  in  Wheeler  v.  Neuh 
boiddf  2  Duer,  29,  and  the  other  cases  referred  to,  is  founded 
on  the  assumption  that  commercial  paper  has  no  intrinsio 
market  value;  that  it  is  not,  strictly  speaking,  merchandise; 
that  its  value  depends  on  the  solvency  of  the  maker,  which 
may  not  be  generally  known;  and  hence,  that  if  exposed  to 
sale,  it  would  generally  sell  for  an  inadequate  price,  and  re- 
sult in  a  ruinous  sacrifice  to  the  pledgor.  It  is  conceded,  in 
these  cases,  that  the  bonds  of  railroad  and  other  like  corpora- 
tions do  not  fall  within  the  rule,  inasmuch  as  they  generally 
pass  by  delivery,  and  have  a  well-known  market  value,  and 
therefore  are  not  likely  to  be  sacrificed  at  a  sale  on  proper 
notice. 

This  distinction,  however,  would  appear  to  be  more  fanciful 
than  real.  Commercial  paper,  of  course,  depends  for  its  mar- 
ket value  upon  the  supposed  solvency  of  the  maker,  and  in 
the  neighborhood  where  he  resides  it  is  generally  not  difficult 
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to  aaoertain  the  estimate  in  which  he  is  held  in  this  respect. 
At  a  place  remote  from  his  residence,  it  might  be  difficult  or 
impossible  to  form  any  opinion  on  the  subject.  In  the  city  of 
New  York  no  one  would  doubt  the  solvency  of  a  citizen  gen- 
erally known  to  be  enormously  wealthy;  and  his  promissory 
note  would  doubtless  sell  for  its  full  value.  In  a  country  vil* 
lage  in  California,  he  might  be  wholly  unknown,  and  his 
promissory  note  in  that  locality  might,  and  probably  would^ 
have  little  or  no  market  value.  But  the  same  rule  applies  to 
corporations.  The  commercial  value  of  their  paper  depends 
upon  their  supposed  solvency.  In  places  where  they  are 
known  and  supposed  to  be  solvent,  it  would  bring  its  full 
value  in  the  market;  but  in  remote  places,  where  they  are  un- 
known, it  might  have  no  market  value  whatever,  however 
solvent  the  corporation  might  be.  It  is  apparent,  therefore, 
that  the  market  value  of  commercial  paper,  and  of  the  bonds 
of  public  or  private  corporations,  depends  on  the  same  condi- 
tions, to  wit,  the  extent  to  which  the  makers  are  known  in 
the  particular  locality,  and  the  estimate  in  which  their  sol- 
vency is  held.  The  market  price  of  the  security,  whether  of 
private  persons  or  of  corporations,  will  vary  in  proportion  rts 
the  makers  of  it  are,  much  or  little,  favorably  or  unfavorably, 
known  at  the  place  of  sale;  and  though  some  corporations 
may  be  more  widely  known  than  a  majority  of  private  citizens 
can  be,  on  the  other  hand  there  are  many  private  citizens 
more  generally  known  than  a  majority  of  corporations,  and 
whose  wealth  and  credit  are  on  as  stable  a  basis  as  those  of 
any  corporation.  These  being  the  facts,  I  can  perceive  no  valid 
reason  for  the  distinction  made  by  the  New  York  courts  be- 
tween the  two  classes  of  securities,  and  the  rule  which  they 
establish  will  be  found,  I  think,  to  be  inconvenient  and  im- 
practicable. 

But  it  is  conceded  that  the  pledgee  may  resort  to  a  court  of 
equity  for  a  foreclosure  and  sale  in  special  cases;  and,  in  my 
opinion,  the  case  we  are  considering  comes  within  that  cate- 
gory. Ferguson,  the  maker  of  the  note  pledged  to  the  plain- 
tiff, resides  in  New  York,  and  it  is  not  shown  that  he  has  any 
estate  in  California  subject  to  seizure  and  sale.  The  same 
reasons  which  would  require  the  plaintiffs  to  pursue  him  with 
legal  process  in  the  courts  of  New  York  would  equally  de- 
mand that  they  should  follow  him  to  Europe,  South  America, 
or  any  other  foreign  country,  where  he  might  be  known  to  be 
domiciled.    This  would  impose  a  hardship  on  the  pledgee* 
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which  evidently  was  not  within  the  contenqdatlen  of  the  par- 
lies. If  that  be  the  rule,  the  pledgee  woold  be  forced  to  incur 
«1I  the  trouble,  expense,  and  hazard  of  pursuing  the  maker 
through  the  courts  of  a  foreign  countcy,  and  perhaps  might 
leaUie  nothing  in  the  end.  We  think  he  is  under  no  oUiga- 
lion  to  incur  this  trouble  and  expense,  but  may  go  into  equity 
far  a  foreclosure  and  sale  of  the  note  for  whatever  it  will  bring 
in  the  market  at  a  judicial  sale.  The  pledgor  has  due  notice 
«f  the  proceediug,  and  if  the  security  should  bring  an  inade- 
quate price  at  the  sale,  it  will  be  his  misfortune,  which  he 
might  have  guarded  against  by  a  proper  stipulation  in  the 
eontract.  This  view  of  the  case  renders  it  unnecessary  for  us 
to  decide  T^hether  the  plaintiffs  were  entitled  to  a  personal 
Judgment  against  the  defendant  on  the  pleading. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

Rhodes,  J.,  dissented. 


BxoBTs  AND  Rbusdies  OF  Pledobb  OF  Propbrtt  Which  Hs  Holds  am 
CoLLATSBAL  Sboitritt:  See  Robhtson  v.  Hurley,  79  Am.  Dec  407,  ftnd  noU 
49^-^05,  wbere,  at  page  505,  the  principal  case  is  cited. 
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Kboutkht  Which  Dirbcts   Lbvy   of   More   Monbt  tkak  JmNuaBm 

Calls  fob  is  yoidable  merely,  and  not  void. 
BzBCunoN  DiRFxniNo  Levy  of  Morb  Monet  than  Judoumt  Calls  iok 

will  not  be  set  aside,  bat  wiU  be  amended  to  agree  with  the  judgment^ 

npcn  application  of  the  parties  or  either  of  them. 
Saub  cnrpBR  Vod>ablb  Bxecution  to  Bona  Fn>B  PuxcHAsni  is  Vaus^ 

although  the  execution  be  afterwards  set  aside;  bat  a  sslo  noder  a  void 

ezecation  is  absolately  Yoid,  and  will  pass  no  title,  e^en  to  a  banaJUU 

parchaser. 
Whrbeb  Pabtt  to  BxsounoN  cast  bb  Bosa  TFtdm  VuvmAma^  pnrt, 

SZBOUTIORB  ASB    HOT  Von>    THAT    HATB    BBBV    IbBVBD  AOOORDDTO  TO   Bs- 

TABLisHBD  CocBSB  of  praotiM,  Slid  «M  not  so  enronsoiis  that  th^  oaa- 
not  be  amended. 

Common-law  RTn.B8  as  to  VALmnr  of  Judicial  Salbs  arb  not  Gbanoid 
by  section  237  of  the  California  Praotioe  Act,  oomosruing  rights  of  por- 
ohasBts  who  have  been  sTieted.  lliat  seotkm  merely  goards  against  mis- 
bhie¥oas  oonseqaenoss  in  certain  casss^  by  affordiBg  a  remsdy  iriiicli  the 
oommon  law  did  not. 

KiiouTioN  NOT  undbb  Sbai^  Issubd  noM  CouBT  Wbigk  hab  bbbn 
AaoLUBXD,  or  upon  a  void  Jadgment,  or  upon  a.  jndgmsnt  against  an 
administrator,  or  npen  the  death  of  the  judgment  debtor,  or  after  «n 
mfsal  and  sUy»  sura  tnstanoss  of  aaoontioBs  wliich  are  probably  void. 
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EiBBOinKNTB  OB  VOIDABLE  BSaMDnOVB  OAjnPOT  BB'Ob&LATBBALLT  AlTTAItnEEMk 

ExsooTtxm  IB  NOT  Ijuuegviua  Wbsob  CUuSf  lOB  AiuxnrF  or  JxmaMiin; 

AKD  G08XS  of  an  appeal  theEtttronu 

PuBCHASEB's    TiTLB  at    SaLB    rNDKB    ExSCOnON  DOBS  HOT    "DSFESTD  UPOB 

OmcBB's  Rbtubn  for  its  validity,  and  is  not  affected  by  the  fact  tfaaft 
the  retORi  hSU  to  akow  a  hagfil  op  any  levy. 

Ejectment.    The  opinion  states  the  facta. 

Otorge  F,  arid  W.  H.  Sharp,  tor  the  appeUant. 
/.  3L  SeaweU,  for  the  respondent. 

By  Court,  Sandbsson,  J.  The  plaintifTclaimed  title  founded 
upon  a  sale  under  an  execution,  to  which  neither  he  nor  the 
defendant's  lessor  was  a  party.  In  support  of  his  claim,  he 
produced  at  the  trial  a  judgment,  execution,  and  sheriff's 
deed.  To  this  testimony  the  defendant  demurred,  upon  three 
grounds:  1.  That  the  execution  was  void  because  it  varied, 
materially  from  the  judgment;  2.  That  it  was  void  because 
it  appeared  upon  its  face  to  have  been  issued  upon  two  sepa^ 
rate  judgments;  8.  Because  the  return,  indorsed  upon  the  exe- 
cution, did  not  show  a  sufficient  levy. 

In  view  of  these  objections,  the  court  below  excluded  the  te»> 
timony,  and  the  plaintiff  was  accordingly  nonsuited.  Whether 
this  testimony  ought  to  have  been  admitted  is  the  only  queih 
tion  presented  for  our  consignation. 

1.  The  ground  of  the  first  objection  was,  that  the  execution 
called  for  $695  more  than  the  face  of  the  judgmentb  Was  it 
for  that  reason  void,  and  therefore  the  sale  also?  Wn*  think  it 
was  only  voidable,  and  therefore  the  sale  valid. 

It  cannot  be  denied  that  to  sustain  a  title  fouuded  upon  t 
sheriff's  sale  a  judgment  must  be  produced;  an  execution, 
which  the  judge  can  affirm,  was  issued  upon  the  judgment 
produced,  and  a  deed  which  was  given  in  pursuance  of  the 
execution  and  the  sale  under  it.  Unless  it  appear  that  the 
judgment,  execution,  and  deed  are  links  of  the  same  chain, 
the  title  will  fail.  But  a  question  of  variance  between  them 
must  not  be  confounded  with  the  question  of  their  validity. 
The  two  propositions  are  quite  separate  and  distinct.  The  for- 
mer is  a  question  of  identity  only;  the  latter  assumes  or  con« 
cedes  the  identity,  and  goes  only  to  the  validity  of  the  suspected 
instrument.  If  the  execution  differs  so  materially  from  the 
judgment  that  the  judge  cannot  affirm  that  the  former  wa^ 
issued  upon  the  latter,  his  conclusion  is,  not  that  the  execution 
is  void,  but  that  it  was  not  issued  upon  the  judgment  which 
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has  been  exhibited  with  it  The  oooditioDB  upon  which  the 
two  qneetions  arise  are  not  only  different,  bnt  the  qneetion  of 
void  or  voidable  does  not  arise  nntil  the  qneeticm  of  variance 
has  been  considered. 

That  this  execution  was  issued  upon  the  judgment  which 
was  exhibited  with  it  does  not  admit  of  a  rational  doubt.  The 
fedtals  in  the  execution  correspond  with  the  judgment  in  every 
particular  except  as  to  the  amount;  the  court,  the  date,  the 
parties,  the  general  character  of  the  judgment,  are  all  correctly 
stated  in  the  execution;  and  it  is  not  pretended  that  there  is 
or  was  any  other  judgment  of  the  same  court,  of  the  same  date, 
between  the  same  parties,  and  of  the  same  general  character, 
upon  which  the  execution  could  have  been  issued.  Such  be- 
ing the  case,  there  is  no  rational  ground  for  saying  that  the 
judgment  and  execution  are  not  parts  of  the  same  judicial 
proceedings;  and  we  do  not  understand  counsel  as  disputing 
this  proposition,  but  as  conceding  it,  and  insisting  only  that 
the  execution  is  void  because  it  calls  for  too  much  money. 

That,  as  a  general  rule,  an  execution  must  follow  the  judg- 
ment, and  conform  to  it,  and  that  if  it  varies  materially  from 
it,  it  will  be  set  aside,  or  quashed,  or  amended,  as  the  case  may 
be,  upon  the  motion  of  the  parties  to  it,  who  are  prejudiced  by 
the  error,  is  undoubtedly  true,  as  appears  by  the  cases  cited 
by  counsel.  But  that  and  nothing  more  being  shown,  we  have 
made  but  little  progress  in  the  present  case.  The  question  is 
not  as  to  what  the  court  would  have  done  with  this  execution 
if  the  defendants  in  the  judgment  had  moved  to  set  it  aside, — 
to  quash  or  amend  it  as  they  might  have  done.  If  such  was 
the  question,  it  could  be  readily  answered.  The  court  would 
not  have  set  it  aside,  but  would  have  allowed  it  to  be  amended 
so  as  to  conform  to  the  judgment;  that  is  to  say,  it  would  have 
quashed  it  only  as  to  the  excess:  Stevenson  v.  Castiey  1  Chit. 
849;  King  v.  Harrison^  16  East,  616;  Morrys  v.  Leakey  8  Term 
Rep.  416,  note  a;  McCoUum  v.  Hubbertj  13  Ala.  282  [48  Am. 
Dec.  56].  But  quite  a  different  question  is  here  presented, — 
one  which  rests  upon  entirely  different  conditions,  and  involves 
altogether  different  principles.  It  is  as  to  what  ought  to  be 
done  with  such  an  execution  when  it  comes  before  the  court 
collaterally  as  evidence  of  title  in  an  action  which  is  not  even 
between  the  parties  to  the  execution,  but  between  entire  stran* 
gers  to  it,  and  where  it  is  not  pretended  that  the  execution  was 
ever,  at  any  time,  even  after  the  sale,  set  aside  upon  the  ap- 
plioaticm  of  the  parties,  who  alone  were  injured  by  the  error. 
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We  understand  the  settled  rale  to  be,  that  if  the  execution  be 
merely  erroneous, — that  is  to  say,  voidable, — a  sale  under  it 
to  a  bona  fide  purchaser  will  be  valid,  although  the  execution 
be  afterwards  set  aside;  but  if  the  execution  be  irregular, — that 
is  to  say,  void, — a  sale  under  it,  even  to  a  bona  fide  purchaser, 
will  also  be  void:  Woodcock  v.  Bennett  1  Cow.  711  [13  Am.  Dec. 
5(>8].  Said  Lord  Chancellor  Hardwicke,  in  Jeanea  v.  Wilkinaj 
1  Ves.  Sen.  195:  ''To  avoid  the  sale  and  title  of  the  defendant 
[purchaser],  it  must  be  proved  that  the  fi,  fa,  was  void,  and 
conveyed  no  authority  to  the  sheriff;  for  it  might  be  irregular, 
and  yet,  if  sufficient  to  indemnify  the  sheriff,  so  that  he  might 
justify  in  an  action  of  trespass,  he  might  convey  a  good  title, 
notwithstanding  the  writ  might  be  afterward  set  aside."  Said 
Chief  Justice  Savage,  in  Jackson  v.  Cadwell,  1  Cow.  644:  '*It  may 
be  considered  settled  law  that  a  bona  fide  purchaser  at  a  sher- 
iff's sale  acquires  a  valid  title  as  against  the  defendant  in  the 
execution,  unless  it  is  not  only  voidable  but  absolutely  void." 
This  is  but  an  extension  to  cognate  conditions  of  a  rule  which 
no  one  disputes, — that  a  sale  under  an  execution  upon  a  judg- 
ment  which  is  merely  erroneous,  and  therefore  only  voidable, 
is  valid  if  made  to  a  bona  fide  purchaser  while  the  judgment 
remains  unreversed,  though  it  be  otherwise  if  the  judgment  be 
absolutely  void:  Harris  v.  ReynoldSj  14  Cal.  667  [73  Am.  Dec. 
600];  Johnson  v.  Lamping,  34  Id.  293.  The  rule  is  founded 
upon  considerations  of  public  policy;  and  in  Manning* s  Casey 
8  Coke,  97  a,  the  reason  is  given  thus:  "  If  the  sale  of  the  term 
should  be  avoided,  the  vendee  would  lose  his  term  and  his 
money  too,  and  thereupon  great  inconvenience  would  follow, 
that  none  would  buy  of  the  sheriff  goods  or  chattels  in  such 
cases,  and  so  execution  of  judgments  (which  is  the  life  of  the 
law  in  such  case)  would  not  be  done";  or  if  done,  it  might 
have  been  added,  so  done  as  to  greatly  prejudice  both  debtors 
and  creditors.  It  may  be  said  that  this  reason,  so  far  as  it  in- 
cludes the  loss  of  both  the  term  and  his  money  to  the  pur- 
chaser, is  without  foundation  in  this  state,  by  reason  of  sec- 
tion 237  of  the  code,  which  has  provided  certain  remedies  to 
prevent  such  a  loss;  but  if  so,  the  answer  is,  that  it  was  not 
the  object  of  that  provision  of  the  code  to  disturb  the  rule  of 
the  common  law  in  relation  to  the  validity  of  executions  or 
judicial  sales,  but  to  guard  against  its  mischievous  conse- 
quences in  certain  cases,  by  affording  a  remedy  which  the  com- 
mon law  does  not  It  does  not  deal  at  all  with  the  question  as 
to  when  an  execution  or  a  sale  shall  be  deemed  valid  and  when 
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not^  but  leaves  it  as  it  was  before,  and  merely  provides  that 
wheDi  for  any  of  the  reasons  given  by  the  oommon  law,  a  sale 
shall  be  declared  void,  the  purchaser  shall  not  be  lefl,  as  at 
common  law,  without  a  remedy:  Woodcock  y.  B&nnet^  1  Cow. 
741  [18  Am.  Dec.  568]. 

In  conclusion,  upon  this  branch  of  the  general  topic,  it  is 
proper  to  add  that,  according  to  some  of  the  cases,  a  party  to 
a  judgment  or  writ  is  not  a  bona  fide  purchaser  within  the 
meaning  of  this  rule,  the  reason  given  being  that  he  is  charge- 
able with  notice  of  all  defects  in  the  judgment,-or  execution, 
as  the  case  may  be.  Whether  this  distinction  be  well  or  ill 
founded  is  not  pertinent  to  the  present  inquiry;  for  the  pur- 
chaser in  this  case  was  not  a  party  to  the  execution,  and  is 
therefore  entitled  to  the  full  benefit  of  the  rule. 

It  may  not  be  easy  to  lay  down  a  general  rule  by  which,  in 
all  cases,  the  validity  of  an  execution  can  be  measured,  and 
its  qualities,  as  void  or  voidable,  readily  and  accurately  ascer- 
tained. An  execution  not  under  seal;  or  issued  from  a  court 
which  has  been  abolished:  Lee  v.  Newkirky  18  111.  550;  or  out 
of  a  court  not  of  competent  jurisdiction;  or  upon  a  void  judg- 
ment; or  upon  a  judgment  against  an  executor  or  administra- 
tor: Probate  Act,  sec.  140;  or  perhaps  in  any  case  where  its 
issuing  is  prohibited  by  law  or  an  order  of  the  court,  as,  for  in- 
stance, when  the  judgment  debtor  has  died:  Probate  Act  sec. 
141;  or  has  appealed  and  given  a  stay  bond, — may  all  be 
examples  of  void  executions,  but  we  do  not  undertake  to  say 
they  are;  we  merely  refer  to  them  by  way  of  illustrating  the 
difference  between  void  and  voidable  executions.  It  has  been 
said  that  if  a  state  of  facts  exists  at  the  time  the  execution  is 
issued,  in  view  of  which  it  is  unlawful  to  issue  it,  the  execu- 
tion is  irregular,  and  therefore  void:  Woodcock  v.  Bennetj  1  Cow. 
739  [13  Am.  Dec.  568].  It  is  probable  that  the  rule  thus  stated 
is  too  broad;  and  if  it  is  not,  it  is  quite  certain  that  it  is  of 
little  value  as  a  guide,  for  in  a  certain  sense  every  execution 
which  has  been  issued  when  it  ought  not  to  have  been  has  been 
unlawfully  issued.  Yet,  by  the  cases,  such  executions  are  no^ 
always  held  to  be  void;  as,  for  example,  where  they  have  been 
issued  upon  dormant  judgments  without  leave:  State  v.  Mor- 
gan j  7  Ired.  387;  Dawson  v.  Shepperd,  4  Dev.  497;  Manner  v. 
Coon,  16  Wis.  465.  But  be  that  as  it  may,  it  is  obvious,  we 
think,  that  an  execution  which  has  been  issued  according  to 
the  established  course  of  practice  {Luddington  v.  Peeky  2  Conn. 
702),  and  is  not  so  erroneous  that  it  cannot  be  amended,  is  not 
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aud.  oaimot  be  void.  It*  has  been  saidi  and  we  think  with 
truth,  ihat  whether  an  execntioa  is  amenable  is  a  test  of 
whether  it  be  void  or  only  Toidable.  In  ParmUe  v.  Hiteheochj 
12  Wend.  97,  the  court  said:  ''  Whether  the  sheriff  is  bound 
to  execute  an  erroneous  writ  delivered  to  him  depends  upon 
the  question  whether  it  is  absolutely  void  or  only  voidable; 
and  whether  void  or  voidable  depends  upon  the  fact  whether 
it  is  amendable." 

But  however  difficult  it  may  be  to  declare  a  general  rule 
upon  this  subject,  it  is  not  difficult,  by  the  light  of  cases,  to 
determine  whether  an  execution  be  void  or  voidable  in  a  given 
instance.  We  therefore  drop  the  further  consideration  of  the 
rule,  and  turn  to  such  cases  as  we  have  been  able  to  find  bear- 
ing directly  upon  the  £acts  of  the  present  case;  and  we  have 
first  to  say  that  we  have  found  no  cases  where  it  has  been 
held  that  an  execution,  faultless  in  all  other  respects,  is  void 
because  through  the  misapprehension  or  mistake  of  the  clerk 
it  has  been  made  to  authorize  the  levy  of  too  much  money; 
and  fit>m  the  fiict  that  our  search  has  been  attended  with  this 
result,  we  are  led  to  believe  that  if  such  cases  exist  at  all  they 
are  rare,  and  are  departures  from  principle. 

We  are  unable  to  distinguish  between  the  case  of  an  alias 
execution,  upon  which  the  clerk  has  failed  to  indorse  money 
oollected  upon  an  original  execution,  although  it  has  been 
credited  upon  the  judgment,  and  the  case  of  an  original  exe- 
cution which  has  by  mistake  been  made  to  call  for  too  much 
money.  The  result  is  the  same,  and  is  due  to  the  same 
cause, — the  result  being  the  collection  of  too  much  money, 
aud  the  cause  being  the  mistake  of  the  clerk;  yet  it  has  been 
held  that  such  an  execution  is  not  void,  and  that  a  sale  under 
it  to  a  bona  fide  purchaser  is  valid.  The  same  is  true  of  exe- 
cutions issued  upon  judgments  which  have  been  already  col- 
lected upon  previous  executions,  but  not  so  returned  by  the 
officer,  or  not  so  entered  of  record:  WilUafM  v.  OtU,  6  J.  J. 
Marsh.  487;  Laddingion  v.  Pech^  2  Conn.  700;  Jackson  v.  Cad- 
welly  1  Cow.  622;  Doe  v.  Snyder^  8  How.  (Miss.)  66  [82  Am. 
Dea  311]. 

But  it  is  unnecessary  to  rest  our  conclusion  upon  what  may 
be  said  to  be  only  analogous  cases.  The  precise  point  has 
been  up  repeatedly,  and  it  never  has  been  held,  so  far  as  we 
are  advised,  that  a  mere  excess  renders  an  execution  void,  or 
in  any  manner  affects  a  sale  under  it  to  a  bona  fide  purchaser. 

In  Ajoery  v.  Bouman,  40  N.  H.  453  [77  Am.  Dec  728],  the 
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judgment  was  for  $89.14  debt,  and  $15.98  costfl.  These  sums 
were  stated  correctly  in  the  recitals  in  the  execution,  but  the 
clerk  made  a  mistake  in  adding  them  together,  and  accord- 
ingly the  directory  or  mandatory  part  of  the  execution  called 
for  one  dollar  too  much;  yet  it  was  held  that  neither  the  writ 
nor  the  levy  under  it  was  void  for  that  reason. 

In  Brace  v.  Shaw,  16  B.  Hon.  82,  there  were  two  judg- 
ments, one  for  $1,437.83,  with  interest  from  date,  and  the 
other  for  $4,829.56,  with  interest  from  date.^  The  execution 
upon  the  first  called  for  $1,437.62,  being  twenty-nine  cents  too 
much;  the  other  called  for  $4,327.56,  being  two  dollars  less 
than  the  judgment.  Neither  execution  called  for  interest.  A 
sale  of  land  under  them  to  a  bona  fide  purchaser  was  declared 
to  be  valid,  for  the  reason  that  the  writs  were  not  void,  but 
voidable  only. 

In  Jackson  v.  Walker^  4  Wend.  462,  the  judgment  was  for 
$533.17,  and  the  execution  for  $533.11,  yet  it  was  declared  to 
be  amendable,  and  for  that  reason  only  voidable. 

In  Jackson  v.  Page,  4  Wend.  588,  the  execution  called  for 
fifty  cents  too  much,  yet  the  sale  under  it  to  a  bona  fide  pur- 
chaser was  held  to  be  valid. 

In  Miles  v.  Knotty  12  Gill  &  J.  442,  the  judgment  was  for 
$235.83i,  and  the  execution  for  $295.83i,  being  $60  too  much, 
but  it  was  held  that  the  title  of  a  boTia  fide  purchaser  under  it 
was  unafiected  by  the  error.  To  the  same  efiect  is  Parmlee  v. 
Hitchcock^  12  Wend.  96;  and  in  this  connection  we  also  refer 
to  the  following  cases,  where  executions  were  allowed  to  be 
amended, — some  of  them  being  cases  where  the  error  was  as 
to  the  amount, — and  were  held  not  to  be  void  merely  because 
they  were  erroneous:  Stevenson  v.  Castte,  1  Chit.  849;  Jacheon 
v.  Pratt,  10  Johns.  381;  King  v.  Harrison,  15  East,  615;  Mot' 
rys  V.  Leake,  8  Term  Rep.  416,  note  a;  McCoUum  v.  Hubbert^ 
13  Ala.  284  [48  Am.  Dec.  56];  Morse  v.  Dewey,  8  N.  H.  586; 
Smith  V.  Keene,  26  Me.  420. 

We  regard  the  foregoing  cases  as  establishing  beyond  a 
rational  doubt  the  proposition  that  an  execution  which  is 
amendable  is  not  void,  and  that  an  execution  which  merely 
calls  for  too  much  money  is  amendable.  It  is  true  that  the 
difierence  between  the  judgments  and  executions  were  not  so 
great  as  in  the  present  case,  but  no  reference  was  made  in 
any  of  them  to  the  maxim,  De  minimis  non  curat  lex,  nor  has 
that  mazim,  for  obvious  reasons,  any  application  to  questions 
of  this  character;  it  goes  only  to  •  the  question  whether  the 


Oct.  1869.]  Hunt  v.  Loucks.  411 

amount  in  dispute  is  too  trifling  to  attract  the  eye  of  the 
court,  and  in  no  respect  illustrates  or  controls  a  question  of 
void  or  voidable  process.  To  allow  the  amount  of  the  excess 
—  as  much  or  little  —  to  affect  such  a  question  is  not  only  to 
invoke  a  principle  wholly  irrelevant  to  it,  but  to  proclaim 
that,  in  relation  to  a  most  important  matter,  there  is  no  set- 
tled rule;  that  if  there  is  any  variance  at  all,  that  circum- 
stance does  not  establish  the  character  of  the  "execution  as 
void  or  voidable,  but  its  character  must  depend  upon  the  vary- 
ing notions  of  judges  as  to  what  is  or  is  not  a  trifle,  which  is 
to  say  that  the  validity  of  judicial  process  is*  not  to  depend 
upon  established  rules  of  law,  but  upon  judicial  discretion; 
or  in  other  words,  the  purchaser  is  not  to  be  told,  in  round 
terms  which  he  can  understand,  that  the  execution  is  or  is 
not  void,  and  that  he  will  or  will  not  get  a  title  if  he  buys, 
but  that  if  he  buys  he  must  take  the  chances,  and  wait  until 
his  title  comes,  as  it  surely  will,  before  the  judicial  eye  for 
inspection,  when  he  will  be  fully  informed  as  to  what,  in  his 
case,  is  a  trifle  or  is  not,  and  that  accordingly  he  has  or  has 
not  got  a  title.  If  it  be  the  policy  of  the  law  to  uphold  judi- 
cial sales,  we  know  of  no  way  by  which  that  policy  can  be 
more  effectually  defeated  than  by  the  adoption  of  such  a  rule 
of  decision.  We  say  adoption,  because  we  are  certain  that  no 
such  rule  yet  exists.  The  cases  to  which  we  have  referred 
make  no  mention  of  such  a  rule;  they  all  proceed  upon  the 
theory  that,  in  respect  to  mere  variances  between  the  judg- 
ment and  the  execution,  the  latter  is  amendable,  and  is  tiiere- 
fore  not  void,  but  voidable  only. 

That  executions  which  are  merely  voidable  cannot  be  at- 
tacked collaterally  admits  of  no  debate,  where,  as  in  this 
state,  the  common  law  controls  the  question.  A  collateral 
attack  can  no  more  be  made  upon  an  erroneous  execution 
than  upon  an  erroneous  judgment.  Like  an  erroneous  judg- 
ment, an  erroneous  execution  is'  valid  until  set  aside  upon  a 
direct  proceeding  brought  for  that  purpose;  and  until  set 
aside,  all  acts  which  have  been  done  under  it  are  also  valid. 
In  a  collateral  action,  it  cannot  be  brought  in  question,  even 
by  a  party  to  it,  much  less,  as  in  this  case,  by  a  stranger  to 
it.  Even  directly  it  cannot  be  attacked  by  a  stranger;  for  it 
does  not  lie  in  the  mouth  of  A  to  say  by  it  B  has  been  made 
to  pay  too  much  money,  and  that  therefore  all  proceedings 
under  it  are  null  and  void.  That  is  a  question  which  con- 
oems  B  only,  and  if  he  is  content^  A  cannot  complain.    Nor 
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if  B,  who  is  bound  to  know  of  the  variance  between  the  judg* 
meat  and  the  execntion,  does  not  interpose  by  motion  for  its 
correction,  oaght  he  to  be  allowed  to  queition  the  title  of  a 
purchaser  under  it, — it  may  be  yean  afterward?  He  has  a 
remedy  by  motion  to  amend,  or  by  action  to  recover  the  ex- 
cess of  the  levy  from  the  plaintiff  in  the  execution,  and  the 
clerk  also;  besides,  with  full  knowledge  of  all  defects,  he  has 
allowed  the  sheriff,  acting  as  his  agent  in  the  matter,  to  sell, 
and  the  purchaser  to  buy,  without  opening  his  lips,  and  in  all 
fairness  and  justice  to  the  latter,  he  must  keep  them  closed 
forever:  Blood  v.  Lighi^  88  Cal.  649  [post,  p.  441];  Jcxkion  y. 
Bartlett,  8  Johns.  361;  JackBon  v.  Bobbins,  16  Id.  537;  Martner 
V.  Coon,  16  Wis.  465;  EUioU  v.  Knott,  14  Md.  121. 

2.  The  ground  upon  which  the  second  objection  to  the  exe- 
cution rests  is,  that  it  included  the  costs  of  an  i^peal  fix>m 
the  judgment  to  this  court.  It  was  proper  and  regular  that  it 
should. 

3.  The  last  objection  rests  upon  the  ground  that  the  return 
indorsed  upon  the  execution  does  not  contain  a  report  in  de- 
tail of  the  acts  of  the  officer  in  making  the  levy.  It  was  not 
necessary  that  it  should.  If  the  return  be  defective  for  the 
reason  suggested,  or  for  any  other  reason,  the  purchaser  would 
not  be  affected  by  the  defect.  Whether  the  return  be  good  or 
bad,  sufficient  or  insufficient,  is  a  matter  of  no  moment  to  the 
purchaser;  for  his  title  depends  upon  it  In  no  respect  what- 
ever. 

Judgment  reversed,  and  a  new  trial  granted. 

SpRiLGUE,  J.,  expressed  no  opinion. 


VlBXANOfl    BVrWIlH    JUDOKUIT    AND    EzaOOTION    RlN]»BS    ExiOUTXOH 

VoiDABLB  merely,  and  not  void:  See  MeCoUum  v.  HMeri,  4S  Am.  Deo.  M| 
SproU  ▼.  Jteid,  56  Id.  649;  and  the  oitation  of  the  priadpiil  oaae  in  EUk  v. 
Jomi,  61  Mo.  186. 

ExiounoN  DnuDoruro  Lbvt  of  Mori  Mohbt  tbah  Jvdoiomt  Oaus 
■OB  ia  voidable  merely:  Amry  ▼•  Bowmanp  77  Am.  Deo.  728^  and  note. 

Sals  to  Boka  Fn>B  PcntcHASKB  uhdbb  VomABLS  BxsounoN  n  Vaud: 
ffarriM  y.  SeynMs^  73  Am.  Dec  600;  Bunker  v.  Rcmi^  88  Id.  684;  and  the 
citation  of  the  principal  case  in  Romh  ▼.  Fort,  2  Mont.  485,  and  EUia  v.  t/bnei^ 
61  Mo.  186.  Mere  want  of  conformity  to  the  atatatory  proviaiona  in  a  aale  on 
ezeoation  will  not  affect  iti  validity:  Frmch  ▼•  Mwairdt.  13  WalL  514^  cit- 
ing the  principal  oaae. 

Pi7boha8kb's  Titl«  at  BzaouTion  Salb  dobb  hot  Dbfbnd  utob  and  ia 
not  affected  by  the  return  of  the  officer  to  the  writ:  PhiUip$  v.  Ckffee,  63  Am. 
Dec.  859,  and  note;  Bhod  v.  Lighi,  pott,  p.  441;  and  the  dtatioii  of  the  priBi 
«^  caae  in  BiN)erd  ▼.  SmUh,  67  Cal.  664. 
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JSuBOinovs  OR  ¥on>AigiB  JSaaacmn  04nrar  vm  GouLisaBAUir  Ax- 
TMJEXD:  PhUUp9  ▼.  Oq^  63  Am.  Deo.  887;  and  the  dtatUms  of  the  prindpel 
oue  in  EOis  v.  Jones,  51  Mo.  186;  Thompion  ▼.  ^or<&  if iMouH  B,  Ji.  Co,,  61 
Id.  190;  Briggs  ▼.  .fitort,  51  Id.  245;  Bmy  y.  MeOioary,  65  Id.  140;  .^eiomorl; 
▼.  Ckapnum,  63  Cal.  569. 

Kimu'i'iiUBi  WmcB  ib  Vozdaxli  •MEHan.r  mat  si 
T.  JTiMbol^  86  Abb.  Deo.  888^  «iid  Dttfee  896. 


BoBEBT  V.  Adams. 

10  CUUTOBinA,  >8SL] 
SVAZXIOH   n  HOT  TtlMMPT  ROM  SxiOUTiON   WHSN  KSfT  MMt  SMEVKU  €V 

Marbi  only,  And  not  used  m  a  work-hone. 

EXSMFTIOK  VBOM  BZXOUTION  OF  OXSN,   HOBSBS,   OB  MUUB  BlLONOOfO  TO 

Fabmxb  is  intended  to  apply  to  such  animals  only  as  are  snitable  and  in- 
tended for  ordinary  work  conducted  on  a  farm. 

Action  to  recover  poBsesBion  of  certain  horses  leyied  upon 
and  taken  from  plaintiff's  possession  under  execution.  The 
opinion  states  the  facts. 

Peckham  and  Payney  and  Moore^  Laine^  and  SiUni^  for  the  ap- 
pellants. 

/.  A,  YoeU  and  Andrew  Craig^  for  the  respondents. 

By  Court,  Crockett,  J.  The  only  point  in  this  appeal  which 
we  deem  it  necessary  to  discuss  is  whether  or  not,  under  the 
third  subdivision  of  section  219  of  the  Practice  Act,  a  stallion, 
not  used  as  a  work-horse  on  a  farm,  but  kept  for  the  service  of 
mares,  is  exempt  from  execution. 

The  subdivision  in  question  exempts  from  execution  '^  the 
farming  utensils  and  implements  of  husbandry  of  the  judg- 
ment debtor;  also  two  oxen,  or  two  horses,  or  two  mules,  and 
their  harness,  four  cows,  one  cart  or  wagon,  and  food  for  such 
oxen,  horses,  cows,  or  mules  for  one  month."  The  act  does 
not,  in  express  terms,  make  this  exemption  applicable  only 
to  such  judgment  debtors  as  were  engaged  in  Uie  business  of 
farming  at  the  date  of  levy;  but  it  is  obvious  that  such  was 
its  intention,  and  we  so  held  in  Bnme  v.  Oriffithy  84  Cal.  805 
[91  Am.  Dec.  695].  That  this  is  the  correct  interpretation  of 
the  act,  we  entertain  no  doubt  whatever. 

Nor  does  the  said  third  subdivisi<m  expressly  specify  that 
the  oxen,  horses,  or  mules  must  be  work  oxen,  horses,  or  mules. 
The  language  is  general, — "  two  oxen,  two  horses,  or  two  mules, 
and  their  harness."    But  we  are  satisfied,  from  a  consideration 
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of  the  whole  scope  and  epirit  of  the  act  exemptmg  property  from 
execution,  that  the  exemption  in  this  subdiyision  was  intended 
to  apply  only  to  oxen,  horses,  or  moles  suitable  and  intended 
for  the  ordinary  work  conducted  on  a  &rm.  By  the  first  and 
second  subdivisions,  there  is  exempted  certain  household  fur- 
niture, wearing  apparel,  and  provisions  for  a  month  for  the  use 
of  the  family.  This  exemption  is  for  the  benefit  of  all  classes 
of  judgment  debtors,  whatsoever  may  be  their  vocations,  be- 
cause  these  articles  are  essential  to  all  families.  But  the  next 
succeeding  four  subdivisions  were  intended  to  exempt  such 
articles  as  were  used  by  the  judgment  debtor  in  earning  a 
support  for  himself  and  family  in  his  particular  vocation. 
Hence  the  third  subdivision  exempts  the  farming  implements 
of  a  farmer,  and  two  horses,  oxen,  or  mules,  with  their  harness, 
four  cows,  and  a  cart  or  wagon,  and  all  seed-grain  or  vege- 
tables provided  for  the  purpose  of  planting  or  sowing  at  any 
time  within  the  ensuing  six  months,  not  exceeding  in  value 
two  hundred  dollars.  This  exemption  is  to  enable  the  judg- 
ment debtor  to  earn  a  support  by  farming,  and  secures  to  him 
the  means  appropriate  to  that  end.  The  fourth  subdivision 
exempts  the  tools  or  implements  of  a  mechanic  or  artisan, 
"necessary  to  carry  on  his  trade";  the  instruments  and  chest 
of  a  surgeon,  physician,  surveyor,  or  dentist,  "  necessary  to  the 
exercise  of  their  profession,  with  their  scientific  and  profes- 
sional libraries";  the  law  library  of  an  attorney,  and  libraries 
of  ministers  of  the  gospel.  The  fifth  subdivision  exempts  the 
cabin  of  a  miner,  and  his  sluices,  pipes,  windlass,  and  other 
''appliances  necessary  for  carrying  on  any  kind  of  mining 
operations,"  including  two  horses,  mules,  or  oxen,  and  food  for 
the  same  for  one  month, ''  when  necessary  to  be  used  for  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear."  The 
sixth  subdivision  exempts  two  oxen,  horses,  or  mules,  and  their 
harness,  and  one  cart  or  wagon,  ''  by  the  use  of  which  a  cari- 
man,  huckster,  peddler,  teamster,  or  other  laborer  habitually 
earns  his  living." 

From  this  summary  of  the  act,  it  is  entirely  plain  that  its 
purpose  was  to  secure  to  the  judgment  debtor  the  means  \o 
prosecute  his  vocation,  and  thus  earn  a  support  for  himself 
and  family.  In  securing  to  a  farmer  two  oxen,  horses,  or 
mules,  with  their  harness,  a  wagon  or  cart,  his  £Etrroing  im- 
plements, and  his  seed-grain  or  vegetables  for  planting,  the 
legislature  intended,  by  this  exemption,  to  enable  him  to 
prosecute  his  business  of  farming,  in  the  ordinary  sense  of 
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that  term;  and  the  oxen,  hones,  or  mules  which  aie  leeerved 
to  him  must  be  such  as  are  suitable  and  intended  for  that 
nse.  If  a  contrary  construction  of  this  provision  were  to  pre* 
vail,  a  farmer  in  failing  circumstances  might  invest  his  whole 
estate  in  two  valuable  stallions  or  race-horses,  worth  ten  thou- 
sand or  twenty  thousand  dollars  each,  with  no  intention  what- 
ever to  use  them  for  farming  purposes;  and  by  claiming  them 
as  exempt  from  execution,  might  defraud  his  creditors,  under 
color  of  law,  to  a  large  amount.  The  benevolent  design  of 
the  statute  might  thus  be  perverted  to  purposes  of  the  grossest 
fraud. 
Judgment  aflSrmed. 

BxsMFnoK  07  HOB.SSS  FROM  RxiuuTioir!  See  ths  note  to  Boekma  r,  Eulh 
hdCB  Adm*r,  45  Am.  Deo.  254»  255;  and  see  Bnuk  r.  Or^Uh,  91  Am.  Dec 
695,  where  the  eeotion  of  the  California  statato  nader  qaeatioa  In  tha  prin« 
dpal  oaao  is  conatmad. 


Smith  v.  Walker. 

[88  Cauvobnia,  88ft.] 

Bbtibkb  BAB  No  PowxB  TO  Rkyixw  Achoh  ov  Coubt  rvoH  Obbxb  ov 
RxrBBBNCBy  deciding  the  principles  upon  which  an  aoconnt  should  ba 
taken  and  settled;  his  duty  is  to  take  the  aoconnt  in  pnrsnanoe  of  tha 
principles  thus  settled. 

Ebrobs  Ogcurrino  in  DETBRMnriNo  PnmciPLHi  upoh  WmoH  Aooocnt 
SHomiD  BX  Taxkn  cannot  be  reviewed  by  tha  appellate  court,  on  an  ap- 
plication for  a  new  trial,  on  the  ground  that  tiie  referee  adopted  and 
applied  those  principles  in  the  adjustment  of  the  accounts,  but  can  only 
be  corrected  in  a  direct  proceeding  for  that  purpose. 

BuBYirnvo  Member  of  Partnership  Owning  Real  Pbopsrtt  is  Tkustxs 
for  the  purpose  of  winding  up  the  afiEairs  of  the  firm,  and  must  account 
and  pay  over  to  the  administrator  of  the  deceased  partner  the  value  and 
profits  of  the  use  and  occupation  thereof. 

SuKViviMa  Partner  must  Aooocnt  and  Pat  over  to  Apministratob  of 
Dboxased  Partner  aU  the  profits  of  the  realty  and  personalty  of  tha 
firm  which  rightfully  belong  to  the  estate,  although  ha  has  purchased  the 
interest  of  the  heirs,  or  the  community  interest  of  the  surviving  wife  of 
the  deceased  partner;  it  is  for  the  probate  oourt  to  distribute  the  estata 
to  the  parties  entitled. 

Action  by  the  administrator  of  Wall,  against  Smith,  the 
surviving  partner  of  the  firm  of  Smith  and  Wall,  for  an  aoooont 
of  profits.    The  opinion  states  the  iacts. 

8harp$tein  and  Hagtings^  for  the  appellant. 
Clarh^  Carpenti^Tj  and  LevesUm^  for  the  respondent. 


41^  SurcH  '9.  Walea.  [CftL 

By  Gcnirt,.&LWYB&,  C.  J.  Th&i88a»in  tbe  cue  on  the  oom- 
plBiat  and  x^roBB-complaiDt  of  defendant,  Walker,  were  tried  by 
tbe  couitty.and  the  couzt  fband,  among  oiher  tbingB,  tbatt  plain- 
tiff and  one  Jcdui  Wall  were  partneiB  in  tbe  business  of  farm- 
ing, under  tbe  firm  name  of  Smith  and  Wall,  until  the  death 
of  the  latter.  ''4.  That  at  the  time  of  tbe  said  Wall's  death, 
said  Wall  and  the  said  plaintiff  were  tenants  in  common  of  a 
tract  of  land  in  Alameda  Counfy,  of  161.40  acres,  and  were  as 
partners  the  owners  of  said  land  and  a  large  amount  of  per- 
sonal property 10.  That  the  plaintiff  has  beem  in  the 

possession,  and  had  the  exclusive  use  of  the  161.40  aex«s  of 
land  mentioned  in  the  complaint,  and  in  the  fourth  finding  of 
fact,  and  of  all  and  singular  the  entire  property,  real  and  per- 
sonal,  belonging  to  the  said  copartnership  of  Smith  and  Wall, 
since  the  death  of  said  Wall,  and  has  taken  the  rents,  issues, 
and  profits  thereof;  that  the  partnership  business  had  never 
been  settled,  nor  any  account  rendered  by  the  surviving  partner 
to  the  legal  representatives  of  Wall;  that  defendant.  Walker, 
is  tbe  legal  representative  of  Wall,  entitled  to  the  possession 
of  bis  estate,  and  to  have  the  accounting  demanded  of  plaintiff 
in  bis  cross-complaint,  and  the  pajrment  of  such  sums  of  money 
as  should  foe  found  due  from  the  plaintiff  as  surviving  partner 
to  the  estate.  It  was  adjudged  accordingly,  and  referred  to 
S.  F.  Reynolds  to  take  testimony,  state  the  account,  and  report 
to  tbe  court.  In  pursuance  of  the  interlocutory  judgment^  the 
referee  tock  testimony,  stated  the  account,  and  reported  the 
sum  of  $4,890.85  due  from  Smith  to  the  estate.  Plaintiff  moved 
for  a  new  trial  of  tbe  matters  tried  by  tbe  referee.  The  court 
found  an  error  in  one  item,  and  required  the  amount  of  this 
item  to  be  remitted  by  defendant.  Walker,  which  condition 
being  accepted,  and  the  amount  remitted,  the  motion  was  de- 
nied, and  plaintiff  appeals  from  tbe  order  denying  a  new  trial.'* 
The  first  point  made  is,  that  the  referee  erred  in  chai^gii^  the 
plaintiff.  Smith,  with  the  rents  and  use  of  the  161.40  acres  of 
land  owned  by  Smith  and  Wall,  on  the  ground  that  one  tenant 
in  common  is  not  liable  to  account  to  his  co-tenant.  But  the 
court  had  already  settled  the  character  in  which  this  land  was 
held.  It  was  not  for  the  referee  to  review  the  action  of  the 
court.  His  duty  was  to  take  the  account  in  pursuanoe  of  the 
principles  already  settled.  If  there  was  any  error  in  these  par- 
ticulars, it  occurred  in  the  finding  of  the  court,  and  no  new 
trial  of  the  issues  upon  tbe  pleadings  had  been  asked.  The 
court,  as  we  have  seen  in  the  fourth  finding,  found  l^t  the 
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plaintiff  and  Wall  ^^w^e  as  partners  owners  of  said  land''; 
and  in  the  tenth  finding,  that  plaintiff  had  been  '4n  the 
possession  and  had  the  exclnsiye  nse  of  the  161.40  acres  of 
land  mentioned  in  complaint,  and  the  fourth  finding  of  fact, 
and  all  and  singular,  the  entire  property,  real  and  personal,  be- 
longing to  the  said  copartnership  of  Smith  and  Wall,  since  the 
death  of  said  Wall,  and  has  taken  the  rents,  issues,  and  profits 
thereof."  This  settled  the  fSacts  on  this  point  for  the  purposes 
of  the  accounting,  and  there  was  nothing  left  for  the  referee 
but  to  ascertain  what  the  value  of  the  "  rents  and  use  "  was. 
Under  this  finding,  the  plaintiff  stood  in  the  same  relation  to 
the  realty  that  he  did  to  the  personalty  of  the  firm.  He  was 
something  more  than  a  mere  tenant  in  common  as  to  both. 
He  was  in  possession  of  the  whole  property  of  the  firm,  real 
and  personal,  as  partnership  property,  by  virtue  of  his  right  as 
surviving  partner  under  section  198  of  the  Probate  Act.  He 
was  a  trustee  for  the  purposes  of  winding  up  the  affairs  of  the 
firm,  and  accountable  for  the  profits  of  the  realty,  as  well  as 
the  personalty,  or  the  value  of  the  use  and  occupation. 

It  does  not  fall  within  the  principle  of  the  cases  cited  with 
reference  to  mere  tenancies  in  common.  Besides,  no  question 
was  made  upon  the  correctness  of  the  findings  of  the  court 
No  new  trial  was  moved  for,  or  question  raised,  as  to  the  sec* 
end  point.  There  is  no  inconsistency  between  the  finding  of 
the  court  and  referee.  The  court  held  the  action  of  Mrs. 
Cochran  "utterly  null  and  void,"  so  far  as  it  assumed  to 
affect  "heirs  and  creditors"  only.  But  so  far  as  there  was  a 
contract  between  the  plaintiff  and  Mrs.  Cochran,  affecting  her 
own  individual  rights,  we  see  no  reason  why  it  is  not  valid. 
And  so  fEur  as  the  conveyance  id  concerned,  such  was  the 
characier  of  the  contract.  Upon  an  examination  of  all  the 
papers  executed  by  the  parties  plaintiff  and  Cochran  and  wife, 
at  that  time,  it  is  evident  that  both  Mrs.  Cochran  and  plain- 
tiff only  supposed  that  she  had  conveyed  her  own  individual 
interest  in  the  property.  She  nowhere  purports  to  contract 
SB  administratrix.  She  contracts  in  her  individual  character 
only.  In  the  contract  designated  "Exhibit  A,"  she  contracts 
individually,  and  not  as  administratrix.  So,  also,  in  contract 
designated  "Exhibit  C,"  where  she  recites  that  she  had 
granted,  bargained,  and  sold  "  all  the  right,  title,  and  interest 
of  said  Lucy  H.  Cochran,  as  the  surviving  widow  of  John 
Wall,  deceased,  in  and  to  certain  lands  and  premises,  con- 
sisting of  161.40  acres  of  land/'  etc.,  not  as  administratrix. 

AM.  DM.  VOL.  XCIX-27 
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The  property  was  common  property,  and  she  had  an  individ- 
ual, personal  interest  in  the  land  as  widow,  which  is  here 
appropriately  described  for  the  purpose  of  designating  that 
interest.  There  is  nothing  in  this  instrument  indicating  an 
intention  to  contract  in  any  other  character.  The  deed  of 
conveyance,  exhibit  L,  purports  only  to  be  the  personal 
contract  of  Mrs.  Cochran,  not  a  contract  in  the  character  of 
administratrix,  although  it  purports  to  convey  the  land  with- 
out stating  her  interest  in  it,  as  is  often  the  case  in  convey- 
ances where  parties  do  not  own  the  whole.  But  this  is 
the  instrument  referred  to  in  exhibit  C,  which  was  exe- 
cuted at  the  same  time,  and  as  a  part  of  the  same  act,  where 
she  recites  it  as  conveying  her  interest  as  surviving  widow. 
So,  also,  plaintiff  understood  that  its  effect  was  to  convey  her 
personal  interest  only;  for,  in  the  instrument  designated 
'^Exhibit  6,"  executed  by  himself  as  a  part  of  the  same 
transaction,  and  in  which  he  agrees  to  pay  the  Borel  note  of 
four  thousand  dollars,  in  consideration  of  the  conveyance,  he 
recites:  ^^  Whereas,  said  Lucy  H.  Cochran  ....  has  this  day 
conveyed  her  separate  interest  and  estate  in  and  to  certain 
lands  and  premises  in  said  Alameda  County,  containing 
161.40  acres,"  etc.  So  exhibit  C,  also  a  part  of  the  same 
transaction,  recites  that  the  infant  children  of  John  Wall, 
deceased,  have  an  interest  in  the  land,  and  the  instrument 
itself  is  a  bond  in  the  penal  sum  of  two  thousand  dollars,  exe- 
cuted by  Mrs.  Cochran  and  her  husband,  by  which  they  ob- 
ligate themselves  to  said  plaintiff  to  take  certain  proceedings 
in  the  probate  court  by  which  he  would  be  able  to  acquire 
the  interests  of  said  minor  children.  Thus  it  was  contem- 
plated by  both  parties  that  the  conveyance  from  Mrs.  Cochran 
and  her  husband  only  passed  her  individual,  separate  mterest, 
and  that  other  proceedings  should  be  taken  by  means  of  which 
the  interest  of  the  infant  heirs,  in  whom  the  remaining  inter- 
est was  vested,  should  be  acquired.  Plaintiff  obtained  the 
entire  consideration  for  his  contract.  It  was  the  conveyance 
of  Mrs.  Cochran's  interest,  and  the  bond  of  two  thousand  dol- 
lars to  secure  her  efforts  to  procure  the  interest  of  the  minor 
heirs.  The  bond  he  received,  and  this  personal  obligation  he 
relied  on.  He  had  no  idea  that  he  had  procured  the  title  of 
the  infant  heirs.  If  he  fails  to  get  the  title  of  the  heirs,  he 
has  the  remedy  for  which  he  stipulated,  —  his  bond.  He  has, 
therefore,  got  his  consideration  for  the  payments  which  he 
agreed  to  make  in  this  instrument,  including  the  Borel  note 
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of  four  ihoaeand  dollarsy  and  he  was  not  entitled  to  have  !t 
allowed  again  by  the  referee,  in  the  settlement  of  his  partner* 
ship  acoonnts.  The  referee,  therefore,  properly  refused  to 
allow  it 

There  can  be  no  doubt,  from  the  testimony,  that  there  were 
in  the  hands  of  plaintiff  Smith  4,362  sacks  of  wheat  belong- 
ing to  the  firm,  produced  from  some  source;  for  in  the  account 
of  EUerhorst  &  Co.  with  Wall  and  Smith,  the  firm  is  credited 
with  that  number  of  sacks  between  September  5  and  Decem- 
ber 30,  1862.  This  account  was  put  in  evidence  by  plaintiff 
himself.  It  can  make  no  difference  whether  it  was  all  the 
product  of  the  harvest  of  the  summer  of  1862,  or  part  of  that 
harvest  and  a  part  of  the  product  of  prior  years.  There  was 
so  much  wheat  credited  to  the  firm  account  at  that  time  by 
the  commission  merchants  of  the  firm  who  sold  the  wheat  for 
them.  We  need  not  look  for  further  testimony,  then,  to  sup- 
port this  part  of  the  finding  of  the  referee.  It  is  claimed  that 
the  value  of  this  wheat  should  not  be  cl^arged  to  plaintiff,  be- 
cause the  account  of  Ellerhorst  &  Co.  is  with  the  firm,  and 
not  with  him.  But  he  represented  the  firm  as  surviving 
partner.  There  was  no  other  at  the  time  in  the  firm.  It  is 
claimed  that  only  the  item  in  the  account  of  |!llerhorst  &  Co. 
charged  as  ''  cash,"  without  explanation,  should  be  charged 
to  plaintiff,  because  Teitman  testified  that  "the  charge  of 
cash  in  this  account  was  paid  to  Smith;  this  is  so  in  all 
accounts,  unless  otherwise  explained  therein";  and  it  seems 
to  be  argued  that  the  other  items,  such  as  ''cash.  Captain 
Roberts,"  ''  cash  to  Myers,"  ''  cash  for  sacks,"  etc.,  must  be 
taken  as  paid  on  firm  indebtedness,  and  therefore  as  not  go- 
ing to  plaintiff.  But  these  payments  could  only  be  made  by 
the  authority  and  direction  of  plaintiff,  the  surviving  partner. 
Ellerhorst  A  Co.  could  only  know  that  they  went  to  firm  uses, 
because  so  stated  by  plaintiff.  It  was  for  him  to  show  that 
they,  in  fact,  did  pertain  to  the  business  of  the  firm.  It  must 
have  been  under  his  direction  and  supervision  that  the  pay- 
ments were  made.  They  could  be  made  under  no  other  au- 
thority, and  it  was  for  him  to  show  the  application.  The 
account  simply  shows  the  amount  of  grain,  the  price  at  which 
it  was  sold,  and  that  the  money  was  paid  out  in  some  way 
under  the  direction  of  the  representative  of  the  firm,  and  the 
account  between  the  firm  and  Ellerhorst  &  Co.  balanced 
And  plaintiff,  as  surviving  partner,  was  the  only  representa- 
tive of  the  firm.    The  referee  has  found  that,  in  addition  to 
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Bums  paid  oa  promisflory  notes,  particalarly  specified  in  the 
finding^  plaintiff  paid  out  on  debts  and  just  claims  against 
the  partnership  to  different  creditors,  and  at  different  times, 
the  sum  of  $6,185.42.  He  does  not  inform  ns  of  the  items 
that  go  to  make  up  this  aggregate,  or  the  exact  process  bj 
which  he  attained  this  result,  and  we  are  unable,  from  the 
record,  to  exactly  trace  it.  But  aside  from  this  account  of 
Ellerhorst  &  Co.,  the  evidence  is  loose,  and  the  referee  might 
have  rejected  some  and  allowed  other  items  not  embraced  in 
this  account,  and  we  are  unable  to  determine  which  were 
allowed  and  which  rejected.  The  account  of  Ellerhorst  & 
Co.  seems,  however,  to  have  been  balanced  on  April  10,  1862, 
a  short  time  before  Wall's  death*  From  that  time  on,  deduct- 
ing the  items  designated  ''  cash  "  unexplained,  which  appel- 
lants admits  should  be  charged  against  plaintiff,  it  will  be 
found  that  the  referee  has  credited  the  plaintiff  enough  to 
cover  all  the  balance  of  the  items  of  that  account,  and  some 
thousands  over  applicable  to  other  matters.  We  have  no  doubt 
plaintiff  was  credited  with  all  those  items  in  that  account. 
We  are  unable  to  see  from  the  record  that  the  referee  has  not 
oredited  plaintiff  with  every  item  paid  or  expended  on  be- 
half of  the  firm.  It  would  be  impossible  for  us  to  state  the 
account  anew  from  the  record  without  having  heard  the  wit- 
nesses testify. 

As  to  the  fifth  point,  the  judgment  for  one  half  of  the  net 
proceeds  in  favor  of  the  administrator  is  correct  He  repre- 
sents the  entire  estate.  When  recovered,  the  probate  courts 
after  paying  the  expenses  of  administration  and  the  debts 
of  the  estate,  if  any  there  are,  will  distribute  the  estate  to  the 
parties  entitled.  If  plaintiff  has  acquired  Mrs.  Cochran's  in- 
terest in  the  property,  by  virtue  of  the  contract  with  her,  as 
respondent  concedes  that  he  has,  it  will  doubtless  be  dis- 
tributed to  him  upon  a  proper  showing,  under  the  direction 
of  the  probate  court,  when  the  amount  of  that  interest  is 
finally  ascertained.  Till  then,  the  administrator  is  entitled 
to  the  possession  and  control  of  the  entire  estate.  Till  he  re- 
covers the  whole  estate,  the  amount  to  be  distributed  osnnot 
be  known. 

Although,  from  the  loose  manner  in  which  the  evidence  is 
presented  in  the  record,  the  exact  amount  which  should  be 
credited  to  plaintiff  as  paid  on  partnership  aoooont  does  not 
very  clearly  iqq^ear  otherwise  than  by  the  findings  of  ilia  ief« 
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eree,  we  find  notfaing  to  jturtify  ub  in  difltcnUiig  fhe  aocoooi 
OS  Ktated  by  farm. 
Judgment  and  order  afflrmed. 

Powns  AHD  Dimv  or  BmaaoB:  8m  Umdmwoodr.  JfaD^im  98  Aau 
Dm.  lHMdeMM«itBdmtlM»otto. 

SuMfiviMi  PABinnBt^  Rwifw  An>  Domi  cxnraBBnMi  KABnmBV 
VmcamgrTi  See  the  •xtondad  note  io  «faWi  t,  JMaiv  aHaL  Pt^  2K,  —I 
A^wm  V.  HcJWtaMiL  «^  U.  Ma* 


Bdbsbll  t;.  Habbis, 

CB8  OAUrOBiru,  42B.J 

Km  TsnmnEB,  Siucrr  Pboov  ov  IfsirAaoa  or  Bzaounov 
!■  not  reqidred  to  1m  made  by  a  purchaaer  at  aherifTB  Mde  who  has  been 
in  poMeasion  for  a  long  period  of  time  clainiing  title  vnder  tiie  deed, 
snd  eapeeiaOy  where  neither  the  dnf«ndant  in  ifae  JndgmMit,  nor  any  one 
^u^wini^  mder  him,  has  made  any  daim  adyene  to  the  plaintiff.  And 
when  it  ia  shown  that  there  was  «  judgment  of  a  proper  date,  npon 
which  an  ezecatian  might  have  issaed,  a  charge  by  the  derk  for  issaing 
an  exeootum,  a  sale  by  the  sheriff,  and  a  certificate  of  sale  poiporting  to 
have  been  OMide  in  ponnanoe  of  an  execution,  and  tii»t  after  the  espira- 
tioQ  of  six  mmths  from  the  sale  the  sheriff  execnted  a  deed  in  wliich  the 
jndgmeat  and  execution  are  recited,  — these  &cts  are  snfficiant  to  raise- 
the  presumption  of  the  existence  of  an  execution  after  the  lapse  of  six* 
teen  yeara^  although  none  could  be  found  among  the  records  of  the  courL 
:<»r  or  Om  BmnBoro  vpcnr  Povnoii  or  Tsukot  or  I^nb^  daimfng 
the  wliols  under  a  deed,  no  other  party  being  in  tfaettdfUfse  peasesrisA 
ofaqy  partof  it^  extanda  to  the  bounds  of  the  deedi 

BjaoTMSNT.    The  oidnka  stattea  the  faota. 

CUbrge  OadwoMaAer^  for  the  appellant 

BeaUy  and  Denwa^  for  the  respondent. 

By  Court,  Sawtbb,  C.  J.  Although  the  evidence  that  an 
execution  issued  on  the  judgment  under  which  the  sale  was 
made  ia  very  slight,  we  are  not  quite  sure  that  the  court  would 
not  have  been  justified  in  finding  that  one  did  issue.  There 
was  a  judgment  of  the  proper  date  upon  which  one  might 
have  issued.  There  was  also  a  charge  in  the  fee-book  kept 
by  the  clerk  for  issuing  an  execution.  The  date  of  the  charge 
is  not  given,  but  it  is  between  other  dates  that  would  admit  of 
the  execution  being  issued  at  a  time  corresponding  with  the 
date  of  the  execution  recited  in  the  sheriff's  deed.  There  was 
a  sale  and  certificate  of  sale,  purporting  to  have  been  made  in 
pursuance  of  an  execution;  and  after  the  expiration  of  six 
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months  from  the  sale,  the  sheriff  executed  a  deed  in  due  tormy 
in  which  the  judgment  and  execution  are  regularly  recited,  the 
execution  recited  as  having  been  issued  at  about  the  time  we 
should  expect  one  to  issue.  No  execution,  however,  could  be 
found  among  the  records  of  the  court.  But  the  sale  was  some 
sixteen  years  ago,  when  the  records  were  very  loosely  kept;  and 
it  is  notorious  that  many  papers  in  our  various  courts,  filed  at 
that  day,  have  been  lost.  The  purchaser — the  plaintiff  in 
this  case — was  in  possession  of  the  purchased  premises  sev- 
eral years,  claiming  title  under  his  deed;  and  it  does  not  ap- 
pear that  the  defendant  in  the  judgment,  or  any  one  claiming 
under  him,  has  ever  made  any  claim  adverse  to  the  plaintiff. 
This  action  is  against  a  naked  trespasser.  Under  such  cir- 
cumstances, the  court  would  be  justified  in  not  requiring  the 
very  strictest  proof  of  the  issuing  of  the  execution.  It  ought 
to  be  enough  to  satisfy  the  mind,  it  is  true.  The  plaintiff, 
doubtless,  might  have  made  more  strenuous  efforts  to  supply 
evidence  on  this  point,  and  there  seems  to  have  been  some  re- 
missness in  this  particular.  But  whatever  the  facts  may  be 
with  respect  to  this  point,  we  think  the  court  erred  in  its  con- 
clusions that  the  facts  shown  by  the  evidence,  and  found,  did 
not  show  a  prior  possession  in  the  plaintiff.  The  sheriff's  deed 
is  regular  upon  its  face,  and  describes  the  land  conveyed  by 
metes  and  bounds  with  sufBcient  precision.  The  plaintiff,  for 
some  years,  lived  upon  and  occupied  a  part  of  the  land,  claim- 
ing the  whole,  while  -there  was  no  other  party  in  adverse  pos- 
session of  the  part  in  controversy.  We  think  this  extended 
his  possession  to  the  bounds  of  his  deed  within  the  case  of 
Bicks  V.  Coleman,  25  Cal.  132-186  et  seq.  [85  Am.  Dec  IQ^]; 

Judgment  and  order  denying  a  new  trial  reversed,  and  new 
trial  granted. 

Rhodes,  J.,  expressed  no  opinion. 


Actual  Oooupavot  ov  Pabt  or  TaAor  Amonwn  to  rnwiwiini  oi 
Wholb:  8m  mdt$  T.  Cokmm,  86  Am.  Deo.  104^  and  note  194. 

Tn  raxscsFAL  oasb  was  oomnxBBBD  or  ▲  8K»n>  AmuL^  and  Hit  gm* 
<i|^  hid  down  nftffinMdi  U  04  4881 
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Gbain  V.  Aldbioh. 

[8S  Gaufobnia,  614.] 

I 

AanoNiciRT  ov  Part  or  Bbttirb  Dimakd,  uklbss  with  Oohbdit  or  Dxbxob, 
u  Toid  at  law,  bat  in  equity  the  mla  is  otherwise. 

ATXBXBKT  ov  COKaiRT  ov  DSBTOB    TO  ASBIOKMXHT  OV    PaBT  OV   DiKAHD 

mm  necessary  at  oonunon  law  to  enable  the  creditor  to  recorer;  bnt 
under  the  California  Ck>de,  which  follows  the  eqnitable  doctrine,  a  com- 
plaint is  not  demnrrable,  for  lack  of  facts,  if  it  fails  to  contain  snch 
ayerment. 

Aasioku  ov  Pabt  ov  Entirb  Dkmahp  mat,  ih  Oauvobhia,  Rbcovib 
IN  BIB  Own  Kami^  without  making  the  holders  of  the  remainder  of 
demand  parties,  if  the  debtor  consented  to  the  assignment;  bnt  if  he 
did  not  consent,  the  complaint  will  be  bad  on  demurrer  for  want  of  par- 
ties, unless  the  other  holders  are  joined. 

Complaint  STATma  Facts  Entitlino  Plaintiw  to  Ant  Rblibv,  either  at 
law  or  in  equity,  is  not  demurrable  for  want  of  facts. 

Averment  in  Complaint  in  Action  upon  Assignment  ov  Past  ov  Entiiui 
Demand  in  the  following  words,  "  of  which  said  assignment  defendants 
have  had  due  notice,"  is  not  an  allegation  that  the  defendants  knew 
of  or  assented  to.  the  assignment  at  the  time  it  was  made. 

Objection  to  Complaint  vob  Want  ov  Pabtiss  is  Waived,  if  not  taken 
advantage  of  by  demurrer  on  that  ground,  though  sought  to  be  reached 
by  a  demurrer  for  want  of  facts  sufficient  to  constitute  a  cause  of 
action. 

Omission  to  Demuk  vob  Want  ov  Pabties  does  not  Awect  Poweb 
or  Court,  under  section  17  uf  the  California  Practice  Act,  to  direct 
other  parties  to  be  brought  in,  if  it  finds  it  impossible  to  completely 
determine  the  controversy  without  them. 

Action  upon  an  asBigned  claim  for  part  of  an  entire  de* 
mand.    The  opinion  states  the  facts. 

Wilson  and  Crittenden^  and  W.  U.  L,  Barnes^  for  the  re- 
spondents. 

H,  and  0.  McAUiater^  and  Henry  E,  Hightonj  for  the  ap- 
pellants. 

By  Court,  Sanderson,  J.  The  plaintiffs,  as  agents  for  the 
Bank  of  British  North  America,  sue  to  recover  of  the  defend- 
ants, formerly  engaged  in  business  in  Honolulu,  under  the  name 
of  Aldrich,  Walker,  &  Co.,  the  aggregate  sum  of  $132,236.25. 

The  complaint  contains  three  counts,  in  each  of  which  the 
same  claim  is  stated  in  different  modes.  The  facts,  however, 
are,  that  the  defendants  were  indebted  to  the  firm  of  Charles 
W.  Brooks  &  Co.  in  the  sum  of  $159,000,  and  upwards;  that 
Brooks  &  Co.  sold  and  assigned  a  part  of  said  indebtedness, 
to  wit,  the  sum  of  $44,078,  to  the  plaintiffs,  of  which  assign- 
ment the  defendants  had  due  notice. 
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To  this  complainti  the  defendaDte  demur,  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute^  a  cause  of 
action.  The  court  below  sustained  the  demurrer,  and  plain- 
tiffs having  declined  to  amend,  final  judgment  paiased  for  the 
defendants.  Being  dissatisfiedswith  this  result,  the  plaintiffs 
have  brought  the  case  hare. 

In  support  of  the  demurrer,  it  is  argued  on  the  part  of  the 
defendants  that  an  assignment  of  a  part  only  of  an  entire  de- 
mand is  void  at  law,  unless  naade  with  the  consent  or  ratifica- 
tion of  the  debtor;  that  is  to  say,  that  no  action  at  law  can  be 
maintained  upon  such  an  assignment,  unless  it  was  made  with 
the  express  consent  of  the  debtor,  or  was  subsequently  duly 
ratified  by  him;  and  that  this  is  an  action  at  law,  and  there  is 
no  allegation  that  the  assignmoit  was  naade  with  the  knowl- 
edge and  consent  of  the  debtors,  or  that  they  subsequently 
ratified  it 

Leaving  out  of  view  the  practice  which  has  been  adopted  in 
this  state,  and  which  has  abolished  in  the  matter  of  procedure 
and  form  all  distinctions  between  law  and  equity,  the  position 
taken  by  the  defendants  is  doubtiess  impregnable.  Indeed, 
the  proposition  is  so  well  settied  that  it  need  only  be  stated. 
''At  law,  the  debtor  has  a  right  to  stand  upon  his  contract," 
said  Mr.  Justice  Story,  in  MandeviUe  v.  Wekhj  6  Wheat  277. 
To  allow  the  creditor  to  split  an  entire  claim  into  any  number 
of  fragments  he  may  choose  would  subject  the  debtor  to  condi- 
tions to  which  he  never  assented,. and  involve  him  in  embar- 
rassments and  responsibilities  which  he  never  contemplated. 
It  has  always  been  considered  that  a  plaintiff  having  an  entire 
demand  cannot  divide  it  into  distinct  parts  and  maintain 
separate  actions  upon  each.  If  he  undertakes  such  a  course, 
a  recovery  in  one  action  will  bar  the  others;  Smiih  v.  Jones^  16 
Johns.  229;  WUlard  v.  Sperry,  16  Id.  121;  Marziou  v.  Pioche, 
8  Cal.  536;  Herriter  v.  Porter,  23  Id.  885.  If  he  cannot  do  this 
himself,  by  parity  of  reason  he  cannot  by  an  assignment  en* 
able  others  to  do  it,  either  in  his  name,  as  at  common  law,  or, 
under  the  rule  in  this  state,  in  their  own.  This  question,  sub- 
stantially,  was  before  us  in  a  reoent  case,  involving  the  ques- 
tion whether  part  of  an  entire  demand,  so  assigned,  could  be 
attached  in  the  hands  of  the  debtor  at  the  hands  of  a  creditor 
of  the  assignee.  We  considered  that  it  could  not,  for  the  rea- 
son that  only  the  legal  demands  of  the  defendant  in  an  attach- 
ment could  be  reached  by  garnishment;  that  is  to  say,  only 
such  demands  as  the  defendant  in  the  attaehment  could  have 
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r^oovered  in  an  aetion  at  law  nnder  the  practice  at  common 
law,  and  that  bj  the  aaaignment  in  qoeBtion,  the  defiendant 
in  that  caaa  had  acqaixed,  if  anjthing,  only  a  lien  in  equity 
upon  the  fond,  which  the  plaintiff  undertook  to  reach  by  his 
attachment:  Ha$ne  v.  Ooi  U  With  Ue  Congregation,  85  Id.  878. 

The  claim  put  forward  by  the  plaintiffs,  that  the  assent  of 
the  defendants  to  the  assignment  is  alleged  in  the  complaint, 
is  without  any  substantial  foundation.  The  allegation  is,  ''of 
which  said  assignment  the  defendants  haye  had  due  notice." 
This  is  not  an  allegation  that  the  defendants  knew  of  the 
assignment  at  the  time  it  was  made,  and  assented  to  it,  or 
that  they  afterward  did  sa  It  is  merely  an  allegation  of  the 
notice  which  an  assignee  of  such  a  demand  as  that  declared 
on  is  required  to  give  in  order  to  stop  payment  to  his  assignor, 
and  thus  secure  to  himself  the  subject  of  the  assignment. 

In  view  of  what  has  been  said,  we  must  agree  with  counsel 
for  defendants  that,  had  the  plaintiffs  gone,  under  the  Eng- 
lish  practice,  into  a  court  of  law  upon  the  facts  stated  in  their 
complaint,  they  could  not  have  been  allowed  to  recover.  And 
if  they  could  not  have  amended  their  complaint  so  as  to  show 
an  express  assent  to  the  assignment  by  the  defendants,  they 
would  have  been  finally  told  they  were  in  the  wrong  forum. 
But  under  the  system  of  practice  which  prevails  in  this  state, 
such  results  do  not  follow.  Legal  and  equitable  relief  are 
administered  in  the  same  forum,  and  according  to  the  same 
general  plan.  A  party  cannot  be  sent  out  of  court  merely 
because  his  &cts  do  not  entitle  him  to  relief  at  law,  or  merely 
because  he  is  not  entitled  to  relief  in  equity,  as  the  case  may 
be.  He  can  be  sent  out  of  court  only  when,  upon  his  &cts,  he 
is  entitled  to  no  relief,  either  at  law  or  in  equity.  If^  then, 
upon  the  &cts  stated  in  the  complaint,  the  plaintiffs  would 
have  been  entitled  to  relief  in  equity  under  the  old  system  of 
practice,  the  ruling  of  the  court  below  was  erroneous. 

Here,  too,  we  agree  with  counsel  for  the  defendants  that, 
under  the  English  practice,  a  court  of  equity  would  not 
grant  the  plaintiffs  relief,  as  the  case  now  stands;  not,  how- 
ever, upon  the  ground  that  the  facts  do  not  entitle  him  to  it, 
but  because  all  of  the  parties  interested  in  the  subject-matter 
are  not  before  the  court.  There  can  be  no  question  but  that 
equity  will  sustain  this  assignment,  and  take  an  account  of 
the  indebtedness  between  Brooks  A  Co.  and  the  defendants, 
and  settie  and  ascertain  the  respective  interests  of  Brooks  & 
Co.  and  plaintiffs  in  the  funds,  and  render  judgment  accord- 
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ingly.  This  is  not  denied  by  oonnsel  for  the  defendants. 
Indeed,  that  equity  will  do  this,  is  quite  as  well  settled  as  it 
is  that  law  will  not:  Fidd  v.  Mayor  of  New  York,  6  N.  Y. 
170  [67  Am.  Dec.  436];  Pope  t.  Huth,  14  Cal.  407;  Pierce  ▼. 
Robtnsonj  13  Id.  120.  Had  the  plaintiffs  made  Brooks  &  Co. 
parties,  and  added  a  prayer  for  an  account  and  apportion- 
ment of  the  debt  dne  from  the  defendants,  there  could  have 
been  no  question  as  to  their  right  to  relief.  Under  our  sys- 
tem of  practice,  then,  the  real  objection  in  this  case  is  not  a 
want  of  facts,  but  a  want  of  parties.  The  defendants  are 
entitled,  if  they  so  desire,  to  have  all  the  parties  having  an 
interest  in  the  subject-matter  before  the  court,  in  order  that 
its  judgment  shall  be  a  final  determination  of  the  whole  mat- 
ter,  and  leave  nothing  to  be  done  by  piece»meal.  But  our 
system  makes  no  distinction  between  law  and  equity  cases, 
and  if  the  defendants  were  unwilling  that  this  case  should 
proceed  by  piece-meal,  or  without  the  presence  of  Brooks  A 
Co.,  they  should  have  put  their  demurrer  upon  that  ground. 
Having  demurred  only  upon  the  ground  that  the  facts  are  in- 
sufficient, their  demurrer  should  have  been  overruled,  for  the 
statute  expressly  provides  that  if  no  objection  be  taken  for 
the  want  of  parties,  the  objection  shall  be  deemed  waived. 
The  defendants  were  at  liberty  to  waive  the  objection,  if  they 
saw  proper  to  do  so.  This  they  did,  by  not  taking  the  objec- 
tion in  the  appointed  mode. 

In  conclusion,  it  is  proper  to  say  that  if,  in  the  course  of 
the  subsequent  proceedings  in  this  case,  the  court  should  find 
it  impossible  to  completely  determine  the  controversy  between 
these  parties,  without  the  presence  of  other  parties,  the  court 
may  order  them  to  be  brought  in,  notwithstanding  the  failure 
of  the  defendants  to  insist  by  demurrer  upon  their  presence: 
Practice  Act,  sec.  17. 

Judgment  reversed,  and  cause  remanded. 


OoicPLAnTT  Statino  Faois  SmTTLDio  PLAnmiT  TO  Aht  Bblhv  !■  nol 
bad  for  want  of  facts:  Mane  ▼.  ^S^teoii,  2  Mont.  809,  dttng  the  prinoipal  osm. 

ASSIQNMEHT    OF    PABT    Of   DbMAHD,    ElTlOBOIABIJI    WHXK:    8m  JfUU  ▼. 

UaycT  of  New  York,  57  Am.  Dea  435,  and  oases  eited  in  note. 
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Pbikob  V.  Lynob. 

las.OAUMMunA*  9m,i 

Oovns  ouunrav  RB^irmuiM  Eviduiui  amd  SuBuiiun  Dufjuumt  Vtai^ 
oras  ov  Ficr  after  trial  and  rendition  of  judgment  and  fllbigof  flndingh 

(foinamrcr  ov  Bvidssgi  to  Jusi'ifi  m  AiiDiifaa  oak  vm  Rivuwad  in 
oonrt  which  found  the  faota  only  npon  motion  for  new  triaL 

RlfJAHl,  BT  GrIDITOB  OV  OOBPORATIOH,  OV  StOOKHOLDKB'S  LlABILITir  VOA 

Dkbt,  by  an  inetmment  nnder  aeal,  diaoharges  the  ooiporation  and  the 
other  stookholdera,  to  the  same  extent  as  the  one  to  whom  the  release  ia 
ezeonted  is  disoharged.  Thus  if  the  release  be  of  the  releasee's  propor- 
tion of  the  indebtedness  of  the  corporation,  the  corporation  and  oUier 
stockholders  are  only  released  pro  tcuUo, 
RjBMktm  ov  Stooxholdkb  vboic  LiABiLcnr  vob  Dbbt  bt  Okxditob  ov 
OoKFOBAnov  is  soffident,  in  California,  to  support  the  plea  of  payment 
by  another  stockholder,  in  an  action  against  him  for  his  proportion  of 
the  debts  of  the  corporation. 

AonoN  against  a  stockholder  for  his  proportion  of  the  debts 
of  the  corporation,  by  a  creditor  thereof.  For  a  defense  and 
eonnterclaim,  the  defendant  alleged  that  the  creditors  had 
released  him  from  his  proportion  of  the  debts  of  the  corpora- 
tion.   The  remaining  fiEicts  appear  in  the  opinion* 

F.  P.  DwMiy  for  the  appellant. 
N.  B.  MvlviUe^  for  th&^respondent 

By  Court,  Sawtbb,  0.  J.  This  cause  was  tried  by  the  oourt 
without  a  jury,  on  the  24th  of  October,  1868;  and  on  the  7th 
of  Noyember  following  the  oourt  filed  its  findings  in  writing, 
stating  the  fiEtcts  found  and  conclusions  of  law  separately,  as 
required  by  the  practice  act,  and  concluding  with  a  direction 
to  enter  judgment  for  the  defendant  in  pursuance  of  the  find- 
ings. The  plaintiff  having  given  the  defendant  notice  on  the 
10th  of  November  of  the  filing  of  said  findings,  on  the  14th 
of  November  the  defendant  gave  plaintiff  notice  that  he  ex* 
oepted  to  the  findings,  on  the  ground  that  they  were  not  in 
accordance  with  the  evidence  introduced,  and  served  there- 
with other  and  different  findings,  which  he  claimed  to  be  in 
accordance  with  the  evidence,  and  a  notice  that  on  the  21st  of 
November  he  would  move  the  court  to  substitute  the  findings 
6o  served  for  those  on  file.  On  hearing  the  motion, -the  court 
made  the  substitution,  with  some  slight  modification,  to  all  of 
which  the  plaintiff  excepted,  and  he  now  relies  on  this  action 
of  the  court  as  one  of  the  grounds  for  reversing  the  judgment 
and  order  denying  a  new  trial.    The  change,  however,  was  in 


128  Pttwcs  V.  Ltmoh.  [CaL 

0ome  minor  particulars,  and  the  conclusion  of  law  and  judg- 
ment are  the  same  as  ibo7  were  upon  the  finding  first  filed. 

We  know  of  no  provisioa  of  the  prmetice  act  authorizing  the 
court  to  re-examine  the  evidence  upon  the  motion  of  one  of 
the  parties,  after  it  has  once  filed  its  findings  and  rendered 
judgment,  and  on  such  re-examination  to  reverse  its  former 
action  and  substitute  diSferent  findings  of  fact.  Under  the 
act  of  1861,  and  section  180  of  the  Practice  Act,  as  amended 
in  1866,  the  court  is  authorized  to  supply  omissions  and  de- 
fects. We  have  often  stated  the  object  and  scope  of  these 
provisions:  Hidden  v.  Jordan^  28  CaL  304, 305;  MiUer  v.  Steen^ 
80  Id.  408  [89  Am.  Dec.  124];  Cowing  y.  SogerSj  34  Id.  648; 
Rice  V.  Insheepj  34  Id.  224.  But  these  provisions  do  not  au- 
thorize a  re-examination  of  the  evidence  for  the  purpose  of 
correcting  former  errors,  and  chang^g  the  finding  of  facts. 
The  mode  provided  for  reviewing  its  former  action  hy  the  same 
court,  aa  to  the  sufficiency  of  the  evidence  to  justify  the  find- 
ing, is  by  motion  for  new  trial  On  the  motion  for  new  trial, 
when  the  judge  is  ol  opinion  that  the  damages  are  excessive 
under  the  evidence,  he  may  require  a  portion  to  be  remitted, 
as  a  condition  of  denying  a  new  trial,  and  in  this  way,  if 
submitted  to,  correct  the  error.  Perhai)s  there  may  be  other 
errors  which  could  readily  be  corrected  in  this  way.  But  if 
there  is  an  error  of  fact  affecting  the  judgment,  which  cannot 
be  obviated  in  this  mode,  we  know  ci  but  one  regular  way  to 
correct  it,  and  that  is  by  motion  for  new  trial:  Carpentier  v. 
Oardiner,  29  CaL  163;  see  also  Oalderwood  v.  Pjfter^  81  Id.  837. 

If  the  judge  should  discover  a  clerical  mistake  in  hia  find- 
ings, or  that  he  had  inadvertently  committed  an  error,  and 
should  correct  it  at  the  same  term,  before  the  entry  of  judg- 
ment, while  the  proceeding  is  etill  t«  Jim,  and  in  auoh  a  man- 
ner that  the  party  against  whom  the  oorrectioQ  is  made  shall 
not  thereafter  lose  an  opportunity  to  move  for  a  new  trial,  or 
have  the  time  within  which  to  move  in  any  way  abridged,  or 
lose  any  other  right  thereby,  we  doubtless  should  not  grant 
a  new  trial  on  that  ground.  Bat  the  practice  of  entertaining 
a  motion  to  review  the  action  of  the  court  in  the  mode  pursued 
in  this  instance,  if  adopted,  would  be  liable  to  abuse.  It  is 
nowhere  recognised  by  the  practice  act,  and  ought  not  to  be 
encouraged.  A  much  better  practice  would  be  to  submit  the 
fiuding  for  the  suggestions  of  the  attorneys  of  the  respective 
party,  before  signing  and  filing:  2Viofa6tify  v.  Magraffj  88  CaL 
287.266. 
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A  release  under  seal  of  one  of  several  joint  or  joint  and 
eeveral  debtors  or  obligors  is  a  release  as  to  all:  Armstrong  v. 
ffayward,  6  Cal.  186,  186;  Rowley  v.  Stoddard^  7  Johns.  210; 
Cheatham  v.  Ward^  1  Bos.  &  P.  633;  Nichobon  v.  RemUy  4  Ad. 
A  E.  683;  American  Bank  y.  DooHtiUj  14  Pick.  126;  Tticker- 
man  v.  Newhall,  17  Mass.  683;  Ooodnow  v.  Smith,  18  Pick.  415 
[29  Am.  Dec.  600].  A  release  extinguishes  the  obligation: 
McCrea  v.  Pvrmortj  16  Wend.  474  [30  Am.  Dec.  103.] 

Both  defendant  Lynch,  to  the  extent  of  his  personal  liability 
as  a  stockholder  of  the  corporation,  and  the  corporation,  the 
Gobernadora  Silver  Mining  Company,  were  jointly  and  sever- 
ally liable  to  McClelland  and  Atkinson  for  their  respective 
debts  due  from  the  corporation  to  them.  If  not  jointly  liable 
in  the  strict  sense  of  that  term,  as  has  been  suggested,  the  legal 
incidents,  as  between  the  corporation  and  stockholders,  to  the 
extent  of  their  personal  liability,  are,  it  seems  to  us,  precisely 
the  same.  The  stockholder  is  not  a  surety  in  any  sense  of  the 
term.  He  is  under  the  constitution  and  the  statute  primarily 
liable  in  the  same  sense  as  the  corporation  is  primarily 
liable.  The  same  identical  act  which  casts  the  liability  on 
the  corporation  also  casts  it  on  the  stockholder.  There  are 
not  separate  contracts.  The  stockholder  does  not  stand  in  the 
position  of  an  indorser  or  guarantor.  An  indorser  or  guarantor 
is  not  liable  on  the  same  contract.  His  contract  is  a  separate 
and  distinct  one  of  his  own,  to  which  the  principal  is  no  party. 
It  is  founded  upon  the  principal  contract,  and  finds  its  con- 
sideration only  in  that  contract;  but  it  is  a  separate  and  dis- 
tinct contract  nevertheless,  and  the  terms  are  different.  Each 
is  liable  on  his  own  particular  contract,  but  there  is  no  joint 
contract  or  joint  obligation.  The  maker  and  indorser  or  guar- 
antor of  a  note  may  be  sued  jointly,  it  is  true,  but  this  does 
not  result  from  the  fact  that  there  is  a  single  joint  contract. 

It  is  suggested  that  the  reason  the  release  of  one  joint  obligor 
discharges  the  other  is,  that  if  either  pays  the  debt  the  other 
is  liable  to  contribution,  which  would  be  defeated  by  the  release 
if  it  were  permitted  to  exonerate  only  the  party  to  whom  it  is 
made.  On  this  ground  it  is  said  to  be  held  to  extinguish  the 
debt.  Now,  this  incident  attends  the  relation  in  question,  and 
this  principle  is  as  applicable  to  it  as  to  the  case  of  two  joint 
makers  of  a  note. 

Suppose  the  corporation  is  sued  and  a  reooveiy  had;  tha 
ftookholder  released  must  contribate  his  share,  for  the  oorpora- 
tioD  can  levy  an  afsessment  on  all  the  stockholders, 
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to  their  respective  shares,  to  raise  funds  to  pay  the  judgment. 
The  corporation  must  pay  it,  unless  it,  too,  is  discharged,  and 
the  other  share-holders  are  entitled  to  have  him  contribute  his 
share.  Or,  suppose  the  corporation  is  in  funds,  and  pays  with- 
out an  assessment,  it  takes  from  the  stockholder  released  his  pro 
rata  share  of  a  fund  which  would  otherwise  go  to  him  in  divi- 
dends, and  thus  he  is  made  to  contribute  notwithstanding  his 
release.  So  suppose  McClelland  had  sued  other  stockholders 
of  the  corporation,  and  recovered  and  collected  from  them  the 
whole  amount  of  his  debt;  the  stockholder  or  stockholders  so 
compelled  to  pay  would  have  a  claim  for  contribution  against 
Lynch  for  his  share,  and  thus  either  the  right  to  contribution 
of  the  share-holder  who  has  been  compelled  to  pay  or  the  re- 
lease to  Lynch  must  be  defeated.  Suppose,  again,  that  Mc- 
Clelland should  discharge  all  the  stockholders  from  personal 
liability,  as  has  been  suggested,  and  the  corporation  itself 
should  still  remain  liable,  each  stockholder  would  still  be  liable 
to  contribute  his  pro  rata  share,  either  in  the  form  of  an  assess- 
ment levied  by  the  corporation  to  pay  the  debt,  or  by  a  diminu- 
tion of  dividends,  and  the  release  would  be  defeated,  or  the 
corporation  deprived  of  power  to  protect  its  property.  One  of 
two  results  must  inevitably  be  reached.  Either  the  debt  is 
extinguished  as  to  all  by  the  release,  or  the  release  is  wholly 
inoperative  as  to  all.  Thus  the  incidents  and  consequences 
are  the  same  as  between  joint  debtors  and  joint  obligors  in  any 
other  form. 

We  think,  therefore,  that  the  case  is  within  the  rule,  and  that 
a  valid  release,  under  seal,  discharges  the  corporation  and  other 
stockholders,  as  well  as  the  stockholder  released.  The  releases 
to  the  defendant.  Lynch,  referred  to  in  the  findings,  were  in 
due  form  and  under  seal,  and  we  think  to  the  extent  of  the 
amount  released,  discharged  the  corporation  as  well  as  Lynch. 
But  we  think  the  court  erred  in  holding  that  the  whole  $416.66, 
due  McClelland,  was  released.  The  language  of  the  release  is: 
'*  I  hereby  release  and  discharge  said  Francis  Lynch  from  his 
proportion  of  said  company's  said  indebtedness  to  me."  The 
release,  by  its  express  terms,  then,  is  only  "  from  his  propor- 
tion of  said  company's  said  indebtedness  to  me," — not  from 
the  whole;  '^  and  this  shall  be  said  Lynch's  receipt  in  full  to 
date  for  his  proportion  and  share  of  all  indebtedness  to  me 
by  said  company,  and  a  bar  to  any  and  all  suits  against  said 
Lynch  for  the  same";  that  is  to  say,  for  '^  his  proportion  and 
share."    It  is  manifest  that  McClelland  did  not  intend  to  ie> 
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lease  his  whole  demand^  but  only  Lyncb's  share.  Alihoagb 
Lynch  might  be  liable  under  the  act  to  pay  McClelland  the 
whole  demand  against  the  company,  as  held  in  Larrabee  v. 
Baldwiuj  85  Cal.  155,  if  the  amount  of  the  aggregate  debts  of 
the  corporation  upon  which  he  was  personally  responsible  was 
sufficient;  yet  the  whole  would  not  be  his  share  of  the  idebted- 
ness,  because  he  would  be  entitled  to  recover  the  excess  paid 
by  him  oyer  his  share  from  the  corporation,  and  to  call  upon 
bis  co-stockholders,  who  were  also  personally  liable,  to  contrib- 
ute. The  fact  that  he  might  be  liable  personally,  under  the 
statute,  in  the  first  instance,  to  pay  the  whole  to  the  creditor, 
does  not  increase  or  diminish,  or  in  any  way  affect,  the  amount 
of  his  share  of  the  demand.  His  share  of  the  1416.66  is  that 
sum  which  bears  the  same  ratio  to  $4,418  that  the  amount  of 
the  capital  stock  held  by  defendant  bears  to  the  whole  capital 
stock,  and  that  is  the  sum  released. 

We  think,  howeyer,  that  the  court  was  right  in  regarding 
the  amount  thus  released  as  a  payment  by  the  defendant  of 
other  liabilities  of  the  corporation  with  which  he  is  entitled  to 
be  credited  under  section  16  of  the  act  under  which  the  corpo- 
ration was  organized.  The  release  was  to  defendant,  and  it 
operated  as  a  satisfaction  of  so  much  of  the  indebtedness  of 
the  corporation  procured  by  defendant.  It  is  quite  manifest 
that  McClelland  intended  that  defendant,  not  the  corporation, 
should  have  the  benefit  of  the  release.  If  he  chose  to  make  a 
gift  of  this  sum  to  the  defendant,  he  had  a  right  to  do  so;  and, 
upon  the  gift  being  made,  the  amount  became  the  property  of 
defendant,  and  not  of  the  corporation  or  other  creditors  of  the 
corporation,  and  operated  as  a  satisfaction  by  defendant.  De- 
fendant stands  precisely  in  the  same  position  as  he  would  if 
McClelland  had  made  him  a  present  of  so  much  money,  and 
he  had  immediately  paid  the  amount  back  to  McClelland  in 
satisfaction  of  an  equal  amount  of  the  indebtedness  of  the 
company  upon  which  defendant  was  personally  liable.  Not  to 
allow  the  amount  released  to  defendant  as  a  payment  by  him 
of  so  much  indebtedness  of  the  company  would  be  to  take 
from  defendant  that  which  McClelland  had  given  him  for  his 
own  personal  benefit,  and  give  it  to  the  corporation,  or  to  other 
creditors  of  the  corporation.  We  think,  therefore,  that  the 
amount  released  by  McClelland  and  Atkinson  should  be  cred- 
ited to  defendant  as  a  payment,  and  deducted  from  that  por- 
tion of  the  corporate  debts  for  which  he  is  personally  liable^ 
ixkd  that  judgment  should  not  be  rendered  against  him  for  an 
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atDOtmt  exceeding  tbe  balance  of  the  portton  of  tlie  oorpcraAa 
debts  for  which  he  is  personallj  liable  remaining  after  sach 
deduction. 

We  do  not  see  that  there  is  any  necessity  lor  a  new  triaL 
The  only  issue  upon  the  pleadings  is  as  to  the  amount  of  the 
indebtedness  of  the  corporation  upon  which  defendant  is  per* 
sonally  liable.  Upon  this  point  both  findings  substantially 
agree  as  to  the  facts  upon  which  the  question  is  to  be  deter- 
mined. The  rest  is  mere  matter  of  calculation,  when  the  legal 
principles  arising  upon  the  facts  are  settled.  Upon  the  plead- 
ings  and  both  findings,  the  amount  of  the  debts  of  the  corpo- 
ration, for  a  portion  of  which  defendant  is  liable,  on  the  26th 
of  April,  1867,  was  $4,418;  and  the  amount  to  be  credited  am 
a  payment  on  the  debts  of  the  corporation  is  the  share  of  the 
defendant  of  the  debt  of  $416.66  to  McClelland,  and  $207  to 
Atkinson,  released.  The  proportions  and  interest  are  mere 
matters  of  calculation. 

The  judgment  is  reversed,  and  the  district  ooort  directed  im 
compute  the  amount  and  enter  judgment  upon  the  pleadings 
and  undisputed  findings,  in  pursuance  of  the  principles  stated 
in  this  opinion. 

Rhodes,  J.,  dissented. 

Crooeett,  J.,  filed  a  separate  opnion,  dissenting  from  the  opinion  of  s 
majority  of  the  court  on  the  more  important  question  involved,  whether, 
"  if  a  creditor  of  a  corporation  release  one  of  the  stockholders  from  his  indi- 
vidual liability  for  the  debt,  he  thereby  discharges  the  corporation  and  the 
other  stockholders."  And  he  maintains,  as  the  law  of  the  case,  **  that  as  be- 
tween themselves,  the  corporation  is  tlie  principal  debtor,  and  the  stock- 
holders are  but  sureties  or  guarantors;  that  though  both  are  primarily  liable 
to  creditors  in  the  same  manner  that  the  maker  and  indorser  of  a  promissory 
note  are  primarily  liable,  yet,  as  between  themselves,  the  corporation  being 
the  principal  debtor,  and  the  stockholders  only  its  sureties,  a  release  of  tha 
corporation  will  release  the  stockholders;  bat  a  release  of  the  latter  will  not 
discharge  the  former,  for  precisely  the  same  reason  that  a  release  of  the  in- 
dorser does  not  discharge  the  maker  of  a  promissory  note."  He  concludes, 
as  resulting  from  this  view  of  the  law,  "  that  a  release  to  a  stockholder  of 
his  individual  liability  for  his  proportion  of  a  debt  due  to  a  perticnlar  credi- 
tor does  not  pro  tatUo  discharge  the  corporation  ";  bnt  expressee  no  opinion 
on  the  point  "whether  a  release  of  one  or  more  stockholders  from  their  in- 
dividual liability  releases  pro  tanio  the  other  stockholden  frem  their  liability 
as  such." 

Natubx  of  SioouQLDnt'B  LiABiumoR  Dm  cm  Cof  oaArom.  ~  T^e 
individual  liability  of  stockholders  of  a  oorporation  for  the  eoiporate  debts  is 
a  subject  which  has  already  been  treated  at  some  length  in  a  note  to^reefanil 
V.  McCuUough,  43  Am.  Dec  694-703.  The  cases  bearing  on  the  subject  are 
again  coUeoted  in  a  note  to  Comktg  v.  McCkiOomf^  49  Id.  SOt.    8ee  also^  as 
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batringondiffannt  Immolmof  thenbJMt^  Ot^T.  Aal^  71  Id.  W;  CbM- 
wtmM  Bmi  ▼.  Sieam  Faaioqf,  7ft  Id.  688.  Uador  the  pf  it  ti«K  U  it 
SMre^  ptopotid  to  ooUaot  tha  mora  fwint  dadrions  of  th»  ooarta  hmng 
ntetiiM  to  tho  iMtBM  of  MMhlialiility. 

The  individiial  IJaluli^  of  ■tookholdin  in  a  corponitioii  for  the  paymmt 
of  its  debts  doM  not  exist  at  commoii  Uw.  It  is  ahrays  a  cwatiire  of  statnte^ 
•ad  oaa  bo  eafovood  on)y  a*  thenliL  proridods  PcOard  t.  Arffey.  20  WalL 
ft20}  iVwrtt  .yoiL  Audb  ▼.  iVoMi^i^  120  U.  &  747;  Kmrner  t.  ^o<iiM|  81 
fbd.  Sep.  613  (Vt.),  Aooordiag  to  the  prevailing  Tiew,  statntes  which  im- 
pose the  Uahility  are  to  be  striotly  constraed:  Afpeal  ^  MmM,  86  Pa.  8t. 
78;  O'ReUl^  t.  Bard,  106  Id.  660;  Prieti  t.  &m»  Hai  Hfg.  Co.,  116  Mass. 
180;  89JIX  Lab$  Ck^NoL  Bamk  t.  HendriOmm,  40  N.  J.  ii.  62;  BamtU  t.  8L 
AiboMB  HqUI  Cx»  47  Vt  313;  being  in  derogation  of  the  oommoa  law,  they 
oannot  be  extended  beyond  their  Utend  terms:  CAoss  t.  Lord,  77  N.  Y.  1. 
Bat  the  nde  of  strict  oonstniction  is  not  to  be  allied  where  the  intent  is 
manifest  from  the  words  of  the  law:  Mo^ftr  r,  Pemt.  8laU  Co.,  71  Pa  St.  203; 
and  see  Bohn  t.  JBtmon,  83  Mich.  267. 

The  nsoal  atatntory  liability  imposed  npon  stookholders  for  the  corporate 
debts  is  not  r^gptfded  by  the  oonrts  as  in  the  nature  <^  a  forfeiture  or  penally 
bat  as  virtually  and  in  effect  a  liability  on  a  oontraeti  and  the  mntnal  agree- 
Qsnt  of  the  parties:  NorrU  ▼.  WrtmchaXL,  84  Md.  402;  iSfaONKM  v.  B^iXUmm 
Iffy.  Oa,  14  &  0.  404;  BJahmum  t.  BenJUm,  0  Mo.  App.  107;  QMman  ▼. 
Aribner,  117  UL  610;  Wwd^^.  IHdbi,  7  L8a»  40;  jShnph ▼.  iTMcedk  86 Ohio 
81.  678;  HcM^  ▼.  FinrwiM  Co.,  40  Id.  607;  FlaA  t.  Com,  100  U.  a  371; 
Gsrrot  ▼•  Qrom,  02  Id.  600;  the  liability  arises  oat  of  the  implied  promise 
of  the  stockholder  to  asaame  and  discharge  the  individual  liabili^  imposed 
by  the  statate  onder  which  the  corporation  waa  created:  Nimick  t.  Iron 
Worki,  26  W.  Va  184;  Hodi/mm  t.  Chatver,  8  Mo.  App.  821;  MamrilU  t. 
Mdgar,  8  Id.  821  And  where  the  Uabili^  is  regarded  as  in  the  nature  of 
contract^  it  will  be  enf oroed  in  the  coarts  of  a  state  other  than  that  in  which 
it  was  created:  Wooda  v.  Wiek*,  7  L8a»  40;  AmltayaaCo  Appoai,  08  Pa.  St  606; 
Flath  V.  Com,  100  U.  S.  871;  and  see  Cham  v.  CwrUs,  113  Id.  462;  /eM«p  v. 
Cameg^  80  N.  Y.  441;  unless  the  statate  imposing  the  liability  aloo  pre- 
aeribes  a  peoaliar  remedy  for  its  enforcement*  which  cannot  be  made  avail- 
able in  another  atote:  Ckrittmtm  t.  Sm,  106  N.  Y.  07;  ^tnitol;  v.  iron  Works, 
S6W.  Va.  184;  and  eee  JSioe  v.  iToeJery  Oa,  66  N.  H.  114;  Kwaw^r  y.  Hainu, 
81  Fed.  Rep.  618;  PoMormm  v.  Lp^  112  Dl.  196;  &  C,  106  U.  a  619; 
only  the  nnnedy  given  by  the  statate  creating  the  liability,  if  the  statate 
givea  a  remedy,  is  available,  whether  the  proceedings  are  taken  in  the  state 
Ofeahng  the  eorporation  or  elsewhero^  and  whether  in  state  or  fedoral  coarts: 
JViivA  ^bt  AmA  ▼.  iWrnei^  120  Id.  747.  And  if  the  lUbiUty  is  penal  in 
its  nalnrs^  as  where  it  is  imposed  upon  the  corporate  anthorities  for  doing 
that  which  the  atatnte  eTpressly  or  by  implication  f orbids,  or  for  the  omis- 
irion  to  do  something  which  the  law  directs  to  bedonob  it  will  not  be  enforoed 
ontside  of  the  state  oreating  its  Wooda  v.  Wicht,  7  Lea»  40;  Dtrrkkmm  v. 
BmM,  87  N.  J.  L.  166;  Mokr  v.  Bpragma,  0  &.  L  641;  StmiiM  t.  Bmioii,  8 
Ohio  St  216;  andeee  Oftoie  ▼.  CrnHo,  118  U.  &  462;  QridUif  v.  Bamu,  103 
IIL211. 

The  atatatoty  liability  ef  stockholders  is  created  for  the  exdosivo  benefit 

of  the  oreditoie  of  the  oerporatio%  over  whioh  the  oorporateanthoritiee  have 

noeontrol:  WHgkl^.  mCormoA,  17  Ohio  St.  86;  UmtM  v.  Bmiktrk,  17  Id. 

118}  and  the  liability  ia  to  be  enforoed  by  the  oreditora  in  their  own  right, 

and  lor  their  own  espeeial  benefit  by  impropriate  legal  prooeediags  taken  for 
Am.  Daa  You  XCDC-flS 
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that  purpose:  Famnoorth  ▼.  Wood^  91  N.  T.  308;  Mamm  ▼.  New  York  8Stt 
Mfg.  Co.,  27  Hun,  807;  Bmbng9  t.  TraA,  80  Id.  814.  The  liabiliiy  6am 
not  exist  in  faTor  of  the  oorporatim  itseU.  Hence  a  xeosmr  of  *'all 
the  estate,  property,  and  equitable  interests  "  of  an  insolvent  corporation  can- 
not enforce  the  liability:  JacAmm  t.  AUen,  20  Blatehl  025;  ifreas  t.  WtSr^ 
89 IIL  26;  Fammoonhy.  Wood,  91  K.  Y.  80a 

The  statntory  liability  imposed  upon  stockholders  is  not  generally  regarded 
by  the  courts  as  a  pzimary  resource  or  fond  for  the  payment  of  the  corporate 
debts.  And  the  general  rnle  is,  that  a  ereditor  most  first  ezhanst  his  reme^ 
against  the  corporation  before  he  can  proceed  against  a  stockholder  upon 
his  individoal  liability:  See  BuA  t.  Cartwright,  7  Or.  829;  Appeal  qfMeatiM, 
86  Pa.  St.  76;  Wrtghi  r.  MeCormadt,  17  Ohio  St.  96;  Jaccbwn  v.  Allen,  28 
Biatchf .  625.  There  mnst  be  a  Jndgment  recovered  against  the  corporation, 
and  exeontion  returned  unsatisfied:  Proton  v.  Bauttm  Stale  Co,,  134  Mass.  690; ' 
Wheeler  v.  JfSOar,  24  Hnn,  641;  &  C,  90  N.  T.  363;  Handy  v.  Draper,  89 
Id.  334;  and  see  VkU  v.  Welle,  9  Abb.  N.  0.  277;  Cleveland  v.  Bumham,  64 
Wis.  347;  though  the  fact  that  the  corporation  had  been  adjudged  bankrupt 
was  held  to  be  a  sufficient  excuse  for  not  proceeding  against  it,  before  suing 
a  stockholder,  under  the  New  York  statute:  ShMngUm  v.  Houimd,  63  K.  Y. 
371;  a  C,  67  Bsrb.  14;  and  see  Flath  r.  Conn,  100  U.  S.  371.  But  liabiUty 
under  the  Rhode  Island  statute  caonot  be  enforoed  by  action  at  law  sgainsk 
the  stockholder  or  his  executor,  without  previously  recovering  judgment 
sgainst  the  corporation,  although  the  corporation  is  in  bankruptcy:  Fourik 
t^ationai  Bank  v.  Francklyn,  120  Id.  747.  In  giviog  construction  to  the  Csli- 
(omia  statute,  the  obligations  of  stockholders  to  pay  their  respective  propor- 
tions of  the  corporate  debts  is  held  to  be  direct  and  primsEry:  FaynumoiUe  v. 
McCoUough,  69  CaL  286,  286,  citing  the  principal  case;  MUcheU  v.  Bechnan^ 
64  Id.  117;  and  that  a  creditor  is  not  bound  to  exhaust  the  remedies  against 
the  corporation,  which  the  law  has  provided  for  his  protection,  before  pro- 
ceeding against  the  stockholder:  Morrow  ▼.  Superior  Court,  64  Id.  383.  It  is 
held  that  the  stockholders  of  a  corporation  are  not,  as  regards  the  creditors 
of  such  corporation,  sureties,  but  principal  debtors:  Sonoma  Valley  Bank  v. 
ffiU,  69  GsL  107;  and  stockholders  are  not  generally  regarded  as  sureties  or 
guarantors  of  the  corporation:  See  Craig's  Appeal,  92  Pa.  St.  896.  It  i^ 
however,  held  by  the  supreme  court  of  Michigan  that  stockholders  occupy* 
as  regards  creditors,  the  position  of  sureties  for  the  corporation:  Hanaon  v. 
Doiikereley,  37  Mich.  184;  Grand  Rapid  Samngs  Bank  v.  Warren,  62  Id.  657. 
Compare  Wheeler  v.  Fanroi,  37  Ohio  St  26. 

In  some  of  the  states  the  statutory  liability  of  stockholders  is  extended  to 
all  persons  who  were  stockholders  when  the  debt  sought  to  be  enforced  wsa 
contracted,  and  also  to  all  persons  who  are  stockholders  when  the  liability  is 
sought  to  be  enforced,  although  they  may  have  become  such  since  the  debt 
was  contracted;  but  is  not  extended  to  persons  who  had  become  stockholders 
after  the  debt  was  contracted  and  had  ceased  to  be  such  before  the  debt  be- 
came payable  and  action  was  brought:  Curtis  v.  Harlow,  12  Met.  3;  Johnson 
V.  SonwrviUe  Dyeing  etc  Co.,  16  Gray,  216;  Sales  v.  Bales,  6  East  Rep.  70S 
(R.  L);  S.  C,  UAm.  &  Eng.  Corp.  Cas.  106;  and  compare  Wfberw.  Fickey,€7 
Md.  196;  Phm^  v.  Therasson,  11  Hun,  141;  Wheeler  v.  Faurot,  21  Ohio  St 
26;  Wheeler  v.  MiUar,  90  N.  Y.  863.  To  make  a  subscriber  to  stock  sn 
owner,  so  as  to  be  liable  for  the  corporate  debtsi  it  is  not  necessary  thai  he 
should  have  paid  for  his  stock,  nor  that  a  certificate  therefor  should  have 
been  issued.  Where  the  corporation  has  agreed  that  a  person  shall  be  en« 
titied  to  certain  shares  of  its  stock,  to  be  paid  for  in  a  certain  manner,  and 
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he  consents  to  take  the  stock,  he  becomes  owner:  MUeheU  v.  Bcckman,  64  OaL 
117.  So  where  stock  is  transferred  by  one  acting  as  agent  for  the  owner, 
and  the  assignee  receives  a  certificate  and  appears  as  a  stockholder  on  the 
books  of  the  corporation,  he  is,  as  between  himself  and  the  creditors  of  the 
corporation,  a  stockholder  within  the  purview  of  the  statute:  Wai^fieid  ▼. 
Farffo,  90  N.  Y.  213.  If  a  certificate  of  stock  has  been  issued  to  a  party  by 
a  wrong  christian  nauie,  through  mistake,  parol  evidence  is  admiasible  to 
show  the  mistake,  in  an  action  brought  to  enforce  his  liability  as  a  stock- 
holder: Cieveland  v.  Bumham,  64  Wis.  347. 

The  "debts'*  of  a  corporation  for  which  the  stockholders  are  by  statute 
made  liable  do  not,  in  their  legal  sense,  ordinarily  include  liabilities  for  torts 
not  reduoed  to  judgment:  Child  v.  Boston  ete^  Iron  Works,  137  Mass.  516.  A 
liability  for  a  tort  is  not  a  "  debt "  under  a  statute  which  is  to  be  construed 
strictly:  Esmond  v.  BuUard,  16  Hun,  65;  and  see  Bohn  v.  Brown,  33  Mich. 
257;  Dryden  v.  Kellogg,  2  Mo.  App.  87;  Zhnmer  v.  8chkehaM{f,  115  Mass.  52. 

Whether  a  judgment  recovered  by  a  creditor  against  the  corporation  be 
conclusive  agidnst  the  stockholders  when  sued  individually  on  their  statu- 
tory liability  is  a  question  upon  which  the  decisions  are  conflicting.  In 
Massachusetts,  the  judgment  is  held  to  be  conclusive  against  the  stockhold- 
ers: Thayer  v.  New  England  etc  Printing  Co,,  108  Mass.  523;  or  if  not  conclu- 
sive, is  at  least  prima  fade  evidence  of  the  plaintiff 's  claim:  Hawes  v.  Anglo- 
Saaeon  Petroleum  Co.,  101  Id.  385;  and  see  also  Grand  Bapids  Savings  Bank 
T.  Warren,  52  Mich.  557;  Orund  v.  Tucker,  5  Kan.  70.  But  a  different  view 
is  taken  in  New  York,  and  a  creditor  who  pursues  the  stockholders  is  not  per- 
mitted to  rely  upon  the  judgment  against  the  corporation,  but  is  compelled 
to  make  proof  of  the  indebtedness  upon  which  the  judgment  was  recovered: 
MiUer  V.  White,  50  N.  Y.  137;  McAfaJion  v.  Maey,  51  Id.  155;  HasUngs  v. 
Dreu),  76  Id.  9;  Whuler  v.  MiUar,  24  Hun,  541;  S.  C,  90  N.  Y.  353;  Krajl 
V.  Coykendall,  34  Hun,  285.  The  judgment  against  the  corporation  is  held  to 
be  of  no  virtue  or  effect  in  the  action  against  the  stockholder,  and  is  only  evi- 
dence as  proving  the  performance  of  the  condition  precedent:  Kincaid  v. 
DtnneUe,  59  N.  Y.  551;  and  see,  as  favoring  the  New  York  view,  Trippe  v. 
Huntkium,  82  Ind.  807;  Union  Bank  ▼.  Wando  Mining  Cb.,  17  S.  a  330. 


Blood  v.  Mabouse. 

f88  Caufobnia,  69aj 
SbCBRABT   OV   CklBPO&ATION  HAS   Ko    POWXB,   BT  YlBTUl  OV  H18  OfTIO^ 

to  make  assignment  of  promissory  notes  of  the  oompany,  nor  unless  ex- 
pressly authorized  to  do  so  in  his  official  capacity. 

MOKET    COLLBOTED  UPON    JUDOMXNT  UNDBB  INVALID  ASSIONMXNT  MAT  BB 

Rbcx>verei>  of  the  assignee  by  a  judgment  creditor  of  the  party  right* 
fully  entitled  thereto. 

JUDGlfXMT    in    FaTOR  OV  AaSIONBB  OF  NOTB  17BDBB    InVAUB  AmOHXBRV 

DOES  NOT  Estop  the  claimant  of  the  proceeds  of  such  judgmenti  under 
the  rightful  owner,  unless  it  appears  that  the  &ot  of  the  assignment  wm 
put  in  issue  between  debtor  and  assignee. 
Ebetoppel  bt  Matteb  of  Record  must  be  Plbadhk 

AcnoN  upon  a  promissory  note.     It  appeared  that  Um 
Whitney  Quartz  Mining  Company,  a  corporation,  brought  an 
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aetkm  againBt  the  Creecent  Qnarti  lOning  Company,  upon 
Ihe  latter's  note  for  twelve  thouBand  doUan,  and  attached 
all  of  defendant's  property.  Thereafter  the  defendants  in 
action,  M.  and  M.  A«  Marcuse,  sued  the  Crescent  Qoartz 
Company,  and  attached  all  its  property.  After  the 
bringing  of  the  latter  action,  the  defendants  in  this  action 
(plaintifis  therein)  purchased  of  the  Whitney  Quartz  Mining 
Company  the  note  upon  which  the  first-mentioned  action 
was  biuDght,  under  an  arrangement  by  which  the  purchasers 
of  said  note  wcore  to  credit  one  Bollinger,  who  was  indebted 
to  them,  with  the  amount  thereof  and  that  Bollinger,  to 
whom  the  Whitney  Quarts  Mining  Company  was  indebted 
in  a  greats  sum,  should  also  credit  the  amount  of  said  note 
upon  said  indebtedness.  This  arrangement  was  carried  out, 
Chambers,  the  secretary,  and  a  trustee,  and  Bollinger,  an- 
other trustee,  making  the  transfer  of  the  notef  Thereafter 
tiie  plaintiff  in  the  present  action  brought  an  action  against 
tile  Whitney  Quartz  Mining  Company,  and  had  a  writ  of 
attachment  issued  therein,  which  was  served  upon  the  pres- 
ent defendants,  with  notice  of  garnishment.  Judgment  was 
afterwards  rendered  for  plaintiff  in  the  said  action.  One 
Holthouse  and  Whitlock,  about  the  same  time,  recovered 
a  judgment  against  the  Whitney  Quartz  Mining  Company, 
and  transferred  the  same  to  the  plaintiffs  in  the  last-men- 
tioned action,  who  had  execution  issued  thereon,  and  served 
upon  the  present  defendants  as  garnishees.  The  defendants 
answered  upon  both  garnishments,  denying  any  indebtedness 
to  the  Whitney  Quartz  Mining  Company,  and  the  plaintiff 
then  brought  this  action  against  the  defendants  to  recover 
tile  amount  of  the  note  transferred  to  them  by  the  Whitney 
Quartz  Mining  Company.  Plaintiff  was  nonsuited,  on  the 
gnmnd  that  there  was  no  evidence  that  defendants  were  ever 
Indebted  to  the  Whitney  Quartz  Mining  Company.  A  motion 
for  a  new  trial  was  overruled,  and  plaintiff  appesJed. 

Van  Cleif  and  Oeavy  for  the  appellant. 
CAaWM  £.  Filkim^  for  the  respondents. 

By  Court,  Rhodes,  J.  The  note  of  the  Cresoetii  oovipany 
was  assigned  by  the  secretary  of  the  Whitney  company  in  his 
ofiQcial  capacity.  The  assignment  purports  to  be  made  by  the 
Whitney  company,  but  it  was  not  executed  by  the  corporation. 
It  is  not,  therefore,  a  corporate  act,  unless  the  secretary  was 
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not  only  authorized  to  make  the  asgignmeDt,  but  also  to  make 
it  in  his  official  capacity.  The  secretary  is  not  vested  with 
such  authority  by  virtue  of  his  office,  and  no  delegated 
authority  from  the  corporation  is  shown]  and  under  the 
authority  of  Oa$hwiUr  v.  WiUiSy  33  Cal.  16,  and  the  caaei 
therein  cited,  the  aasignmeDt  was  void.  No  ratification  by 
the  corporation  of  the  assignment  is  shown.  The  alleged  set- 
tlement made  between  the  corporation  and  BolHnger,  and  the 
giving  of  the  credit  by  the  latter  to  the  corporation,  was  only 
an  arrangement  betmen  BolHnger  and  the  secretary  of  the 
company;  but  it  does  not  purport  to  be  a -corporate  transac- 
tion; and  no  corporate  authority  to  the  secretary  to  conclude 
such  an  anrangeixient  appears,  nor  has  the  corporation  adopted 
the  act  of  the  secretary  in  that  behalf. 

The  money  received  by  the  defendants  on  the  note — or 
rather  on  the  judgment  obtained  by  them  on  the  note  —  was 
the  money  of  the  Whitney  company,  unless  the  latter  was 
estopped  by  the  judgment  from  setting  up  a  claim  to  the 
money.  An  action  had  been  commenced  by  the  Whitney 
company  against  the  Crescent  company,  the  maker  of  the 
note,  before  the  attempted  assignment  of  the  note  to  the  de- 
fendants, and  judgment  was  afterward  rendered  in  the  action 
against  the  Crescent  company,  and  in  favor  of  one  of  the  pres- 
ent defendants,  the  assignee  of  the  note,  but  for  the  benefit  of 
both  defendants.  The  position  of  the  defendant  as  to  the  effect 
of  the  judgment  is  fully  met  by  either  of  these  considerations: 
it  does  not  appear  that  the  fact  of  the  assignment  of  the  note 
was  in  issue  between  the  Whitney  company  and  the  alleged 
assignee;  and  if  that  fiEict  was  in  issue,  and  was  determined 
in  &vor  of  the  assignee,  the  estoppel  is  not  pleaded  in  this 
cause. 

For  these  reasons,  we  think  the  court  was  in  error  in  grant* 
ing  a  nonsuit 

Order  reversed,  and  cause  remanded  for  a  new  triaL 

Cbockbtt,  J.,  did  not  participate  in  the  decision* 


CoBHXBAXiov  IB  HOT  BouND  BT  UvAUTHoaisip  oontrMt  ol  it»Meretuy« 
See  HoUy.  Orandail,  89  Am.  Deo.  64,  and  note. 
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Baker  v.  Kinsby. 

rsS  CaUFOBNIA,  <HILJ 
liASTBE  18  LlABLl  lOR   SUOH  ACIB  OF  HIS   SSBYAim  OOniT   M  ftN  within 

the  line  of  hie  duty, 
OwvsB  ov  BniDon  is  not  Liable  iob  Injubt  Caubid  bt  Bm  ov  Doo 
belonging  to  hia  toll-keeper,  if  it  appears  that  he  did  not  anthoriie  or 
xeqnire  the  dog  to  be  kept»  and  that  it  wai  not  needed  for  the  oondnot 
or  protection  of  the  bnsiaess  in  which  the  owner  of  the  dog  waa  em* 
plojed. 

Action  for  damages.    The  opinion  states  the  fieusts. 

Bowie  and  Catlen^  for  the  appellant. 

Alexander  and  Armstrong^  and  0. 0.  Lewie^  for  the  respondent. 


By  Court,  Sanderson,  J.  This  is  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  from  a  bite  bj  a  vicious 
•dog.  The  plaintiff  was  nonsuited  as  to  Eastman,  one  of  the 
defendants,  but  recovered  as  against  the  others,  Kinsey  and 
Dyer.  Kinsey  moved  for  a  new  trial  without  success,  and  then 
brought  the  case  here,  and  asks  a  reversal  upon  the  grounds, — 
1.  That  so  far  as  he  is  concerned,  the  verdict  is  not  sustained 
by  the  testimony;  and  2.  That  in  respect  to  him,  the  charge 
of  the  court  was  erroneous.  But  a  separate  consideration  of 
these  grounds  is  not  deemed  necessary. 

The  testimony  shows  that  the  defendant  Dyer  was  in  the 
-employment  of  the  defendant  Kinsey  and  one  Whitely,  as 
keeper  and  collector  of  tolls,  at  a  bridge  near  Folsom,  which 
bridge  and  toll  franchise  was  the  joint  property  of  Kinsey  and 
Whitely;  that  both  Kinsey  and  Whitely  were  non-residents 
of  Folsom, — the  former  being  a  resident  of  San  Francisco, 
and  the  latter  of  the  state  of  New  Jersey;  that  the  defendant 
Eastman  resided  at  Folsom,  and  acted  as  agent  of  Kinsey  and 
Whitely  in  employing  Dyer  as  keeper,  and  in  receiving  from 
Dyer  the  tolls,  and  transmitting  them  to  Kinsey  and  Whitely; 
that  Dyer  procured  the  dog,  while  a  pup,  through  Eastman,  at 
his  own  suggestion,  and  kept  him  at  the  bridge  as  a  com- 
panion, and  because  he  had  a  fancy  for  dogs;  that  the  dog 
was  vicious,  and  accustomed  to  bite  mankind,  and  that  he 
was  not  securely  kept  by  Dyer,  but  was  suffered  at  times  to  go 
at  large,  without  being  guarded  or  muzzled;  that  the  vicious 
disposition  of  the  dog  was  known  to  Dyer  and  Eastman. 
But  the  testimony  fails  to  show  that  either  Kinsey  or  Whitely 
#ver  beard  of  the  dog,  or  that  they  had  directed  Dyer  or  Bast* 


Oct.  1869.]  Bakeb  v.  Einset.  4S9 

man  to  keep  a  dog  at  the  bridge,  or  that  they  had  consented 
that  one  should  be  kept  there,  or  that  there  was  any  reason  or 
necessity  for  keeping  a  dog  at  the  bridge,  so  far  as  any  interest 
of  Kinsey  or  Whitely  was  concerned. 

It  thus  appearing  that  Kinsey  did  not  in  fact  keep  or  har- 
bor the  dog  in  person,  and  did  not  in  fact  authorize  or  require 
him  to  be  kept,  and  did  not  in  fact  need  that  the  dog  should 
be  kept  for  the  conduct  or  protection  of  the  business  in  which 
Dyer  was  employed,  or  as  an  assistant  to  Dyer,  it  is  obvious 
that  there  can  be  no  ground  or  principle  of  law  upon  which 
the  verdict  can  be  sustained,  unless  it  be  the  doctrine  of  re- 
ipondeat  superior.  In  view  of  these  facts,  unless  Dyer  acted 
as  the  servant  of  Kinsey,  in  the  matter  of  keeping  and  harbor- 
ing the  dog,  Kinsey  cannot  be  held  responsible  for  the  injuries 
which  the  plaintiff  sustained;  for  that  relation,  in  the  particu* 
lar  act  of  which  complaint  is  made,  is  the  test  in  every  case,  as 
to  whether  the  principle  of  respondeat  superior  applies. 

In  order  to  hold  the  master  responsible  for  the  act  or  omis* 
sion  of  the  servant,  it  must  appear  that  the  act  or  omission 
was,  in  contemplation  of  law,  the  act  or  omission  of  the 
master.  Said  Holt,  C.  J.,  in  Middleton  v.  Fowlerj  1  Salk.  282: 
*'  No  master  is  chargeable  with  the  acts  of  his  servant,  but 
when  he  acts  in  execution  of  the  authority  given  by  his  master, 
and  then  the  act  of  the  servant  is  the  act  of  the  master."  So 
if  the  servant  can  justify  his  act  to  his  master  as  being  within 
the  line  of  his  duty  to  him,  the  act  is  the  act  of  the  master, 
and  not  otherwise:  Harlow  v.  Humiston,  6  Cow.  189.  So  are 
all  the  cases:  McManus  v.  Crickett^  1  East,  108;  Mitchell  v. 
Cressweller,  13  Com.  B.  108;  Coleman  v.  Riches^  16  Id.  104; 
Hay  V.  Cohoes  Co.,  3  Barb.  42;  Boswell  v.  Laird^  8  Cal.  497 
[68  Am.  Dec.  345];  Fanjoy  v.  Seates,  29  Id.  249;  Klir^  v.  Cen^ 
iral  Pacific  R.  R.  Co.,  37  Id.  400;  Du  Pratt  v.  Lick,  38  Id.  691. 

But  it  is  further  argued  on  the  part  of  the  plaintiff, — 1.  That 
Kinsey,  being  one  of  the  proprietors  of  the  bridge,  had  there- 
fore control  over  the  bridge,  and  could  have  forbidden  and  pre* 
vented  the  keeping  of  a  vicious  dog  by  his  servant,  in  posses- 
sion of  the  bridge,  and  ought  to  have  done  so  if  he  knew  the 
dog  was  vicious,  which,  as  is  further  argued,  he  must  be  held 
to  have  known,  because  his  agent  knew  it;  and  2.  That  being 
one  of  the  proprietors  of  the  bridge  he  was  bound  to  see  that 
it  was  kept  in  repair  and  clear  of  obstructions,  and  in  all  re- 
spects safe  and  fit  for  the  use  of  the  public;  which  duty,  as  is 
fiirtber  argued,  includes  the  further  duty  of  seeing  that  no 
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vicions  dogs  are  allowed  to  be  about  the  toll^hooae,  rendering 
an  approach  to  it,  for  the  parpoee  of  pa]ring  tcdl,  dangerooB  to 
the  persons  of  travelers. 

The  control  which  Kinsey  had  over  the  bridge  and  toll-house 
was  not  such  an  immediate  or  actual  control  as  would  consti- 
tute him  the  keeper  or  harborer  of  such  domestic  animals  as 
might  at  any  time  be  found  on  the  premises.  In  WUkinson  v. 
Parrottj  82  Cal.  102,  it  was  claimed  that  the  dog,  although  kept 
and  harbored  upon  the  premises  where  Parrott  resided,  and 
over  which  he,  therefore,  had  complete  dominion,  was  so  kept 
by  one  of  his  servants;  yet  it  appearing  that  Parrott  knew 
that  the  dog  was  kept  about  his  premises,  and  that  he  was 
vicious,  the  fact  that  the  property  in  thp  dog  may  have  been 
in  the  servant  was  not  considered  as  relieving  Parrott  from 
responsibility.  The  facts  here,  however,  are  widely  dififerent. 
Kinsey  was  not  in  the  actual  possession  and  control  of  the 
toll-house,  nor  did  he  know  that  the  dog  was  being  kept  or 
harbored  there  by  his  servant,  nor  did  he  know  the  character 
of  the  dog.  The  facts,  therefore,  and  all  of  the  facts  upon 
which  Parrott  was  held  to  be  a  keeper  of  the  dog,  within  the 
meaning  of  the  law,  are  entirely  wanting  in  this  case. 

Nor  do  we  think  that  the  dog  can  be  considered  as  an  ob- 
struction to  safe  traveling  across  the  bridge,  within  any  rule  of 
law,  as  to  the  obligation  of  Kinsey  to  keep  the  bridge  in  a  safe 
condition.  But  accepting  the  dog  as  an  obstruction,  the  plain- 
tiff must  still  fail  of  a  case,  for  the  obstruction  is  not  shown  to 
have  been  put  there  by  Kinsey's  direction,  and  the  nature  of 
Dyer's  employment,  for  aaght  that  appears,  was  not  such  as  to 
authorize  or  require  it.  Suppose  Dyer  had  willfully  taken  up 
a  plank  in  the  bridge,  without  any  occasion  to  do  so,  for  the 
purpose  of  repairs  or  otherwise,  and  without  the  knowledge  or 
direction  of  Kinsey,  and  by  reason  thereof  the  plaintiff  had 
sustained  his  injury,  could  there  have  been  any  pretense  for 
holding  Kinsey  responsible?  That  there  could  not  is  clear 
from  the  cases  already  cited,  for  the  act  would  not  have  been 
within  the  general  scope  of  Dyer's  duty  or  employment,  nor 
within  any  express  authority  given  by  Kinsey.  If,  then,  the 
dog  was  an  obstruction  to  safe  travel,  it  was  an  (d)6truction 
put  there  by  Dyer,  not  in  the  course  of  his  employment,  nor 
under  any  express  direction  from  Kinsey,  but  willfully,  and 
without  authority  from  his  master;  and  by  parity  ci  reason, 
Kinsey  can  no  more  be  held  responsible  than  in  the  case 
supposed. 
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JadgDMoi  ami  ordsr  rwwmbd  as  to  Einiej,  and  a  new  trial 
granted.  . 


ICimali  lOAMLBn  mm  Sbstahi^  Tinmi  8m  Omnigm  r.  Uwhm  Btigat 
B^fbmar%^  96  Am.  Deo.  688,  and  note.  The  prfaioipU  «•§•  !■  olfced  gj&omnSlf 
m  an  astfaority  en  this  snbjeot,  in  Budmm  r.  M.  K.  S  T.  Bf  O^^  16  Kan.  476. 


Blood  v.  Light. 

fS8  CAUiommA,  640.1 

lam  «r  JMuwHi  km  Ko  vurthir  BivBor  nuv  fo  Fix  Djan  cf 

manaiBWil  agthaaJwrifTa  title  aaagunat  all  paraona  who  aw  not  partiaa 
iotlieimt. 

PUBOHAflUt  AT  SbSBOT'S  SaLI,  TO  808TAIir  HX8  TrLB,  18  OSVt  BaQjUIBBD 

TO  Show  a  aale  and  the  anthority  of  the  offloer  to  make  H.    The  deed 

prorea  the  aale^  and  the  Judgment  and  ezeoatioa  are  pioof  of  the  aa« 

thnrity  el  the  offioer  to  make  the  aale. 
Tauditt  of  Tztlb  of  Pubghasbb  at  Smaun'g  Saxji  n  Uxaimuvad  hf 

failure  of  the  offioer  to  make  the  lery  in  the  mode  preaoribed  by  itatnte^ 

for  hia  power  to  aell  oomea  from  the  judgment  and  ezeontion,  and  ia  net 

to  be  meaaored  by  hia  prooeedinga  under  the  writ. 
BkBOwm  Bjbqral  of  Eaoounov  nr  Shsbiff^  Dxid  will  hot  Aifmt 

the  Talidi^  of  the  deed  if  the  aheriff  in  faot  had  anthortiy  to  aelL 


Ejectment.  The  variance  between  the  execution  recited 
in  the  Bheriff 'e  deed  and  that  offered  in  evidence  consisted  in 
the  fact  that  the  latter  directed  the  sheriff  to  make  the  amount 
of  the  judgment  "  out  of  the  real  property  of  A.  and  E.  light,'' 
while  the  former  commanded  him  to  make  the  judgment  out 
of  the  realty  of  the  same  parties  ^'  belonging  to  them  on  the 
23d  day  of  August,  1867/'  The  remaining  fieurts  appear  in 
the  opinion. 

Van  OlUlf  and  Oear^  for  the  appeUaat 

/.  M.  Buri  and  W.  C.  Bdeherj  for  the  respondent 

By  Court,  Sandbbson,  J.  This  is  an  action  of  <i)eotment| 
founded  in  part  upon  a  constable's  sale  and  deed.  The  judg- 
ment in  the  court  below  passed  for  the  plaintiff,  and  the  de- 
fendant has  brought  the  case  here. 

At  the  trial,  a  judgment  rendered  on  the  27th  of  August^ 
1867,  in  the  court  of  A.  F.  Blood,  a  justice  of  the  peace  of 
Plumas  County,  in  favor  of  Hugh  Mullen  and  against  A.  and 
B.  Light  (the  latter  being  the  defendant  in  this  action),  doing 
businese  as  Light  and  Brothers,  for  $298.10  and  costs,  taxed 
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at  $81.60,  was  offered  in  eridenoe  by  ibe  pkintiffi  and  admit- 
ted without  objection. 

The  plaintiff  next  offered  an  execution  which  had  been 
issued  upon  said  judgment,  with  a  return  thereon,  which 
showed  a  sale  of  the  premises  in  question  to  one  Clark,  but 
was  otherwise  entirely  silent  as  to  whether  a  levy  had  been 
made  prior  to  the  sale.  The  defendant  objected  to  the  admis- 
sion of  the  return,  because  it  failed  to  show  that  any  levy  had 
been  made,  or  that  the  sale  had  been  made  by  virtue  of  a  levy 
under  the  execution,  which  objection  was  overruled,  the  de- 
fendant excepting. 

The  plaintiff  next  offered  a  constable's  deed  to  Clark  of 
the  premises  in  question,  which  recited  the  judgment  and 
execution  aforesaid,  and  a  levy  and  sale  thereunder,  to  Clark. 
To  the  admission  of  the  deed  the  defendant  objected,  upon  the 
ground  that  the  execution  recited  in  the  deed  differed  ma- 
terially from  that  which  had  been  given  in  evidence,  and  upon 
the  further  ground  that,  without  a  levy,  no  title  could  have 
passed,  and  no  levy  had  been  shown  as  yet.  These  objec- 
tions were  also  overruled,  the  defendant  excepting.  The 
plaintiff  proved,  lastly,  that  whatever  title  Clark  took  by  the 
constable's  deed  had  come  to  him  by  mesne  conveyances,  and 
rested. 

The  defendant,  in  response  to  the  plaintiff's  case,  put  the 
constable  upon  the  stand,  and  proposed  to  prove  by  him  that 
the  recital  of  a  levy  in  the  deed  was  false,  and  that  no  levy 
was  in  fact  made.  To  this  the  plaintiff  objected,  upon  the 
ground  that  the  defendant  having  been  defendant  in  the  judg- 
ment and  execution  under  which  the  sale  had  been  made,  was 
estopped  by  the  constable's  deed  fix>m  denying  the  regularity 
of  the  constable's  proceedings,  or  the  truth  of  his  recitals, 
which  objection  was  sustained,  the  defendant  excepting. 

The  (act  that  the  officer  had  failed  to  expressly  state  a  levy 
in  his  return  was  no  reason  why  the  return  should  be  excluded. 
It  stated  a  sale,  and  although  not  indispensable,  was  admissi- 
ble to  prove  the  sale  of  the  premises  to  Clark,  if  the  plaintiff 
thought  proper  to  introduce  it  for  that  purpose. 

It  is  settled  in  this  state  that  a  purchaser  at  a  sheriff's  sale 
does  not  depend  in  any  respect  for  his  title  upon  the  return  of 
the  sheriff.  In  deraigning  his  title,  he  may  use  the  return,  if 
there  is  one  which  is  satisfactory  to  him,  for  it  is  legal  evi- 
dence for  him  of  the  official  acts  which  it  recites,  but  in  no 
oase  is  he  required  to  introduce  it,  and  in  no  case  can  he  be 
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prejudiced  by  it,  whatever  be  its  terms.  He  is  only  required 
to  show  a  sale,  and  the  authority  of  the  officer  to  make  it; 
the  judgment  and  execution  prove  the  latter,  and  the  deed 
the  former.  He  is  bound  to  see  that  there  is  a  judgment 
which  is  not  void,  and  an  execution  which  is  regular  upon 
its  face;  but  as  to  all  the  acts  of  the  officer  under  the  execu- 
tion which  precede  the  sale,  he  may  rely  upon  the  legal  pre- 
sumption that  they  have  been  duly  performed;  that  the  officer 
has  found  no  personal  property;  that  he  has  seized  upon  the 
land  which  he  is  about  to  sell,  and  that  he  has  advertised  the 
sale  as  required  by  law:  Cloud  v.  El  Dorado  County ,  12  Cal. 
133;  Clark  v.  Lockwoody  21  Id.  224;  Moore  v.  MaHin,  38  Id. 
428.  The  statute  is  directory,  so  far  as  it  deals  with  the 
manner  in  which  the  officer  is  required  to  execute  the  writ: 
Smith  V.  Randally  6  Id.  50;  Webber  v.  Cox,  6  T.  B.  Mon.  110; 
Hayden  v.  Durdapy  3  Bibb,  216;  and  hence,  although  his  failure 
to  comply  with  its  provisions  may  be  sufficient  cause  to  set 
the  sale  aside,  upon  the  application  of  the  parties  to  the  writ, 
yet  it  does  not  render  the  sale  void:  San  Frandsco  v.  Pixley, 
21  Cal.  59.  It  is  the  policy  of  the  law  to  uphold  judicial 
sales,  when  collaterally  attacked  by  securing  purchasers,  as 
far  as  possible  without  prejudice  to  others,  against  risk.  Such 
a  course  is  to  the  interest  of  both  creditors  and  debtors,  who 
would  be  alike  prejudiced  by  a  rule  which  would  tend  to  the 
insecurity  of  titles  obtained  in  that  way.  It  is  no  obstacle  to 
this  policy  to  require  the  purchaser  to  take  the  risk  of  the 
officer's  authority  to  sell,  for  that  can  be  readily  determined 
by  an  inspection  of  the  judgment  and  execution  under  which 
he  is  acting;  but  to  require  him  to  ascertain  and  determine 
whether  the  officer  has  left  a  copy  of  the  writ  with  the  occu* 
pant  of  the  land;  or,  if  there  was  no  occupant,  that  he  has 
posted  a  copy  upon  the  premises,  and  filed  another  copy, 
with  a  description  of  the  land,  with  the  county  recorder,  in 
cases  where  the  land  stands  on  the  records  of  the  county  in 
the  name  of  the  defendant  in  the  execution;  or,  when  it 
stands  upon  the  records  in  the  name  of  some  other  person, 
that  he  has  left  with  such  person,  or  his  agent,  a  copy  of  the 
writ  and  a  notice  that  the  land  (describing  it),  and  any  in- 
terest which  the  defendant  has  therein,  has  been  seized  under 
the  writ,  and  that  he  has  filed  a  copy  of  the  writ  and  notice 
with  the  recorder  of  the  county,  and  left  another  copy  with 
the  occupant  of  the  land;  or,  if  there  was  no  occupant,  that 
he  has  posted  a  copy  in  a  conspicuous  place  on  the  land,  that 
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the  judgment  debtor  has  no  personal  property,  that  the  land 
is  being  sold  in  appropriate  parcels,  or  that  it  is  being  sold 
according  to  the  directions  of  the  judgment  debtor,  and  that  it 
has  been  advertised  according  to  law, — would  amount  almost 
to  an  inhibition  upon  judicial  sales,  and  tend  greatly  to  the 
sacrifice  of  the  land  to  the  prejudice  of  all  the  parties  con- 
cerned. Guided  by  these  considerations,  the  legislature  has 
nowhere  provided  tiiat  the  validity  of  a  purchaser's  title  shall 
depend  upon  the  manner  in  which  the  officer  has  performed 
his  duty;  but,  on  the  contrary,  without  any  limitation  or  quali- 
fication to  that  efiect,  has  provided  that  "  upon  a  sale  of  real 
property  the  purchaser  shall  be  substituted  to  and  acquire  all 
the  right,  title,  interest,  and  claim  of  the  judgment  debtor 
thereto":  Sec.  299.  Whether  the  officer  has  performed  his 
duty  lies  between  him  and  the  parties  to  the  writ,  and  the 
purchaser  cannot  be  prejudiced  by  his  remissness  or  neglect 

The  cases  cited  to  the  contrary  from  Tennessee  (TVoff  v. 
McGavockj  1  Yerg.  469,  Rogers  v.  Jennings,  8  Id.  308,  Loyd  v. 
Anglin^  7  Id.  428,  MitcJiell  v.  Lipe,  8  Id.  181)  are  founded 
upon  a  statute  which  provides  in  terms  "that  every  sale  of 
land  under  execution,  made  contrary  to  the  provisions  of  this 
act,  shall  be  null  and  void  to  all  intents  and  purposes."  It 
was  under  this  clause  that  it  has  been  held  in  that  state  that 
the  purchaser  must  not  only  show  a  compliance  on  the  part 
of  the  officer  with  all  the  directions  of  the  statute^  but  that  a 
return  of  the  officer  to  that  efifect  may  be  contradicted  by  parol 
testimony.  There  being  no  such  or  similar  provision  in  the 
statute  of  this  state,  the  cases  referred  to  are  not  in  point. 

The  same  is  true  of  the  cases  cited  from  New  England: 
Morton  v.  Edwin j  19  Vt.  77;  Sleeper  v.  Newbury  Seminary^  19 
Id.  451;  Howe  v.  Blanden,  21  Id.  815;  WilliarM  v.  Amory,  14 
Mass.  20;  Ware  v.  Barkery  49  Me.  858.  They  are  cases  of 
title  derived  under  a  statute  extent  or  title  of  record.  In 
such  cases,  the  doings  of  the  officer  in  making  the  extent 
must  be  returned,  for  they  are  to  be  entered  of  record,  and 
when  recorded,  they  make  a  title  to  the  creditor  as  against  the 
debtor,  his  heirs  and  assigns.  Under  such  statutes,  the  land 
of  the  debtor  is  not  sold,  but  is  appraised  by  three  disinter- 
ested freeholders,  and  set  apart  by  metes  and  bounds  to  the 
creditor.  No  deed  is  to  be  given,  but  the  return  of  the  officer, 
showing  his  proceedings  in  full,  is  to  be  recorded,  and  stand 
in  the  place  of  a  deed.  It  may  well  be  held  under  such  stat- 
utes that  the  return  of  the  officer  must  show  a  full  compliance 
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with  all  the  pnmsions  of  the  Btatate  in  relation  to  the  manner 
of  executing  the  writ,  and  that  it  cannot  be  added  to  or  con- 
tradicted by  parol;  but  it  is  obvious  that  casee  arising  under 
statutory  provisioos  so  radically  dififerent  can  give  no  aid  in 
the  constructiou  of  the  statute  of  this  state. 

The  statute  of  tips  state,  however,  contains  a  clause  upon 
which  Quich  reliance  i|i:-^aced  by  counsel  in  support  of  the 
propositionr  th^tt' the  pnvehaser  must  prove  a  statutory  levy,  or 
that  a  statutory  levy  is  indispensable  to  the  validity  of  his 
title.  This  clause  is  found  at  the  close  of  section  217,  and 
reads  thus:  ^'  Until  a  levy,  property  shall  not  be  affected  by 
the  execution." 

It  is  argued  that  this  clause  is  equivalent  to  a  formal  decla- 
ration on  the  part  of  the  legislature  like  that  just  referred  to 
in  the  statute  of  Tennessee,  that  no  title  shall  pass,  unless  there 
has  been  a  levy  by  such  acts  as  the  statute  prescribes. 

The  purpose  intended  to  be  subserved  by  this  clause  of  the 
statute  is  not  the  purpose  suggested  by  counsel.  By  its  use 
a  mischievous  rule  of  the  common  law  was  annulled,  and  noth- 
ing more. 

By  the  common  law,  all  judgments  had  relation  to  the  first 
day  of  the  term  at  which  they  were  rendered,  and  an  execu- 
tion could  be  issued  and  tested  as  of  that  day;  and  also  by  the 
common  law,  the  goods  of  the  defendant  were  bound  by  the 
execution  from  its  date.  Under  this  rule,  the  title  of  the  sheriff 
was  better  than  that  of  a  bona  fide  purchaser,  who  may  have 
purchased  the  goods  of  the  defendant  in  the  execution  even 
before  any  judgment  was  in  fact  entered  against  him,  or  an 
execution  awarded:  ilnonymotw,  1  Croke,  174;  Boticher  y.Wiae- 
man^  1  Id.  440.  To  avoid  the  mischiefs  which  resulted  from 
such  a  rule,  it  was  enacted  in  the  statute  against  frauds  and 
perjuries  of  29  Car.  II.,  c.  8,  sec.  16  (English  Statutes  at  Large, 
7  &  8  Will,  m.,  c.  12,  p.  430):  "  That  no  writ  of  fieri  faeiae 
or  other  writ  of  execution  shall  bind  t^e  property  of  the  goods, 
against  whom  such  writ  of  execution  is  sent  forth,  but  from 
the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  under- 
sheriff,  or  coroners,  to  be  executed."  By  this  statute,  the  evils 
of  the  former  rule  were  much  lessened,  but  not  entirely  ob- 
viated, for  the  defendant  in  the  execution  might  sell  to  a  bona 
fide  purchaser  after  the  delivery  of  the  writ  to  the  officer,  and 
before  he  had  undertaken  its  execution  in  such  a  manner  as 
to  give  notice  of  his  title.  The  statute  of  this  state  in  provid- 
ing that  until  a  levy  property  shall  not  be  effected  by  the  exe* 
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cution  has  gone  further  than  the  English  statate,  and  has 
entirely  obviated  the  evils  of  the  common-law  role. 

Such  being,  as  we  consider,  the  sole  purpose  of  the  clause 
in  question,  it  follows  that  the  seizure  or  the  taking  of  the 
property  into  the  custody  of  the  ofQcer,  in  the  manner  de- 
scribed in  the  statute,  has  no  further  effect  than  to  fix  the 
date  or  commencement  of  the  sheriff 'stitl^  "as  against  all 
persons  who  are  not  parties  to  th^'^ri^  'If,%(' tb6  dase  of 
personal  property,  the  officer  has  made 'ho  d^izure  until  the 
day  of  the  sale,  the  sale  is  neverthisless  valid  as  against  the  de- 
fendant in  the  cfxecution,  but  the  title  transferred  by  the  sale 
cannot  antedate  the  day  of  the  sale  as  against  bona  fide  pur- 
chasers, or  other  creditors  who  may  have  acquired  a  lien  upon 
the  goods:  AUentown  Bank  v.  Beek^  49  Pa.  St.  409.  So  in  the 
case  of  land.  If  the  judgment  under  which  the  sale  is  made 
is  a  lien,  the  title  dates  from  the  docketing  of  the  judgment 
as  against  third  persons,  and  not  from  the  date  of  any  real  or 
pretended  statutory  levy.  If,  as  in  the  present  case,  the  judg- 
ment is  not  a  lien,  the  title  as  against  third  persons  dates 
from  the  statutory  levy,  if  there  was  one,  and  if  not,  from  the 
filing  of  the  certificate  of  sale  describing  the  land  with  the 
recorder  of  the  county. 

Upon  this  branch  of  the  case,  our  conclusion  is,  that  the 
validity  of  the  purchaser's  title  is  unaffected  by  the  failure 
of  the  officer  to  make  a  seizure  of  the  land  in  the  mode  or  by 
the  steps  described  in  the  statute;  that  his  power  to  sell 
comes  from  the  judgment  and  execution,  and  is  not  to  be 
measured  by  his  proceedings  under  the  writ;  that  if  he  sells 
the  land  by  a  description  sufficiently  certain,  the  title  of  the 
debtor  as  against  the  parties  to  the  writ  will  pass,  unless  re- 
deemed within  the  time  prescribed  by  the  statute;  that  any 
act  on  the  part  of  the  officer  showing  an  intent  to  sell  the 
specific  land,  and  subject  it  to  the  satisflEUstion  of  the  judg- 
ment, followed  by  a  sale,  constitutes  a  levying  of  the  execu 
tion  as  against  the  defendant:  See  Bouvier's  Law  Dictionary, 
word  Levy;  that  the  performance  of  the  acts  described  in 
the  statute  as  a  levying  of  the  execution  is  material  only  in 
reference  to  the  intervening  rights  of  third  persons,  or  persons 
who  are  not  parties  to  the  writ;  that  it  is  undoubtedly  the 
duty  of  the  officer  to  proceed  strictly  according  to  the  statute, 
and  if  he  does  not  do  so,  the  sale  may  be  set  aside,  upon 
motion,  or  he  may  be  made  to  respond  in  damages  to  any  one 
who  has  been  injured  by  his  neglect;  but  it  would  be  gross 
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iDJustice  to  hold  that  by  proof  of  each  neglect,  made,  per- 
haps, years  after  the  sale,  the  parchaser's  title  shall  be  de- 
feated. 

Were  we  to  hold  that  a  seizure,  such  as  is  described  in  the 
statute,  is  indispensable  to  pass  the  title,  we  should  still  have 
to  sustain  the  judgment  of  the  court  below.  The  deed  recites 
a  levy,  which  recital  is  not  only  evidence  of  a  levy  (a  judg- 
ment and  execution  having  first  been  shown),  but  it  is  con- 
clusive evidence,  as  against  this  defendant,  who  was  a  party 
to  the  execution:  Donahue  v.  McNvlty^  24  Cal.  417;  Hihn  v. 
Peckj  80  Id.  287.  Moreover,  if  the  deed  contained  no  such 
recital,  the  defendant  would  be  estopped  nevertheless  from 
questioning  in  any  respect  the  plaintiff's  title.  The  con- 
stable's deed  is  the  defendant's  deed.  The  grant  is  as  much 
his  as  if  he  had  signed  the  deed,  and  therefore  he  can  make 
no  defense  against  the  deed:  Dodge  v.  WaJleyy  22  Id.  224; 
McDonald  v.  Badger^  23  Id.  899.  Said  Justice  Washington, 
in  Lessee  oj  Cooper  v.  Oalbraithy  3  Wash.  C.  C.  650:  "The 
sheriff  is  empowered  by  law  to  convey  by  deed  to  the  pur- 
chaser, under  an  execution,  all  the  right,  title,  interest,  and 
estate  of  the  defendant,  as  fully  as  the  defendant  himself,  or 
an  attorney  empowered  for  that  purpose  by  him,  could  have 
done.  The  officer,  in  fact,  acts  as  such  attorney,  appointed 
for  that  purpose  by  law.  The  purchase-money  is  paid  to  the 
defendant  in  the  execution,  or  is  applied  to  his  use  in  dis- 
charge of  his  debt,  between  whom  and  the  purchaser  the  law 
raises  a  contract  in  like  manner  as  if  the  conveyance  had  been 
made  by  him.  The  cases  cited  by  the  plaintiff's  counsel  are 
full  to  the  point  that  the  purchaser  under  an  execution,  in  an 
ejectment  against  the  defendant  in  the  execution,  or  one  claim- 
ing under  him,  need  not  show  any  other  title  than  a  judgment, 
execution,  and  sheriff's  deed;  and  that  the  defendant  will  not 
be  permitted  to  controvert  such  title  by  showing  it  to  be  de- 
fective, or  by  setting  up  a  better  outstanding  title  in  a  third 
person."  To  the  same  effect  is  the  language  of  Chief  Justice 
Homblower,  in  Den  v.  Winans^  14  N.  J.  L.  6.  Such  being  the 
case,  it  would  be  idle  to  require  the  purchaser  to  prove  a  levy, 
for  that  wpuld  be  to  require  proof  of  a  fact  which  cannot  be 
disputed. 

The  alleged  variance  between  the  execution  recited  in  the 
deed  and  the  execution  in  evidence  is  not  material  in  any 
event  While  it  is  the  usual  and  proper  course  to  recite  in 
the  deed  the  authority  of  the  officer,  such  recitals  are  not  in- 
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dispenflaMe  to  thoTalidity  of  the  deed;  and  hsMe,  if  the  ex^ 
cation  is  emmeociBlj  recited,  it  will  not  affeei  the  validity  of 
the  deed,  if  the  officer,  in  £act,  had  authority  to  eell:  Jadbcm 
T.  Pratij  10  Johns.  381. 
Judgment  and  order  affirmed. 


VAUDXnP  OV  TtTLI  01  POBOKAflBI  AX  BmMMO^B  84U  4ms  aot  dB|Mli 

upon  the  Ibtj.  The  parafaaaflr,  to  nwtein  kia  tiHi^  aa«A  onlj  dieir  kk  dM< 
and  that  the  officer  had  authority  to  aall,  of  whibh  tba  jndgnwat  and  azaoop 
tion  are  proof:  See  Solomon  t.  Peitro,  92  Am.  Deo.  M^  and  note^  and  Hmd  t. 
2iO«db^  onfa;  p.  404,  and  oaaea  in  note;  and  the  eitatiooa  of  the  prinoipal  oaaa 
in  Frmdk  t.  MdmanU,  13  WalL  614;  (Jhrk  t.  8mo^,  4S  CU.  HO;  Mm^ 
ffommp  ▼•  Mbimmm,  40  Id.  MH  ^^  Angoko  Oo,  Bomk  t.  Jliyeiy  01  U.  MTi 
£ettv  T.  JDemMMi;  63  Id.  M9|  itaM  T.  iWi^  a  Mont.  486w 
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Collier  v.  State. 

[80  QlOBeXA,  8L] 

Otrm  Who  Seoon  at  Another  in  Fun  ib  Risponsiblb  vob  CtomnQTnaffOM 
OF  H18  Act.  The  law  implies  malice  from  this  reokleae  trifling  with 
human  life. 

Teat  Onb  Who  Shot  at  Anothxb  in  Fun,  and  Hit  Him,  Apfmabid  to 
BB  Vbrt  Sorbt,  may  go  to  show  want  of  express  malice,  bat  will  not 
rebut  the  malice  which  the  law  implies  from  such  recklessness. 

Defendant  was  indicted  and  convicted  of  assault  with  in- 
tent to  murder  one  Williams,  upon  the  following  facts:  De- 
fendant went  into  the  field  where  Williams  was  working,  and 
said:  "I  am  after  you."  Williams  ran  oflF  a  piece,  when 
defendant  said:  '^Come  back,  I  wont  hurt  you;  if  you  run,  I 
will  shoot  you."  They  had  some  further  talk  of  this  kind, 
when  defendant  presented  his  pistol,  and  shot  Williams  in  the 
leg.  Defendant  had  been  raised  in  Williams's  family,  and 
was  on  terms  of  great  intimacy  with  him,  and  frequently  had 
frolics  with  him.  After  the  shooting,  defendant  expressed 
great  sorrow,  and  promised  to  pay  all  the  damages  it  occa- 
sioned.   This  is  an  appeal  from  a  refusal  to  grant  a  new  trial. 

H,  Morgan^  for  the  plaintiff  in  error. 

R.  H.  Whitdy^  ioUeitwr^generalj  for  the  state. 

By  Court,  McCay,  J.  1.  We  see  no  error  in  the  charge  of 
the  coori.  The  law  is  put  fairly,  both  for  and  against  the 
prisoner,  according  to  the  facts  as  they  appear  in  the  record. 

2.  We  see  nothing  in  the  testimony  to  mitigate  this  offense; 
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nothing  favorable  to  the  prisoner  that  the  charge  of  the  judge 
excluded  from  the  consideration  of  the  jury.  It  is  true  that 
after  the  deed  was  done  the  prisoner  appeared  very  sorry.  Per- 
haps he  was;  and  this  is  evidence,  as  far  as  it  goes,  of  want  of 
express  malice.  But  it  is  no  evidence  at  all  rebutting  that 
malice  which  the  law  presumes  from  reckless  trifling  with 
human  life. 

The  best  that  can  be  said  for  the  prisoner  is  that  he  did  not 
aflSrmatively  intend  to  kill, — perhaps  not  even  to  wound. 
He  was  doubtless  playing  upon  the  fears  of  a  timid  fellow- 
being.  He  fired  at  him,  —  towards  him,  —  and  hit  him.  He 
had  no  right  to  so  fire,  whether  in  fun  or  in  earnest.  If  the 
latter,  it  was  express  malice;  if  the  former,  malice  is  implied 
by  law.  That  sort  of  fun  is  not  permitted  among  civilized 
people;  and  he  who  indulges  in  it  is  treated  as  though  he  in- 
tended the  result  of  his  act.  It  is  trifling  with  justice  to  allow 
any  weight  to  the  remorse  of  this  prisoner  after  his  reckless 
act  had  produced  its  result.  Let  him  and  others  take  warn- 
ing. Human  life  is  too  sacred  a  thing  to  bo  thus  played  with; 
and  notwithstanding  his  sorrow,  —  wliich  he  ought  to  feel  for 
his  foolery,  —  we  do  not  feel  disposed  to  turn  aside  the  sword 
of  justice. 

Judgment  affirmed. 

In  Case  ot  Homicide,  Malice  mat  be  Implied  from  Ant  Unlawful 
Act  dangeroua  to  life,  committed  without  lawful  justification:  State  v.  Moort, 
95  Am.  Dec.  776;  accidental  kiUing,  when  excusable:  State  v.  Benliim,  92 
Id.  416;  one  who  firea  recklessly  into  a  crowd,  without  any  Bpecial  X)arpose, 
and  kills  another,  is  guilty  of  murder:  OollUter  v.  CovimonwcaW^  87  Id.  493.' 

Malice  from  What  Acts  Presumed:  See  ComrwmwcaUh  v.  Webfterf  52 
Am.  Deo.  711;  McWldH'a  Com,  46  Id.  196. 

Malice  is  Implied  in  All  Cases  where  the  slayer  takes  life  for  threats, 
words,  or  menaces,  without  other  provocation:  Bratwdl  v.  StaUt  42  Ga.  613^ 
citing  the  principal  case. 


Sims  v.  Sims. 

ISO  Qboeola,  106.J 

Child  Who  has  Rbceivkd  Advamobmert  must  Aooouvt  lox  It  when  he 
seeks  to  come  in  as  a  distributee,  and  the  advanoemttnts  must  be  esti- 
mated at  their  value  at  the  time  they  wero  received,  unless  there  was  a 
value  fixed  at  the  time,  by  agreement. 

Adtakciment  must  be  Aocounted  fob  at  rb  VALim  WHEN  Reobted^ 
and  its  subsequent  depreciation  in  value  or  destmotum  oaonot  bo  rolaovsd 
against  by  the  court. 
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What  is  not  Will.  — Memomidiun  of  adTanoementi  made  by  a  deceased, 
no  matter  how  strictly  kept  or  clearly  proved,  nor  his  dying  words 
spoken  in  the  presence  of  all  his  family,  no  matter  how  jnst,  unless  it 
oon  be  proved  as  a  will,  can  receive  no  notice  from  the  courts. 

MXMOKAlfDA    OT    ADYAXCRUKSm    KSPT    BT    DbCEASXD    ARB    EvIDEKCS    OF 

Fact  of  Ai>yAKGSMXNT,  and  are  prhna/acie  evidence  of  its  valae,  but  they 
are  in  no  sense  a  will. 
SanriMATSD  Valus  of  Advancehxnts  akd  of  Estatb  mrsT  Takb  Placb 
TwBLVS  Months  fbom  ABMiNianiATiON,  which  is  the  time  for  the  first 
distribntion. 

The  opinion  iB  Bofficiently  clear  without  any  statement  of 
the  case. 

B.  J7.  Hilly  for  the  plaintiff  in  error. 

Mattheu)8  and  Seed^  and  Toomba  and  Du  Bose^  for  the  defend- 
ant in  error. 

By  Court,  McCay,  J.  1.  Our  code,  sections  2538  to  2542, 
settles  with  precision  that  a  child  who  has  received  advance- 
ments shall  account  for  them,  if  he  proposes  to  come  in  as  a 
distributee,  and  that  advancements  shall  be  estimated  at  their 
value  at  the  time  they  were  received,  unless  there  was  a  value 
fixed  at  the  time,  by  agreement.  The  fact  that  an  advance- 
ment has  become  valueless,  by  destruction,  or  death,  or  eman- 
cipation, since  it  was  received,  or  that  it  has,  by  growth  or  by 
appreciation,  become  more  valuable,  has  nothing  to  do  with  it. 
Indeed,  it  would  seem  to  be  the  express  intent  of  the  statute 
to  settle  this  very  matter,  as  it  does,  by  enacting  ^yhat  the  value 
of  the  advancement  at  the  time  of  its  reception  is  the  crite- 
rion: Code,  sec.  2542.  We  see  no  difference  between  the  loss 
of  a  slave  by  death,  or  his  depreciation  in  value  so  as  to  be 
worth  less  from  sickness,  and  his  loss  by  the  act  of  the  govern- 
ment,— by  emancipation.  It  is  true  that  the  sudden  emanci- 
pation of  the  slaves  of  the  state  by  the  results  of  the  late  war 
has,  as  to  this  kind  of  property,  made  the  law  of  the  code  per- 
haps an  unjust  one.  The  whole  advancement  has  been  lost, 
and  the  estate  out  of  which  the  heirs  are  to  get  their  portions 
has  suffered  in  the  same  way;  so  that  it  now  often  occurs 
that  an  advanced  child  has  to  account  for  an  advancement, 
while  those  who  have  not  been  advanced,  and  who  have  lost 
their  share  of  an  estate  by  emancipation,  get  compensation  in 
other  property.  Several  such  cases  as  well  as  the  present 
have  come  under  my  observation.  We  are  inclined  to  think 
that  this  rule  prescribed  by  the  code  needs  some  modification 
to  meet  the  extraordinary  circumstances  in  which  we  now  find 
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ouraelyeB.  But  thifl  modification  is  not  the  bufiinem  of  the 
ooorts.  The  code  is  plain  and  positiTey  and  as  a  general  rule, 
experience  proves  that  it  is  wise  and  just.  And  if  the  anoma* 
lous  state  of  things  produced  by  emancipation  has,  as  we  think 
in  the  main  true,  made  the  rule  to  some  extent  unjust  and 
inequitable,  the  remedy  is  with  the  legislature,  and  not  with 
the  judiciary.  A  court  has  no  power  to  mold  the  rules  of  law 
to  suit  the  changed  circumstances  of  the  country.  We  there- 
fore are  constrained  to  obey  the  law,  although  in  this  and  per- 
haps in  many  other  instances  of  advancements  of  slaves,  it  is 
not  strictly  equitable.  If  a  remedy  is  needed,  it  is  for  the 
legislature  to  supply  it. 

2.  If  one  die  without  a  will,  the  law  provides  how  his  estate 
shall  be  distributed,  and  nothing  is  a  will  that  does  not  com- 
ply with  the  requirements  of  the  statute.  A  memorandum  of 
the  intestate,  no  matter  how  clearly  proven,  his  dying  words, 
in  the  presence  of  all  his  family,  no  matter  how  just,  unless  it 
can  be  proven  as  a  will,  can  receive  no  notice  from  the  courts. 

To  allow  these  memoranda,  kept  by  the  testator,  perhaps 
with  great  care  and  fairness,  to  point  out  how  his  estate  shall 
be  distributed,  would  be  to  repeal  the  whole  law  on  the  subject 
of  wills  and  the  distribution  of  estates.  The  deceased  died 
testate  or  intestate.  If  the  former,  his  will  must  be  probated 
according  to  law.  If  the  latter,  then  the  law  points  out  the 
mode  of  distribution,  and  his  wishes  have  nothing  to  do 
with  it. 

Suppose  the  book  kept  by  him  had  said  in  express  language: 
*^  I  wish  my  children  to  be  equal  at  my  death,  and  that  my 
estate  shall  be  divided  in  kind,  giving  each  of  the  heirs  not 
advanced,  specific  articles,  such  as  the  advanced  children 
have  gotten,  and  this  without  regard  to  the  value  of  the  arti- 
cles." This  would  clearly  be  a  will.  It  would  dispose  of  his 
property  differently  from  the  disposition  made  by  law. 

Shall  we  do  by  inference  that  which  we  could  not  do  had 
the  testator  directed  in  words  not  executed  as  a  will?  Clearly 
not.  The  statute  prescribes  the  effect  of  these  memoranda  of 
advancements,  —  1.  They  are  evidence  of  the  fact  of  the  ad- 
vancement; 2.  They  are  prima  facie  evidence  of  its  value. 
But  they  are  not  a  will,  and  they  can  have  no  fovoe  as  a  will, 
because  not  executed  as  the  law  requires:  Code,  sec.  2639. 

3.  The  Code  (section  2542)  provides  that  the  advancement 
shall  bear  interest  from  the  time  of  the  first  distributiozi. 
This  is  directed  to  take  plaoe  in  twelve  months  ftom  the  ad* 
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ministraticm.  Clearly,  therefwe,  the  first  distributioii  is  the 
time  fixed  by  law  for  estimating  the  value  of  the  adyanoemeiits 
and  the  yalne  of  the  estate.  What  the  estate  is  worth  at  thai 
time,  after  paying  the  debts,  added  to  the  advancements 
brought  in,  and  the  whole  divided  by  the  number  of  distribu* 
tees,  is  the  share  of  each. 
Judgment  affirmed. 


AnvAifCSUiiiTS,  What  CoirsrrruTs,  Ain»  Evn>aNCB  or:  Sea  Wothrf  r, 
Wodery,  95  Am.  Dec.  G29|  and  note. 

WuxniXR  OB  HOT  WRTTnEQ  IS  WiLL:  BuHmgtam  UmmenUp  w.  Barrt't,  91 
Am.  Dec  376;  B<M  v.  IJarriaon,  70  Id.  203;  Mkhad  ▼.  BqJkt,  71  Id.  M3; 
EwuM  V.  Smiihy  73  Id.  751,  and  notes. 

Deed  of  Gift  Conyeyino  Property  to  Child,  but  having  no  words  in- 
dicating any  intention  that  it  ia  an  advancement,  operates  presumptively  aa 
an  advanoemant:  HoUidaf  t.  Wimgfieidj  50  Ga.  286^  citing  the  principal 


Kitchens  v.  Kitchens. 

[m  Obobbia,  IA) 

EuKHi'i'miw  ow  Lost  Will  mubt  bb  Psovkd  bt  Tkree  SuHKUHsa  Wn* 
KisaBS,  if  in  life,  and  wittiin  the  jnriadiction  of  the  court»  aa  in  tha  caaB 
of  the  probate  of  a  will  in  aolemn  form. 

Proof  of  Loss  of  Will,  anb  that  It  was  hot  Revoked. — After  tiM 
execittioin  of  a  missing  will  has  been  dnly  prowd,  ita  dcaUuction  or  loai^ 
and  the  frusta  nocnanary  to  rabot  the  pnaunption  that  it  lia«l  been  re- 
voked by  the  testator,  may  be  proved  by  each  evidenoa  aa  saUsfiea  tfa* 
oonacience  of  the  jnry. 

Proof  that  Lost  Will  had  not  been  Revoked  bt  Testator  uvin  bb 
Vert  Clear  and  Strono.  Bat  aa  in  all  other  eases  where  tb'.-re  is  a 
conflict^  the  jnry  most  datermine. 

Where  there  is  Evidenoe  to  Sustain  VxBiMcr  of  Jcrt,  the  appellaiB 
court  will  not  disturb  their  finding. 


Thb  opinion  Btates  the 

TT.  W.  Clarkf  F.  Jordan^  and  A.  Reue^  tar  the  pkintifT  in 
error. 

W.  A.  LofUm  and  Otarge  E.  Bartkttj  tar  the  defendant  in 
error. 

By  Court,  Bbown,  C.  J.  This  proceeding  waa  instituted 
under  section  2396  of  the  reviaed  code,  and  the  case  turns 
upon  the  proper  construction  of  that  section,  which  is  in  these 
words:  "  If  a  will  be  lost  or  destroyed  subsequent  to  the  death, 
or  without  the  consent,  of  the  testator,  a  copy  of  the  same, 
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clearly  proved  to  be  Buch  by  the  Bubscribing  witnesseB  and 
other  evidenoey  may  be  admitted  to  probate  and  record  in  lieu 
of  the  original;  but  in  every  such  case  the  presumption  is  of 
revocation  by  the  testator,  and  that  presumption  must  be  re- 
butted by  proof." 

1.  The  first  question  presented  is,  What  proof  of  execution 
of  the  will  is  required  by  this  section  of  the  code?  We  hold 
that  the  execution  must  be  proved  by  three  subscribing  wit- 
nesses, if  in  life,  and  within  the  jurisdiction  of  the  court,  as 
in  case  of  probate  of  a  will  in  solemn  form. 

2.  But  is  is  insisted  that  the  contents  of  the  will  must  also 
be  proved  by  three  witnesses,  and  that  the  presumption  of 
revocation  which  is  raised  by  law  must  be  rebutted  by  three 
witnesses.  We  do  not  think  this  a  fair  construction  of  the 
statute.  If  we  construe  it  literally,  as  counsel  for  plaintiff  in 
error  insists,  we  must  require  the  copy  to  be  clearly  proved 
by  the  three  subscribing  witnesses  and  other  evidence.  We 
cannot  suppose  the  legislature  intended  to  require  the  execu- 
tion, the  contents,  and  the  facts  necessary  to  rebut  the  pre- 
sumption of  revocation,  all  to  be  proved  by  the  subscribing 
witnesses  and  other  or  additional  evidence.  Again,  it  must 
not  be  forgotten  that  this  literal  construction,  if  enforced, 
would  require  each  of  these  facts  to  be  proved,  not  by  three 
witnesses  and  other  evidence,  but  by  the  subscribing  wit- 
nesses; no  others  would  do.  This  would  in  most  cases  be  an 
utter  impossibility.  The  three  subscribing  witnesses  might  be 
able  to  prove  the  execution  of  the  will,  and  three  other  equally 
credible  witnesses  might  have  seen  the  will  destroyed  since 
the  death  of  the  testator,  and  still. three  others  might  have 
read  the  will,  and  might  be  able  to  swear  to  its  contents.  But 
the  literal  construction  of  the  statute  would,  with  this  con- 
clusive evidence  in  court,  reject  the  probate,  because  the  sub- 
scribing witnesses  might  not  know  material  facts  which  others 
in  court  would  clearly  prove.  In  our  opinion,  the  true  con- 
struction is,  that  the  execution  of  the  will  must  be  proved,  as 
above  stated,  by  the  subscribing  witnesses;  and  the  destruc- 
tion or  loss  of  the  will,  and  the  facts  necessary  to  rebut  the 
presumption  of  revocation  by  the  testator,  may  be  proved  by 
such  "  other  evidence  "  as  satisfies  the  conscience  of  the  jury 
that  the  will  so  executed,  as  testified  to  by  the  subscribing  wit- 
nesses, was  lost  or  destroyed  since  the  death  of  the  testator, 
or  without  his  consent  before  his  death.  Indeed,  it  very 
rarely  happens  that  the  three  subscribing  witnesses  hear  the 
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will  read,  or  know  anything  of  its  contents.  And  on  the  other 
hand,  it  frequently  happens  that  some  friend  of  the  testator 
does  know  the  contents  of  the  will,  who  is  not  a  subscribing 
witness,  while  others  may  know  what  disposition  has  been 
made  of  the  will  since  the  testator's  death.  The  construction 
we  adopt  seems  to  us  to  be  the  rational  one,  while  the  literal 
construction  contended  for  seems  not  only  to  be  absurd,  but 
to  defeat  the  will  of  the  legislature  by  adhering  too  closely  to 
the  language  used  by  it.  The  maxim  applies,  Qiui  hmret  in 
litera  hxret  in  cortice.  We  have  said  the  evidence  must  be 
such  as  to  satisfy  the  conscience  of  the  jury.  It  should  be 
very  clear  and  strong:  2  Oreenl.  Ev.,  sec.  688.  But  as  in  all 
other  cases  where  it  is  in  conflict,  the  jury  must  be  the  judges 
of  the  credibility  of  the  witnesses. 

3.  If  there  is  evidence  to  sustain  the  verdict,  under  the  rules 
above  laid  down,  a  new  trial  will  not  be  granted.  We  are  not 
prepared  to  set  aside  the  verdict  in  this  case  for  want  of  evi- 
dence. There  is  much  conflict  in  the  testimony  which  cannot 
be  reconciled.  But  we  think,  after  an  attentive  perusal  of  it, 
voluminous  as  it  is,  that  it  preponderates  in  favor  of  the 
verdict.  And  as  the  jury,  whose  province  it  was  to  weigh  it 
in  connection  with  the  credibility  of  each  witness,  have  pro- 
nounced upon  it,  and  the  court  below  has  refused  to  set  aside 
the  verdict,  we  will  not  interfere  with  it. 

Judgment  affirmed. 

Will  Which  has  bsen  Lost  ob  DitfTBOTED  AOAnrar  or  without  the  tei- 
tfttor's  knowledge  or  consent  may  be  proved  m  his  will,  whether  the  loss  or 
destmction  took  pUce  prior  or  Bubeeqnent  to  hia  deoease,  and  the  fact  of  saoh 
loBS  or  destmction  may  be  proved  as  weU  by  circumstantial  as  by  positiye 
evidence:  SchuUz  v.  SchuUz,  91  Am.  Dec  88,  and  note.  One  witness  is  suffi- 
cient to  prove  the  contents  of  a  lost  will:  Dickey  v.  Maiecfd,  34  Id.  130.  Con- 
tents of  improperly  destroyed  will,  satisfactorily  proved,  may  be  established 
as  a  will,  but  it  must  be  established  by  the  clearest  and  most  satisfaotory 
evidence:  Hhodea  v.  Vinson,  62  Id.  670,  and  notes. 

Equffablb  Jubisdiction  to  Supplt  Lost  ob  Distbotbd  Wnx:  See  Taun^ 
tend  V.  Townsendf  94  Am.  Deo.  184»  and  note. 

If  Wux  is  Lost  ob  Distbotbd  after  the  death,  or  witiiout  the  consent^  of 
the  testator,  a  copy  thereof,  dnly  proved  by  the  snbscribing  witnesses  and 
other  evidence,  may  be  admitted  to  probate  and  record  in  Uea  of  the  original, 
but  in  such  case  the  presomption  is  of  revocation  by  the  testator,  and  this 
presumption  mnst  be  rebutted  by  proof,  which  most  clearly  satisfy  the  oon- 
science  of  the  jury,  either  by  the  subscribing  witnesses  or  other  testimony. 
In  case  of  conflict,  the  jury  mnst  decide,  and  where  there  is  evidenoe  to  siis* 
tain  the  verdict  in  sudi  case,  a  new  trial  should  not  be  graated:  Bmrg9  T» 
Hamiltam,  72  Ga.  024,  citing  the  principal  case. 
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WOOTBN   V.   WiLKINS. 

[»  OaOMIA.  SSL] 

Vvum  nr  FEmnro  «v  Jumr  thsbb  n  Eyxi»h<»  o»  VAamaa,  VtmmaoM, 
o»  MiBTAX^  ihowiQg  »  misoaa  of  their  power,  tteir  fiadiag  wQl  aol 
be  diBtarbed. 

Dmro  DMLAB^noNfl  abb  ovlt  AinassiBLB  m  Casbi  oi  HomanyB,  and 
then  only  when  tiie  ilfwIemtinM  m  of  the  euouutMioee  ettendhig  tiie 
eet  prodaemg  the  injury. 

DrxNa  DBCUUIATION8  OF  WoxANy  Wbo  Dud  or  Ghzlbbibtb,  that  de- 
fendant in  an  action  for  her  eednotion  was  the  father  of  her  chOdy  are 
not  admiflBiMe  in  eridenoe  against  him. 

Action  for  the  seduction  of  the  plaiutiflTs  minor  daughter. 
At  the  trial,  plaintiff  offered  to  prove  the  dying  dedarations  of 
this  minor,  who  died  in  childbirth^  stating  who  was  the  fiither 
of  her  child.  The  court  refused  to  reoelTe  this  evidfinoe,  whidi 
refusal  is  now  assigned  as  error. 


Sanyad  D.  Jrtom,  for  the  plaintiff  in  enor. 
Doyal  and  NtmnaUy^  for  the  defendant  in  error. 

By  Court,  McGat,  J.  We  will  not  disturb  the  Tordict  in 
this  case.  There  may  be  some  reason  from  the  testimony  to 
think  that  the  defendant  is  the  guilty  party,  but,  as  we  have 
had  occasion  frequently  of  late  to  remark,  this  court  is  no  jury, 
nor  does  it  have  jurisdiction  over  questions  of  facta  decided  by 
a  jury,  unless  that  decision  be  so  manifestiy  wrong  as  to  make 
it  illegal.  This  is  not  such  a  case;  the  testimony  is  not  decided 
and  clear  either  way,  and  the  jury  might  well  have  found  as 
they  did. 

1.  Our  brother  Irwin,  who  argued  this  case,  took  a  deep  in« 
terest,  as  was  right,  in  seeking  the  punishment  of  one  who^  as 
he  thinks,  had  wrcHiged  his  servant;  but  the  jury  have  not  oon« 
sidered  his  evidence  strong  enough  to  authorize  a  verdict  for 
him,  and  with  the  proof  as  it  is,  we  cannot  help  him.  The 
province  of  the  jury  is  to  decide  upon  the  facts;  and  unless 
there  be  evident  mistake,  passion,  or  prejudice,  so  as  to  satisfy 
us  that  the  jury  have  misused  the  power  placed  in  their  hands, 
we  will  not  misuse  the  power  placed  in  our  hands  to  disturb 
their  finding. 

2.  We  think  there  was  no  error  in  the  judge  in  refusing  to 
admit  the  statements  of  the  girl  made  in  view  of  death.  The 
rule  has  been  well  settled  in  England,  time  out  of  mind,  that 
dying  declarations  are  only  admissible  in  a  case  of  homicide, 
and  when  there  is  a  criminal  proceeding  against  the  slayer. 
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and  "the  declarations  are  of  the  circumstances  attending  the 
act  producing  the  injurj":  King  ▼.  Dinglevy  2  Leach,  661; 
Hazel's  Casey  1  Id.  878;  King  r.  Strange^  2  Bam.  &  C.  605; 
WiUon  V.  Boeremy  15  Johns.  286;  Rex  v.  Hoyd^  4  Car.  &  P. 
233. 

In  the  two  cases,  Aveewn  v.  Kinnairdj  6  Bast,  188,  and  Wright 
▼.  LUter,  8  Burr.  1266,  one  stands  on  the  ground  of  res  gesta^ 
and  the  other  upon  the  ground  of  **  the  declarations  of  a  per- 
son since  deceased,  against  his  interest,"  and  are  admissible 
as  such:  Code  of  Georgia,  sec.  8723. 

Both  these  cases  are  the  statements  of  persons  as  to  their 
own  guilt,  and  are  strongly  contrary  to  their  own  interest,  as 
well  as  deeply  mortiiying  to  their  pride. 

The  case  read  from  North  Carolina,  MeFarland  ▼.  SliafOj  2 
Car.  Law  Repos.  102,  is,  we  admit,  in  point.  But,  much  as  we 
respect  the  court  which  made  it,  we  do  not  feel  authorized  to 
adopt  it.  It  is  directly  contrary  to  the  whole  current  of  au- 
thority. This  is  by  no  means  a  new  question;  it  has  often 
been  made  before,  and  so  far  as  we  have  been  able  to  discover, 
the  case  in  North  Carolina  stands  alone.  We  will  not  say 
that  there  is  not,  perhaps,  as  much  reason  for  admitting  the 
evidence  in  a  case  like  this  as  in  one  of  a  homicide.  But 
when  a  rule  has  been  well  settled,  we  deem  the  fact  that  it  is 
not  oonsistent  with  principle,  or  with  other  rules,  no  reason 
for  the  courts  to  set  it  aside.  Courts  ought  not  to  make  law. 
That  is  the  province  of  the  legislature.  They  only  interpret 
and  declare  the  law,  and  though  we  doubt  not  the  court  in 
the  North  Carolina  case  was  doing  what  it  thought  a  good 
work  in  straining  a  point  to  catch  a  guilty  person,  we  think 
they  erred.  Had  they  said  the  rule  they  laid  down  ought  to 
be  the  law,  we  might,  perhaps,  agree  with  them,  but  we  do 
not  agree  that  it  is  the  law,  and  we  think  the  authorities  are 
uniform  to  the  contrary. 

Judgment  afQrmed. 

Drao  'DmaLAMAxiaau  axe  ovlt  ADmansu  nr  Casmb  ov  Hoiaon>s^  whan 
the  death  of  the  deceesed  U  the  sabjeol  of  the  charge^  and  the  cireiunitaacee 
of  the  death  the  sabject-matter  of  the  declarations:  Daiiif  ▼.  New  Turk  eie. 
a.  i?.,  S7  Am.  Deo.  176»  and  note. 

Lf  Civni  Casib,  Dtotq  Dbcrlabation8  axm  kot  ot  Thmmsklymb  Axnns- 
siBLB  nv  RvmsvoB:  DaUp  r,  Nmt  Torb  He  B,  B,  Co.^  87  Am.  Dea  17ft| 
Bar/UUL  t.  BHti,  63  Id.  UN),  and  note.  See  the  vevy  eitHuiTe  nofee  to  iVo- 
pfeT.  FemoiH  05  Id.  49. 


458  JONBS  V.  MOBQAN.  [QwtgiiLf 

JoNBS  u  Morgan. 

rt9  GaoBOiA,  S10.J 
PiiAiiim't  ArroHHxr  mat  Ck>innin7B  Surr  ▲aAnrar  DxrEnnAirr  to  Rm- 
OOTSB  Ahoust  of  hib  Fdi  AiTiB  PLADiTifr  HiJi  D18MIB8SIX  Whero 
in  an  action  of  trover  plaintiff  and  defendant  frandnlently  settle  the 
same  with  notioe  of  the  lien  of  attorney  for  plaintiff  for  his  f ee,  eocfa 
attorney  has  the  right  to  prosecute  the  soit  against  defendant  to  recoTcr 
the  amount  of  the  fee,  provided  the  plaintiff  is  entitled  to  recover  any- 
thing from  defendant  upon  the  triaL 

Action  to  recover  certain  slaves,  or  their  value.  When  the 
case  was  called  for  trial,  defendant's  counsel  moved  to  dismiss 
it  under  that  provision  of  the  constitution  prohibiting  courts 
to  in  any  manner  deal  with  matters  relating  to  slaves  or  slave- 
hire.  Plaintiff's  counsel  resisted  this  motion  upon  the  ground 
that  plaintiff  and  defendant,  with  notice  of  his  fee,  had  firaud- 
ulently  settled  the  case,  and  he  insisted  that  the  case  should 
be  tried.  He  also  denied  the  application  of  the  constitution 
to  cases  which  arose  before  its  adoption,  or  to  actions  ex  delicto. 
The  case  was  dismissed,  and  this  is  the  error  assigned. 

Hawkins  and  Burke^  and  N.  'A.  Smithy  for  the  plaintiff  in 
error. 

Scarborough^  for  the  defendant  in  error. 

By  Court,  Warner,  J.  It  appears  from  the  record  in  this 
case  that  an  action  of  trover  and  conversion  was  pending  in 
the  superior  court  of  Sumter  County,  for  the  tortious  conversion 
of  certain  negro  slaves  in  the  year  1850,  and  that  the  plaintiff 
and  defendant  had  fraudulently  settled  said  suit  with  notice 
of  the  claim  of  the  plaintiff's  attorney's  lien  for  his  fees  due 
in  said  case,  and  on  motion  of  defendant's  counsel  the  court 
dismissed  said  suit  for  want  of  jurisdiction  under  the  provis- 
ions of  the  constitution  of  1868,  against  the  objections  of  the 
plaintiff's  counsel.  According  to  my  individual  views  upon 
the  question  of  jurisdiction  in  this  case,  I  have  no  difQculty  in 
maintaining  it,  for  the  reasons  expressed  in  my  dissenting 
opinions  in  the  cases  of  White  v.  Hart  and  DaviSj  89  Ga.  806, 
and  Berry  v.  Montgomery  and  West  Point  R.  -B.,  89  Id.  654,  de- 
cided during  the  present  term  of  the  court.  This  court,  how- 
ever, concurs,  in  this  case,  in  holding  that  the  counsel  for  the 
plaintiff  had  the  right  to  prosecute  the  suit  against  the  de- 
fendant to  recover  the  amount  due  him  for  his  fees,  provided 
the  plaintiff  in  his  action  is  entitled  upon  the  trial  thereof  to 
recover  anything  from  the  defendant,  and  that  the  court  below 
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erred  in  dismissing  the  case:  See  Chray  ▼.  LawwUj  86  Id.  629. 
Let  the  judgment  of  the  court  below  be  reyersed. 


Thb  TBisaaAL  CAtm  is  cmD  in  Twigg$  v.  Ohabnu%  56  0*.  282;  whore  il 
IB  held  that  where  an  attorney's  fee  U  payable  by  special  oontnMt  oat  of  the 
proceeds  of  a  soit^  the  counsel  has  an  inchoate  lien  on  the  property  in  suit 
for  his  fee,  as  soon  as  the  action  ia  commenced,  and  the  client  has  no  right  to 
defeat  the  lien  by  <^iawiiwnT»g  the  action  before  trial;  against  the  objection  of 
ooanseV  withoai  first  paying  the  fee. 


Thomas  u  Maloom. 

rt9  OSOBOIA,  S28.J 

iMnxmaaasPOL — In  action  for  mesne  profits  against  htma  fdt  poisessor, 
under  claim  of  rights  he  should  be  allowed  for  improvements  made  by 
him  to  the  extent  that  they  have  increased  the  value  of  the  premises^ 
and  he  wiU  not  be  restricted  to  the  value  of  the  improvements  them- 
selves. 

OouBTB  Qo  Ve&t  Fab,  in  UPHOLBuro  Judicial  Sali8»  ia  presuming  that 
officers  executing  their  process  have  performed  their  duty,  eepeoiaUy 
after  great  lapse  of  time. 

PaisuicpnoN  in  Favob  of  Validitt  of  Anoiknt  Fl  Fa.  — To  support  a 
sale  of  land  in  Lee  County,  a  fi,  fau  issued  by  a  justice's  court  of  Morgan 
County  was  introduced.  It  was  backed  on  the  28th  of  October,  1831,  by 
another  justice,  but  for  what  county  does  not  appear,  and  was  levied 
the  next  day  upon  land  in  Lee  County  by  a  constable  of  that  oonnty. 
HM,  that  under  the  circumstances  it  would  be  presumed  that  the  justioo 
was  a  justice  of  Lee  Oonnty* 

The  opinion  presents  the  case. 

Lyon  and  De  Chraffenreidf  for  the  plaintifiT  in  error. 

Scarborough  and  W.  A.  Hawkins^  for  the  defendant  in  error. 

By  Court,  Warner,  J.  The  error  assigned  to  the  judgment 
of  the  court  below,  in  this  case,  is  the  overruling  the  motion  for 
a  new  trial  upon  the  several  grounds  stated  therein.  It  is  the 
unanimous  judgment  of  this  court  that  a  new  trial  should  be 
granted,  on  the  ground  that  the  court  below  erred  in  ruling  out 
the  defendant's  evidence  in  regard  to  the  increased  value  of 
the  premises,  resulting  from  the  improvements  made  thereon 
by  the  tenant,  as  a  set-off  against  the  mesne  profits  thereof 
claimed  by  the  plaintiff.  Section  3416  of  the  code  declares 
that  '^a  trespasser  cannot  set  off  improvement  in  an  ac- 
tion brought  for  mesne  profits,  except  when'  the  value  of  the 
premises  has  been  increased  by  the  repairs  or  improvements 
which  have  been  made.    In  that  case  the  jury  may  take  into 
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oonaidaratfon  the  improromentB  or  repaiiBy  and  dimfaiflh  the 
profits  by  that  amonmty  hot  not  beknr  the  sum  which  the  prem- 
ises would  have  been  worth  without  such  improvements  or 
repairs.''  Section  2866  of  the  code  deulaxes  that  ''against  a 
chtim  for  mesne  profitSi  the  value  of  improvements  made  by 
one  b(kui  fide  in  possession  under  a  claim  of  right  is  a  proper 
subject-matter  of  set-off."  The  point  in  the  case  is,  whether 
the  defendant  ought  to  have  been  allowed  to  prove  upon 
the  trial  the  increased  value  of  the  premises  in  dispute,  result- 
ing from  the  improvements  made  thereon  by  him,  or  whether 
he  should  have  been  restricted  to  the  actual  value  of  the  im- 
provements and  repairs,  without  regard  to  the  increased  value 
of  the  premises  in  dispute  as  resulting  therefrom.  If  a  tres- 
passer can  set  off  improvements  which  have  increased  ttie 
value  of  the  premises  against  the  mesne  profits,  surely  one  who 
is  bona  fide  in  possession  of  the  premises  sued  fi>r,  under  a 
claim  of  right,  should  be  allowed  to  do  so  under  the  restriction 
specified  in  the  latter  part  of  section  8416. 

The  chief  justice  ie  of  the  opinion  that  the  court  below  erred 
in  not  ruling  out  the  justice's  court  fi.  fa.y  which  was  levied 
on  the  land  by  a  constable  in  Lee  County,  because  the  fi,  /a. 
was  not  backed  by  a  justice  of  that  county.  I  am  of  the  opin- 
ion that  the  court  below  did  not  err  in  admitting  the  justice's 
court  fi.fa,  in  evidence,  upon  the  statement  of  facts  as  pre- 
sented by  the  record.  This  fi.  fa.  was  a&  ancient  document^ 
and  the  sale  took  place  under  it  in  February,  1832.  The  two 
last  entries  made  on  it  are  as  follows:  ^*  October  28,  1831. 
This  is  to  any  lawful  officer,  to  execute  and  return.  John  A. 
Burk,  J.  P."  The  county  in  which  this  official  act  of  the 
justice  was  done  is  not  stated,  but  on  the  next  day  thereafter, 
the  fi.  fa.  was  levied  upon  the  land  in  dispute  by  a  constable 
of  Lee  County,  in  the  following  words:  ''  Georgia,  Lee  County, 
October  29,  1831.  Levied  the  within  fi.fa.  on  lot  number  43, 
in  the  seventeenth  district  of  this  county;  the  property  pointed 
out  by  the  plaintiff.  Levi  Spencer,  Constable."  In  view  of 
the  fact  that  the  fi.  fa.  was  backed  the  day  before  the  levy  of 
the  constable  of  Lee  County  was  made  on  the  land,  I  think  it 
is  a  £ur  legal  presumption,  especially  after  such  a  lapse  of 
time,  that  Burk,  the  justice  who  backed  the  fi.  fa.  was  a  jus- 
tice of  Lee  County;  the  constable  would  not  have  been  author- 
ised to  execute  it  unless  it  had  been  so  backed,  and  yet  he 
did  execute  the  same,  and  returned  it  to  the  shoiff^  who  sold 
the  land.    In  the  case  of  HoUingsworth  v.  Diclegy  24  Ga.  4S4| 
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this  court  held  that  it  would  presume  that  an  entry  on  a  jus- 
tice's court  fi,  fa.  in  these  words:  "  No  personal  property  to  be 
found,  to  levy  this  fi.  fa.^^  was  made  by  a  constable  of  the 
county  where  the  defendant  resided,  and  where  the  judgment 
was  obtained,  though  it  was  not  mentioned  by  the  constable 
who  made  the  entry  in  what  county  it  was  made.  This  court 
(as,  indeed,  all  courts  do)  has  gone  very  far  in  presuming 
that  all  officers  have  performed  their  duty,  in  upholding  judi- 
cial sales  made  by  them  under  the  process  of  the  courts,  espe- 
cially when  a  great  length  of  time  has  intervened. 

There  were  several  other  points  made  in  the  record  besides 
those  specially  noticed  heretofore,  but  we  find  no  error  in  the 
rulings  of  the  court  below  upon  them.  Let  the  judgment  of 
the  court  below  be  reversed. 

Brown,  C.  J.  (concurring).  I  agree  with  the  judge  deliv- 
ering the  opinion  in  the  judgment  of  reversal  for  the  reason 
given  by  him.  I  am  also  of  opinion  that  the  judge  of  the 
superior  court  should  have  ruled  out  the  justice's  court  fi.fa, 
on  the  trial,  on  the  ground  that  it  issued  from  a  justice's  court 
of  Morgan  County,  and  was  levied  upon  land  in  Lee  County, 
when  it  had  not  been  backed  by  a  justice  of  the  peace  of  said 
county,  so  as  to  authorize  a  constable  of  that  county  to  make 
the  levy. 

While  I  would  make  every  reasonable  presumption  in  favor 
of  a  sale  under  an  old  justice's  court  ^./a.,  I  do  not  think  we 
are  justified  in  presuming  that  a  justice  of  the  peace,  who 
backed  ihefi.fa.  without  specifying  for  what  county  he  acted, 
belonged  to,  or  was  a  justice  for,  any  particular  county. 


Reoitlabitt  Of  SHSRirr'8  Sals  is  Pbisumbb,  and  the  pretamption  ii  not 
rebutted  by  the  silence  of  the  sheriff's  deed  m  to  whether  there  wu  an  aHa* 
Jierifada^  or  a  venditiom  ogKmcM,  in  the  absence  of  evidence  aUunde  by  the 
attacking  party:  Childs  v.  McChiuney,  89  Am.  Dec.  645.  Conrts  will  pre- 
sume that  officer  has  performed  his  duty.  So  held  where  the  record  is  silent 
as  to  whether  a  constable  gave  dne  notice  of  a  sale  or  not:  Culbertwn  v.  ifS- 
Ao2ft'R,  85  Id.  428.  When  presnmntion  that  officer  has  done  his  duty  not  in« 
dnlged,  see  JTeone  v.  Camown,  82  Id.  738;  Piel  v.  Brayer,  95  Id.  699. 

Presumption  will  bb  Indulged,  where  it  i^^pears.  that  coroner  has  eze* 
ciited  process,  that  the  facts  ezirted  justifying  such  service:  Kiri  v.  Murpky^ 
e7  Am.  Deo.  640. 

Rule  of  Aojubtiixnt  between  Imfbotbmentb  and  Mesne  Pboiits.  -^ 
The  prindpal  case  is  cited  and  followed  on  this  point  in  Bammore  v.  Ikuri§^ 
S5QtLSS0i  OardHerr.Oramikt,  67  Id.  6B9i  Jenttis  ▼.  if  eoM^  69  Id.  69; 
Uitgkam  r.  Ltmg.  47  Id.  545. 
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Brown  v.  Ceowlby. 

[89  OaoBOXA,  876.] 

Sbllib  ov  Lakd^  Prooubhtq  Third  Pbrson  Holddto  Liqal  Title  to 
Makb  Dxbd^  Liablb  ab  Qraktob.  —  Where  a  penon  who  has  purchaaed 
JUmd,  bat  has  not  yet  procured  a  conyeyanoe,  desires  to  sell  it  to  another, 
and  when  he  proceeds  to  do  so,  suggests  that,  to  save  writing,  the  pur- 
chaser take  a  deed  directly  from  the  person  holding  the  legal  title,  which 
suggestion  is  adopted,  and  it  afterwards  transpires  that  there  was  a 
mortgage  on  the  land,  which  the  purchaser  had  to  pay,  he  can  recoup  thia 
amount  upon  a  note  which  he  has  given  to  the  person  from  whom  he  has 
purchased,  and  who  induced  him  to  take  the  conveyance  from  the  third 
person. 

OvR  Who  Sblls  Land^  and  Indctgbs  his  Purohasbb  to  Takb  Dsed 
FROM  Third  Person  holding  the  legal  title,  may  be  shown  by  parol 
testimony  to  have  been  the  real  grantor,  and  will  be  held  to  all  the  obli- 
gations attached  to  that  relation,  including  an  obligatioQ  to  make  a  good 
title. 

The  opinion  states  the  case  sufficiently. 
Hill  and  Candler j  for  the  plaintiff  in  error. 
WiUiam  Ezzard^  for  the  defendant  in  error. 

By  Court,  McCay,  J.  The  evidence  in  this  case  is  very 
strong  that  both  these  parcels  of  land  were  sold  by  Brown  to 
Crowley,  and  that  the  note  sued  on  is  a  part  of  the  considera- 
tion. It  is  true,  Brown  denies  this,  and  says  that  as  to  the 
Hightower  laud  he  avowedly  only  acted  as  agent.  But  this  is 
contradicted  by  Crowley,  and  is  wholly  inconsistent  with  the 
facts  stated  by  Stewart,  who  drew  the  deeds,  as  well  as  by  the 
recollection  of  Wright,  that  the  one-thousand-dollar  note  was 
payable  to  Brown.  Stewart  directly  corroborates  Crowley, 
and  says  that  when  they  came  to  have  the  deeds  written, 
Brown  suggested  that  it  was  unnecessary  to  have  two  deeds  to 
the  Hightower  land,  which  he  had  previously  bought,  but  had 
not  got  the  deed,  as  a  deed  directly  from  Hightower  to  Crow- 
ley would  be  sufficient.  The  jury  were  not  only  justified,  but 
bound  to  find  for  the  defendant  under  the  evidence;  the  jus- 
tice and  equity  of  the  case  is  clearly  that  way,  and  a  new  trial 
ought  not  to  be  granted,  unless  there  be  some  stubborn  rule  of 
law  which  requires  a  verdict  for  the  plaintiff. 

It  is  contended  that,  under  the  statute  of  frauds,  the  evi- 
dence that  this  note  was  given,  as  set  up  by  the  defendant,  is 
illegal,  as  it  all  rests  in  parol;  that  it  also  contradicts  the 
deeds  made  at  the  time,  and  that,  according  to  his  own  show- 
ing, Crowley  agreed  to  rely  on  Hightower's  warranty,  and  as  * 
consequence  waived  any  obligation  from  Brown.    We  think 
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neither  of  theee  yiews  controlling.  There  was  no  intention  of 
Crowley  to  waive  anything.  He  had  bought  from  Brown,  at 
his  BUggestion;  and  by  the  advice  of  the  scrivener,  that  it 
would  do  just  as  well,  he  took  a  title  direct  from  Hightower, 
merely  to  save  writing.  It  was  thoroughly  understood  that 
this  was  with  the  belief  that  it  would  do  just  as  well  as  if  two 
deeds  were  to  be  made.  It  has  not  done  just  as  well.  The 
intent  was  to  give  Crowley  a  good  and  sufficient  title.  By 
Brown's  suggestions  he  failed  to  get  it,  though  both  he  and 
the  writer  of  the  deed  thought  the  paper  drawn  answered 
every  purpose  that  a  deed  from  Hightower  to  Brown,  and  a 
deed  from  Brown  to  Crowley,  would  have  done.  If  Brown 
knew  this  mortgage  was  upon  the  land,  then  his  conduct  was 
a  fraud  upon  Crowley.  If  he  did  not  know  it,  then  he,  as 
well  as  Crowley,  acted  under  a  mistake,  and  it  is  contrary  to 
equity  to  permit  him  to  take  advantage  of  it.  He  was  bound 
to  make  Crowley  a  good  title,  and  Crowley  has  not,  with  any 
intent  so  to  do,  waited  the  obligation.  In  the  defense  of  a 
note,  the  defendant  may,  in  this  state,  set  up  at  law  any  de- 
fense that  would  be  good  in  equity.  Without  doubt,  if  Crow- 
ley took  the  deed  direct  from  Hightower,  with  the  belief  that 
it  was  just  as  well,  and  he  was  mistaken  as  to  the  fact,  equity 
would  relieve  him,  as  against  Brown,  from  the  consequences 
of  this  mistake. 

This  same  line  of  reasoning  is  a  reply  to  the  other  positions. 
If  Brown  was  guilty  of  a  fraud,  or  if  the  parties  acted  under 
a  mistake  of  fact,  equity  will  not  refuse  to  interfere  because  it 
is  necessary  to  resort  to  parol  evidence.  In  the  search  after 
fraud,  or  to  correct  mistakes,  the  rule  that  deeds  speak  for 
themselves,  and  that  contracts  in  reference  to  land  must  be  in 
writing,  does  not  obtain,  and  in  a  case  like  the  present,  under 
our  law,  the  parties  stand  just  as  though  there  was  a  bill  filed. 
The  case  is  simply  this:  Crowley  buys  the  land  from  Brown, 
and  gives  his  notes.  Either  by  a  fraud  of  Brown,  or  by  a  mis- 
take of  fact,  to  save  two  deeds,  Crowley  takes  a  deed  from 
Hightower,  Brown  saying  that  such  a  deed  would  answer  the 
same  purposes  as  a  deed  from  Hightower  to  him  and  then  a 
deed  from  him  to  Crowley.  It  turns  out  that  in  fact  there  it 
a  mortgage  on  the  land,  given  by  Hightower,  which  Crowley 
has  to  pay.  It  seems  to  us  the  clearest  equity  that,  in  this 
state  of  facts,  Crowley  may  have  the  amount  reoouped  against 
the  note  stUl  in  Brown's  hands  and  now  sued  on. 

Judgment  affirmed. 
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EjoauTOR'a  Oohtbol  dois  iror  Tkbmxsatm  with  Pwb— ma  of  TnriJiT 
lOR  Lm^  bat  after  her  death  he  may  take  poaeenioa  of  the  estate,  with 
its  increaee,  and  administer  it  in  accordance  with  the  will,  and  for  this 
porpose  the  court  of  ordinaiy  has  jurisdiction. 

PUBOHiaS   BT    EZBODTOR   AT   BOS  OWN  SaLS  IB  HOT  VOED^  BUT  VoiDABIJi 

AT  Elbotion  of  those  interested,  within  a  reasonable  time^  and  his  pos- 
session under  such  purchase  by  himself  or  tenant  becomes  adverse  from 
its  date. 

Tbvabt  ot  Ezboutor  Who  PtrBOBiSBD  at  ms  Owv  Salb,  sad  is  in  pos- 
session under  such  purchase,  cannot  ohaage  has  landlord  by  attoning  to 
the  executor's  sucoessor  in  the  trust,  sad  thus  rob  the  exeontor's  possss- 
sion  of  its  adverse  character. 

LA2n>LORD  AND  TENANT  —  EsTATBs  07  Dbcbdbnts. — Where  an  executor 
purchased  land  at  his  own  sale,  which  he  leased  to  a  tenant,  and  then 
settled  upon  his  wife  by  marriage  settlement,  upon  his  death  his  tensat 
becomes  the  tenant  of  his  wife,  and  the  administrator  tU  bonia  hoa  of  the 
estate  cannot  interfere  in  any  way  with  a  proceeding  by  her  against  the 
tenant  for  holding  over,  as  such  proceeding  does  not  in  any  manner  pre- 
vent his  bringing  the  proper  action  for  the  recovery  of  the  land. 

The  opinion  contains  a  sufficient  statement  of  the  case. 


Lanier  and  Anderson^  and  B.  P.  Trippe^  for  the  plaintifiP  in 
error. 

Cabaneas  and  PeepUsy  for  the  defendant  in  error. 

By  Court,  Brown,  C.  J.  1.  The  will  of  James  Hogan  gsTB 
to  his  wife  during  her  natural  life  all  his  estate,  hoth  real  and 
personal,  and  at  her  death  the  estate,  with  the  increase,  to  be 
equally  divided,  and  "  one  half  given  by  his  executor  "  to  the 
lawful  heirs  of  the  body  of  one  of  his  daughters,  and  the  use  of 
the  other  half  to  his  other  daughter  during  her  natuml  life, 
and  at  her  death  to  go  to  the  lawful  heirs  of  her  body.  The 
will  then  contains  this  clause:  '^  If  my  wife  should  at  any  time 
think  proper  to  give  any  portion  of  my  estate  thus  bequeathed 
to  the  legatees  above  named,  I  wish  her  to  do  so  only  at  her 
own  discretion,  through  and  by  my  executors.''  Held,  that  the 
assent  of  the  qualified  executor  to  the  life  estate  of  Mrs.  Hogan 
did  not  divest  him  of  further  control  over  the  estate.     But  at 
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her  death  it  was  the  rii^t  and  duty  of  tfia  asaontor  to  take 
poeaeBsioii  of  the  estate  with  its  increaaey  if  anj,  and  to  admin- 
ister it  aeooiding  to  the  direotioiifl  in  the  will;  and  as  there 
were  no  apecifio  legades,  the  ordinary,  on  the  application  of 
the  ezeentor,  had  jnriediction  to  order  a  sale  for  the  purposes 
of  distribution,  in  conformity  to  the  will,  the  vested  interest  of 
each  remainderman  being  an  interest  in  a  certain  proportion 
of  the  estate,  and  not  a  Tested  interest  in  any  particular  tract 
of  land,  or  piece  of  personal  property. 

2.  The  executor,  after  the  death  of  the  widow,  having  taken 
possession  of  the  lands  of  the  estate,  and  having  obtained  an 
order  from  the  crdinaiy  for  the  sale  of  the  same  for  the  pur- 
pose of  distribution  among  the  legatees,  and  after  legal  adver* 
tisement,  he  having  sold  the  same  at  the  proper  time  and 
place,  and  having,  through  Hollis,  purchased  the  land  at  his 
own  sale,  and  after  making  a  deed  U>  Hollis,  the  land,  on  the 
seomd  day  thereafter,  having  been  reconveyed  to  him  by  Hol- 
lis by  regular  deed.  Held,  that  the  purchase  by  the  executor 
was  not  void,  but  was  only  voidable  at  the  option  of  the  lega- 
tees, provided  they  so  elected  within  a  reasonable  time.  And 
the  executor,  after  said  sale,  having  claimed  and  occupied  the 
land  as  his  own,  thereby  acquired  an  adverse  possession  of  the 
same,  and  a  tenant  placed  upon  the  land  by  the  executer,  after 
his  purchase,  was  his  tenant,  and  such  tenant  could  not  change 
his  landlord  by  attorning  to  the  administrator  de  banit  mm^ 
etc.,  of  the  estate  of  Hogan. 

8.  The  executor,  after  his  purchase  while  he  had  a  tenant 
upon  the  land,  entered  into  a  marriage  contract  with  the 
plaintiff  in  error,  and  conveyed  to  her  a  life  estate  after  his 
death,  in  consideration  of  marriage,  without  notice  to  her  of 
the  nature  of  his  purchase;  the  marriage  was  then  solemnized, 
and  in  a  few  months  he  died,  leaving  the  tenant  upon  the 
premises;  and  his  widow  commenced  action  against  the  tenant 
for  rent,  and  a  proceeding  to  dispossess  the  tenant  holding 
over.  Held,  that  the  tenant  became  her  tenant  on  the  death 
of  her  husband,  and  the  administrator  de  ftonia  wm  of  the 
estate  of  Hogan  had  no  right  to  interfere  in  this  litigation,  or 
to  maintain  a  bill  in  equity  to  enjoin  her  action  against  her 
tenant,  the  more  especially  as  she  resided  in  Bibb  County, 
and  the  litigation  between  her  and  her  tenant  was  pending  in 
Monroe,  where  the  bill  was  filed.  If  he  or  the  legatees  of 
Hogan  had  paramount  title,  the  litigation  between  plaintiff  in 
error  and  her  tenant  did  not  in  any  way  interfere  with  their 
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light  to  oommence  their  action  of  ejectment  or  other  proper 
proceedmg  for  the  recovery  of  the  land. 

The  foregoing  proposilionfl  contain  the  fluhetance  of  my 
reasons  for  the  nnanimons  judgment  of  the  conrt  in  this  caeOi 
which  iS)  that  the  judgment  of  the  conrt  below  be  reversed. 

McCat,  J.  (concurring).  If  property  be  demised  to  A  for 
life,  with  remainder  to  B  and  G,  and  the  executor  deliver  pos- 
session of  the  estate  to  A,  who  enters  upon  the  full  enjoyment 
of  the  life  estate,  she  holds  it  for  herself  and  the  remainder- 
men. And  any  duty  (as  to  divide  the  estate  or  the  like)  put 
upon  the  executor  by  the  will,  after  the  determination  of  the 
life  estate,  is  a  special  trust,  and  forms  no  part  of  his  duty  as 
executor,  and  the  supervision  of  it  does  not  belong  to  the  court 
of  ordinary,  but  to  the  superior  court. 

Where  one  is  in  adverse  possession  of  land,  against  the  true 
owner,  and  rents  it  to  a  tenant,  avowedly  in  his  character  of 
adverse  holder,  the  tenant  cannot  attorn  to  the  true  owner  or 
deny  the  adverse  possession  of  his  landlord. 


PuBCHABS  BT  Adionibtbatob  AT  ms  OwH  Salb  wiU  not  be  held  vdd  el 
law  where  no  repayment  haa  been  made  or  tendered  of  the  parobaiwi  mnnfiy» 
and  no  exprees  or  actual  fraad  is  shown.  Bat  by  a  proper  prooeeding  in 
equity,  such  sales  wiU  always  be  set  saide:  Teaekdv,  lAUhfidi^  00  Am.  Dec. 
S07,  and  note  citing  other  cases  discussing  the  question  fully. 

ATTOBinaENT  TO  Stbahoeb.  — Tenant  in  possession,  under  one  person, 
cannot  accept  a  lease  from  a  third  person,  and  thereafter  daim  to  hold  under 
him.  It  is  incompetent  for  a  tenant,  without  the  oooaent  of  his  landlord,  to 
change  the  nature  of  his  tenancy  by  acknowledging  a  third  person  as  his 
landlord:  BUmckaard  ▼.  T^kr^  86  Am.  Dec  57,  and  note.  See  also  /VudUNi 
▼.  MeHda,  96  Id.  120. 

PcTBOHASB  OT  Lamb  BT  AiiMHuaTJiATOB  of  land  at  his  own  sale  is  not  Toid, 
but  rddable,  and  may  be  set  aside  at  the  instance  of  heirs  or  legatees,  if 
they  commence  proper  proceedings  within  a  reasonable  time:  (TmUe  ▼•  M^ 
Qkaon^  90  Ga.  674,  citing  the  principal  case. 

Thb  PBnroiPAL  gasb  ib  oitbd,  in  TfufU  ▼.  Du  BignoWf  61  Ga.  328,  where  it 
IS  held  that  a  deed  Toid  as  to  creditors  is  valid  as  between  the  parties,  where 
the  yendee  is  admitted  into  possession,  or  recognised  as  landlord,  and  tiie 
property  leased  from  him;  in  such  case  the  contract  ia  executed,  and  will  be 
BO  treated,  whem  a  yaluable  consideratioii  ia  paid  for  the  deed,  and  the 
fraadnlent  act  was  not  the  sole  inducement  for  the  ecoveyanoeb  but  inoidaatal 
toil 
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Bbuob  V.  Cbbws. 

[89  QlOMIA,  M41 

Ptewr  QV  Hahuwmtuio.  —Hie  rale  reqniree  that  &  witMM  celled  to  prore 
handwritiiig  shell  teitiiy  from  having  seen  the  penon  write^  or  from  a 
knowledge  of  hie  head  aoqiiired  from  writingi  acknowledged  by  the 
party. 

Wrnms  Iwoomfgi'MiT  to  Pbovb  H^KDWHimro.  —  A  witnesB  called  to 
prove  a  penon's  handwriting,  who  has  never  seen  the  perty  write,  andi 
whose  knowledge  of  his  hand  was  derived  from  Laving  read  letters 
which  came  to  a  business  house  in  which  he  was  a  derk,  purporting  to 
eome  from  the  party,  bat  which  letters  were  not  in  reply  to  any  letters 
witness  had  written  or  seen  written,  is  incompetent.  His  knowledge  is 
simply  hearsay. 

IrnxxHPSTKHT  TO  PfioVB  HANDWBiTiNa  IN  M1S8IHG  Lrtib.  —  A  witness 
called  to  prove,  a  copy  of  a  lost  letter  claimed  to  have  been  in  the  hand- 
writing of  a  certain  person  cannot  be  shown  letters  alieady  proven  to 
have  been  written  by  such  person,  and  testify  whether  the  lost  letter 
was  in  the  same  hand.  This  is  not  the  case  of  an  expert  testifying  from 
a  oomparison  of  papers  all  before  the  ooorti  bat  a  case  of  edncating  the 
witness  up  to  the  point  of  competency. 

Ifim  Offbk  TO  Perform. — In  cases  of  mataal  contracts,  sach  as  an 
agreement  to  haul  cotton,  and  to  pay  so  much  per  bag  for  sach  work,  the 
person  complaining  of  the  other's  failure  to  exeeate  most  show  an  offer 
to  perform  on  his  own  part. 

ftziDiNG  07  Jury  will  hot  bv  Disturbbb  where  the  case  has  been  prop- 
erly submitted  to  them,  and  their  verdict  is  not  manifestly  wrong. 

Action  against  Crews  for  failure  to  haul  certain  cotton,  in 
pursuance  of  an  agreement  by  him  so  to  da  The  opinion  pre- 
sents the  points  decided. 

Johnson  and  Montgomery^  for  the  plaintiff  in  enor. 

IF.  T.  Oovld^  for  the  defendant  in  error. 

By  Court,  McCay,  J.  Handwriting  is  proven  by  one  who 
has  seen  the  asserted  author  of  the  writing  write,  or  who  has 
in  any  reliable  way  become  acquainted  with  the  hand.  By 
our  code,  section  8786,  if  one  testify  that  he  knows  the  hand, 
he  is  competent.  How  he  acquired  the  knowledge  may  be 
inquired  into,  and  the  result  of  the  inquiry  is  for  the  jury. 
The  witness  is  competent,  his  credibility,  the  character  of  his 
knowledge,  is  a  thing  of  degree.  But  if  the  witness  do  not 
testify  affirmatively,  but  says  that  from  the  knowledge  so  and 
BO  acquired,  I  am  of  opinion,  etc.,  then  the  nature  of  that 
knowledge  may  or  may  not  render  him  incompetent.  In  this 
case  the  witness  does  not  state  that  he  knew  the  hand,  but 
says  that,  from  having  read  letters,  etc.,  he  thought,  etc. 
Clearly,  in  order  to  be  able  to  know  a  handwriting  so  as  to 
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testify  on  the  Bubject,  the  witness  must  have  seen  the  party 
write,  or  have  read  papers  expressly  or  by  implication  acknowl- 
edged by  the  writer  to  be  genuine:  1  Greenl.  Ev.,  sec.  577. 

Had  this  witness  done  either?  He  never  saw  Crews  ?nrite. 
He  only  pra&sses  to  have  read  certain  letters,  to  wit,  letters 
which  came  to  a  business  house  at  which  he  was  clerk^  pur- 
porting to  be  written  by  Crews.  These  letters  were  not  in 
reply  to  any  letters  witness  had  written  or  had  seen  written. 
What  was  this  but  hearsay?  The  witness  knew  they  were 
defendant's  letters  simply  because  they  bore  his  name,  and 
beeause  the  house  at  which  he  was  clerk  recognised  them  as 
his.  We  do  not  think  this  is  within  the  rule.  There  must 
be  some  recognition  by  the  assumed  writer,  and  of  this  the 
witness  must  testify  of  his  own  knowledge.  The  witness  does 
not  pretend  to  this,  and  is  insufficient:  1  GreenL  Bv.,  seo.  677, 
and  notes  and  authorities  there  cited. 

The  effort  made  in  this  case  was  to  introduce  a  copy  of  a 
letter  which  was  lost  or  destroyed,  and  the  proposition  was  to 
prove  that  the  oofpy  was  a  true  copy  of  a  letter  which  the  wit- 
ness, from  the  knowledge  before  alluded  to,  believed  to  be  a 
genuine  letter  of  Crews.  The  letter  was  not  proposed  to  be 
produced  to  the  jury;  all  was  to  depend  upon  the  witness's 
knowledge.  We  think  the  court  did  right  to  reject  the  wit- 
ness. The  knowledge  he  had  was  nothing  but  hearsay,  and 
as  he  only  pretended  to  know  the  handwriting  of  Crews  from 
this  hearsay,  we  do  think  he  was  competent. 

After  failing  in  this,  the  plaintiff  proposed  to  show  the  wit- 
ness several  papers  which  had  been  proven  before  the  court  to 
be  in  the  handwriting  of  Crews,  and  then  ask  the  witness  if 
Hbe  paper  he  had  copied  was  not,  from  its  resemblance  to  these 
writings,  also  in  Crews's  handwriting.  We  agree  with  the 
court  below  that  this  was  also  inadmissible.  This  is  not  the 
case  of  permitting  a  witness,  an  expert,  to  testify  from  a  com- 
parison of  papers,  all  present  before  the  jury.  This  is  a  sim- 
ple case  of  educating  tiie  witness  in  the  presence  of  the  court 
up  to  the  point  of  competency.  He  is  asked  if  certain  papers 
ncfw  before  the  court  do  not  satisfy  him  that  another  pqper, 
not  before  the  court,  was  in  the  handwriting  of  Crews. 

The  ruk  requires  that  a  witness  called  to  prove  handwriting 
shall  testify  from  having  seen  the  person  write,  or  from  a 
knowledge  of  his  hand  acquired  from  writings  aoknowledged 
by  the  party.  The  case  now  proposed  is  to  make  him  com- 
petent from  knowledge  acquired  by  seeing  writiIlg^  whieli 
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third  persons  have  said  under  oath  were  genoine.  In  oar 
o{»nion,  tiiis  does  not  oome  up  to  the  rule,  and  is  not  sustained 
by  the  authorities.  Section  8787  of  our  oode  requires  the 
writings  to  be  need  far  oompaiison  to  be  present  to  go  to  the 
jury,  and  they  must,  besides,  be  submitted  to  tiie  otber  party 
before  trial. 

The  contract  relied  on  here  is  a  mutual  one.  Crews  agrees  to 
haul  the  cotton,and  the  plaintiff  to  pay  him  so  much  per  bag 
for  so  doing.  In  sodi  eases,  before  a  recovery  can  be  had  on . 
either  side,  there  must  be  proof  that  the  party  complaining 
had  offered  to  perform  on  his  part:  1  Chitty's  Pleading,  331  j 
Tieman  v.  Napier,  5  Yerg.  409;  Cook  v.  Ferral,  13  Wend.  286; 
1  Saunders  on  Pleading  and  Evidence,  212;  Biggers  v.  Pace^ 
5  Oa.  172.  There  was  no  such  proof  in  this  case,  and  the  ver- 
dict of  the  jury  may  be  supported  on  this  ground,  and  if  that 
is  the  case,  it  is  the  settled  rule  of  this  court  not  to  disturb  it. 

On  the  trial,  there  was  a  great  deal  of  evidence  going  to 
show  that  Crews  was  prevented  from  hauling  this  cotton  by 
the  military  authority  of  the  United  States.  At  that  time,  as 
the  history  of  the  times  informs  us  (and  this  court  will  recog- 
nize such  history),  those  authorities  were  the  ])aramount  gov- 
erning power  in  South  Carolina  and  Georgia.  There  was 
evidence  also  that  there  was  good  ground  to  suspect,  indeed 
we  do  suspect,  that  this  cotton  was  cotton  that,  under  the  rules 
enforced  by  those  authorities,  was  liable  to  seizure  as  blockade 
cotton.  It  was  in  fact  seized.  If  this  seizure  was  by  the  con- 
trivance of  Crews,  as  the  plaintiff  contended,  on  false  repre- 
sentations, he.  Crews,  could  not  justify  himself.  But  much  ci 
the  evidence  goes  to  show  that  the  seizure  was  well  founded,  — 
that  is,  that  the  cotton  was  blockade  cotton.  All  this  was  for 
the  jury;  they  have  passed  upon  it,  and  found  for  the  defend- 
ant, under  a  fair  charge  of  the  court.  We  do  not  think  the 
verdict  shocks  the  moral  sense,  or  is  so  contrary  to  the  evi- 
dence afi  to  be  conclusively  illegal  because  based  on  prejudice 
or  corruption.  We  think  there  was  evidence  from  which  the 
jury  might  fairly  believe  this  was  blookade  cotton,  and  thai 
the  military  authorities  might  have  seized  it  by  virtue,  not  of 
false,  but  of  true,  statements  of  Crews.  We  will  not  therefore 
disturb  the  verdict. 

Judgment  affirmed. 

Host  SAiiBVAoroBT  Pboof  of  Hajuiwhitiao,  where  wxiter  u  inoompeteiit 
lo  teetify,  ie  by  a  witnen  who  saw  the  writing  exeoated^  and  is  able  to  Idea* 
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tify  it;  and  next  to  thia  is  the  testmumy  of  penons  wlio  haTe  teen  the  pertj 
write,  or  hare  had  aooen  to  or  poeeeerion  of  his  wntinge.  And  thia  latter 
node,  though  it  inTolvee  a  oompariaon,  ie  not  eabjeet  to  the  ebjeotion  that  it 
is  proof  by  oompariaon  of  handa:  Hanky  y.  Oandif,  91  Am.  Deo.  810^  and  note. 
WiTznes  Who  is  Showv  Wsmiros  AmcimD  ob  Pbovkd  to  vrnQmamsm, 
and  ia  then  aaked  if  other  writing*  ahown  him  are  in  the  nune  haad^  ia  in- 
eompetent  to  teetify,  if  he  had  no  previona  aoqnaintanoe  with  the  writing: 
Hamkff  ▼.  Chndy^  91  Am.  Deo.  816,  and  note. 

XnTKBS  8EK>nLD  u  AmoTTiD  IN  Byzdutoi^  when  it  wgigmn  in  proof  thaA 
from  eoneapondenoe  with  hia  firm  the  witneaa  ia  aoqnainted  wttfa  the  band- 
writings  and  thaA  the  letters  w«re  firm  letten^noaived  bgr  dno  oouw  ol  maiL 


Wblohbl  V.  Thompson. 

[WOnoBot4,Me.] 

Fuuuior  ov  Anotheb  Aohon  ior  Sams  OAua  should  bb  PkJUSHD  n 
ABAnMBRT.  After  the  partiee  have  gone  to  trial  oi  tha  BMrita^ 
thia  plea  ia  waived,  and  cannot  be  taken  advantage  of. 

PlBOL    OB    InVOBMAL    PaBTITION  —  POSSESSION    NEBD    HOT    BB    lOB    SbVBH 

Tbabs  TO  Pbbtiot  Titlb.  — Where  commiaaionerB  have  been  appointed 
to  make  partition  between  oo-tenanta,  and  they  divide  the  piopeviy,  but 
n^lect  to  report  to  the  court,  and  have  the  purtition  oonfirmed,  and  the 
co-tenanta  take  poeaeasion  of  their  allotted  aharea,  and  make  improve- 
menta  in  puranance  of  the  partition,  the  titie  of  each  ia  complete^  and  it 
ia  error  to  inatmot  the  jury  that  anch  poeaeasiaii  nmat  eootinne  for  the 
fall  period  of  the  atatate  of  limitationa. 

This  was  a  proceeding  for  partition  commenced  by  Thomp- 
son, to  which  Welchel  pleaded  that  the  land  had  already  been 
partitioned,  and  set  out  proceedings  commenced  many  years 
previous,  in  which  commissioners  had  been  appointed,  had 
made  partition,  and  had  fully  complied  with  the  statute,  ex- 
cept that  they  had  not  reported,  and  had  the  court  confirm 
their  proceedings.  Objections  had  been  filed  against  this  par> 
tition,  but  the  matter  was  settled.  The  opinion  presents  the 
points  made. 

Wier  Boyd  and  0.  22.  Bimmon^  and  Charge  BSByer^  tot  tfa« 
plaintiff  in  error. 

E.  M.  Johmon^  for  the  defendant  in  error. 

By  Court,  McCat,  J.  1.  The  pendency  of  the  first  applioA- 
tion  ought  to  have  been  pleaded  in  abatement  By  going  to 
trial  on  the  merits,  this  plea  was  waived,  and  the  defendant 
below  could  not  take  advantage  of  it  on  the  trial:  Code,  sees. 
2843,  8404.  We  do  not  think  there  was  anything  in  this 
point. 
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2.  There  was  very  strong  proof  that  there  had  been  a  previ- 
ous division  of  this  land  by  commissioners  appointed  by  the 
court,  under  a  partition  similar  to  the  present.  That  return 
was  never  actually  carried  to  the  court,  and  made  the  judg- 
ment of  the  court,  but  there  was  a  good  deal  of  proof  that  the 
present  movant  acquiesced  in  the  partition,  and  that  each 
party  had  occupied  adversely  and  independently  the  part 
allotted  to  him,  and  had  done  more  or  less  improvement 
upon  it. 

The  court,  in  our  judgment,  erred  in  charging  the  jury  that 
this  possession  and  acquiescence,  by  each  of  his  part,  if  such 
there  was,  must  have  continued  seven  years.  We  do  not 
think  this  was  necessary.  These  parties  were  tenants  in  com- 
mon. If  the  land  was  divided  between  them,  even  by  parol 
or  by  commissioners,  And  each  accepted  his  part,  went  into 
possession  under  the  division,  and  made  improvements,  it  was 
a  good  division.  The  possession  did  not  have  to  continue 
seven  years  to  be  complete.  It  became  complete  when  pos- 
session was  taken  by  each  of  the  part  allotted  to  him,  provided 
this  was  done  pursuant  to  the  partition.  Why  should  this 
di£fer  from  a  parol  sale  of  land?  We  think  it  stands  on  just 
that  footing,  except  that  there  was  no  purchase-money.  Un- 
der the  code,  sections  1941, 3131,  such  a  possession,  as  the  jury 
from  this  testimony  might  have  found  to  have  existed,  would 
have  been  a  good  part  performance.  The  court  ought  to  have 
left  it  to  the  jury  without  the  qualification  that  it  must  have 
continued  seven  years.  On  this  ground,  we  reverse  the  judg- 
ment. 


Pabol  PABTinoif  of  lands  among  oo-tenantB,  when  followed  by  serenl 
possession  in  conformity  with  the  teiros  of  the  partition,  gives  to  each  the 
rights  and  incidents  of  an  exclusive  possession  of  his  property.  After  such 
a  partition,  one  of  the  co-tenants  may  go  into  eqnity,  and  compel  a  convey- 
ance from  the  others  of  the  legal  title:  ToniUn  v.  HUyard,  92  Am.  Dec  118. 
Parol  partition,  if  followed  by  exclusive  possession  and  acts  of  ownership, 
will  bind  the  co-tenants  and  their  heirs:  Wood  v.  FUH,  93  Id.  528.  These 
cases  seem  to  imply  that  the  possession  need  not  be  for  the  period  of  the 
statute  of  limitations.  The  contrary  is  held  in  Bailou  v.  Hak,  93  Id.  438^ 
and  in  the  case  dted  in  the  note  to  PiedmoiU  O,  df  L  Co,  ▼.  Ormn,  98  Id.  799. 
See  tiM  notes  to  these 
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Stegab  V.  Statb. 

[89  GBOMIA«  W.] 

InuanmiT  vob  BoBBKBr  must  Statb  that  Pioramr  wam  Tamek  imm 
PnsoM  ov  AvoiVBB;  to  say  that  it  wm  taken  fnm  him  ia  inaiiiloiflnt. 

PlBBON  m  Acn7AL  PoflsianoN  ov  Mokxt  has  Such  OwxiBflHiP  thxbiov  aa 
makes  it  robbery  to  take  it  from  lus  penon  withimt  his  oooaent. 

The  opinion  preaentB  the  case. 

21  W.  T^urmondy  and  Peeples  and  Stewarij  for  the  plaintiff 
in  error. 

£.  B.  AndenoUy  BdicUot^general^  and  A.  W.  Hamiiumd  and 
Son^  for  the  state. 

By  Court,  Bbown,  C.  J.  Robbery  is  the  wrongful,  fraudu- 
lent, and  violent  taking  of  money,  goods,  or  chattels  from  the 
person  of  another  by  force  or  intimidation,  without  the  consent 
of  the  owner:  Code,  sec.  4323.  A  motion  in  arrest  of  judg- 
ment was  made  and  overruled  by  the  court  below  in  this  case, 
on  the  ground  that  the  indictment  alleges  that  the  money 
taken  was  the  property  of  Mrs.  Ann  Motley,  and  was  taken 
from  her  daughter,  Miss  Virginia  Motley,  without  the  consent 
of  the  said  Virginia,  and  that  there  is  no  allegation  that  it  was 
done  without  the  consent  of  Mrs.  Ann  Motley,  who  is  charged 
to  be  the  owner.  This  might  have  been  a  good  objection  to 
the  bill  of  indictment  on  special  demurrer,  but  we  are  not  pre- 
pared to  say  it  is  good  in  arrest  of  judgment.  If  Miss  Virginia 
Motley  was  in  the  actual  possession  of  the  money,  she  had 
such  qualified  ownership  in  it  as  was  necessary  to  constitute 
the  offense  of  robbery  in  any  person  who  wrongfully,  fraudu- 
lently, and  violently  took  it  from  her  person,  by  force  or 
intimidation,  without  her  consent.  The  possession,  if  legal, 
constituted  the  necessary  ownership,  though  there  may  be  a 
question  whether  the  ownership  in  her  is  sufficiently  alleged. 
But  we  think  this  judgment  should  have  been  arrested  upon 
another  ground.  It  is  not  alleged  that  the  money  was  taken 
from  the  person  of  Miss  Virginia  Motley.  The  allegation  is 
that  it  was  taken  from  her,  not  from  her  person.  This  allega- 
tion may  be  strictly  true,  and  there  may  have  been  no  robbery. 
Anything  taken  from  the  possession  of  a  person  may  with  pro- 
priety be  said  to  be  taken  from  him  or  her.  I  have  a  title  to 
my  bouse,  and  am  in  the  legal  possession  of  it;  a  thief  enters  my 
house,  in  my  absence,  and  takes  and  carries  away  my  money; 
he  is  guilty  of  burglary  or  larceny,  but  not  of  robbery,  because 
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I  was  not  present,  and  the  money  waB  not  taken  fiom  my 
person.  Bnt  in  nsnal  and  correct  language,  he  is  said  to  have 
taken  my  money  firom  me,  that  is, — he  took  it  from  my  pos- 
session. 

We  hcdd,  therefore,  that  it  is  neoessary,  in  an  indictment  for 
robbeiy,  to  allege  that  the  money  or  property  was  taken  from 
the  person  of  another.  As  this  bill  of  indictment  contains  no 
such  allegation,  it  is  fsitally  defective,  and  the  judgment  must 
be  arrested. 

Judgment  reversed. 


OwvDSKiP  OF  Pnsov  BoBBSD.'— lUng  stokn  miut  Im  cbugad  Id  be 
pPU|Mirty  of  aetnal  owiMr»  or  of  ono  haTing  a  ■peoial  pfopflity  as  baileob  and 
from  whoie  poaMwion  it  mm  stolen:  People  ▼.  Beimett^  93  Am.  Bea  S61. 
Property  in  indictment  lor  larceny  may  be  ayerred  to  be  in  either  of  two  per^ 
■00%  where  one  haa  the  general  property  and  the  other  the  speetal  property 
fai  the  thing  taken:  ^Obml  ▼.  AM%  M  Id.  817,  and  note. 

ImionaaTMusr  Show  qv  its  Faci  Aix  FAOfs  NaoBBiKr  to  Oovannrni 
Ovnara  CHaBosD.  In  this  psrticnlar  it  mnst  be  explicit  and  certain,  and 
laave  nothing  to  inference:  PMpp$  v.  Siaie,  85  Am.  Dec  654.  Indictment  for 
theft  mnst  state  from  whose  possession  the  property  was  taken,  and  that  it 
was  without  his  consent:  Oarda  ▼.  SteUe,  82  Id.  605. 

iMDionaiiT  lOB  BoiBBKBT  MUST  Allbss  TBiT  Takoio  WIS  laoM  PnaoKi 
HotetoAM  ▼.  MeOme,  70  Am.  Dec  181,  when  the  qpmtiaa  is  folly  die- 
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nS  GMSOIA,  617.] 

Biesr  vo  WxxHDaaw  Wbtetbi.— Where  a  party  to  an  aotioQ 
makes  a  written  admission  of  facta,  simply  to  save  the  other  party  the 
tronble  and  expense  of  getting  np  the  testimony,  if  he  discovers  that  the 
admission  is  not  tme,  he  may  withdraw  it^  j^vided  there  remains  snf • 
ficient  time  for  the  other  party  in  which  to  prepare  his  case,  and  pro- 
Tided  also  that  such  party  has  not  been  injured  by  relying  on  such  ad- 
mission, as  by  the  death  of  an  important  witness. 

Wtesa  GOMM  OK  O^BBOEB  RSOEXYU  GOOSB  IBOM  PSBSOOr,  AHD  Hi  AlTIE- 

WABM  Son  Oabbub  ior  THsm  Losfl^  the  carrier  will  not  be  allowed 
to  diipnte  his  title  by  setting  np  the  title  of  a  third  person  which  is  not 
being  enforced  sgainst  it. 

OomioH  C^BsnEB  oahnot,  bt  Ant  Act  or  hu  Owb,  to  Whxqh  Smmm 
Dols  WOT  OoMSBHT,  LmiT  BIS  LuBiUTr,  but  the  perties  may  make  en 
express  contract  for  that  purpose,  and  if  they  both  haTO  a  fiur  opportu- 
nity to  undsrstaad  the  terms  of  the  oontraot  entered  into^  they  are 
bound  by  it 

IjMrrATioii  or  Cabbub's  LuBiurr  by  Bill  or  Ladhhi  not  SioirBD  bt 
OoRBioiiOB. — Where  defendant's  railroad,  in  oonseqaenoe  of  tiie  war, 
in  a  dilapidated  condition,  and  their  siqpply  of  rolling  stoek  limited. 
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and  they  had  refoaed  to  receive  freight  for  ahipment  unleaa  upon  a  quali- 
fied liability,  to  secare  which  they  had  printed  billa  of  ladbg  lindtiiig 
their  liability,  and  where  plaintiff  throagh  himaelf  and  his  agents,  had 
knowledge  of  the  condition  of  the  road  and  the  terms  upon  which  goods 
were  received,  and  where  plaintiff,  desiring  to  ship  goods,  filled  oat  ana 
of  said  printed  bills  of  lading  and  brought  it  to  defendant  to  sign,  he 
will  be  held  to  a  knowledge  of  its  contents  and  an  assent  to  its  terma. 
Common  Cabrixb  is  Bound  to  Rscxivb  Goodb  Tekdebid  Him  ior  Shzf- 
MkNT,  Subject  to  Hia  Common-law  Liabiutt,  unless  the  shipper  sees 
fit  to  limit  his  liability  by  contract  or  agreement. 

Certain  cotton  was  delivered  to  the  Western  and  Atlantic 
Railroad  Company  for  shipment,  and  they  gave  a  receipt 
therefor,  stating  that  they  had  received  it  from  Elliott  and  Jar- 
nigan,  to  be  delivered,  etc.,  and  containing  many  limitations 
upon  their  common-law  liability,  including  an  exemption  from 
liability  for  loss  by  fire.  This  receipt  was  signed  by  the  agent 
of  the  road.  Some  of  this  cotton  was  never  delivered;  its  loss 
by  fire  was  admitted,  and  Mitchell  brought  this  action  to  re- 
cover its  value.  Before  the  trial,  Wallace,  superintendent  of 
the  railroad  company,  gave  to  plaintiff's  attorney  a  written 
statement  of  facts  which  the  writing  stated  were  admitted 
for  the  purpose  of  saving  expense,  trouble,  and  costs.  At  the 
trial,  the  verdict  went  for  plaintiff,  and  the  case  was  appealed. 
Long  before  the  trial  on  appeal,  defendant  gave  notice  that 
said  admission  was  withdrawn,  and  that  thereafter  it  did  not 
agree  thereto.  Plaintiff  replied  that  he  would  insist  upon  it. 
The  admission  was  used  at  the  trial  over  the  defendant's  ob- 
jection. Plaintiff  at  the  trial  testified  he  made  out  the  receipt 
himself  and  got  it  signed  by  the  defendant's  agent,  but  that 
at  that  time  nothing  was  said  about  releasing  the  defendant 
from  liability  for  loss  by  fire.  No  further  statement  of  the 
case  is  necessary.    The  verdict  was  for  plaintiff. 

A.  W.  Hammond  and  8on^  for  the  defendant  in  error. 

Simpdon  and  FarroWt  and  P.  L.  Mynatt^  for  the  plaintiff  in 
«nor. 

By  Court,  Brown,  C.  J.  1.  We  see  no  good  reason  why  the 
defendant  in  the  court  below  should  not  have  been  permitted 
to  withdraw  the  admissions  made  by  him,  simply  to  save  the 
other  party  the  expense  and  trouble  of  getting  up  the  tetti- 
mony,  if  it  be  discovered  that  they  had  been  made  by  inad- 
vertence or  mistake,  or  for  any  other  reason  were  not  truoi 
provided  there  was  sufficient  time  after  the  withdrawal  for  the 
to  prepare  his  case  for  trial.    But  this  would  not  bo 
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permitted  if  the  plaintiff  would  be  injured  by  anything  that 
occurred  while  he  relied  upon  the  admission,  as  in  case  of  the 
death  of  an  important  witness,  whose  testimony  he  would  oth- 
erwise have  procured,  or  the  like.  This  ruling  is  confined  to 
the  class  of  cases  now  under  consideration,  and  does  not  apply 
to  admissions  made  in  the  ordinary  transactions  of  life  which 
are  governed  by  well-known  rules  of  evidence. 

2.  As  Matthews,  the  plaintiff,  delivered  the  cotton  to  the 
Western  and  Atlantic  Railroad  for  shipment,  the  road  will  not 
be  permitted  to  dispute  his  title  in  this  action,  by  setting  up 
title  in  third  persons,  which  is  not  being  enforced  against  it: 
Revised  Code,  sec.  2050. 

8.  But  the  important  point  in  the  defense  set  up  by  th^  road 
to  this  suit  remains  to  be  considered.  Was  there  an  express 
contract  entered  into  between  the  road  and  Matthews,  the 
plaintiff,  limiting  the  liability  of  the  road  as  a  common  car- 
rier? After  an  attentive  examination  of  this  record,  we  are 
satisfied  there  was,  and  that  the  rights  of  these  parties  must 
be  governed  by  that  contract. 

Mr.  Dooley,  an  officer  of  the  road,  swears  in  substance  that 
such  was  the  dilapidated  condition  of  the  rolling  stock  of  the 
foad,  growing  out  of  the  war,  then  very  recently  closed,  that 
with  the  means  that  could  be  commanded  within  the  limited 
time  which  had  transpired,  insecurity  of  freights  shipped  on 
the  road  could  not  have  been  avoided  by  the  road,  or  its  offi- 
cers or  employees,  and  that  the  work  of  repair  was  so  great  that 
it  could  not  be  done  within  a  month  or  other  limited  time. 
And  in  connection  with  this  testimony  of  Mr.  Dooley,  it  must 
be  remembered  that  the  road  had  been  turned  over  to  the  offi- 
cers of  the  state  by  the  military  a  very  short  time  before  this 
shipment  was  made.  •  Mr.  Dooley  also  testifies  that  Elliott  and 
Jamigan  knew  the  condition  of  the  road  and  its  rolling  stock, 
«nd  that  they  were  shipping  a  good  deal  of  cotton  at  that 
time.  They  shipped  for  a  large  number  of  parties  who  for- 
warded through  tiiem,  and  that  in  a  conversation  with  Elliott 
«  short  time  after  this  lot  of  cotton  was  burnt,  he,  Dooley,  re- 
fused to  risk  the  flat-cars  to  ship  cotton,  although  there  was 
no  risk  to  the  road  for  the  cotton,  the  parties  having  that  in- 
sured. Elliott  said  he  would  risk  the  cotton  on  flat-cars,  and 
insisted  on  shipping  on  those  oars,  when  others  were  not  to  be 
had,  it  being  understood  at  the  time  that  the  risk  of  the  cotton 
was  on  the  insurance  companies.  But,  says  Dooley,  I  told 
him  the  road  would  lose  the  oars,  and  I  would  not  let  any 
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more  go  on  flat-cars.   After  this  he  continued  to  ship  wheaevwt 
box-cars  could  be  had,  etc. 

Doolej  also  annexes  to  his  answers  the  fimn  of  a  receipt  or 
special  contract  used  by  the  Western  and  Atlantic  Bailroad  afc 
that  time  in  its  shipments,  which  is  a  copy  of  the  one  used  in 
this  case,  and  a  copy  of  the  receipts  which  Elliott  and  Jami- 
gan,  as  agents  of  tl^  Tennessee  roads  running  a  thiou^line 
in  connection  with  the  state  road,  used  in  their  shipments^ 
for  persons  who  sent  cotton  to  them  to  be  shipped  over  that 
line.  It  is  an  established  Uctj  therefore,  that  Elliott  and  Jai^ 
nigan  knew  the  condition  of  the  road  and  of  its  rolling  stoek^ 
and  knew  that  its  officers  refused  to  make  shipments  without 
a  contract  limiting  their  liability,  and  knew  that  the  form  of 
receipt  used  by  the  road,  and  kept  by  them  as  agents  of  the 
connecting  roads,  making  together  with  the  Western  and  AU 
lantic  road  the  through-line,  was  intended  to  be  used  as  ibm 
evidence  of  the  express  contract,  limiting  the  liability  of  tho 
road  as  therein  specified,  and  that,  among  other  things,  in  caa* 
the  cotton  shipped  were  burnt  on  the  line  of  the  road  or  at  its 
stations,  it  was  not  to  be  liable. 

Thus  the  matter  stood  as  between  Elliott  and  Jamigan  and 
the  road.  Let  us  next  inquire  what  relation  Matthews  bore  to 
these  parties,  and  what  were  his  means  of  knowing  the  fiEusta. 
Elliott,  in  his  testimony,  says,  "  he  thinks  that  the  plaintilf 
[Matthews]  took  the  receipt  in  the  firm  name  of  Elliott  and 
Jamigan.  Said  firm  name  was  used  because  the  cotton  came 
here  [to  Atianta]  from  West  Point,  consigned  to  Elliott  and 
Jamigan,  and  Matthews  happened  to  be  in  Atianta  and  ai^ 
tended  to  it  himself,  to  prevent  delay." 

This  shows  that  Elliott  and  Jamigan  were  not  only  the 
agents  of  the  through  line  of  roads,  to  solicit  shipments,  and 
knew  the  terms  upon  which  cotton  was  shipped  over  that  line^ 
but  they  were  also  the  agents  of  Matthews,  the  plaintiff,  who 
consigned  his  cotton  to  them  for  shipment,  and  had  it  shipped 
in  their  name.  This  is  confirmed  by  Matthews,  who  swears 
that  all  the  cotton  he  shipped  by  said  railroad  was  shipped  in 
the  name  of  Elliott  and  Jamigan.  Then  there  can  be  no  con- 
troversy about  the  fact  that  Matthews,  by  his  agents,  throuf^ 
whom  he  shipped  his  cotton,  had  notice  of  the  condition  of  the 
road,  and  of  the  terms  on  which  it  received  cotton  for  ship- 
ment. 

But  we  are  not  compelled  to  rest  the  case  here.    We  have 
stronger  evidence  that  Matthews  had  notice  of  the 
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dition  of  affairs,  and  agreed  to  the  express  eontraet  oontained 
io  this  receipt  Umiting  the  liability  of  the  road  in  case  of  de- 
otractioii  by  fire,  etc.  He  says,  in  his  answers,  ^  I  made  oat 
the  bills  of  lading  myself,  in  their  name  [the  name  of  Elliott 
and  Jamigan,  from  whom  he  got  the  blanks],  and  got  them 
signed  by  the  bill«ol4ading  clerk  of  the  railroad." 

I  need  not  multiply  quotations  from  the  evidence.  Here  ii 
an  express  admission  under  oath  made  by  the  party  himself, 
that  he  made  out  the  bills  of  lading  and  got  the  agent  ot  the 
toad  to  sign  them.  He  may  in  a  subsequent  examination 
deny  his  knowledge  of  the  terms  upon  which  the  road  was 
shipping  cotton  at  that  time,  or  of  the  contents  of  tiie  receipt, 
but  it  cannot  avail  him.  The  law  charges  him  with  knowl- 
edge of  the  contents  of  the  contract  used  by  his  own  agents, 
and  filled  up  by  himself,  and  carried  by  him  to  the  agent  of 
the  road  for  signature. 

Upon  these  facts,  as  already  stated,  we  hold  that  the  receipt 
in  this  case  was  the  written  evidence  of  an  express  contract 
between  the  plaintiff  and  the  road  by  which  its  liability  was 
Io  be  limited,  as  specified  in  the  receipt 

Taking  this  view  of  the  rights  of  these  parties,  it  becomes 
imnecessary  to  notice  the  other  points  made  in  the  bill  of  ex- 
ceptions.  The  matter  of  insurance,  as  well  as  the  loss  by  fire, 
are  provided  for  in  the  written  contract,  and  the  court  and  jury 
on  the  next  trial  will  have  no  difficulty  in  arriving  at  a  correct 
conclusion  as  to  the  rights  and  liability  of  the  road  under  the 
contract. 

It  may  be  proper  to  remark  that  there  is  a  clear  disUnotion 
between  the  cases  made  by  this  record  and  the  cases  of  PurceU, 
Newby,  and  others  against  the  Southern  Express  Company, 
cited  in  the  brief  of  the  counsel  for  the  defendant  in  error. 
In  no  one  of  those  cases  was  the  receipt  prepared  by  the  per- 
Boia  shipping  the  goods  and  tendered  to  the  company  fivr  signa- 
ture. Nor  does  it  appear  in  any  one  of  them  that  the  shipper 
did  in  fiact  have  actual  notice  of  the  contents  of  the  reoeipt 
given  fiur  the  goods. 

In  atMhem  Exprm  Co.  y.  PwrcM^  87  Oa.  106  [99  Am.  Dec 
58],  which  may  be  said  to  be  the  most  thoroughly  consid- 
ered of  the  cases  referred  to,  Warner,  C.  J.,  says:  **  The  de- 
fendants liability  as  a  common  carrier  is  regulated  by  law 
upon  grounds  of  public  policy,  and  he  cannot  be  permitted  by 
his  own  act  to  limit  the  effect  and  operation  of  that  law,  and 
thereby  deCsat  the  public  pbUcy."    Again,  he  says:  ^But  the 
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oommoD  carrier  and  the  shipper  may  enter  into  an  ezprees 
contract  outride  of  the  receipt  given  for  the  goods  in  regard  to 
the  carrier's  liabilityi  and  then  both  parties,  having  a  fair  op- 
portunity to  understand  the  terms  of  the  contract,  will  be  gov- 
erned by  if 

This  language  fairly  construed,  in  reference  to  the  case  made 
by  the  record  then  before  the  court,  rimply  means  that  while 
the  carrier  cannot,  by  any  act  of  his  own  to  which  the  other 
party  does  not  consent,  limit  his  liability,  the  parties  may 
make  an  express  contract  for  that  purpose,  and  if  they  both 
have  a  fair  opportunity  to  understand  the  terms  of  Um  con- 
tract entered  into,  they  are  bound  by  it 

Here  both  parties  had  that  fair  opportunity.  The  carrier 
did  not  limit  its  liability  by  its  own  act  alcme,  but  by  the  con- 
sent of  the  shipper.  Nobody  was  entrapped  or  deceived.  The 
shipper  made  out  such  written  contract  as  he  was  satisfied 
with,  and  carried  it  to  the  agent  of  the  road,  who  rigned  it, 
and  we  hold  that  he  is  bound  by  it. 

In  the  case  of  York  Company  v.  lUinois  Central  R.  R.  Co^ 
8  Wall.  107,  the  supreme  court  of  the  United  States  have 
unaDimously  held  that  'Hhe  common-law  liability  of  a  com- 
mon carrier  for  the  safe  carriage  of  goods  may  be  limited  and 
qualified  by  special  contract  with  the  owner,  providetd  such 
special  contract  do  not  attempt  to  cover  losses  by  negligence 
or  misconduct."  Thus  when  a  contract  for  the  transportatioD 
of  cotton  from  Memphis  to  Boston  was  in  the  form  of  a  bill 
of  lading,  containing  a  clause  exempting  the  carrier  from 
liability  for  losses  by  fire,  and  the  cotton  was  destroyed  by 
fire,  the  exemption  was  held  sufficient  to  protect  the  carrier, 
the  fire  not  having  been  occarioned  by  any  want  of  due  care 
on  his  part. 

In  this  case  the  receipt  was  in  the  usual  form,  with  a  limita- 
tion of  liability  in  the  following  words:  ^' Fire  and  the  unavoid- 
able dangers  of  the  river  only  excepted."  The  shipper  was 
examined  by  interrogatories,  and  annexed  a  copy  of  the  re- 
ceipt to  his  answers,  in  which  he  swore  that  the  cotton  was 
shipped  on  the  steamer  belonging  to  the  company  before  the 
bills  were  rigned;  that  he  had  not  examined  the  bills;  that 
his  attention  was  not  called  to  the  fire  clause,  and  that  his 
firm  had  no  authority  to  ship  for  their  principals  with  that 
exemption.  Mr.  Justice  Field,  delivering  the  opinion  of  the 
court,  says:  '*  Nor  do  we  perceive  any  good  reason,  on  prin« 
ciple,  why  parties  should  not  be  permitted  to  contract  for  a 
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limited  responsibility.  The  transaction  concerns  them  only, 
it  involyes  simply  rights  of  property,  and  the  public  can  have 
DO  interest  in  requiring  the  responsibility  of  insurance  to  ac- 
company the  service  of  transportation  in  face  of  a  special 
agreement  for  its  relinquishment.  By  the  special  agreement 
the  carrier  becomes,  with  reference  to  the  particular  transao- 
tion,  an  ordinary  bailee  and  private  carrier  for  hire." 

Again,  he  says:  *'  But  when  such  stipulation  is  made  out, 
and  it  does  not  cover  losses  from  negligence  or  misconduct, 
we  can  perceive  no  just  reason  for  refusing  its  recognition  and 
enforcement." 

To  avoid  misapprehension,  it  is  proper  to  state  that  this  de- 
cision recognizes  the  doctrine  that  a  common  carrier  is  bound 
to  receive  goods  tendered  to  him  in  his  line  of  business  for 
shipment,  and  he  is  liable  to  a  suit  for  damages  for  refusing 
to  take  tiiem.  He  cannot  screen  himself  from  liability  by 
any  general  or  special  notice;  nor  can  he  coerce  the  owner  to 
yield  assent  to  a  limitation  of  responsibility  by  making  ex- 
orbitant charges  when  such  assent  is  refused.  But  he  may, 
with  the  assent  of  the  owner,  make  a  special  contract  in  the 
face  of  the  receipt  which  will  limit  his  liability.  This  is  the 
doctrine  maintained  by  the  unanimous  judgment  of  the  su- 
preme court  of  the  United  States,  in  the  last  case  decided  by 
it  which  involved  this  question. 

We  put  our  judgment,  however,  upon  the  fincts  of  this  casOi 
which  are  clearly  distinguishable  from  the  cases  decided  by 
this  court  which  were  claimed  as  authority  by  counsel  for  the 
defendant  in  error. 

Judgment  reversed. 

LnoTATioir  ov  OAiuaxR'a  LuBnJTT  BT  NonoB:  See /wttamqaolif  efe.  i?.  A 
Od.  v.  Cood,  05  Am.  Dea  640.  He  may  limit  hii  mponnbility  by  notioe^  if 
brought  homo  to  tho  eo(nirignor»  and  asMiitad  to  doarly  and  oneqiiiTocaUy 
by  him:  Buekkaid  r.  Adaam  lb.  Cb.,  9?)  Id.  68.  But  this  aaMut  it  not  to  bt 
infamd  iiom  the  mere  fact  that  knowledge  ol  noh  notice  on  the  part  ol  the 
owner  or  oonirignor  ia  ahown.  The  evidenoe  mnat  ahow  that  the  terma  on 
whioh  the  oarrier  proposed  to  oarxy  the  gooda  wero  adopted  aa  the  oontfaol 
between  the  partiea:  Id.  Ihe  borden  ia  on  the  oarrier  to  show  a  reatrioted 
liability,  and  that  a  notice  to  that  eflEeet  waa  reoeiTed  or  aeon  by  the  ah^per 
la  not  Boffioient;  hiaaaMntmnat  be  ahowat  MtmiiimY.Mkidgmiic.JLB. 
Oiw,  S8  Id.  206. 

Ldotatiox  ov  Oabbdoi's  Lubiutt  bt  CkmnucT. — Ourkr  mkj^  by 
aaqpieiB  oontnct  with  ahipper,  limit  hia  common-law  liability:  MdbSU  afa 
B.R.O0.Y.  Ecfkimi,  94  Am.  Dec  607;  Sqtdrtw.  New  TorkOeid.ML  R.  Ox, 
86 Id.  16S|  iTdtf a&Hi T.  JTM^ ate.  J2.  J2. Ofc*  86 Id. 906.    Botth^ 
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oonfamct  fartneaLwnpiion  from  the  oooaDqmeaoe  of  their  iiegliflnoe:  JfoMi  r. 
BWchard,  94  Id.  398;  MdUU  etc  R.  R.  €k>,  ▼.  Hopkins,  94  Id.  607. 

Provision  dc  Bill  of  LADCfa  or  Becbift  Latmsa  Gjuiazxa'a  Liabil- 
ITT.  —  Presnmpttona  of  assent  thereto:  See  McMillan  ▼.  Michigan  etc  JL  R» 
Co.,  93  Am.  Dec  208;  Sirohn  ▼.  DttroU  eie.Ii.IL  Co.,  94  Id.  564,  and  notea. 

Oasbub  18  Bound  to  Bsoxiys  All  Goon  Txnbbbxd  to  Hut  Sirsjaor 
TO  BIS  GoMMOH-LAW  LiABZLRT,  unleoa  the  sh^per  see  fit  to  ooninot  with 
him  for  a  le«er  liability:  MeMUkmr.  MiM0cmete.E.  B.  (^b.,  93  Am.  Deo. 
S06. 

WiTHDiuwAL  oy  Admihhiows  Mabi  iob  Pubfoss  ov  Sitfpltikq  Pboov. — 
Where  the  parties  to  an  aotioii»  or  their  attorneys^  have,  for  the  pnrpoae  of  aav* 
ing  time  andtroable,  or  for  the  purpose  of  dispensing  with  proof  of  &ctB  wfaioh 
are  unoontroTerted,  file  a  written  statement  that  certain  facts  are  admitted 
or  where,  by  verbal  adTnission  entered  npon  the  record,  proof  of  certain  facts 
is  waived,  and  where  they  desire  afterwards  to  withdraw  sneh  admission, 
and  require  the  adverse  party  to  folly  prove  his  case,  indnding  the  facts 
formerly  admitted,  the  manner  of  making  snch  withdrawal  and  the  psr^s 
rij^t  to  make  it  are  somewhat  nnsettled.  Mr.  Greenleaf  says:  "Hie  ad- 
missions of  attcmeys  of  record  bind  their  clients  in  all  matters  relating  to 
the  progress  of  the  trial  of  the  cause.  Bat»  to  this  end,  they  most  be  dis- 
tinct snd  formal,  or  snch  as  are  termed  solemn  admiasions,  made  for  the 
express  purpose  of  alleviating  the  stringency  of  some  rule  of  practice^  or  of 
diBpensing  with  the  formal  proof  of  some  fact  at  the  triaL  In  such  cases, 
they  sre  in  genersl  conclusive,  and  may  be  given  in  evidence,  even  upon  a  new 
trial":  1  GreenL  Bv.,  sees.  186^  205;  see  slso  Wood's  Practice  Bvidenee, 
sec.  170;  Bolk^  v.  Fowi^,  68  Me.  215;  Woodcock  v.  Calaia,  68  Id.  244; 
MerchamU^  Bank  v.  Marine  Bank,  3  Gill,  96-124;  8.  G.,  43  Am.  Dea  800; 
Farmeiri  BokA  v.  Bprigg,  11  Md.  889,  396;  Bhoood  v.  Lawum,  27  Id.  209; 
Mareh  v.  MUeheU,  26  N.  J.  Eq.  497;  Peny  v.  Simpmm,  40  Goon.  313;  Toang 
V.  Wrii^  1  Gamp.  139, 141;  Langley^.  Earl i^ Oxford,  1  Mees.  & W.  507.  An 
agreement  of  facts  made  and  filed  in  a  case  prior  to  the  first  trial,  whidi, 
after  judgment,  was  reversed  npon  appeal,  is  competent  evidence  npon  a 
second  trisl  under  a  procedendo:  Maryland  cases  eupra.  For,  as  is  said  in 
EtionY.  Larhme,  5  Gar.  &  P.  386:  "The  former  trial  is  deemed  as  no  trial, 
and  the  new  trial,  being  of  the  same  cause,  is,  therefore,  unless  soeh  oonrse 
is  pursued,  subject  to  the  same  admissions.** 

Upon  the  question  of  the  withdrawal  of  admissions  made  to  dispense  with 
proof  of  the  facts  admitted,  Greenleaf  says:  "  It  is  only  necessary  here  to 
add  that,  where  judicial  admissions  have  been  made  iwprovidently  and  by 
mistake,  the  court  will  in  its  discretion  relieve  the  party  from  the  conse- 
quences of  his  error,  by  ordering  a  repleader,  or  by  disehsrging  tlie  case 
stated,  or  the  role  or  agreement  if  made  in  court  Agreements  mads  out  of 
court  between  attorneys,  concetning  the  course  of  proceedingB  in  courts  are 
equally  under  its  control,  in  efifect,  by  means  of  its  coercive  power  over  tlM  ai* 
tomey  in  all  matters  relating  to  prof essioBal  character  and  condnct  But  in 
all  these  admissions,  unless  a  clear  case  of  mistake  is  made  o«t^  entiUiBg  tiis 
party  to  relieit  he  is  held  to  the  admissioa,  which  tiie  oonrl  will  proesod  to  aot 
upon,  not  as  truth  in  the  abstract,  but  as  a  fomttda  for  the  solvticii  of  the 
partionlar  problem  befere  it^  —  namely,  the  ease  in  judgment,  —  witbont  in- 
jury to  the  general  administration  of  justice  ":  1  GreenL  Bv.,  sea  200^ 

"Bxpress  admissions  in  Judkio  stand  as  condusivs  presumptions  of  law, 
aad  cannot  be  disputed,  unless  it  is  first  shown  they  were  sukde  by  inistslio 
No  soeh  claim  is  made,  and,  under  the  circumstances,  it  may  be  fairly  pro- 
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earned  it  would  be  difficult  to  maintain  it^  if  made":  Martk  ▼.  MUekOl,  26 
N.  J.  Eq.  501.  ''If  a  defendant  deeim  that  adnritimm  made  on  a  former^ 
■hoold  not  l>e  need  on  a  new,  trials  he  ihoiild  take  oat  a  sommona  before 
a  judge  to  obtain  permusioa  to  withdraw  them  ":  EUon  ▼.  LarBna,  5  Gar.  k 
P.  886.  In  WetketiUY.  Bird,  7  Id.  %  defendant  ata  former  trial  had  made 
oertain  admiiwiona  which«  before  a  new  trial  of  the  caae,  he  gave  notice  that 
he  intended  to  withdraw.  At  the  lecond  trial.  Lord  Denman  refuaed  to 
allow  the  withdrawal,  and  laid  that  there  waa  no  doubt  of  its  adminibility 
in  evidenoe.  The  right  to  withdraw  •^ "»'■"«"■  of  this  xsharacter  was  made 
the  subject  of  discussion  in  HoUeff  ▼.  Tcumg,  68  Me.  215,  and  it  was  there 
held  that  an  admission  made  at  the  first  trial,  if  reduced  to  writing,  or  incor- 
porated into  a  record  of  the  case,  will  be  binding  at  another  trial  of  the  case, 
unless  the  presiding  justice^  in  the  exercise  of  his  discretion,  thinks  proper 
to  relieve  the  party  from  it.  In  Hargrovu  ▼.  Redd,  43  Ga.  150,  an  admission 
of  this  character  was  sought  to  be  withdrawn  during  the  second  trial.  The 
court  say:  "  It  appears  by  the  record  that  the  adoussion  sought  to  be  with- 
drawn was  first  made  in  the  previoos  trials  of  this  case.  It  may  fairly  be 
presumed  that  the  propounder  has  rested  on  this  admission,  and  has  not  at 
hand  the  proof  necessary  to  supply  it.  We  will  not  say  such  an  admission 
may  not  be  withdrawn,  but  full  and  timely  notice  ought  to  be  given,  —  such 
notice  as  would  give  a  reasonable  time  to  the  other  side  to  supply  the  gap 
its  withdrawal  makea  in  his  case.  This  withdrawal  was  proposed  to  be  made 
daring  the  triaL  We  agree  with  the  judge  that  this  waa  too  late, — the  no- 
tice too  short.  True,  the  oourt  might  have  continued  the  case^  but  both 
the  other  side  and  the  public  have  a  right  that  a  speedy  trial  shall  be  had, 
and  that  the  tikne  and  expense  already  devoted  to  the  case  shall  not  be  lost." 
These  views  are  approved  in  ScuUkiteUem  R,  B.  Co.  v.  AUcmUc  etc  Co,,  53  Id. 
401.  Admissions  agreed  upon  by  eooiisel,  as  to  the  facts  in  a  case,  will  not 
be  allowed  to  be  withdrawn  after  the  position  of  the  parties  has  been  sub- 
■tantially  changed,  as  by  the  death  of  a  party  or  a  witness:  WUaon  v.  Bank 
<tf  LoukUxm,  65  Id.  98. 

An  interesting  case  upon  this  question  is  Perry  t.  Simpmm  YT.  M.  Co,,  40 
Conn.  813.  Upon  a  former  trial  between  the  same  parties^  the  ooonsel  for 
the  defendants  had  admitted  the  inoorporation  of  the  company  and  other 
busts.  Previous  to  a  second  trial  of  the  case,  defendant  gave  notice  that  they 
would  insist  upon  proof  of  these  facts,  and  that  they  withdrew  their  admis- 
sion. At  the  second  trial,  defendant  neglected  to  produce  the  corporate 
books  of  the  oompany,  in  response  to  a  notice  by  plaintiff  and  the  latter 
ofiiared  in  evidence  the  admissions  made  at  the  first  triaL  The  court  held 
that»  under  the  oiroamstances^  the  admissions  did  not  bind  the  defendants,  nor 
preclude  them  from  showing  the  faots  to  be  otherwisei  bat  that  they  were 
adnuasiUe  in  evidence,  together  with  tlie  oiroamstanoes  imder  wfaieh  thejr 
nada^  aa  tanding  to  pnfvv  the  fMli  adaitled. 
Ax.  Dml  Yob.  xcix-ai 
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Jenkins  v.  Temples. 

Not  ni  RBST&Aiirr  ov  Tsadb.— Contnot  iiottoooodiiol«reuT7<nap«r- 

iicalar  bnsixiees,  in  a  particular  town,  for  a  definito  and  reaacmabla  timeb 

if  upon  sufficient  consideratioD,  ia  valid. 
Vaud  Contract  hot  to  Cabbt  on  Bmrnnen  wmanr  Csrtaih  Town  need 

not  contain  a  provifdon  stipolating  the  damages  which  its  breach  shall 

occasion.    The  plaintiff  in  snoh  caae  ia  entitled  to  reoorer  the  aetoal 

damage  which  he  has  snstsined. 
DAKAGsa  lOB  Briagh  ov  CoNTitAor  hot  to  Cokvoct  Bdminisb  WITHUr 

Certain  Town  sie  not  too  remote  to  wairaat  a  reoorary.    The  plaintiff 

is  entitled  to  recover  his  actual  damages. 

The  opinion  states  the  case. 

R.  J,  McCamy,  W,  Luffmarij  and  W.  W.  Oiddensj  tot  the  plain- 
tiff in  error. 

J,  A,  W.  Johnson^  and  A,  FamBworth^  for  the  defendant  in 
error. 

By  Court,  Brown,  G.  J.  We  are  of  opinion  that  the  oonrt 
erred  in  ordering  this  case  dismissed,  on  the  ground  that  the 
plaintiff  could  not  recover  unless  he  and  the  defendant  '^had 
agreed  upon  a  certain  sum  as  damages  for  breach  of  said  con* 
tract,"  and  on  the  ground  that  the  damages  were  ''too  in- 
definite and  remote."  The  declaration  alleges  that  plaintiff 
purchased  defendant's  stock  of  groceries  "  at  very  high  figures 
or  prices,"  and  rented  his  grocery-house  for  seventy-five  dollars, 
in  consideration  that  the  defendant  would  not ''  deal  in  any  of 
said  articles  thus  billed  to  petitioner  at  any  place  within  the 
corporate  limits  of  the  to?m  of  Springplace,  in  said  county, 
until  after  the  expiration  of  his  license,  which  was  taken  out 
on  or  about  the  twenty-sixth  day  of  January,  1868,  and  which 
was  to  run  for  twelve  months,"  and  upon  the  further  pledge 
that  said  defendant  would  not  open  or  expose  to  market  in 
said  town  of  Springplace  any  one  of  said  articles  of  merchan- 
dise for  the  time  above  stated,  and  that  he  agreed  and  bound 
himself  to  use  all  his  influence  in  behalf  of  plaintiff.  The 
declaration  also  alleges  that  the  defendant  fraudulently,  and 
with  design  to  injure  the  plaintiff,  has  set  up,  in  said  town  of 
Springplace,  a  grocery,  consisting  of  the  same  articles  of  mer- 
chandise of  those  sold  and  billed  to  plaintiff,  and  is  using  his 
influence  and  sales  in  opposition  to  plaintiff. 

We  are  unable  to  see  why  this  does  not  constitute  a  legal 
oause  of  action.    While  a  contract  in  restraint  of  trade  in 
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general  is  agahust  the  policy  of  the  law,  and  cannot  be  en- 
forced, we  need  not  cite  authorities  to  sustain  the  well-estab- 
lished rule  that  a  party  may  legally  bind  himself  for  a 
valuable  consideration  not  to  conduct  a  particular  trade  or 
business  in  a  particular  village,  or  at  a  specified  place  agreed 
upon  by  the  parties,  for  a  reasonable  and  definite  period  of 
time. 

And  it  is  not  necessary  to  enable  the  party  injured  to  re- 
cover for  a  breach  of  such  contract  that  he  should  prove  that 
there  were  stipulated  damages,  or  in  other  words,  that  the  par- 
ties agreed  upon  a  specified  sum  as  the  damage  to  which 
plaintiff  should  be  entitled  for  a  breach  of  the  contract  by 
the  defendant.  The  plaintiff  in  such  case  is  entitled  to  re- 
cover the  actual  damage  which  he  has  sustained.  The  jury 
must  find  the  amount,  if  any,  from  the  evidence  submitted 

upon  the  trial. 
We  are  equally  well  satisfied  that  the  position  that  the 

damage  in  such  case  is  too  remote  to  justify  a  recovery  is  not 
well  founded.  If  the  plaintiff  paid  an  exorbitant  price  for 
the  defendant's  stock  of  goods,  in  consideration  of  the  con- 
tract and  undertaking  which  has  been  violated  by  the  de- 
fendant, he  would  at  least  be  entitled  to  recover  the  difference 
between  the  price  paid  and  the  actual  value  of  the  goods  at 
the  time  of  the  trade.  But  this  is  not  all;  he  may  recover 
any  other  damage  which  the  jury  is  satisfied  from  the  evi- 
dence has  been  in  fact  sustained  by  him  by  reason  of  the 
failure  of  the  defendant  to  comply  with  the  contract  on  his 
part. 
Let  the  judgment  be  reversed  and  the  case  reinstated. 


AoBEncBHT  Di  OKnoui.  OB  Total  RnraArar  ov  Tkads  Is  yM^  fhoo^ 
fannded  on  a  legal  and  Taloabla  ooniideration;  Imt  an  agrMnMat  in  partial 
rostrainty  reitrioting  it  within  certain  reasonable  Umitii  or  oonflning  it  to 
partioolar  penoos,  if  founded  on  a  good  and  Talnable  oonaderation,  ia  valid: 
Wrighi  Y.  JtifdeTf  96  Am.  Deo.  186^  and  note.  In  the  note  to  iliyiw*  v.  WA' 
6er,  02  Id.  751»  the  qneetioa  la  ediMUtlTelj  diaoQMd. 


4M  Gabdubb  iu  Ejbhr.  [GMtBi% 

GaBDNBB  v.  E^EBaBY. 

(IBOBQiaiA,e64.] 

Allboixiov  bt  G01CPLAINART9  or  Bell  iob  Injubumum;  tsit  GEBXAn 
Fact  b  Maxtib  ot  Rnx«D^  does  not  entitle  him  to  the  injnnetian,  fi»> 
lav  the  aU^gatian  is  sastained  by  tiie  record,  altiumgh  it  is  nofe  denied 
by  tlie  defendwit,  who  pleede  tlutt  lie  deea  not  know  the  fiuiti. 

JUSOMBNT  WILL  BB  IJPHBLD  BT  BVBBT  RbABOKAKLB  IbTBHDMBBT.  — WllflM 

reooTory  is  had  in  ejectment  mpon  lonr  diffisnot  ilnmiaaB,  and  one  of  tiit 
leaaon  waa  dead  »t  the  time,  the  law  wiU  preaome  that  the  leeoreiy 
had  upon  the  demiaea  of  the  remaining  three. 

BbOOTBBT  IB  BlBOmBBT  BbTITLBB  PLAlBTinr  TO  POSDmOIB  OQf 

together  with  oropa  growing  thereoOt  nnleaa  ho  haa  reoovored  aa 
profits  the  rent  lor  that  year,  in  which  case  he  cannot  claim  tiia  crop^ 

BilOBT  TO  Cbofs  in  Oasb  or  Ejectmbht. — Where  one  who  haa  fecoTOred 
in  ejectment  has  recovered  rent  for  that  year  as  mesne  profita,  he  ia  nol 
entitled  to  cropa  growing  on  the  premises.  He  is  entitled  to  poaHessiiin» 
Imt  mBst  allow  the  tenant  ingress  and  egreia  to  gather  and  remofn  the 
crop^  Where  he  has  reoovered  rent  for  part  of  the  yeor^  ho  mnat  divide 
the  crop  jpre  rata  with  the  tenant. 

iKIUBonoB.  — Where  one  who  has  recovered  in  ejectment  appvqpriatea  the 
oropa  growing  npon  the  premises  after  having  recovered  rant  lor  that 
year  as  mesne  profits,  he  is  liaUe  for  their  valne  to  the  temtfit»  Imt  the 
lattar's  remedy  at  law  beog  thna  oomplete^  he  ia  not  entitled  to  an  in« 
jnnetion  against  snch  conversion  when  threatened. 

Bill  for  an  injunction  against  a  writ  of  poBfieBdan,  and  the 
threatened  appropriation  of  oiops  growing  upon  the  reooveied 
premiseB.    The  opinion  states  the  fiiots  sufficiently. 

F.  H.  West  J  for  the  plaintiff  in  error. 

Hawhim  and  Burkes  for  the  defendants  in  error. 

By  Court,  Bbown,  C.  J.  1.  The  fact  whether  the  reearBiy 
was  upon  the  demise  of  Little  alone  was  matter  of  record,  and 
should  have  been  determined  by  the  record.  And  the  chan- 
cellor was  not  bound  to  grant  an  injunction  upon  the  allega- 
tion of  that  fact  by  the  complainant,  unless  the  allegation  wis 
sustained  by  the  record,  though  it  was  not  denied  by  the 
answer  of  the  defendant,  who  stated  that  he  did  not  know  the 
fact.  In  addition  to  this,  the  judge  who  tried  the  ejectment 
case,  and  who  is  the  same  to  whom  the  bill  for  injunction  waa 
presented,  certifies  that  he  cannot  undertake  to  say  upon  which 
of  the  demises  the  recovery  was  had.  The  plaintiffs  in  error 
have  brought  their  cases  here,  unaccompanied  by  any  copy  of 
the  record  in  the  ejectment  case,  and  have  gone  into  the  hear- 
ing without  any  suggestion  of  a  diminution  of  the  record. 
Without  the  record,  it  is  very  clear  that  we  cannot  determine 
a  fact  upon  which  the  judge  who  tried  the  case  oertifiea  he 


Dee.  1869.]  Oabdneb  v.  Ebbsr.  485 

cannot  enlighten  ns.    We  will  not,  Aeiefine,  ooistiol  his  dis- 
cretion in  refining  to  grant  the  injunction  on  this  ground. 

2.  It  is  a  well-established  rale  that  the  yerdiet  and  tht 
jndgment  of  the  court  is  to  be  upheld  by  everj  reasonable 
intendment  If  a  recovery  is  bad  in  ejeetment  upon  four  dsf* 
ferent  demises,  and  ooe  ct  the  lessors  is  shown  to  have  beeit 
dead  at  the  time,  in  the  absence  of  proof  to  the  ooutrary,  tfas 
law  will  presume  that  the  recovery  wae  had  vpon  tfas  dBiiiiana 
of  the  living  plaintiffs. 

3.  The  plaintiff  in  ejectment  who  has  obtained  a  judgmeat 
for  the  premises  in  dispute  is  entitled,  as  against  the  ^fend- 
ants  and  all  persons  holding  under  them,  to  a  writof  possea- 
sioD.  And  in  case  the  premiees  veeovei^d  are  a  plantation 
which  has  upon  it  a  growing  crop,  the  crop  goes  with  the 
premises,  and  the  plaintiff  is  entitled  to  it,  unless  be  has  pat 
in  issue  and  has  recovered,  as  mesne  profitSj  the  rent  for  that 
year. 

4.  But  if  tiie  plaintiff  has  recovered  rent  for  the  year  in 
which  the  ieoo¥eiy  is  had,  he  is  sot  entitled  to  the  growing 
crop  of  that  year.  While  he  is  entitled  to  be  put  in  poasesaion 
of  the  promises,  he  is  bound  to  aUow  the  tenant  ingress  and 
egross  to  gather  and  romove  the  crop.  If  he  has  recovered 
rent  for  the  part  of  the  year  up  to  the  time  of  the  trial,  and 
iheape  is  a  growing  crop  on  the  pramises  at  that  time,  the  crop 
is  to  be  divided  pro  rata  between  him  and  the  tenant  If 
the  plaintiff  in  ejectment  intends  to  claim  the  growing  crop, 
he  should  be  careful  not  to  put  in  issue  or  introduce  evidence 
as  to  the  value  of  the  ront  for  that  year.  The  English  rule  is 
that  the  growing  erc^  passes  with  the  land  to  the  plaintiff  in 
ejectment,  and  does  not  belong  to  the  tenant,  who  is  a  tres- 
passer from  the  date  of  the  demise:  Bee  Adams  on  BjectmeDt, 
847;  Hodgson  v.  Oascoigne^  5  Barn.  &  Aid.  88.  This  is  also 
the  rule  in  several  of  the  states  of  the  Union:  Bee  Cox  v.  Lacey^ 
8  Litt  884;  Cavkdm  v.  HaMU,  8  Rand.  462. 

But  in  England  the  plaintiff  in  crjectment  did  not  reeover 
the  ronts  as  mesne  profits  in  that  action,  but  was  compelled  to 
bring  a  separate  action  for  mesne  profits.  Our  statute  fixes  a 
different  rule.  With  as  the  plaintiff  must  recover  both  the 
promises  and  the  ront  in  the  same  action.  It  would  seem, 
therefore,  that  the  reason  of  the  English  rule  does  not  apply, 
and  that  it  would  be  inequitable  and  unjust  to  permit  the 
plaintiff  to  recover  rent  for  the  year,  and  to  take  possession  of 
the  growing  crop  with  ttie  promiseB. 
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As  the  record  before  us  in  the  equity  cause  is  not  accom- 
panied by  the  record  and  evidence  in  the  ejectment  cause,  we 
do  not  pretend  to  determine  whether  or  not  there  was  a  re- 
coyery  of  rent  for  the  present  year.  If  there  was  not,  the 
plaintiff  in  ejectment  was  entiUed  to  the  growing  crop,  and 
the  complainant  could  not  sustain  this  bill.  But  if  the  reverse 
is  truci  and  the  plaintiff  in  ejectment  appropriates  the  crop  to 
himseU^  and  refiises  to  permit  the  tenant  to  gather  and  carry 
it  away,  he  is  liable  in  damages,  at  law»  to  the  tenant  for  its 
value. 

In  this  view  of  the  case,  which  we  are  satisfied  is  the  true 
one,  the  complainant  had  a  full  and  complete  remedy  at  law, 
and  the  judge  did  not  err  in  reftising  to  entertain  the  bill  and 
grant  the  injunction. 

Judgment  affirmed. 

Pbudiiftion  IS  nr  Favor  ov  BsoiiLARirr  ov  JusoMnns  and  proooedingi 
of  laperior  oonrta:  Hahn  t.  Keftg^  94  Am.  !>•&  742.  Hio  oout  wiU  not  pr»- 
■amo  irregularities  to  defeat  Judgment:  Pard&if  t.  HajftB^  02  Id.  S0Oi 

Osownro  Crops  arb  Pabt  ov  Bkaiot  aa  between  the  anooea^  pUintifl 
in  an  action  of  ejectment  and  the  evicted  defendant;  and  if  the  former  ia  put 
in  poaaesaion  under  hia  writ^  and  the  latter  entenand  carriea  away  the  crop, 
tbo  plainti£f  may  reooyer  from  him  in  trover  for  their  valnex  AUbby.  Hmdtier, 
85  Am.  Dec  407. 

Yxbdutt  isTO  HAVB  RsASOVABUi  IxTMtnmEST,  and  to  reoeiva  a  reaaonaMa 
oonatmetiony  and  ia  not  to  he  aet  aaida^  imlaai  fawi  nsosMil  j  i  ArmMTm  Skafe^ 
61  Qa.  146^  citing  the  pcinoipal 


Pabkeb  V.  Mayor  and  Goukoil  of  Macon. 

[89  OaOBAIA,  TSSwJ 

F0WIB8  AND  DunxB  ov  Matob  and  CouvODOto  — Mayor  and  council  of  Ifa- 
com  have  power  and  authority  to  keep  the  atreete,  alleya,  etc,  in  good 
condition;  and  aa  public  officera,  it  ia  their  duty  to  exerciae  thia  power, 
and  to  keep  the  atreeta,  aUeya,  lanea,  and  aidewalka  in  anch  condition 
that  persona  paaaing  over  and  along  them  may  do  ao  with  aaf ety  and 
convenience  For  their  neglect  to  remove  nniaaneea  likely  to  enduiger 
life  or  limb,  they  are  liable. 

Crumbuno  Brick  Wall  Lxit  bt  Fibb  huct  vb  Tobv  sown  bt  Cett 
AuTHORiTRS.  — Gmmbling  brick  wall,  two  atoriea  high,  left,  after  tha 
burning  of  a  honae,  in  an  inaecnre  con<lition,  and  liable  to  fall  upon  tlfea 
aidewalk,  ahoold  be  pulled  down  and  removed  by  the  city  authorities 
although  it  ia  not  in  the  atreet;  and  lor  their  &ilure  ao  to  do^  they  wiU 
be  liable  for  resulting  damagea. 

BiRiOK  Wall  Left  Standdtq  aftbr  BuBimio  ov  BuxLDnio,  if  h  ia  atroa^^ 
and  aolid,  may  be  permitted  to  ataad  by  the  city  authoritiea;  and  if  it 
la  thrown  down  by  a  tempeat  or  other  act  of  Qod,  and  injurea  a 
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they  will  not  be  liable  to  him;  Imt  if  the  wall  waa  weak  aad  enunblmg^ 
or  likely  to  fall,  it  ia  their  duty  to  remove  it^  and  they  will  be  ItaUla  foi 
neglecting  ao  to  da 

A  BBicK  wall  was  left  standing  upon  the  line  of  a  street, 
after  the  burning  of  a  building,  and  the  wall  afterwards  fell 
upon  plaintiff,  and  injured  him,  for  which  he  brought  this 
action.  Plaintiff  alleged  that  the  wall  was  crumbling,  and 
likely  to  fall,  and  that  it  was  defendant's  duty  to  have  re- 
moved it,  or  to  have  guarded  passengers  from  danger  from 
its  falling.  Defendants  demurred.  It  was  admitted  that  the 
wall  was  private  property, — not  in  the  street,  but  on  the  line 
of  the  street,  —  and  that  the  remainder  of  the  wall  was  pulled 
down  by  defendants,  upon  the  complaint  of  citizens,  after  the 
happening  of  the  accident. 

A.  0.  Bctcon^  for  the  plaintiff  in  error. 

/.  L.  Harris  and  8.  Hunter^  for  the  defendant  in  error. 

By  Court,  Bbown,  G.  J.  As  the  charter  of  the  city  of  Macon 
confers  upon  the  mayor  and  council  full  power  and  authority 
to  keep  the  streets,  lanes,  alleys,  sidewalks,  and  public  squares 
of  the  city  in  good  order,  and  to  remove  any  buildings,  posts, 
steps,  fences,  or  other  obstructions  or  nuisance,  which  is  a 
power  conferred  upon  public  officers  for  the  public  good,  it  is 
their  duty  to  exercise  it,  and  to  keep  the  streets,  lanes,  alleys, 
and  sidewalks  in  such  condition  that  persons  passing  over  or 
along  them  may  do  so  with  safety  and  convenience.  To  this 
end,  it  is  the  duty  of  the  city  authorities  to  remove  any  nui- 
sance from  the  streets  or  sidewalks;  and  anything  that  en- 
dangers the  life  of  a  person  passing  along  the  sidewalk  is  a 
nuisance  which  they  are  bound  to  abate.  As,  for  instance,  a 
deep  pit  dug  by  the  sidewalk,  so  near  it  that  a  person  passing 
along  the  street  at  night  is  in  danger,  by  a  misstep,  of  falling 
into  it;  anything  hanging  over  the  street  in  such  manner  that 
it  may  fall  upon  a  person  passing,  and  do  him  a  serious  injury. 

2.  But  it  is  insisted  in  this  case  that  the  wall,  being  private 
property  at  the  edge  of  the  sidewalk,  was  not  embraced  within 
the  objects  which  the  charter  gives  the  city  authorities  power 
to  remove,  as  it  was  not  in  the  street  or  sidewalk.  We  think 
this  too  narrow  a  view  of  the  subject.  If  the  city  is  bound  to 
fill  up  a  pit  dug  by  the  edge  of  the  sidewalk,  or  to  fence  it  off, 
80  that  no  one  may  be  injured  by  it,  or  to  remove  anything 
hanging  over  the  sidewalk  which  may  work  injury  to  those 
passing  by,  why  is  it  not  bound  to  remove  a  crumbling  wall 
standing  so  near  the  sidewalk  as  to  fall  upon  it? 
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In  fUs  case,  ihe  wall  was  two  stories  high,  and  had  stood 
exposed  to  the  weather  for  several  months  after  the  house  was 
burnt.  It  was  immediately  upon  the  edge  of  the  sidewalk, 
and  could  not  £elII  in  that  direction  without  falling  upon  it 
And  the  declaration  alleges  that  it  was,  from  its  character  and 
position,  insecure,  and  endangered  the  lives  of  passengers  upon 
the  street.  If  so,  it  was  a  nuisance  which  it  was  the  duty  of 
the  mayor  and  council  to  take  the  necessary  steps  to  abate; 
and  having  (kiled  to  do  so,  they  are  liable  for  the  damages. 
Whether  the  proof  upon  the  trial  may  sustain  the  declaraticm 
in  this  particular,  we  know  not,  but  the  demurrer  admits,  for 
the  purposes  of  this  investigation,  that  this  allegation  is  true. 

It  was  suggested  by  counsel  for  the  defendant  in  error  that 
the  wall  was  not  in  fact  insecure,  or  in  a  crumbling  or  dilapi- 
dated condition,  but  was  blown  down  by  a  tempest,  which 
caused  the  injury  to  the  plaintiff  of  which  he  c<»nidaina.  This 
fact,  if  true,  does  not  aLppetLt  from  the  pleadings  in  the  case 
as  it  is  now  before  us.  If  the  wall  was  firm  and  solid,  and  did 
not,  under  any  ordinary  droumstances,  endanger  any  persco 
passing  by,  and  it  was  thrown  down  by  tempest  or  other  act 
of  God,  and  the  plaintiff  waa  ixgured  by  the  fall,  the  city  is 
not  liable.  The  court  and  jury  will  judge  of  the  character  of 
the  wall  by  the  evidence  on  the  tiiaL  We  think  the  rule 
above  laid  down  fully  sustained  by  the  authorities  cited  in  the 
well-prepared  brief  (^  Mr.  Baoon,  who  argued  this  case  far  the 
plaintiff  in  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


LLunuTT  or  Muhiozpal  Oobpobaxion  loa  VAXSjnm  to  FaaiaaM  Don 
Impobbd  bt  Law:  See  Majfor  v.  OuSena,  05  Am.  Deo.  888;  Skknumdr,  Ltmg 
U Id.  4Sl;  ire9h9V.  C^ qfP^ofkk9S Id. m2;  OkkagoT.  P^^ 
BtttMomm  t.  JUt/bytMs^  SS  Id.  4BfH  Oomfl§  0«i— lwfflM«<  v.  DmktU^  Si  U. 
<UI7»  and  aottf. 

MuviiQiPAL  CknroBAsnm  icusr  Kbep  m  Ofaasw  aad  odtwilki  ia  mat 
conditioa  that  partiM  puMmg  oror  them  may  hwre  nia  tnyuit:  C9^NMm  t, 
Jltiyor^Jla0M,S6Qft.0e8.  AndinoMeof  fuhiretodoKHanliablatotfat 
penon  injured  by  their  aegleett  Maiifar  f^Smmmak  t.  ITaMimr,  40  Id.  tMt 
9WN</Mtav.  FlMlM,  78 Id.  S0»  sll «lifag tha fffineipia OMe. 

MmnoffAL  O0B»nuxn»s  abb  OoamraD  to  the  auNiM  of  pomn  «■• 
praiily  gnated  or  moeaaarilj  impiiad»  aad  the  latter  rnnat  be  ao  atrong  aa  la 
render  it  moet  improlMbble  that  the  lagLdatBra  ooold  have  entertained  an  in- 
tention oontrary  to  the  implication  claimad  aa  reanlting  from  the  power 
giantedi  aadaoaieenMalioldthabiftnunilbaiavoaaihletoiaipelanoiMtnqr 
intantion  to  the  Uw^nakfaw  pomri  JWm*  v.  €%  ^  AUmm.  7t  Qn»  dH^ 
aUing  the  fiine«al 
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IlnD  WWLL  «ov  u  Sxr  Abwk  vob  Mxhtal  Wbaxiubs  or  Obaht(»»  Ia 
tlie  aheenoe  of  undue  infhienoe,  unless  sach  »  degree  be  ■hown  as  ren^ 
dered  him  incapable  of  nndenrtanding  and  protecting  bis  own  intereat& 
The  efireanumnee  thai  hie  intetleolaal  powera  were  somewhat  impaired 
h:raC*»i^ot  aofieMBt^ii  be stiH ntained » foU  eonyehenaioa el  tbt 
desigjBu  and  effsot  of  his  acts* 


Box  in  eqvify.    The  fiact*  are  stated  in  the  opinioo. 

/.  8.  Wi/nttTy  for  the  appellants. 

S.  O.Jndd  wkd  L.  W.Jame^  tor  the  appellee. 

By  Court,  Lawbsncb,  J.  On  the  27th  of  Jatraaty,  1862, 
Btephen  Lmdsey,  Sen.,  then  eighty^seven  years  dd,  conveyed 
to  hie  ymmgest  son,  Hezeidah,  his  farm  in  Fulton  Goonty,  con- 
taining 270  acres,  and  executed  to  hiui  a  bill  of  sale  for  three 
horses,  tivo  cows,  some  hogs,  and  his  farming  utensils.  At 
the  same  time,  the  son  executed  to  his  fiither  seven  notes  for 
1160  each,  secured  by  a  mortgage  on  the  fkrm,  and  also  a 
bond  in  the  penal  sum  of  $1,000,  conditioned  for  the  support 
of  his  fiafher  during  his  life.  His  father  died  on  the  2d  of 
September,  1804,  and  a  part  of  the  heirs,  brothers  and  sisters 
of  Heaekiah,  have  filed  this  bill  to  set  aside  said  deed  and  bill 
of  sale,  on  the  ground  that  Stephen  Lindsey,  Sen.,  was,  at  the 
time  of  their  execution,  mentally  incapable  of  contracting, 
and  that  he  had  been  subjected  to  undue  influence  on  the  part 
«r  Hesekiab.    The  defendant  answered,  denying  these  allegap 
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tions  in  the  bill;  and  the  casoi  having  been  heard  on  the  bill, 
answer,  replication,  and  proofis,  the  cirooit  coort  dismisBed  the 
bill. 

The  evidence  is  qoite  v61aminou8|  and  we  cannot  undertake 
to  discuss  it  in  detail  An  attentive  examination  of  it,  how- 
ever, has  satisfied  us  the  court  did  not  err  in  this  decree. 

There  is  no  proof  whatever  that  anything  was  ever  said  a; 
done  by  Hezekiah  for  the  purpose  of  influencing  his  father  to 
enter  into  this  transaction.  80  far  as  appears,  he  was  merely 
an  assenting  party,  his  father  having,  some  eighteen  months 
before  this  affair  occurred,  executed  two  wills,  drawn  by  the 
witness  Bailey,  with  substantially  the  same  purpose  in  view 
that  was  sought  in  this  transaction,  but  finally  preferring  to 
give  the  matter  this  shape.  So  fEur  as  the  case  depends  upon 
the  exercise  of  improper  influence,  we  must  regard  it  as  alto- 
gether unsustained  by  proof. 

Was  there,  then,  such  mental  imbecility  on  the  .part  of  the 
senior  lindsey  as  to  justify  a  court  in  setting  aside  the  deed 
on  that  ground  alone?  Before  a  complainant  can  claim  such 
a  decree,  in  the  absence  of  undue  influence,  he  must  show  such 
a  degree  of  mental  weakness  as  renders  a  party  incapable  of 
understanding  and  protecting  his  own  interests.  The  circum- 
stance that  the  intellectual  powers  have  been  somewhat  im* 
paired  by  age  is  not  sufficient,  if  the  contracting  party  still 
retains  a  full  comprehension  of  the  meaning,  design,  and  effect 
of  his  acts:  Story's  Eq.  Jur.,  sees.  235  et  seq.  Tried  by  this 
rule,  these  instruments  must  stand.  As  in  most  cases  of  this 
character,  there  is  a  good  deal  of  contradiction  in  the  evidence. 
It  is  a  family  feud,  and  as  the  witnesses  were  testifying  to 
their  opinions  as  to  the  mental  capacity  of  the  deceased,  we 
must  expect  much  contrariety  in  the  testimony.  All,  how* 
ever,  that  appellants  can  fairly  claim  to  have  established  is, 
that  Stephen  Lindsey,  Sen.,  during  the  latter  years  of  his  life, 
was  subject  to  occasional  attacks  of  epilepsy,  and  for  several 
days  after  an  attack  he  would  be  disqualified  for  business. 
But  on  the  other  hand,  it  is  conclusively  shown  by  Bailey,  his 
neighbor  and  adviser,  and  by  Frisbie,  the  justice  of  the  peace, 
who  drew  the  deed,  that  he  was,  at  the  time  of  this  transac- 
tion, in  the  full  possession  of  his  faculties,  and  perfectly 
cognisant  of  the  meaning  and  effect  of  his  acts.  Bailey,  an 
intelligent  witness,  went  with  him  firom  his  fiEtrm  to  the  villago 
of  Vermont,  where  the  papers  were  executed,  and  during  this 
drive,  while  by  themselves,  the  son  not  being  in  the  sleigh,  ho 
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ezplained  his  yiews  and  objects  in  making  the  deed,  and  the 
witnesB  teeiifiee, ''  his  mind  was  as  clear  as  I  ever  knew  it  to 
be."  Bailey  remained  ontil  the  transaction  was  consummated, 
and  his  testimony,  and  that  of  Frisbie,  the  justice,  are  to  the 
same  effect,  and  of  a  very  conclusive  character.  The  testi- 
mony of  his  physician,  as  to  his  capacity  to  transact  business 
when  not  under  the  influence  of  the  epileptic  attacks,  is  equally 
positive.  It  is,  however,  upon  the  testimony  of  Bailey  and 
Frisbie  that  we  more  pi^cularly  rely,  because  the  influence 
of  the  epileptic  attacks  is  shown  to  have  been  only  temporary, 
and  their  evidence  proves  that  at  the  time  of  this  transaction 
he  was  abundantly  able  to  transact  business. 

There  are  cases  in  which,  some  degree  of  mental  weakness 
having  been  shown,  the  courts  have  inferred  the  exercise  of 
undue  influence  from  the  character  of  the  transaction.  In  the 
case  before  us,  no  such  inference  is  to  be  drawn.  The  defend* 
ant  had  come  with  his  family  from  Missouri  in  1856,  at  the 
request  of  his  father,  to  live  with  him  in  his  old  age.  He  was 
the  youngest  child,  and  the  other  children  had  already  been 
assisted  by  him  to  a  greater  extent  than  the  defendant  had 
been,  and  were  in  better  circumstances.  Under  these  circum- 
stances, it  is  not  evidence  of  either  mental  imbecility  or  undue 
influence  that  the  deceased  conveyed  this  property  to  his  son 
for  a  fraction  of  its  value,  taking  from  him  notes  secured  by 
mortgage  for  such  sum  as  he  thought  equitable,  for  the  benefit 
of  his  other  children,  and  a  bond  for  his  own  maintenance 
during  the  remainder  of  his  Ii& 

The  decree  must  be  aflSrmed. 

Decree  afiSrmed* 

Mbrtal  WsAxmBB^  wuu  Sufnuim  id  Sr  Asidii  Dibd  oa  OoBraAcrt 
See  TVoeey  r.  Sadteif  SO  Am.  Dm.  610^  and  note  digeBtmg  prior  deciriona  in 
thk  MriM;  noveifv.  Cham^  88  Id.  614  ud  note;  DmnOi  ▼.  DemneU,  Si  Id. 
97,  and  note;  Bebinmy.  MeKtmk^  92  Id.  428;  Tmmgy.  SkmiB^  97  Id.  592; 
and  aee  Awef  ▼.  Hcbmrng  89  Id.  70S.  A  deed  or  oontraot  wiU  not  be  aet 
aaide  for  the  mental  wealmeaa  alone  of  the  party  making  it^  if  he  waa  oapaUe 
d  oomprehending  the  mnaning,  deaigiiy  and  efieot  of  the  act:  Jlogen  ▼.  Big' 
^Am,  57  HL  247;  UhUdir.  MfMe,  81  Id.  52U  WU^  r.  iffiMa;  OS  Id.  32;  WU- 
lendn  ▼.  Diinii,*03  Id.  616;  Pkkerm  r.  Motm.  9k  hk^SOHs  CboM  w.  I" 
109  Id.  292;  aU  citing  the  prineipal 
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FABmmi'  AND  MmtoHANTs'  LuL  Go.  i;.  Ghbskut. 

Ooramov  Avuuium  Pkkjt  of  InuBAMai  ioe  Omimiw  ov  Imnibkii  to 
atntfan  wrintaan^  •{  woodMi  haildiag  m  dose  praziaiigr  to  fh«  imiMi^ 
iBtared,  b  wuTod  hf  a  mbtequeiii  adjiuAment  of  the  loss,  and  a  Talid 
new  promise  to  pay  bj  the  eempaayy  with  a  knowledge  of  the  £Bot«. 

pMif  jouoir  HI  PouoT  ov  IraoBAVCB  RiQinBiiio  801T  to  bk  BsoiTBHr  wimv 
Qni  Tsam  aitkr  Lobb  n  Waived  hj  aa  ad jnatmeiit  of  the  lQel^  and  a 
valid  new  ptomiee  to  pny  by  theoompeny,  upon  which  the  insnred  reUee. 

OoMraaiciBi  or  Dibpctkd  Clahu  d  Biin>iiio  ufos  Pabtds  ae  a  mntnal 
■ettlement^  so  far  ae  the  question  of  consideration  is  oonoemed. 

AuTUunnnr  ov  Aosbtb  ov  Insobahob  Oomfakim  w>  BDn>  ODMFAimi  n 
DsTummD  by  the  power  th^  are  held  oat  by  tho  eiwpenws  to  the 
pnUie  as  possessing  and  not  by  written  instrmiaentsef  appsintinsat»  el 
which  the  pnbUo  oonld  have  no  knowledge. 

AaflOMPor,    The  laotB  are  stated  in  the  opinion. 

Stbmer  tmd  Manh^  Car  the  appdlant 
1F%mU  amd  Matey ^  for  the  appellees. 

By  Coorty  Lawrbncs,  J.  This  suit  was  bioagbt  bjr  the  aa> 
signees  in  bankruptey  of  one  David  Wiglei  to  reoover  the  in> 
Burance  effected  upon  a  stock  of  goods.  The  fire  occorred  in 
February,  1867,  and  soon  afterwards  the  company  sent  an 
agent  to  the  locality  to  investigate  the  facts  and  determine 
the  amount  of  loss.  The  agent  estimated  it  at  $1|862.61,  to 
which  Wigle  would  not  agree.  Subsequently  Wigle  went  to 
Quincy,  where  the  company  did  its  business,  and  renewed  his 
demand  for  payment.  After  considerable  negotiation,  Wigle 
agreed  to  take  the  amount  above  named,  and  the  proof  of 
loss  was  made  out  on  that  basis,  and  signed  by  Wigle.  The 
company,  through  its  seoMtaiy,  then  gave  him  the  following 
paper: — 

W.  K.  Cusn,  PMeidenl^  \  Obpte^    -    -    fTOO^OOaOSl 

H.  IL  Vair  Fftara,  Viee.PMB%  /  OOeeofthe 

W.  B.  Vas  Faan  Secratsiy,  {     ItenMre'  end  Miiinhseis 

Lkvi  CooKy  GeAenl  AgmL  j  lomnmm  Oow 

QuiHCT,  III.,  March  11,  1887. 
v.  WioiJB,  Esq.,  West  Point,  111. 

Dear  Sir,— Your  proof  of  loss,  under  policy  Na  24,268,  is  al 
hsnd  this  p.  h.,  and  accepted,  and  will  be  payable  at  this  offioe 
ninety  days  from  this  date.    Truly, 

W.  R.  Van  Fbakk,  Secretary. 

According  to  the  testimony  of  Wigle,  the  company  not  only 
gave  him  this  paper,  but  the  secretary  and  general  agent,  in 
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preflenoe  of  the  proBident  of  theoompony,  verbally  pioiiiised  to 
pay  him  the  amount  agreed  upon  in  ninety  days.  They  nlti- 
mately  refdaed  to  pay,  and  this  suit  was  brought. 

The  declaration  contained  four  coonts.  A  demnrror  was 
sustained  to  the  first,  and  it  was  not  amended.  The  second 
and  third  counts  were  based  upon  the  alleged  settlement  and 
promise  to  pay  in  ninety  days,  and  the  fourth  was  upon  an  ac- 
count stated.  The  company,  by  way  of  defense,  insists  that 
Wigle,  in  his  application  for  insurance,  omitted  to  mention  a 
wooden  building  which  stood  within  a  few  feet  of  the  building 
insured,  *and  hence  the  policy,  by  its  terms,  was  void.  It  also 
insists  that  suit  was  not  brought  within  one  year  after  the  fire, 
as  required  by  the  terms  of  the  policy,  and  that  the  so-called 
settlement  was  a  mere  adjustment  of  the  amount  of  the  loss, 
and  not  a  promise  to  pay,  binding  upon  the  company.  It  is 
urged  that  such  a  promise,  if  ever  made,  was  without  con- 
sideration, and  that  the  officers  alleged  to  have  made  it  had 
no  power  thus  to  bind  the  company. 

The  jury,  by  their  verdict,  found  the  {iromise  was  made,  and 
we  cannot  say  this  finding  was  against  the  evidence.  Wigle, 
whose  interest  in  the  controversy  had  terminated  by  his  bank- 
ruptcy, testified  positively  as  to  the  promise.  The  secretary 
and  general  agent  deny  it,  but  the  president,  on  his  cross-ex- 
amination, says  be  ''knew  a  certain  sum  had  been  fixed  and 
agreed  upon  as  the  amount  to  be  paid  Wigle  for  his  loss,  and 
that  Wigle  agreed  to  take  it."  Wigle  is  further  supported  by 
the  written  memorandum  furnished  to  him,  as  above  set  forth, 
and  which  seems  to  import  something  more  than  a  mere  ad- 
justment of  the  amount  of  the  loss.  We  must  therefore  take 
the  special  promise  as  proven. 

Considering  then,  as  we  must,  that  promise  to  have  been 
made,  what  effect  is  to  be  given  to  the  fact  that  no  mention 
was  made  of  the  wooden  building  in  the  application  for  the 
insurance?  Wigle  testifies  that  after  he  had  signed  the  written 
application,  he  remembered  he  had  made  no  mention  of  the 
wooden  building,  and  went  back  and  told  Coon,  the  agent, 
about  it,  and  that  Coon  replied  it  would  make  no  difference. 
This  is  denied  by  Coon.  If  true,  the  company  could  not  de- 
fend an  action  on  the  policy  upon  this  ground:  AUarUie  Ina. 
Co.  V.  Wright^  22  HI.  474.  But  whether  true  or  not,  the  agent 
of  the  company  was  fiilly  advised  of  the  existence  of  this 
wooden  building  hebte  the  settlement  and  promise  were  made, 
and  even  the  instructions  asked  by  oounsel  for  the  company 
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assume,  if  such  a  promise  was  made,  with  a  knowledge  of  all  the 
facts,  and  if  the  promise  was,  in  other  respects,  binding,  it 
would  be  a  waiver  of  all  right  of  defense  growing  out  of  this 
cause.  In  conceding  this,  the  instructions  for  the  defendant 
did  not  concede  too  much.  If  the  new  promise  was  made  by 
the  company  upon  a  sufficient  consideration,  and  with  full 
knowledge  of  all  the  facts,  it  was  sufficient  of  itself  to  fix  their 
liability:  Doti^  v.  £imi(^,  1  Gaines,  82;  2  Phillips  on  Insurance, 
sec.  1815. 

The  same  is  true  in  regard  to  the  provision  of  the  policy 
requiring  suit  to  be  brought  within  a  year.  It  was  held  in 
Peoria  Marine  and  Fire  Ins,  Co.  v.  WhitehiUj  25  111.  475,  that 
such  a  provision  in  the  policy  was  binding,  but  would  be 
waived  if  the  company  deterred  the  assured  from  bringing 
suit  by  holding  out  reasonable  hopes  of  an  adjustment.  A  fur^ 
tiori^  would  it  be  waived  if  the  company  actually  makes  an 
adjustment  and  a  new  contract  to  pay,  upon  which  the  party 
relies.  This  suit  is  not  upon  the  policy,  but  upon  the  new 
promise,  and  as  to  that,  the  stipulation  in  the  policy  has  no 
application. 

The  case,  then,  is  narrowed  down  to  the  validity  of  the  new 
promise,  which  the  jury  found  was  made.  It  was  not  a  nude 
pact,  because  Wigle  claimed  that  his  policy  covered  certain 
boots,  shoes,  and  clothing  that  were  destroyed  by  the  fire. 
This  was  denied  by  the  company.  The  question  was  not  free 
from  doubt,  but  Wigle,  for  the  sake  of  a  settlement,  agreed  to 
forego  this  claim  and  accept  the  amount  the  company  was 
willing  to  pay.  This  appears  both  by  his  own  testimony,  and 
that  of  the  president,  and  upon  the  familiar  principle  applica- 
ble  to  the  compromise  of  disputed  claims,  was  binding  upon 
the  parties  as  a  mutual  settlement,  so  far  as  depended  upon 
the  question  of  consideration.  After  signing  the  statement  of 
loss  at  the  amount  agreed  upon,  without  fraud,  Wigle  could 
not  have  recovered  a  larger  sum,  and  his  agreement  to  take 
that  sum  was  a  sufficient  consideration  for  the  promise  of  the 
company  to  pay  it. 

But,  it  is  said,  if  the  special  contract  was  made,  the  officers 
making  it  were  acting  beyond  their  power,  and  certain  sections 
of  the  charter  were  read  in  evidence,  providing  that  the  afifairs 
of  the  company  shall  be  managed  by  a  board  of  directors,  who 
may  appoint  an  executive  committee,  which,  when  the  board 
is  not  in  session,  may  exercise  alt  the  powers  of  the  company, 
unless  forbidden  by  its  by-laws.    In  this  case,  Wigle  had 
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come  to  Quincy,  where  the  chief  office  of  the  company  was 
situated,  for  the  purpose  of  finally  adjusting  his  loss.  He 
there  makes  a  settlement  with  the  secretary  and  general  agent^ 
in  the  presence  of  the  president,  and  with  his  silent  acquies- 
cence. These  are  the  officers  through  whom  the  business  of 
the  company  is  done.  They  are  held  out  to  the  public  as  its 
representatives.  The  policies  are  executed  by  them.  The 
official  designation  of  one  of  them  is  '*  general  agent,"  and  in 
that  capacity  he  is  advertised  by  the  company  to  the  world. 
We  had  occasion  in  the  case  of  New  England  Fire  and  Marine 
Ina.  Co.  V.  Schetdery  38  111.  170,  to  comment  on  the  attempt, 
not  unfirequently  made  by  these  companies,  to  escape  their  lia- 
bilities by  denying  the  authority  of  their  agents,  and  we  here 
repeat  what  was  in  substance  there  said,  that  the  question  in 
these  cases  is  simply,  What  power  does  the  company  hold  out 
its  agents  to  the  public  as  possessing?  In  this  case,  the  com- 
pany read  in  evidence  the  written  appointment  of  the  agent, 
Coon,  defining  his  authority.  But  what  mattered  it  to  the 
public  what  powers  were  granted  to  him  by  a  private  instru- 
ment of  which  they  had  and  could  have  no  knowledge? 
Under  the  clauses  of  the  charter  above  quoted,  the  board  of 
directors  or  the  executive  committee  had  power  to  appoint  an 
agent  and  other  officers,  who  should  transact  the  regular  busi- 
ness of  the  company,  which  would  necessarily  include  the  set- 
tlement of  losses.  This  is  a  part  of  the  routine  business  to  be 
transacted  whenever  a  loss  occurs,  and  to  whom  could  the 
public  look  for  its  transaction  but  to  those  officers  and  agents 
whose  names  appear  upon  the  instruments  issued  by  the  com- 
pany, and  who  represent  it  to  the  world?  The  public  knows 
nothing  of  the  executive  committee.  In  this  case,  Wigle  testi- 
fies he  was  told  the  committee  were  to  meet,  but  he  was  not 
brought  in  contact  with  them.  Subsequently,  however,  to  the 
time  when  they  were  to  meet,  the  settlement  was  made  by  the 
officers.  The  committee  thus  permitted  the  officers  to  act  for 
them,  and  Wigle  had  a  right  to  believe  they  had  the  requisite 
power.  He  acted  on  that  belief  himself  by  reducing  the  writ- 
ten statement  of  his  loss  to  a  sum  which  they  were  willing 
and  agreed  to  pay,  and  the  company  cannot  now  repudiate 
the  transaction.  It  was  a  transaction  of  such  character  as 
necessarily  to  fall  within  the  general  business  of  the  company, 
and  it  was  conducted  with  those  officers  to  whom  such  business 
is  necessarily  intrusted,  and  who  are  the  only  persons  to  whom 
policy  holders  can  resort  for  a  settlement  of  their  claims. 
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ObjeotioDfl  are  taken  to  the  inatniotioiuB  given  and  mftiaed, 
bat  it  is  unneceesaiy  to  dieenee  them  in  detail,  as  thejr  ]^e- 
eented  the  case  to  the  Jury  in  sabstan&il  aceoidanoe  with  the 
viewB  we  have  here  expressed.  Special  complaint  is  made  of 
the  modification  by  the  court  ci  the  sixth  instruction  asked 
by  the  defendant,  but  without  just  cause.  The  instruction  as 
asked  was  to  the  effect  that  the  letter  read  in  evidence,  and 
signed  by  Van  Frank,  did  not  of  itself  amount  to  a  valid 
promiise  to  pay  a  sum  of  money,  which  the  court  qualified  by 
adding  the  following  clause:  ^  Unless  the  jury  believe  from  the 
evidence  that  he  had  authority  to  write  the  same.**  It  is  ob» 
jected  to  the  qualificati<»i,  not  that  it  lays  down  an  enooeoos 
legal  principle,  but  that  in  this  case  it  tended  to  mislead,  be» 
cause  Van  Frank,  not  regarding  the  letter  as  a  promise  to  pay, 
but  merely  as  an  acknowledgment  of  the  receipt  of  proof  of 
loss,  had  testified  he  had  authority  to  write  the  letter,  and  it  is 
urged  that  the  jury,  applying  the  instruction  to  Van  Frank's 
assertion  of  authority,  would  be  obliged  to  find  for  the  plain- 
tiff. The  answer  to  this  objection  is,  that  the  letter  is,  upon  its 
face,  something  more  than  a  mere  receipt  of  proof  of  loss.  It 
is  a  promise  to  pay  in  ninety  days,  and  if  made  by  the  authority 
of  the  company,  would  be  binding,  as  stated  by  the  court.  If 
the  witness  sought  to  give  the  letter  a  narrower  meaning  than 
it  bore  upon  its  face,  and  assert  his  authority  to  write  it,  while 
denying,  as  he  did,  that  he  had  authority  to  promise  to  pay 
money,  it  would  be  for  the  jury  to  give  to  each  part  of  his  evi- 
dence such  weight  as  it  might  deserve.  There  was  at  least  no 
error  in  the  instruction.  But  in  view  of  all  the  evidence  and 
instructions,  it  is  clear  the  jury  found  their  verdict  upon  the 
belief  that  there  had  been  a  complete  settlement  with  the  offi- 
cers of  the  company,  and  that  tbis  letter  was  written  in  pursu- 
ance and  by  the  authority  of  such  settlement;  and  in  this  finding 
we  concur. 

We  are  of  opinion  the  case  was  rightly  dedded,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed.  

iKsinuNGB  CoMPAirr  mat  Waits  Fobfsruri  BanJiono  wmom  Bebaoh 
or  Ck>iiDTnov  in  Poliot:  Sheldon  ▼.  Atlantie  F,  A  M,  In$,  Cb.,  84  Am.  Deo. 
213;  Keelery.  Nioffara  F.  In$. Co.,  9^  Id.  lU;  B^^ y.  JBkta Im. Qk, 9^ Id. 
SS2;  Fino  y.  Merchant^ M.  im.  Co.,  92  Id.  629;  BotUimr.  OmrdkmL.  Im. 
Co.,  93  Id.  73;  Horwii^Y.  EfuiiabkJi.  Im.  Co.,  93Id.  821;  Vkkr.  €krwmik» 
Im.  Co.,  96  Id.  83. 

GoMFBOMisi  or  DoxTBTFui.  Claix  u  BnmiNO:  Hoge  ▼.  Hogt^  26  Am. 
Doa  62;  and  notoi  Ptirce  y.  New  Orleam  BMikig  Co.,  29  Id.  44S|  l^fg  ▼• 
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Bead,  42  Id.  447;  Weed  y.  Terry,  46  Id.  257;  TutOe  ▼.  TvtOe,  46  Id.  701; 
Common  qf  Lucas  Ox  y.  Hunt,  67  Id.  903;  Leaeh  v.  Fobe$,  71  Id.  782;  Ou- 
weU  V.  /?0M,  85  Id.  270;  CofwerM  y.  ^fomrje^  90  Id.  230;  PiOsin  y.  Abyei^  97 
Id.  615;  oompwe  Sehnell  y.  NtU,  79  Id.  453;  ijioOf  y.  Prdtle,  foti,  p.  514. 

IZfSITIUIfCB  Ck>]IPAJ9XI8  ABS  BOVMD  BY  AOTS  OF  THUB  AOXMTS  within  the 

•oope  of  the  authority  they  are  held  out  to  the  world  at  posseaniig:  See  note 
to  Bmbe  y.  Hartford  County  M.  F*  InM.  Co.,  65  Am.  Dec.  557;  Ohueetter  Ufg. 
Ch.  y.  Hcwud  F.  /m.  Co,,  66  Id.  376;  note  to  Clark  y.  Unkm  M.  F.  In*.  Co,, 
77  Id.  724;  Shekhn  y.  AUatUk  F,  ^  M.  Ins.  Co.,  84  Id.  213;  and  note;  Keder 
y.  I^iagara  F.  In».  Co.,  84  Id.  714;  MorwilM  y.  SqttttabU  M.  Im.  Co.,  03  Id.  321 ; 
VieU  y.  Cfermania  Int.  Co.,  96  Id.  83w 

The  frisccipai.  oasb  is  gxtbd  in  HUnok  M,  F.  Im.  Co.  y.  Arehdeaeon,  82 
III.  239,  to  the  point  that,  where  a  loaa  haa  been  adjusted  between  an  insnr- 
ance  oompany  and  a  policy-holder,  an  action  can  be  maintained  to  reooyer  the 
balaooa  atmek,  without  bringing  soit  npon  the  policy;  and  in  SUushe  y.  8L 
Paul  F,  ^  M.  Ins,  Co.,  49  Wis.  9G,  to  the  point  that  an  insurance  company 
cannot  avail  itself  of  any  breach  of  warranty  in  the  policy  to  defeat  a  re- 
eovery  upon  an  agreement  to  pay  the  Ices,  made  after  the  loss  had  occurred, 
and  alter  the  company  bad  an  opportnnity  to  inyestigate  the  facts  and  cir- 
oumstanoes  affecting  Uie  fairness  of  the  loos,  without  any  interference,  decep- 
tion, or  fraud,  practiced  by  the  insured  at  the  time  of  such  inyestigationy  and 
especially  when  the  agreoment  is  &  compromise  of  the  claim  at  a  less  aoiount 
than  tho  insnrsd  issciN  as  his  true  loss. 


Insubanob  Go.  of  Nobth  Ambbioa  v.  MoDowbll. 

[60  Xlukcis,  120l] 

Ovbbyalvatioh  ot  Pbofebtt  nr  Afflxoatior  vob  Ltsubahob  will  hot 
Ayon>  Pouor,  where  tho  policy  contains  no  condition  to  that  eflfoct, 
and  where  the  agent  of  the  insurance  oompany  knows  or  can  judge  of 
tho  yalue  of  the  property,  and  accepts  the  application  without  objection; 
although  an  oyenraluation  is  a  circumstance  which  may  be  considered,  in 
oonnection  with  others,  in  determining  whether  the  insured  destroyed 
the  property  for  the  purpose  of  defrauding  the  oompany,  where  that  is 
relied  upon  as  a  defense. 

CtoirpinoM  or  Poucr  of  Insubabob  tbat  Notiob  of  Application  should 
BB  Sbbt  to  Sbcbbtabt  of  Comfabt,  is  shown  to  haye  been  sufficiently 
complied  with  where  the  application  is  indorsed,  "Authorized  November 
5^  1866^  at  four  per  cent ";  and,  at  all  evonti,  the  oompany  is  estopped 
from  raising  an  objection  on  that  ground,  where  it  recognizes  the  validity 
cl  the  policy  by  receiving  the  premiums,  and  sending  an  agent  to  investi- 
gate the  loss. 

OoBBxnoB  OF  Pouor  Bbquibibo  Oobbbbt  to  Bffbct  Otbkr  Insubamob 
TO  BB  Imdobsbd  thbbboh,  b  suffieiantiy  complied  with,  where  it  is 
shown  that  the  insurance  was  effected  with  the  same  persons,  as  agents 
for  the  different  companies,  and  that  they  notified  the  companies  of  the 
fact,  and  made  an  entry  in  the  objecting  company's  book  that  other  poli- 
cies were  applied  for  and  risks  taken. 

OoBiimoN  OF  Pouor  of  Ihsctravob  RBQunuva  Notiob  to  bb  OnrBV 

CoKFAMr  of  Bnoumbbanobs  on  PBOFBBTr  IvsoBBD^  IS  sufficisntiy  com- 
▲m.  dm.  Vol.  XCIZ-48 
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plied  with,  where  it  ia  shown  th«t  ita  ageiita  had  notlee  fhereol^ 

indoned  on  the  policy  that  the  loea,  if  any»  would  be  paid  to  the  pei^ 

•ona  holding  the  encnmhranoes. 
Ikgrbasx  of  Hakard  onlt  S1T8FBND8  PouoT  OF  Ihsuravob  while  it  ea» 

tinnes,  and  the  liability  of  the  omnpany  ia  zeatored  when  it  tenninataa. 
NoncB  TO  Insuraxob  Compakt  of  Loss  is  Suffaclkiit,  where  it  ia  awh 

notice  ae  indncea  the  company  to  aend  ita  agents  to  the  place  to  inTeata- 

gate  the  loaa;  and,  at  all  eventa»  where  the  notice  ia  promptly  given  to 

the  company'a  local  agents. 
Suit  on  Polict  of  Ihsubavok  n  not  Prucaturelt  Bbovght,  where  the 

policy  provides  that  the  company  ahaU  have  aizty  days  after  proof  of 

loss,  within  which  to  pay  the  amount  of  the  inaorance,  and  the  anit  is 

bronght  within  the  prescribed  period. 
IirsuRAKCB  CoMPAinr  Waives  ORntonons  10  SuFFioiXNor  of  Prooss  ob 

Loss  by  retaining  the  proofs,  withoat  pmft^"g  ont  speeifie  objeetions  to 

them. 
Variance  bstween  Allboatioks  avp  Proof  dors  rot  Eznr  whm  thR 

declaration  avers  that  a  contract  was  made  by  a  certain  company,  and 

the  evidence  shows  it  was  made  by  the  president  and  directors  of  tks 

company.    The  contract  is  stated  according  to  its  l^gAl  effeet. 
Condition  of  Poliot  of  Insurance  not  to  Allow  Smoking  in  PRBMBii 

L«8URED  is  only  an  undertaking  oa  the  part  of  the  insnred  that  it  ahall 

not  be  done  witii  his  consent,  and  that  he  will  nse  reasonable  diligenee 

to  prevent  it. 
Condition  of  Pouor  of  Insuiuncr  Rrquirrs  Svrstantial  CoMruANOi 

simply. 

Actions  by  McDowell  and  Brown  against  the  Insurance 
Company  of  North  America,  the  Merchants'  Insurance  Com- 
pany, and  the  Lumberman's  Insurance  Company,  on  policies 
of  insurance.    The  cases  were  considered  together. 

Hatch  and  Slade^  and  Wdden  and  McNvUy^  lor  the  appel* 

lants. 

Packard  and  Dickinsony  for  the  appellees. 

By  Court,  Walker,  J.  These  three  cases  present  substan* 
tially  the  same  questions,  and  will  be  considered  together. 
There  are  minor  points  in  one  or  two  not  common  to  the 
others,  but  we  shall  consider  in  this  opinion  all  of  the  ques- 
tions presented  by  the  several  records  which  we  deem  mate- 
rial to  their  determination.  Appellees,  in  the  autumn  of  1866, 
purchased  of  one  Burt  a  steam  flouring-mill,  in  Minonk,  Illi- 
nois, for  the  sum  of  four  thousand  five  hundred  dollars,  and 
received  a  bond  for  a  deed  to  the  property.  At  the  time  of 
their  purchase,  the  property  was  insured  for  two  thousand  fire 
hundred  dollars  in  the  La  Salle  County  Mutual  Insurance 
Company,  which  Was  not  assigned,  but  was  canceled.  Appel- 
lees, on  the  second  day  of  November,  1866,  obtained  a  policy 
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on  the  property  for  two  thousand  dollars  from  the  Lumber- 
man's Insuran'be  Company;  and  on  the  sixteenth  day  of  the 
same  month,  a  similar  policy  for  fifteen  hundred  dollars  in 
ihe  Merchants'  Insurance  Company.  At  about  this  latter 
date,  appellees  commenced  the  repair  of  the  mill,  and  after 
the  improvement  was  completed,  they  obtained  a  policy  in  the 
North  American  company  for  three  thousand  dollars,  and  an- 
other in  the  Sangamon  Insurance  Company  for  two  thousand 
five  hundred  dollars;  in  all,  nine  thousand  five  hundred  dol- 
lars. 

During  this  time,  appellees  borrowed  money  of  Mrs.  Mc- 
Dowell and  Joseph  Brown,  and  gave  mortgages  on  the  mill 
to  secure  its  payment,  and  had  given  a  mortgage  to  Burt  to 
secure  a  portion  of  the  purchase-money,  and  of  which  the  in- 
surance companies  had  notice  through  their  agents.  The  mil] 
was  destroyed  by  fire  on  the  20th  of  May,  1867.  The  cause 
thereof  is  not  shown  in  the  record.  *  After  notice  to  the  com- 
panies, their  several  general  agents  met  at  Minonk,  and  in- 
vestigated the  loss  and  attending  circumstances.  After  the 
investigation,  the  agents  proposed  an  arbitration,  to  which 
appellees  refused  to  assent.  They  then  promised  to  pny  if 
appellees  would  prove  that  the  mill  was  worth  more  than  the 
amount  for  which  it  was  insured.  They  left  blanks  for  tlie 
purpose  of  making  proof,  which  were  filled  out  by  one  of 
the  local  agents,  and  as  he  swears,  duly  made  and  forwarded 
to  the  home  ofiices. 

It  is  urged  that  the  mill  was  overvalued  at  the  time  the 
application  was  made  for  insurance  in  these  several  com- 
panies, and  that  the  policies  are,  for  that  reason,  void,  and  of 
no  efiect.  We  are  at  a  loss  to  perceive  how  such  a  statement 
in  the  application  can  be  material,  provided  the  risk  taken  is 
less  than  its  value,  or  where  the  value  at  the  time  of  loss  ex- 
ceeds the  amount  covered  by  the  insurance.  To  hold  that  an 
overvaluation  vitiates  a*policy,  without  reference  to  its  value 
at  the  time  of  the  loss,  would  be  to  hold  that  a  mere  diversity 
of  opinion  in  reference  to  value  might  render  a  policy  ob- 
tained in  the  most  perfect  good  faith  void,  simply  because  the 
assured  had  placed  a  higher  estimate  on  his  property  than 
that  fixed  by  his  neighbors.  As  a  matter  of  prudence  and 
precaution  against  loss,  these  companies  may,  and  perhaps 
do,  endeavor  to  avoid  insuring  property  at  more  than  its 
value,  so  as  to  thereby  avoid  all  temptation  to  carelessness 
and  destruction  of  the  property.    But  at  the  same  time,  there 
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k  no  law  prohibiting  such  bodies  from  insuring  property  at 
its  fbll  or  even  an  overvalue.  Nor  have  these  companies  in- 
serted any  condition  that  an  overvalne  shall  avoid  the  policy. 

Nor  can  it  be  said  that  where  the  owner  is  mistaken  in  the 
value  of  his  property,  and  places  it  too  high  in  his  applica- 
tion, he  intended  too  defraud  the  company.  A  survey  is  gen<- 
•rally  made  by  the  agent  of  the  company,  and  if  regarded  too 
high,  and  as  a  matter  of  importance,  tiie  agent  should  then 
object.  After  examinatioQ  he  can,  of  course,  determine  whether 
he  regards  the  value  fixed  in  the  application  as  too  high.  In 
this  case,  the  local  agent  who  issued  the  policies  swears  that 
he  went  through  and  carefully  examined  the  mill,  and  we 
must  presume  that  he  had  some  knowledge  of  the  value  ol 
the  property,  and  if  it  was  regarded  important  by  the  com- 
pany to  know  its  value,  the  agent  could  have  learned  it  upon 
inquiry.  The  agent  accepted  the  application  without  objec- 
tion, and  received  the  pVemiums,  and  paid  them  to  the  com- 
panies. It  would  be  unprecedented  to  permit  the  companies 
to  receive  an  application,  issue  a  policy,  receive  the  premium, 
and  then  say,  We  knew  that  your  policy  was  void  when  we 
received  your  money,  and  that,  whilst  you  in  good  faith  relied 
upon  the  validity  of  your  policy,  we  knew  that  we  had  in- 
curred no  risk.  And  where  the  agent  knows  or  can  judge  of 
the  value  of  the  property,  and  accepts  an  application  without 
objection,  even  if  the  valuation  is  higher  than  it  should  be, 
we  cannot  say  that  it  is  so  far  material  as  to  vitiate  the  policy. 

The  valuation  is  not  one  of  the  material  statements  which 
the  assured  warrants  to  be  true.  It  is,  however,  a  circum- 
stance which  may,  in  connection  with  others,  be  considered 
by  a  jury  in  determining  whether  the  assured  has  destroyed 
his  own  property  for  the  purpose  of  defrauding  the  company, 
where  that  is  relied  upon  as  a  defense.  In  the  case  of  Peoria 
Marine  and  Fire  Ine.  Co.  v.  LemSj  18  HI.  553,  it  was  held  that 
the  company  was  liable  to  pay  the  entire  loss,  unless  controlled 
by  the  policy;  and  it  has  never  been  held,  so  fieur  as  we  are 
aware,  that  insurance  companies  are  not  liable  to  pay  the 
amount  of  their  risks,  simply  because  the  property  was  over- 
valued, but  from,  repairs  or  other  causes  had  appreciated  in 
value  after  the  risk  was  taken,  so  as  to  become  of  greater  value 
than  the  risk  when  the  loss  is  sustained.  They  insure  to  the 
extent  of  the  sum  named,  and  are  liable  for  that  amount  if 
the  loss  equals  or  exceeds  it. 

It  is  again  urged  in  the  case  of  the  policy  issued  by  the 
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Lumberman's  company  tbat  it  had  no  notice  of  the  applica- 
tion, and  that  bj  one  of  the  conditions  of  the  poKcj  the  appli* 
cation  was  required  to  be  sent  to  the  secretary  at  Chicago 
before  any  risk  can  be  assumed.  The  application  is  indorsed, 
'^Authorised  November  5, 1866,  at  four  per  cent.'*  This  would 
seem  to  be  sufficient  proof  that  the  notice  had  been  given;  but 
the  company  recognized  its  validity  by  receiving  the  premium, 
and  sending  an  agent  to  investigate  the  loss,  and  it  is  eetoiqped 
from  raising  this  objeotion.  Again,  as  to  the  fiiilure  to  ii 
consent  on  the  policy  to  effect  other  insurance,  the  a] 
for  all  the  policies  were  made  to  the  same  agents,  and  they 
delivered  the  policies  to  the  assured;  and  they  testify  tbaik 
they  notified  the  different  companies  of  the  £ftot  And  it 
appears  the  agents  entered  in  the  book  of  the  company  the 
fact  that  other  policies  were  applied  for  and  risks  taken.  This 
answers  the  object  and  purpose  of  indorsing  consent  on  the 
policy  fully  and  in  every  respect.  The  only  purpose  of  such 
an  indorsement  is  to  give  notice  that  other  insurance  on  the 
same  property  is  desired,  and  to  afford  the  company  an  oppor^ 
tunity  to  object.  In  this  case  the  companies  had  notice,  and 
no  objection  was  made.  Had  the  application  been  made  to 
another  agent  for  the  policy,  it  might  have  presented  a  dif- 
ferent question;  but  we  regard  this  as  a  sdSBcient  compliance 
with  the  requirement,  as  it  was  tantamount  to  the  indorse- 
ment. 

As  to  the  various  encumbrances,  flie  agents  were  informed 
of  them,  and  they  made  the  indorsements  on  the  policies  that 
if  loss  occurred  the  money  would  be  paid  to  the  persons  hold* 
ing  the  encumbrances.  Thus  it  appears  that  the  agents  had 
actual  notice  of  both  the  encumbrances  and  all  the  policiesi 
and  if  they  failed  to  report  them  to  their  companies,  and 
afford  them  an  opportunity  to  cancel  the  policies,  it  is  the 
misfortune  of  those  bodies  in  having  negligent  agents. 

It  is  likewise  insisted  that,  as  to  a  portion  of  these  policieSi 
appellees,  by  making  repairs  on  the  property  after  the  insur- 
ance was  effected,  had  violated  one  of  the  conditions  which 
prohibited  them  from  doing  any  act  which  should  increase 
the  hazard.  In  the  case  of  New  England  Fire  and  Marine  Iniu 
Co.  V.  Wetmore^  82  111.  245,  it  was  held  that  an  increase  of  the 
hazard  only  suspended  the  policy  during  the  continuance  of 
the  increased  hazard,  and  when  it  terminated,  the  liability  ol 
the  company  commenced.  This  rule  was  recognized  and  ap- 
plied in  the  case  of  Schmidt  v.  Peoria  Marine  and  Fire  Im 
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Co.,  41  Id.  295.  If  the  hazard  was  increased  by  making  those 
repairs,  it  had  folly  terminated,  and  the  liability  had  recom- 
menced long  before  the  fire  occurred. 

There  is  no  force  in  the  objection  that  the  companies  did 
not  have  sufficient  notice  of  the  loss,  as  they  had  such  notice 
as  induced  them  to  send  their  general  agents  to  the  place  to 
investigate  the  loss;  any  notice  that  produces  such  a  result  is 
sufficient,  without  reference  to  its  form  of  particulars.  There 
is  no  question  that  the  notice  was  promptly  given  to  the  local 
agents,  and  that  must  suffice. 

There  is  no  force  in  the  objection  that  these  suits  were  pre* 
maturely  brought.  The  companies  had  thirty  days  after  no- 
tice and  proof  of  the  loss  within  which  to  determine  whether 
they  would  rebuild,  and  sixty  days  after  the  proof  of  loss 
within  which  to  pay  the  amount  of  the  insurance.  In  the 
•case  of  Peoria  Marine  and  Fire  Ins,  Co*  v.  LewiSy  18  111.  553, 
it  was  held,  under  a  similar  provision,  the  company  became 
liable  to  pay  at  the  end  of  sixty  days  from  the  time  the  proofia 
were  furnished.  More  than  sixty  days  had  transpired  after 
the  proofs  were  furnished  and  before  tiiese  suits  were  brought^ 
and  that  is  all  that  is  required. 

It  is  urged  that  the  proofs  are  insufficient  which  were  fur- 
nished the  companies.  They  directed  them  to  have  the  prooft 
made  out  and  taken  by  their  agents,  to  whom  they  furnished 
blanks  for  the  purpose,  and  the  agents  returned  them  to  the 
companies,  and  they  retained  them  without  pointing  out  spe* 
eific  objections  to  Uiem.  By  such  action  they  waived  any 
objections  that  may  have  existed.  When  they  reftise  to  pay, 
and  yet  avoid  or  fail  to  afford  the  insured  an  opportunity  to 
obviate  objections,  they  cannot  rely  upon  objection  to  such 
proof  on  the  trial  when  sued  upon  the  policy'. 

In  one  of  the  cases,  it  is  insisted  that  there  was  a  variance 
between  the  nauie  by  which  it  is  averred  the  company  con- 
tracted, and  the  evidence  on  the  trial.  An  examination  of  the 
record  discloses  the  fact  that  it  is  averred  in  the  declaration 
that  the  Insurance  Company  of  North  America  contracted 
with  appellees,  when  it  is  shown  the  contract  was  made  hy 
the  president  and  directors  of  the  company.  The  averment 
«tates  the  obligation  according  to  its  legal  effect,  and  that 
must  suffice.  The  legal  effect  is  the  same,  whether  it  is  said 
the  company  made  the  contract,  or  that  it  was  made  by  the 
president  and  directors  of  the  company.  They  both  mean  the 
flame  thing. 
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It  is  urged  that  smoking  was  allowed  in  the  mill,  and  that 
aiqpellees,  with  others,  did  so,  and  that  it  is  in  violation  of  the 
conditions  of  the  policy.  In  the  application  it  was  said  that 
nnoking  was  not  allowed.  It  appears  that  at  one  time  there 
was  smoking  done  in  the  mill,  but  as  soon  as  appeUees  were 
informed  that  it  was  prohibited  by  the  policy,  it  was  stopped, 
and  a  notice  prohibiting  it  was  posted  np  in  the  milL  This 
was  some  time  before  the  loss  occurred.  In  such  a  case  the 
assured  only  undertakes  that  he  will  not  himself  do  the  act, 
or  allow  others  to  do  so,  if  by  reasonable  precaution  he  can 
{R^vent  it.  He  does  not,  by  such  an  answer  to  the  question 
whether  smoking  is  permitted,  insure  that  it  shall  not  be  d(me, 
or  that  if  done,  he  will  forfeit  his  policy.  He  only  undertakes 
that  it  shall  not  be  done  with  his  consent,  and  that  he  will 
use  reasonable  diligence  to  prevent  it:  Daniel  v.  Hudson  Fire 
Ins.  Co.^  12  Cush.  426.  When  appellees  prohibited  smok- 
ing, and  posted  the  notice,  they  did  all  that  was  required  of 
them. 

It  is  again  urged  that  an  open  light  was  in  use  in  the  mill 
when,  in  the  application,  appellees  had  said  they  were  not  in 
use.  It  appears  that  one  open  kerosene  lamp  was  used  in  the 
office  of  the  mill,  but  it  was  not  used  or  designed  for  use  in 
the  mill.  The  miller  says  that  he  used  it  in  the  mill  on  one 
or  two  occasions,  and  that  it  may  have  been  carried  through 
the  mill  a  few  times.  The  lights  employed  in  the  mill  were 
not  open,  but  were  inclosed  in  glass.  Open  lights  were  not 
therefore  in  general  use  in  the  mill,  nor  ever  used  there.  We 
do  not  see  that  the  proof  establishes  a  violation  of  this  con- 
dition of  the  policy. 

It  is  urged,  with  much  apparent  earnestness,  that  the  judg- 
ments in  these  cases  Rhould  be  reversed  because  tiie  evidence 
fails  to  show  that  the  property  was  of  a  value  equal  to  the 
amount  of  these  several  policies.  It  may  be,  and  no  doubt  is, 
true,  that  if  appellants'  evidence  were  alone  considered,  it 
irould  fail  to  prove  that  it  was  worth  that  sum.  But  on  the 
other  hand,  if  we  were  to  look  alone  to  that  of  appellees,  it 
would  show  it  to  have  been  of  a  larger  value  than  that  amount. 
And  where  the  entire  evidence  on  that  question  is  considered, 
notwithstanding  it  is  conflioting,  we  are  satisfied  that  it  pre- 
ponderates in  favor  of  a  larger  value  than  the  entire  sum  for 
wliich  the  property  was  insured.  We  find  in  this  case,  as  we 
usually  do  where  a  question  of  value  is  involved,  that  opinions 
df  witnesses,  doubtless  equally  honest  and  intelligent,  differ 
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widely.  Although  the  evidenee  is  oonfficting,  still  it  is  sof* 
fident  to  sustain  the  finding  of  the  oourt  heUm. 

After  a  oareful  examination  of  these  seiFeral  rsooids,  we  avs 
unable  to  disoorer  any  error  in  either  of  them  requiring  a  rs- 
▼ersal  of  any  one  of  these  judgments^  and  thej  toe  thereCne 
aflSrmed. 

Judgments  affirmed. 


OrsETALVAiraai  ov  ImmaD  rnog*s«f»  Ibm  ovi  8m  Bokkm  ▼• 
hmm  M,  F.  /»••  Ch,,  29  Am.  Dm.  614^  and  note  diMoariag  fhs  qnartiao. 

Jmcbmase  or  Hasabo  onlt  Summis  Poucnr  whbui  It  OunTuiusit 
Pkaemx  In$,  C<k  ▼.  Lavfrenoet  81  Am.  Doe.  621. 

Ths  PRDTCirAL  OASS  IS  ciTBD  in  Awwa  F,  /iM.  Co.  ▼.  AUy,  66  DL  217, 
to  the  point  that  where  a  ckiaM  in  a  policy  of  insmmaM  provided  that  smok- 
ing shall  be  strietly  prohibited  in  or  aboot  the  buildings  inMred,  the  mere 
faet  that  there  may  have  been  smoking  thereint  bat  without  the  knowledge 
el  the  insnredy  sad  eontracy  to  his  direotions,  will  not  operate  to  discharge 
the  company;  and  in  Inturanee  Campcmif  qf  Norih  America  y.  QoHorndt  106 
Id.  226,  to  Uie  point  that  if  an  insoranoe  oompany  should  not,  while  the  in* 
sored  is  in  defanlt,  exeroiM  its  power  to  declare  a  policy  Toid  nnder  a  con- 
dition that  the  insnied  shall  not  aUow  the  bnilding  to  become  racsnt  and 
onooonpied,  and  m  to  remain,  and  the  premises  should  sgsin  become  ooon- 
pied,  its  right  to  dedare  the  policy  void  woold  cease^  and  its  liabili^  on  the 
policy  would  again  attach. 


St.  Louis,  Jaoksontille,  and  Ghioago  Bailboad 

Company  v.  Tebhunb. 

[60  iLLiKOlib  ISL  j 

ViEBiOT  OF  JuBT  WKUL  HOT  BS  DisTUKBXD  by  the  Supreme  ooort^  when 

there  is  a  conflict  of  evidence. 
BAn«ROAi>  OoicrAinr's  Omibbion  to  Bivo  Bell  ob  SoinrD  Wkbtub  at 

BoAiM3B08BZNO|  M  req[idred  by  itatate^  Is  prinia>M0  evidenm  of  nqgli* 

gence. 

Case  by  James  Terhnne  agaiust  the  St.  Louis,  Jacksonyille, 
and  Chicago  Railroad  Company  to  recover  damages  for  run- 
ning oyer  and  killing  two  cows,  through  the  defendant's  vio- 
lation of  the  statute  imposing  upon  railroad  companies  the 
duty  to  ring  the  bell  or  sound  the  whistle  upon  the  engine  at 
the  crossing  of  public  highways.  The  plaintiff  had  a  verdict. 
A  motion  for  a  new  trial  was  overruled,  and  final  judgment 
rendered  upon  the  verdict.    The  defendant  appealed. 

RoberU  and  OreenSj  and  N.  W.  Branson^  for  the  appellant 
T.  W.  MeNedyy  for  the  appellee. 
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By  Court,  WalkiBi  J.  The  question  of  the  weight  of  evi- 
dence was  for  the  jury;  and  they  having  determined  it,  we 
will  not  disturb  their  finding,  unless  it  is  not  supported  by  the 
proof.  It  is  their  province  to  weigh  and  reconcile  the  evidence, 
where  it  may  be  done;  and  if  not,  then  to  give  it  such  effect 
as  it  is  entitled  to  receive,  rejecting  such  portions  as  may  be 
unworthy  of  belief,  and  giving  due  weight  to  such  as  they  may 
believe  to  be  true.  In  this  case,  there  was  a  conflict  of  evi- 
dence as  to  whether  a  bell  was  rung  or  a  whistle  sounded  for 
the  distance  required  by  law  before  reaching  the  road-crossing 
where  the  cattle  were  killed.  The  jury  having  found  there 
was  not,  we  are  not  prepared  to  hold  their  finding  is  not  sup- 
ported by  the  evidence. 

Appellants  insist  that  the  court  below  erred  in  giving  appel- 
lee's third  instruction.  It  informed  the  jury  that  the  omission 
to  ring  a  bell  or  sound  a  whistle  at  the  road-crossing,  as  re* 
quired  by  the  statute,  was  jyrima  facie  evidence  of  negligence. 
In  the  case  of  Oalena  and  Chicago  Union  R.  R.  Co.  v.  DiU^  22 
m.  271,  it  was  held  that  it  is  a  question  of  fact,  to  be  deter- 
mined by  the  jury,  whether  such  an  omission  is  negligence. 
In  that  case,  the  statute  imposing  that  duty  on  railroad  com- 
panies had  been  repealed  as  to  that  road,  and  hence  it  was  a 
question  arising  under  the  common  law,  whether  such  an 
omission  was  negligence.  That  case  is  not  therefore  an  au- 
thority in  this,  as  the  question  presented  by  this  instruction 
is,  whether  the  omission  of  a  duty  imposed  by  the  statute 
constitutes  prima  faoie  negligence,  or  whether  in  such  a  case 
the  plaintiff  is  bound  to  prove  other  omissions  of  duty  which 
constitute  negligence.  In  the  case  of  Qreat  Western  R.  R.  Co. 
v.  Oeddis^  88  111.  804,  which  was  similar  in  its  facia  to  this,  it 
was  held  that  the  failure  to  ring  a  bell  or  sound  a  whistle  at 
a  road-crossing  was  negligence  that  should  render  the  com- 
pany liable  for  injuries  growing  out  of  the  omission  that 
might  be  occasioned  by  their  engines  to  persons  or  property; 
that  the  omission  to  perform  an  act  imposed  by  the  statute 
was  negligence.  In  that  case,  the  cases  of  IlUnoia  Central 
R.  R.  Co.  v.  Phelpsj  29  111.  447,  and  JUtnots  Central  R.  R.  Co. 
V.  Ooodwin^  80  Id.  117,  were  referred  to  and  distinguished 
from  Geddis's  case*  It  was  said  of  those  cases  that  the 
animals  were  killed  at  a  place  where  the  statute  did  not  re* 
quire  the  signal  to  be  given,  whilst  in  Geddis's  case  the  injury 
to  the  animal  was  at  a  highway-crossing  where  the  signal  was 
required.    That  case  is  in  point,  and  must  govern  this.    The 
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coxxrt  below  did  not  err  in  giving  this  inBtraction.    No  error 
being  perceived  in  this  record,  the  judgment  of  the  court  be- 
low must  be  affirmed. 
Judgment  affirmed. 

Railroad  Ck>MPAjfT'8  Oicianov  to  Gm  Sionals  at  CBoasufoa^  as  Rs- 
QUTSLKD  BT  Statutk,  IS  Prdia  Faczs  Neoliobhcb:  Note  to  Baidmort  etc 
R,  R,  y,  Bretmgt  90  Am.  Deo.  63,  diacnasing  the  question;  lUinotM  Central 
iL  B.  V.  OilUs,  68  111.  318,  citing  the  principal  case;  and  see  also  Beimegel  ▼. 
New  York  Central  B.  B,,  90  Am.  Deo.  741,  and  note;  Brnd  ▼.  Bvdmm  Bixr 
B.  J?.,  00  Id.  761,  and  note. 


ZaCHARIB   V.    GrODPRBT, 

[60  ILUNOIB,  IM.] 

RiBiDiHT  ov  State  Engagbd  in  Rbbbluon  n  not  to  bb  Rbqabdid  am 
AuxK  Enbkt,  and  anbject  to  the  diaabilitiea  thereof,  ao  that  the  atatnta 
of  limitationa  would  be  auspended  in  his  fa^or,  where  he  remained  loyal 
to  the  United  States,  and  left  the  state  immediately  after  the  commerce- 
ment  of  the  war,  with  the  intention  of  returning  at  its  close,  hia  family 
meanwhile  residing  there,  and  resided  dnring  the  oontinuanoe  of  the  war 
oo  loyal  or  neutral  ground. 

AoBEED  case.    The  facts  are  stated  in  the  opinion. 

BiUingSj  Wise^  and  Sawyer^  for  the  plaintifif  in  error. 
L,  and  L,  Davis,  for  the  defendants  in  error. 

B7  Court,  Lawrence,  J.  This  was  a  suit  brought  by  Zacha- 
rie  against  the  administrator  and  heirs  of  Benjamin  Godfrey, 
deceased,  in  the  Alton  city  court,  to  recover  a  sum  of  money 
alleged  to  have  been  owing  by  the  deceased  to  plaintiff.  The 
estate  had  been  settled,  and  the  object  of  this  suit  was  to  reach 
property  descended  to  the  heirs.  The  defendants  pleaded  the 
€tatute  of  limitations,  and  the  court  gave  judgment  in  their 
favor.  The  record  is  brought  here  upon  an  agreed  state  of 
facts,  it  being  admitted  that  the  deceased  acknowledged  his 
indebtedness  as  late  as  March  13, 1861,  and  the  question  being 
whether  the  statute  of  limitations  ran  against  the  plaintiff 
during  the  late  war. 

Tt  is  admitted  that  Zacharie  resided  in  New  Orleans  at  the 
breaking  out  of  the  rebellion,  and  had  resided  there  for  sixty 
years;  that  on  the  24th  of  August,  1861,  he  left  New  Orleans 
for  Cuba  and  Mexico,  to  attend  to  his  private  business;  that 
prior  to  January,  1862,  he  was  taken  from  a  British  vessel 
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bound  for  Matamoras  by  an  American  ebip  of  war,  and  carried 
to  Fort  Lafayette,  in  the  harbor  of  New  York;  that  he  was 
released  by  order  of  the  government,  on  the  ground  of  his 
being  a  loyal  citizen;  that  he  returned  to  New  Orleans  in 
January,  1862,  and  in  February,  1862,  he  again  left  that  city, 
engaged  in  trade  between  Havana  and  Mexico,  and  continued 
in  such  trade  until  after  the  termination  of  the  war,  in  1865, 
when  he  returned  to  New  Orleans,  where  his  family  had  con- 
stantly resided,  and  where  was  his  home.  He  was  loyal  to 
ihe  government,  and  opposed  to  secession  from  the  commence- 
ment of  the  war,  and  in  December,  1863,  took  the  oath  of  alle- 
giance, under  the  President's  proclamation  of  that  year,  before 
the  United  States  consul  at  Tampico. 

On  this  state  of  facts,  it  is  urged  by  plaintifif's  counsel  that 
he  never  lost  his  residence  in  Louisiana,  and  that  whatever 
may  have  been  his  personal  loyalty,  if  he  had  his  residence  in 
the  hostile  territory,  he  is  to  be  regarded  as  an  alien  enemy, 
and  as  having  been  subject  to  the  disabilities  of  that  position. 
It  is  further  urged  that  one  of  these  disabilities  was  the  in- 
capacity to  sue  in  the  courts  of  Illinois,  and  hence  our  statute 
of  limitations  did  not  run  against  him  during  that  period. 

It  is  unnecessary  to  pass  upon  this  last  point,  as  the  agreed 
facts  do  not  sustain  the  theory  that  Zacharie  was  under  the 
disabilities  of  an  alien  enemy. 

It  is  true,  as  urged  by  plaintiff's  counsel,  that  the  supreme 
court  of  the  United  States  has  decided,  in  the  Prize  Casea^  2 
Black,  635,  and  in  the  case  of  Mrs,  Alexander's  Cotton^  2  WalL 
404,  that  all  persons  residing  within  the  hostile  territory  were 
liable  to  be  treated  as  enemies,  and  the  disposition  of  indi- 
viduals cannot  be  inquired  into.  But  the  same  court,  in  the 
Case  of  ihe  Peterhoffy  5  Id.  60,  after  referring  to  these  cases, 
says:  ''But  this  has  never  been  held  in  respect  to  persons 
faithful  to  the  Union,  who  have  escaped  bom  those  states,  and 
have  subsequently  resided  in  the  loyal  states,  or  in  neutral 
countries;  such  citizens  of  the  United  States  lost  no  rights  as 
citizens  by  reason  of  such  temporary  and  constrained  residence 
in  the  rebellious  portions  of  the  country." 

The  principle  here  announced  governs  the  case  before  us. 
Although  the  plaintiff,  if  he  left  Louisiana  immediately  after 
the  commencement  of  the  war,  with  the  intention  of  returning 
when  the  war  should  close,  his  family  meanwhile  remaining 
there,  would  not  be  considered,  for  most  purposes,  as  having  lost 
his  citiienship  there,  or  his  technical  legal  residence,  yet  the 
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general  principle  annonnced  in  the  Prize  cases  and  in  Mrs.  Alex* 
ander's  case  mnst  necessarily  be  so  qualified  as  not  to  apply  to 
a  case  like  this,  and  the  qualificaaon  was  declared  in  the  6a8e 
of  the  Peterhoff.  It  would  be  unjust  in  the  extreme  to  hold 
that  a  loyal  citizen,  leaving  the  rebellious  states  at  the  open- 
ing of  the  war,  and  haying  his  abode  during  its  continuance 
on  loyal  or  neutral  ground,  should  be  considered  as  disabled 
from  suing  in  our  courts  in  consequence  of  the  war  which  was 
being  waged  by  the  people  whom  he  had  left, — a  war  which  he 
did  not  approve,  and  which  he  had  saved  himself  from  the 
liability  of  supporting  by  leaving  the  hostile  territory.  If^ 
during  that  period,  he  had  brought  suit  in  the  courts  of  this 
state  for  the  recovery  of  this  debt,  and  had  been  met  with  the 
plea  of  alien  enemy,  and,  on  the  trial  of  that  issue,  the  same 
facts  had  appeared  which  have  been  disclosed  by  the  present 
record,  no  court  would  have  held  the  plea  to  be  sustained. 
To  have  held  that  loyal  refugees  from  the  rebellious  states 
were  not  entitled  to  be  heard  in  our  courts  would  have  tended 
to  drive  them  back  to  the  rebellion,  while  to  have  permitted 
them  to  recover  debts  that  were  due  to  them  would  not  in  any 
degree  have  conduced  to  its  support,  as  the  money  or  property 
recovered  would  not  be  brought,  by  the  recovery,  within  the 
reach  of  the  enemy,  and  rendered  liable  to  seizure  by  him  for 
the  maintenance  of  the  war.  In  such  a  case,  the  courts  would 
have  inquired,  not  whether  the  plaintiff  had  a  legal  citizen- 
ship in  a  rebel  state  at  the  opening  of  the  war,  which  he  might 
resume  at  its  close,  but  where  his  actual  residence  was  during 
the  war,  and  whether,  if  allowed  to  recover  his  dues,  the 
probable  effect  of  a  recovery  would  be  to  place  the  amount 
recovered  within  the  reach  of  the  enemy;  and  if  satisfied  upon 
these  points,  they  would  not  have  closed  their  doors  upon  a 
plaintiff,  merely  because  he  intended  to  return  to  his  family 
and  former  home  after  the  war  should  close.  We  had  many 
men  in  the  North  during  the  war,  and  some  of  them  in  the 
military  and  civil  service  of  the  government,  who,  having  left 
their  homes  and  families  from  apprehension  of  being  forced 
into  the  rebel  service,  were  among  the  most  loyal  of  our  people, 
and  it  was  never  supposed  our  courts  must  regard  them  as 
alien  enemies,  because  of  the  character  of  the  community 
whence  they  came. 

Counsel  for  plaintiff  cite  Tucker  v.  Watson,  6  Am.  Law  Reg., 
N.  S.,  220,  decided  by  the  court  of  appeals  of  Virginia,  as 
suB^ning  their  position,  but  the  plaintiff  in  that  case  hari  not 
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merely  his  legal  citizenship,  but  his  actual  reddono*,  in  the 
state  of  Virginia  during  the  war. 

We  hold  the  plaintifif  in  this  record  was  under  no  disability 
to  bring  suit  during  the  war,  and  the  statute  of  limitations  did 
not  cease  to  run  against  him.  Whether  it  would  have  run 
had  he  been  an  actual  resident  during  the  war  of  a  rebeUious 
state,  is  a  question  we  have  not  considered. 

Judgment  affirmed. 

Aluen  EnatOB,  Who  abx:  See  TVqflor  ▼.  Jenkln$p  88  Am.  Deo.  773^  end 
note;  note  to  Codtran  v.  Twiber,  91  Id.  280;  note  to  Done^  ▼.  £y^  96  Id. 
624;  Dort^  ▼.  Doney^  96  Id.  638. 

AxiXN  BNXifT  CAKVOT  Sux:  Dantf  ▼.  Kffe,  96  Aul  Dee.  617,  end  nete. 


Alton  and  Upper  Alton  Hobse  Bailway  and 
Cabbying  Company  v.  Deitz. 

reo  iLLHrOKB,  210. 1 

Stbsbt  Railwat  Corfosahon  Aoobfts  Chabtkb  on  Imflhd  Goin>moN 

that  it  wiU  not  injure  others  by  the  eonstrootion  or  maintenance  of  iti 
road. 
Street  Railwat  Corporation  ib  Rbsponsiblb  ior  Injuries  to  Prof- 
ERTT  07  Others,  resulting  from  the  defeotiTe  eonstmetion  of  ite  road, 
althoQgh  oonstmcted,  as  prorided  for  by  its  charter,  under  the  erdi- 
nanoes  of  the  city,  and  the  control  of  the  city  engineer. 

Case.    The  opinion  states  the  facts. 

BiUingB  and  Wiwj  for  the  appellants. 
L,  and  L.  DaviSj  for  the  appellee. 

By  Coart,  Walker,  J.  This  was  an  action  on  the  case, 
brought  to  the  September  term,  1868,  of  the  Alton  city  coorti 
by  appellee,  against  appellants.  The  ground  relied  upon  for 
recovery  is,  that  appellants  wrongfully  caused  to  be  con- 
structed,  across  a  gutter  on  a  street  in  the  city  of  Alton,  the 
track  of  their  railroad  in  such  a  manner  as  to  cause  a  per- 
manent  obstruction  to  the  passage  of  the  water  when  increased 
by  rains,  so  as  to  overflow  appellee's  land;  and  that,  in  con- 
sequence of  such  obstruction,  the  water  was  flowed  back  upon 
appellee's  premises,  whereby  damage  was  caused  to  his  gar- 
den, vegetables,  flowers,  shrubbery,  and  seeds.  Appellants 
filed  the  general  issue,  and  a  trial  was  had  before  a  jury,  who 
rendered  a  verdict  against  appellants  for  $150.    A  motion  for 
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a  new  trial  was  entered,  but  it  was  overruled  by  the  court 
and  judgment  rendered  on  the  verdict. 

It  appears,  from  the  evidence  in  the  record,  that  appellee 
had  leased  the  lots  which  he  was  cultivating  as  a  seed-gardeu, 
at  a  rent  of  one  hundred  dollars  a  year.  It  appears  that,  prior 
to  the  construction  of  this  city  railway,  this  ground  was  not 
overflowed,  but  there  was  a  free  passage  for  the  water,  and 
that  the  railway  created  an  obstruction  to  its  passage  and 
flowed  it  back  on  this  ground. 

The  law  incorporating  this  company  was  adopted  at  the 
January  session  of  the  legislature  in  1867.  The  sixth  section 
of  the  act  of  incorporation  declares  that  the  company  is  author- 
ized to  lay  down  and  maintain  its  railway  in,  upon,  over,  and 
along  any  street  or  streets  in  the  city  of  Alton  and  the  town 
of  Upper  Alton,  subject  to  such  restrictions  as  may  be  imposed 
by  the  common  council  of  the  city  and  by  the  trustees  of  the 
town  of  Upper  Alton.  An  ordinance  was  adopted  authorizing 
appellants  to  lay  a  single  track,  with  necessary  turnouts,  etc., 
on  the  street  in  question.  It  provides  for  the  manner  in  which 
the  track  shall  be  laid,  and  the  culverts  constructed;  the  man- 
ner in  which  the  cars  shall  be  propelled,  the  rate  of  speed,  and 
declares  that  the  railway  company  shall  be  liable  for  damages 
to  property  or  person,  in  operating  their  road;  and  the  city 
reserved  the  right  to  prescribe,  regulate,  and  alter  the  grade 
of  the  streets  of  the  city  without  incurring  liability  to  the 
company  for  damages. 

It  also  appears  that  the  track  of  the  company  was  laid  under 
the  direction  of  the  city  engineer,  who  gave  his  personal  atten- 
tion to  the  matter,  and  this  culvert  was  constructed  according 
to  his  directions;  that  the  culvert  was  not  sufficient  to  dis- 
charge the  water,  as  it  was  constructed. 

Appellants  insist  that,  as  they  constructed  their  railway 
track  under  the  ordinances  and  under  the  control  of  the  city 
engineer,  they  cannot  be  held  liable  for  this  injury.  It  will 
be  conceded  that  there  was  no  law  requiring  them  to  construct 
their  track.  That  was  a  matter  of  choice,  and  purely  a  volun- 
tary act  on  their  part.  There  was  no  compulsion,  but  purely 
a  matter  of  profit  and  gain  on  the  part  of  the  company.  They 
accepted  the  charter  with  its  conditions,  and  it  was  for  them 
to  determine,  before  it  was  accepted,  whether,  when  they  com- 
plied with  the  terms  and  conditions  imposed,  it  would  be 
profitable.  Where  an  incorporated  company  of  this  character 
accept  their  charter  and  construct  a  railway,  it  is  an  implied 
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oonditioD  that  they  will  not  injure  others  hy  its  constmotion 
or  maintenance.  If  they  receive,  exercise,  and  enjoy  speoia) 
rights  and  privileges  over  those  enjoyed  by  the  community  at 
large,  it  must  be  implied  that  they  will  respond  in  damages 
to  all  persons  injured  by  the  construction  or  maintenance  oi 
their  track.  And  the  valuable  franchises  they  receive  are  cer- 
tainly sufficient  compensation  to  them  for  the  liability  thus 
incurred;  but  if  they  were  not,  it  is  a  rule  that  all  persons 
must  so  use  their  own  as  not  to  injure  others. 

When  the  city  prescribed  the  limitations  under  which  the 
company  could  lay  their  track,  it  was  for  them  to  determine 
whether  they  would  proceed  or  abandon  the  enterprise;  it  was 
for  them  to  say  whether  it  would  be  to  their  present  or  future 
advantage  to  accept  the  terms,  with  the  liability  to  damages 
to  others  growing  out  of  the  terms  imposed  by  the  city,  and 
proceed  with  the  work.  When  they  adopted  the  conditions 
imposed  by  the  city,  and  the  plans  prescribed  by  its  engineer, 
appellants  made  them  their  own.  They  were  free  to  accept 
or  reject  them,  and  having  accepted  them,  they  are  responsible 
for  the  damages  resulting  to  others  by  the  construction  of  the 
road  to  the  same  extent  and  precisely  as  though  the  plan  had 
been  suggested  and  carried  out  by  an  engineer  of  their  own. 

Whether  the  city  or  its  engineer  is  liable  over  to  appellants 
is  a  question  not  presented  by  this  record,  and  we  therefore 
refrain  from  discussing  it. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

''That  Which  is  Authobizbd  bt  hEomLATUBX,  wttedx  Strict  Soops  o# 
PowBA  OiviN,  CANNOT  BB  PuBUO  NuiBANOB,  bnt  it  may  bo  a  priTata  nni- 


ce,  and  the  legiBlatiire  grant  is  no  protection  against  a  private  action  fof 
damages  resalting  thereupon  ":  Wood  on  Kuisanoes,  sec.  767,  citing  the  prin- 
cipal case,  among  others;  compare  Hmchman  ▼.  Patermm  Hor$e  B,  B,,  84 
Am.  0eo.  262;  Da^U r.Ma^or  etc  qfNew  Tork,  07  Id.  186,  and  notea. 


Simpson  v.  Wbbnn. 

[60  ILUHOIB,  22X] 

BoBBown  or  Chattbl  will  not  bb  Pbbmittbd  to  8sr  vp  Toim  or  Hm> 
•BLF  nntfl  lie  has  restored  the  chattel  to  the  lender. 

Replevin.    The  opinion  states  the  case. 
E.  D.  MvMi^  for  the  appellant 
EMU  and  Foley ^  for  the  appellee. 
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• 

By  Coorty  Walkbb,  J.  This  wa«  an  aotum  of  refdeyiiiy 
broa(^  by  appellant  before  a  joBtioe  of  the  peace  of  Logan 
Coanty,  against  appellee,  to  leoover  a  doable-barrded  ebot- 
gon.  A  trial  was  had,  resulting  in  favoi  of  appellee,  and  the 
case  was  removed  to  the  circuit  court  of  Logan  County  by  ap- 
peal. The  case  was  again  tried  by  the  court  and  a  jury,  re- 
sulting as  it  had  before  the  justice  of  the  peace.  A  motion  for 
a  new  trial  was  entered,  bat  overruled  by  the  court,  and  a 
judgment  rendered  on  the  verdict;  to  reverse  which,  this  appeal 
is  prosecuted. 

It  appears  fifom  the  evidence  in  the  record  that  appellant 
was  a  lieutenant  in  Company  B  of  the  Second  Dlinois  Cavalry; 
that  when  encamped  near  Baton  Rouge,  in  Louisiana,  he  was 
ordered,  with  a  portion  of  the  men,  to  attack  a  squad  of  the 
enemy;  that  in  doing  so,  his  men  captured  a  lot  of  arms,  and 
that  when  they  came  to  be  turned  over  to  the  provost^marshal, 
that  officer  gave  the  gun  in  controversy  to  appellant.  Appellee 
claims  that  he  had  purchased  the  gun  of  another  member  of 
the  company,  who  was  on  the  expedition,  before  it  was  taken 
to  the  provost-marshal. 

Appellant  swears  that  he  brought  the  gun  home  and  had  it 
stocked,  and  that  appellee  requested  the  loan  of  the  gun,  when 
appellant  gave  him  an  order  on  Fossett,  who  had  it  in  his  pos- 
session, and  that  appellee  thus  obtained  possession  of  the  gun, 
and  refused  to  return  it  to  him  when  demanded. 

Appellee  swears  that  he  did  not  borrow  the  gun,  but  that 
appellant  gave  it  to  him,  on  his  claiming  to  own  it.  He  also 
introduced  evidence  tending  to  prove  that  he  purchased  the 
gun  before  it  was  taken  to  the  office  of  the  provost-marshal. 

Appellant  asked,  but  the  court  refused  to  give,  these  instruc- 
tions:— 

^'  The  court  instructs  the  jury,  on  behalf  of  the  plaintiff, 
that  if  they  believe  from  the  evidence  that  the  defendant 
[Wrenn]  borrowed  the  gun  in  controversy  from  the  plaintiff 
[Simpson],  and  afterwards  refused  to  deliver  up  possession  of 
the  gun,  upon  demand  being  made  by  the  plaintiff,  then  the 
right  to  the  possession  is  in  the  plaintiff,  and  the  jury  will  so 
£nd. 

"  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant  [Wrenn]  borrowed  the 
gun  in  controversy  from  the  plaintiff  [Simpson],  the  defend- 
ant then  became  the  bailee  of  the  plaintiff,  and  cannot  set  up 
title  to  the  gun  in  himself  in  this  action;  and  if  the  jury 
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further  find  that  the  defendant  refused  to  deliver  up  possession 
of  the  gun  after  demand  being  made  by  Simpson,  then  they 
will  find  for  the  plaintiff." 

The  whole  contest  in  this  case  turns  upon  the  refusal  to  give 
these  instructions,  and  in  giving  the  reverse  of  the  propositions 
they  contain.  It  is  urged  that  a  bailee  cannot  set  up  property 
in  himself  to  defeat  a  recovery  in  replevin  by  his  bailor.  The 
proposition  is  undeniably  true  that  a  bailee  of  property  may 
recover  it  of  his  bailor  if  he  can  show  that  he  is  lawfully  en- 
titled to  the  possession  and  use  under  a  valid  agreement, 
although  the  latter  may  be  the  owner.  The  action  of  replevin 
may  be  maintained  by  the  owner  against  any  person  wrong- 
fully in  possession,  as  in  such  case  the  right  of  property  carries 
with  it  the  right  of  possession.  But,  on  the  contrary,  a  person 
having  a  special  property  in  the  chattel  in  controversy,  en* 
titling  him  to  the  possession,  may  recover  it  in  this  form  of 
action  against  any  one,  even  the  owner.  The  statute  has  pro* 
vided  for  both  classes  of  cases. 

In  this  case,  it  is  contended  that  appellee  obtained  posses- 
sion of  the  gun  by  borrowing  it,  with  a  promise  for  its  return, 
and  thereby  admitted  either  that  appellant  was  the  owner,  or 
was  at  least  entitled,  as  against  himself,  to  the  possession; 
that  if  he  borrowed  the  property,  he  is  estopped  from  setting 
up  title  against  his  bailor  while  that  relation  exists  between 
them;  that  he  must  first  restore  possession  before  he  can  raise 
the  question  of  ownership  in  himself. 

It  is  said  by  Story,  in  his  work  on  bailments,  section  266: 
"  Even  if  the  lender  is  not  the  owner  of  the  thing,  the  borrower 
must  ordinarily  restore  it  to  him,  and  has  no  right  to  set  up 
the  title  of  a  mere  stranger  against  him,  for  the  lender  has  by 
his  contract  a  right  to  be  reinstated  in  his  possession."  He, 
however,  lays  down  the  rule  that  he  will  be  discharged  frdm 
liability  to  restore,  if  the  property  is  taken  from  him  by  legal 
recovery  by  the  owner. 

-  If  a  borrower  cannot  set  up  title  in  another  to  exonerate 
himself  from  a  return  of  the  property  to  the  lender,  why  should 
he  be  permitted  to  set  up  property  in  himself,  to  excuse  him 
from  a  performance  of  his  agreement  to  restore  the  property? 
It  would  seem  that  in  both  cases  the  reason  is  the  saiae.  A 
person  claiming  to  own  property  should  not  be  permitted  to 
get  possession  by  such  a  fraud,  and  then  refuse  to  restore  it 
because  he  claims  to  own  it.  This,  in  many  cases,  would  give 
him  an  undue  advantage,  as  it  would  impose  the  burden  of 
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proviag  ownership  on  the  lender,  by  a  preponderance  of  evi- 
dence, while,  had  it  remained  in  his  poesession,  the  burden 
would  have  been  on  the  opposite  party.  We  are  therefore  of 
the  opinion  that  if  appellee  borrowed  the  gun,  he  should  not 
be  permitted  to  set  up  title  in  himself  until  he  has  restored  it 
to  appellant. 

In  Burdeyy.  HamUUm,  15  Pick.  40  [25  Am.  Dec.  423],  it 
was  held  that  where  the  owner  of  property  gave  a  receipt  for 
it  to  an  officer  who  had  seized  it  under  process,  when  sued  for 
it  by  the  officer  he  could  not  set  up  title  in  himself  until  he 
first  restored  the  property  to  the  officer. 

In  this  case  the  evidence  as  to  the  loan  was  conflicting,  and 
it  should  have  been  fairly  left  to  the  jury  by  proper  instruc- 
tions. The  instructions  given  for  appellee  took  that  question 
from  the  jury,  while  those  asked  by  appellant  would  have  left 
it  for  their  determination.  These  instructions  asked  by  appel- 
lant, should,  therefore,  have  been  given. 

The  judgment  of  the  court  below  must  be  revera^^  and  the 
cause  remanded. 

Judgment  reversed. 

Baujce's  Right  to  Dbnt  BAn.OB'8  Title:  See  note  to  Hoatkr^t  Adm'r  t. 
Bhull,  I  Am.  Dec.  589;  Stephens  v.  Vamghan,  20  Id.  216;  Det^  ▼.  Haukma^  Si 
Id.  459;  King  ▼.  Biehards,  37  Id.  420. 


Knotts  v.  Preblbl 

[60  ILLIMOIB,  226.  J 

Pboxibx  to  Settle  Doubttitl  Right,  or  to  Get  Rn>  or  Doubtittl  Lia- 
BiLiTT,  is  Binding,  and  made  npon  a  good  and  valuable  consideratioii, 
although  the  promieor  was  mistaken  in  regard  to  his  liability. 

Note  is  without  Comsidebation,  where  it  is  made  by  one,  whose  building 
aecidently  took  fire,  to  another  to  whose  building  the  fire  extended,  un- 
der the  false  representations  of  the  latter  that  he  could  prove  the  former 
was  the  cause  of  the  fire,  thereby  indnoing  him  to  believe  that  he  was  in 
some  way  liable. 

Assumpsit.    The  facts  are  stated  in  the  opinion. 

Tipton,  Benjamin^  and  Rowelly  for  the  appellants. 
Williams  and  Burr,  for  the  appellee. 

By  Court,  Breese,  G.  J.    This  was  an  action  of  OMumpsU^ 
in  the  McLean  circuit  court,  by  George  W.  Knotts  and  Mat- 
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tbew  A.  Steers,  late  partners,  against  Charles  H.  Preble,  on  a 
promissory  note,  and  verdict  and  judgment  for  the  defendant. 

The  defense  was,  no  consideration.  The  cause  was  tried  by 
a  jury,  and  much  testimony  heard. 

It  appears  that  Preble  had  an  insurance  on  a  stock  of  goods 
in  a  storeroom  in  Lexington,  which  was  totally  destroyed  by 
fire,  which  extended  to  the  store  of  the  plaintiffs,  who  lost  sev- 
eral thousand  dollars  by  the  accident. 

The  plaintiffs,  by  Knotts,  persuaded  the  defendant  that  he 
was  under  some  sort  of  obligation  to  bear  a  part  of  their  loss, 
stating  that  the  fire  was  occasioned  by  a  defective  flue  in  the 
defendant's  building,  and  that  he  could  prove  it,  and  that  he 
could  prove  things  about  the  fire  that  defendant  little  thought 
of.  After  some  conversation  and  negotiation,  the  defendant 
gave  the  note  in  suit,  under  the  belief  that  plaintiffs  had  some 
kind  of  a  claim  on  him,  and  under  the  influence  of  representa* 
tions  made  to  him  by  Knotts  that  he  could  prove  the  fire  took 
place  from  defendant's  stove-pipe,  and  that  he  had  been  noti- 
fied  to  fix  the  pipe  and  flue,  and  that  he  had  paid  no  attention 
to  the  notice. 

Knotts,  in  his  examination,  stated  that  when  he  went  to  see 
Preble,  he  told  him  he  had  investigated  the  matter,  and  that 
he,  Preble,  was  the  cause  of  the  fire. 

It  was  under  these  circumstances  the  note  was  given,  and 
as  not  the  slightest  evidence  was  given  to  connect  Preble  with 
the  fire  as  occasioned  by  him,  there  was  no  legal  or  moral  ob- 
ligation upon  him  to  make  good  any  of  the  losses  of  Knotts 
and  Steers.  The  note  was  evidently  given  on  the  supposition, 
awakened  by  the  artfulness  of  Knotts,  that  Preble  was  liable. 
Knotts  had  not  investigated  the  matter,  and  had  no  ground  for 
the  pretense. 

It  is  no  doubt  true  that  a  promise  made  to  settle  a  doubtful 
right,  or  to  get  rid  of  a  probable  liability,  is  binding,  and  made 
upon  a  good  and  valuable  consideration,  and  it  is  no  defense 
for  the  promisor  to  say  he  was  mistaken  in  regard  to  his  lia- 
bility. But  this  is  not  such  a  case.  The  note  was  obtained 
solely  by  force  of  these  false  representations  made  by  Knotts 
that  he  could  prove  Preble  was  the  cause  of  the  fire.  Knotts 
failed  to  prove  any  such  thing.  The  facts  in  connection  with 
the  case  were  fairly  left  to  the  jury,  and  they  have  said  there 
was  no  ground  whatever  on  which  to  base  the  plaintiffs'  claim. 
This  destroys  the  idea  of  good  faith  on  plaintiffs'  part  in  making 
the  claim. 
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•  

As  to  the  instractions,  nine  were  asked  for  by  the  plamtifBg, 
the  first  three  of  which  were  given,  and  the  others  refdsed. 
The  three  instructions  given  by  the  oonrt  embraced  the  law  of 
the  case,  and  were  all  to  which  the  plaintifis  were  entitled  un- 
der the  evidence.  Those  refused  are,  for  the  most  part,  but 
mere  repetitions  of  the  principles  contained  in  those  given, 
and  given  or  refused,  could  not  affect  the  case  one  way  or  the 
other. 

No  objections  are  made  here  to  the  defendant's  instruction. 

On  a  careful  review  of  the  testimony  and  arguments  sub- 
mitted, we  are  satisfied  there  was  no  consideration  for  the 
note,  and  that  the  jury  have  done  full  justice,  and  as  we  per- 
ceive no  error  in  the  record,  the  judgment  must  be  aflSrmed. 

Judgment  affirmed. 

Ck)icPBOMX8s  07  DouBTVUL  Gladc  IB  Biimiva:  Farmer^  «As.  /ml  Odl  t. 
Ohemut,  aaUef  p.  402,  and  note  obUeoting  prior  cues  in  thia  soriM.  Hio  oom- 
promiao  of  »  doabtfol  right  is  a  snffioiant  oonsiderstion  for  a  pranlMs  JM- 
hoikmd  T.  Martka,  72  HI  62,  xef ening  to  tbe  prinoiptl 


Riley  v.  Quiolbt, 

[00  lUIHOIi,  SM.1 

Oamrneocnvm  Nomni  of  Unbioobdkd  Mobtoaoii^  Awobotd  bt  Possb- 

8I0M  OF    MOBTOikOBB,   OHLT  GOU  TO  EZTBHT  of  patting  peTBODS  upou 

inquiry,  and  reqniiing  a  mbBeqiUQt  pnrohaaer  to  apply  for  informatioit 
to  the  person  in  possession. 

PUBOHASSR  OF  LaND  IN  PO6SS88IOH  OF  TmBB  PERSON  MAT  DeAL  WITH  It 

on  the  presumption  that  the  title  is  in  fact  as  disdoaed  by  the  record,  if 
he  honestly  and  properly  applies  for  information  to  the  one  in  possession, 
as  to  his  rights,  and  is  willfully  refosed;  and  the  latter  will  be  estopped 
from  setting  up  an  unrecorded  instrument  to  the  injury  of  him  to  whom 
he  refused  the  information. 

Bill  to  foreclose  a  mortgage.  The  facts  are  stated  in  the 
opinion. 

J.  C.  and  C.  L.  ConUingj  for  the  appellant 

Hemdon  and  Zane^  for  the  appellee. 

By  Court,  Lawbsncb,  J.  This  was  a  bill  to  foredoee  a  morfc* 
gage,  brought  by  Hugh  Quigley  against  Robert  Riley  et  ol., 
and  the  record  discloses  the  following  foots: — 

In  August,  1862,  Michael  Quigley  executed  to  Hugh  Qaig« 
ley  a  mortgage  for  five  thousand  dollars.  In  July,  186% 
&^chael  sold  and  conveyed  the  mortgaged  premises  to  Robert 
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miey  for  two  tbonsand  fiye  hundred  dollars,  and  received  pay- 
ment. At  the  time  of  this  sale,  Michael  asffnred  Riley  there 
was  no  encumbrance  on  the  lands,  and  referred  him  to  the 
records.  Riley  employed  an  attorney  to  examine  the  title, 
and  he  found  no  mortgage  upon  the  record,  but  advised  Riley, 
as  the  latter  had  heard  Hugh  Quigley  claim  to  basve  a  mort- 
gage, to  inquire  of  him  befcn'e  pmrchasing,  and  for  that  pur- 
pose prepared  the  following  notice:  — 

"To  Hugh  Quiqlet, 

"  5tr, — I  am  making  arrangements  to  purchase  of  Michael 
H.  Quigley  the  following  described  real  estate,  situated  in 
Bang&mon  County,  Illinois,  viz.  [description  of  land  follows, 
including  the  land  mortgaged].  I  understand  you  say  you 
have  a  mortgage  on  said  land,  from  said  Michael  H.  Quigley, 
but  I  cannot  find  any  mortgage  on  record.  I  am  anxious 
to  have  the  particulars  of  said  mortgage,  so  as  to  deter- 
mine whether  it  would  be  advisable  for  me  to  close  my 
bargain  with  said  Michael  H.  Quigley.  He  says  he  never 
executed  a  mortgage  to  you.  I,  therefore,  request  you  to  re- 
cord your  mortgage  immediately,  or  send  me  a  copy  of  it,  or 
allow  me  to  examine  your  mortgage  within  five  days  from 
this  date.  If  you  do  not  give  me  in  some  way,  as  specified 
above,  a  full  statement  of  the  particulars  of  your  mortgage, 
and  I  shall  purchase  said  land,  I  shall  claim  it  without  any 
regard  to  your  mortgage,  and  hold  the  land  unencnmbeied  l^ 
your  mortage,  provided  you  have  any. 

kit 
"BOBBBT  X  RnjET. 

"July  2, 1868.  -* 

"Witness:  James  C.  Coakling." 

Riley,  taking  with  him  one  Raybom  as  a  witness,  proceeded 
to  the  residence  of  Hugh  Quigley,  who  was  then  living  on  the 
mortgaged  premises,  though  in  what  capacity  does  not  appear, 
and  served  the  foregoing  notice  upon  him.  At  this  point,  the 
evidence  is  contradictory.  Riley  swears  Quigley  told  him 
there  was  no  mortgage,  and  he  would  cane  him  off  the  place. 
Quigley  testifies  he  said,  in  the  presence  of  both  Riley  and 
Raybum,  that  he  had  a  mortgage,  and  then  told  Riley  to 
leave  the  place.  The  character  of  Quigley  for  veracity  is  im- 
peached by  several  witnesses. 

James  Raybum  testified  that  he  served  the  notice  on  Hugh 
Qoigley,  who  became  very  boiBterous,  and  told  Riley  to  get  off 
the  premises  or  he  would  cane  him.    When  Quigley  and  Riley 
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oommenoed  talking  in  that  way,  witness  thought  they  were 
going  to  have  a  fuss,  and  started  and  walked  away;  what  they 
may  have  said  after  he  stepped  away,  he  did  not  know.  Does 
not  recollect  that  Quigley  said  he  had  no  mortgage  on  the 
farm.  He  ordered  Riley  off  the  premises.  The  language 
which  Hugh  Quigley  used  was  after  he  read  the  notice,  and  is 
all  the  language  witness  recollects.  Quigley  did  not  use  any 
language  before  the  notice  was  read* 

The  testimony  of  Quigley,  that  he  stated  in  the  presence 
both  of  Riley  and  Raybum  that  he  had  a  mortgage,  is  thus 
contradicted  both  by  Riley  and  Rayburn,  and  the  latter  is  a 
disinterested  witness.  It  is  true,  as  urged  by  counsel  for  ap- 
pellee, that  self-interest  would  have  prompted  Quigley  to  state 
that  he  had  a  mortgage,  but  it  is  equally  true  that  self-interest 
would  have  dictated  a  full  and  explicit  statement  of  the  par- 
ticulars of  the  mortgage,  as  requested  by  the  notice,  and  even 
by  his  own  testimony  this  he  did  not  give.  But  whatever  his 
own  interest  would  have  dictated,  the  case  must  be  decided 
upon  the  evidence;  and  from  this  it  is  clear  he  treated  the 
application  of  Riley  as  an  insult,  and  drove  him  from  the 
premises.  It  is  probable  there  was  ill  feeling  between  them, 
as  the  record  discloses  that  Quigley  was  soon  afterwards  ar- 
rested for  an  assault  upon  Riley;  and  if  their  relations  were 
unfriendly,  it  is  not  so  improbable,  as  counsel  seem  to  suppose, 
that  Quigley  refused  the  desired  information,  since  it  is  very 
certain  that  he  drove  Riley  from  the  premises  by  threats  of 
violence.  The  entire  testimony  compels  us  to  the  conclusion 
that  for  some  reason  he  was  angry  at  being  served  with  the 
notice;  and  instead  of  giving  the  information  which  Riley  had 
a  right  to  ask,  treated  him  with  contumely,  and  refused  to 
satisfy  him  with  regard  to  the  mortgage. 

What,  then,  were  the  rights  of  these  parties?  Riley  wag 
desirous  of  purchasing  the  land,  and  had  employed  an  attor- 
ney in  order  to  secure  an  unencumbered  title.  The  record 
showed  such  a  title  in  Michael  Quigley,  and  the  latter  as- 
sured him  the  record  spoke  the  truth.  But  either  from  rumor, 
or  from  the  possession  of  Hugh  Quigley,  he  had  such  informa- 
tion as  to  put  him  on  inquiry,  and  make  it  his  duty  to  apply 
to  the  latter  in  order  to  give  him  an  opportunity  to  make 
known  the  exact  nature  of  his  claim.  This  he  did,  and  thus 
•discharged  all  the  duties  imposed  upon  him  by  the  law.  On 
the  other  hand,  Hugh  Quigley  disregarded  the  requirements  of 
the  law  at  every  step.    He  ought  to  have  recorded  his  mort- 
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gage.  This  deliDqnency,  however,  the  law  excused  if  he  was 
in  possession  under  it,  or  if  a  person  dealing  with  the  land 
had  information  in  regard  to  the  encumbrance.  The  proof  as 
to  the  character  of  the  possession  is  not  clear;  but  admitting 
all  that  can  be  claimed  in  that  regard,  and  admitting,  what  is 
undoubtedly  true,  that  Riley  had  heard  something  of  a  mort- 
gage, although  assured  by  his  vendor  there  was  none,  yet 
the  law  accepts  this  constructive  notice  in  lieu  of  a  record 
only  to  the  extent  of  putting  persons  upon  inquiry,  and  requir- 
ing a  subsequent  purchaser  to  apply  for  information  to  the 
person  in  possession,  or  to  him  who  is  said  to  hold  the  mort- 
gage. The  law  says  this  is  required  by  good  faith;  but  it  also 
must  surely  say  that  if  such  information  is  honestly  and  prop- 
erly asked  on  the  one  side,  and  willfully  refused  on  the  other, 
he  who  has  done  all  in  his  power  to  acquire  it  may  deal  with 
the  land  on  the  presumption  that  the  title  is  in  fact  as  dis- 
closed by  the  record.  It  can  never  permit  a  person  both  to 
keep  his  mortgage  from  the  record,  and  to  refuse  information 
in  regard  to  it  to  one  who  has  a  right  to  apply,  and  does  so  in 
a  proper  manner.  The  mortgagee  who  does  this  must  be  held 
estopped  from  setting  up  his  mortgage  to  the  injury  of  him 
to  whom  he  has  refused  the  information.  He  has  no  right  to 
withhold  the  information,  and  if  he  wantonly  does  so  from  one 
who  is  about  purchasing  the  property,  the  plainest  dictates  of 
equity  and  good  faith  require  that,  as  against  such  purchaser, 
his  mortgage  shall  lose  its  force:  Wendell  v.  Van  Rensselaer ,  1 
Johns.  Ch.  354;  Storrs  v.  Barker^  6  Id.  167  [10  Am.  Dec.  316]. 

In  the  opinion  of  a  majority  of  the  court,  the  decree  must 
be  reversed  and  the  cause  remanded. 

Decree  reversed.  

Possession  ov  Land  as  Noticb  or  Rights  op  Onx  in  Possbssion:  Set 
HutUer  v.  Walton,  73  Am.  Dec.  543,  and  note;  MorrUon  v.  KeUy,  74  Id.  169, 
and  note;  Bloomer  v.  JJenderson,  77  Id.  453;  Blankensfup  ▼.  Douglas,  82  Id. 
608;  DuUon  v.  WaracJiau«r,  82  Id.  765.  Open  and  visible  possession  of  land 
is  notice  to  the  world  that  the  occnpant  has  some  inteiest  in  it,  and  whoever 
buys  it  while  that  possession  continues,  takes  it  subject  to  that  interest: 
FUni  V.  I/ewis,  61  lU.  306,  citing  the  principal  case;  but  a  person  put  upon 
inquiry  is  not  bound  to  do  more  than  apply  to  the  party  in  interest  for  in- 
formatioa:  Convene  v.  BktmricA,  90  Am.  Dec.  230. 
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PoBTBE  V.  Cubby* 

\JS01UJMOU,  119.] 

Pabxnvb  BATmn  Aor  of  Copabtkeb,  not  wiUun  fhe  aoope  and  nnge  of 
the  partaiienhip^  in  pnrdiasmg  property  on  the  firm  credit^  by  obtaining 
posacnian  and  aeDing  it  aa  firm  properly. 

Assumpsit  by  Poirter  against  Cuiry  aud  Majors,  as  partuerSy 
for  the  balance  of  the  price  of  a  mare,  claimed  to  have  been 
sold  by  the  plaintiff  to  the  defendants.  Curry  alone  was 
served.  The  defendant  had  a  verdict  and  judgmeat,  and  the 
plaintiff  appealed. 

Skinner  and  Mctrehj  for  the  appeUant. 

Warren  and  Wheat,  for  the  appellee. 

• 

By  Court,  Lawbbkcb,  J.  Curry  and  ICajors  wore  partners 
in  the  manufeicture  (rf  wagons,  ajod  in  August,  1867,  sold  a 
wagon  to  Porter,  the  appellant,  for  $110,  for  which  be  gave 
his  note.  Soon  afterwards,  Pc^rt^c,  by  an  arrangement  with 
Majors,  sold  the  latter  a  mare  for  $200,  and  received  therefor 
his  own  note,  aaid  one  executed  by  Majors  for  $90.  Porter 
swears,  however,  that  Majors  claimed  to  be  purchasiBg  the 
horse  for  the  use  of  the  firm,  aud  on  the  credit  of  the  firm, 
and  that  he  himself  suf^aed  he  was  taking  the  firm  note, 
instead  of  the  individual  note  of  Majors,  and  not  being  able 
to  read,  did  not  discover  his  error  until  Majors  abseonded  and 
he  showed  his  note  to  a  neighbor.  Majors  absco&ded  to  Mis- 
souri a  few  days  aft^r  the  purchase,  taking  with  him  the  mare. 
Curry  pursued  Majors,  obtained  possessiim  of  the  snare,  and 
sold  her.  Porter  brought  this  suit  against  the  firm  to  recover 
the  ninety  dollars,  and  it  is  resisted  on  the  ground  that  the 
mare  was  not  required  in  the  business,  and  therefore  Majors 
had  no  power  to  buy  her  on  the  firm  credit. 

It  is  clear,  however,  even  if  the  purchase  of  a  horse  was 
not  within  the  scope  and  usage  of  such  a  partnership  as  ex- 
isted between  Curry  and  Majors,  yet  if  the  mare  was  in  fact 
purchased  on  the  firm  credit,  and  if  Curry  afterwards  claimed 
her  from  Majors  as  firm  property,  and  obtained  possession  of 
her  on  that  ground,  he  thereby  ratified  the  act  of  Mitt<^s  in 
buying  her  on  the  partnership  credit.  He  cannot  be  permit- 
ted at  the  same  moment  to  claim  the  benefit  of  the  purchase 
and  deny  its  obligations.  This  view  of  the  law  was  embodied 
in  the  sixth  and  seventh  instructions  asked  by  plaintiff,  and 
they  should  have  been  given.     For  the  same  reason,  the  first 
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infliruction  given  for  the  defendant  should  have  been  refused. 
It  puts  the  case  to  the  jury  whoUj  on  the  question  of  an  origi- 
nal power  by  Majors  to  buy  on  the  firm  credit,  and  makes  the 
case  turn  entirely  upon  that,  leaving  the  question  of  ratifica- 
tion altogether  out  of  view. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

pABTZnEB  MAY  BiND  CSOPABTXOBB  BT  COMTBAOIS  AKB  AOIS  WITHnr  Soon 

OF  Pabtnebship  BuHiNBSSy  Iwt  not  otherwise,  unless  assented  to:  CmethwaU 
▼.  S088,  37  Am.  Dec.  613;  BenUeif  ▼.  Whiie,  88  Id.  186;  BiwAUm  ▼.  Frey,  46 
Id.  138;  Flemming  v.  PreaeoU,  45  Id.  766;  Lamer  v.  MeCdbe,  48  Id.  173; 
OrcKiar  ▼.  KiHttr,  51  Id.  7^;  Warder  ▼.  NewcUgate,  62  Id.  667;  Kmsler  v. 
M€Ccmi8,S3ld.  711;  Burganr.  Lgell,  56  Id.  53;  Muaeey  ▼.  JEToft;  55Id.  234; 
MeKinney  ▼.  Brighton  55  Id.  512;  WeeUm  Stage  Co,  v.  WaXher,  65  Id.  789; 
Hekm  V.  Mtdmffifimt  4M  Id.  688;  BMeman  ▼.  Bank  qf  Middktawn,  70 
Id.  142;  Loekwood  ▼.  BeekwUh,  72  Id.  69;  Wright  v.  Boynton,  72  Id.  319; 
Ltmdmt  Sofw^fe  Fund  Boeietg  v.  S<9gerd»um  Swinge  Bk,  78  Id.  890;  StodaoeU 
T.  DiUinsMm,  79  Id.  621;  OriewM  y.  Baaen,  82  Id.  380;  SBUmaai  ▼.  Zoc^ 
oiim^  83  Id.  96;  Heenan  ▼.  .^asft,  83  Id.  790;  Nwih  Pemuybxmia  Coal  Co.'e 
Afpeed,  84  Id.  487;  Moreknm  t.  Ncrthnp,  89  Id.  211;  Barker  t.  Ifofifiy  96 
IL9JX 


OOLLIKS   U    HaTTS. 

fio  tLuvom,  atr.] 

DnsimAjm  nr  AonoNS  vob  Malicious  Pbosboutiov  8B0I7I1>  bb  Allowbb 
Gbbat  hianrmm  ov  Ixqumr,  for  t}ie  pupose  of  ahowing  probable 


Js  D  Comfbtbbt  to  Sffow  ON  Cboss-bzahination  ov  WrrNBss  nm  Plain- 
nvr,  IN  AonoN  vob  Maliceous  Pbosioution,  that  he  beoatne  a  member 
ef  tha  molders'  nnion  alter  be  left  the  defendants'  employment^  as  eetab- 
Uahing  the  inflnenees  nnder  which  the  witness  was  placed  by  joining  the 
udoDy  although  tha  evidence  did  not  technically  pertain  to  the  matter  of 
the  direct  examination,  where  the  prosecntion  complained  of  as  malioions 
was  instituted  by  the  proprietors  of  a  foundry,  who  employed  men  con- 
trary  to  the  rules  of  the  union,  against  certain  persons  connected  with 
the  amen,  who  had  oonspiiied  to  entice  away  the  defendants'  employees. 

b  ni  CaMFKriNT  vob  Dbvxnpanis^  in  Aohon  iob  Maldcioub  Pbosbcu- 
TEOir,  TO  Sbow  what  was  the  object  oi  a  meeting  of  their  emj^oyees, 
whldi  was  attended  by  the  plaintift  whether  the  meeting  was  held  at 
the  place  of  meeting  of  the  melders'  union,  and  whether  the  defendants' 
cmployeea  had  made  any  complaints  before  the  strike,  and  what  connec- 
tioa  the  plaintiff  had  witii  socih  oomplaints,  mi  establishing  a  conspiracy, 
and  officious  intermeddling  and  unwarranted  conduct  by  the  members  of 
the  nnion,  where  the  prosecution  complained  of  as  malicions  was  insti- 
tuted bgr  the  proprietors  of  a  foundry,  who  employed  men  contrary  to 
tha  ralfla  ol  fihe  onion,  against  oertain  persons  conneoted  with  the  union, 
who  bad  oonspifed  to  enim  Bway  the  defendants'  •wpLay^en, 
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It  is  CoMFmsT  ior  Dvahj>avi%  ih  Aotsoh  ior  Mauckmjs  Pbowbuu- 
noN,  TO  Show  What  Omnov  was  Orrma  Them  bt  thbib  AnoRinEr 
u  to  their  right  of  action  and  arrest  of  the  pUintiif,  without  being  eon- 
fined  to  the  inquiry  whether  the  attorney  adyiaed  the  action  to  be 
farongbt. 

Bbdioiho  Aonov  ajftbb  Takhto  Coufbext  Lual  AmriCB  that  a  right  ol 
action  ezisti,  will,  in  most  cases,  reliere  it  from  the  charge  of  haTUig 
been  faron^t  malicionsly  and  withont  probable  canae. 

Case  for  malicious  prosecution,  brought  by  William  B. 
Hayte  against  Frederick  Collins  and  others.  The  facts  are 
sufficiently  stated  in  the  opinion. 

N,  Buahnelly  Skinner  and  Marshy  and  Wheat  and  Matey ^  tea 
the  appellants. 

Jackson  Orimshaw^  and  Warren  and  Wheats  for  the  appellee. 

By  Court,  Breese,  C.  J.  We  have  confined  our  attention 
chiefly  to  the  three  errors  first  assigned  by  appellants,  which 
are  as  follows:  Excluding  legal  and  proper  evidence  offered 
by  appellants,  and  in  sustaining  objections  to  legal  and  proper 
questions  put  by  appellants;  refusing  to  permit  appellants  to 
propound  to  witnesses  at  the  trial  legal  and  proper  questions, 
and  in  refusing  to  permit  proper  questions  put  to  witnesses  by 
appellants  to  be  answered;  permitting  appellee  to  put  illegal 
and  improper  questions  to  the  witnesses,  ahd  to  give  illegal 
evidence  to  the  jury. 

We  have  looked  carefully  into  the  testimony  found  in  the 
bill  of  exceptions,  and  are  satisfied  that  much  of  the  evidence 
offered  by  appellants  and  excluded  should  have  been  received. 

The  action  was  case,  for  a  malicious  arrest,  the  plaintiff 
having  been  arrested  by  defendants  in  an  action  brought 
by  them  against  him  and  others  for  enticing  away  their  ap- 
prentices, which  action  was  dismissed  by  them,  no  trial  hav- 
ing been  had. 

The  facts  briefly  are,  that  appellants  were  extensively 
engaged  in  the  iron  foundry  business,  at  Quincy,  employing  a 
very  large  capital,  and  doing  a  heavy  and  profitable  business 
under  the  free  system,  as  distinguished  from  the  antagonist 
system  of  the  molders'  union.  They  had  at  one  time,  in  1864, 
carried  on  their  establishment  under  the  rules  and  control  of 
this  union,  but  changed  it  to  a  free  foundry,  and  adopted  a 
system  of  apprenticeship  and  journeyman  work  prohibited 
under  the  system  of  the  molders'  union.  On  O^s  change  by 
appellants,  the  union  molders  employed  by  them  quit  work^ 
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and  in  June,  1866,  all  the  apprentices  of  appellants  quit  their 
employment 

Appellee  being  considered,  with  others,  an  active  instigator 
of  the  strike  by  their  apprentices,  and  who  belonged  to  the 
molders'  union,  was  prosecuted  for  his  alleged  unlawful  con- 
duct in  enticing  away  their  apprentices,  and  bail  required  in 
a  large  sum  of  money,  which  resulted  in  his  short  imprison- 
ment. 

It  is  in  Tain  to  say,  when  the  evidence  is  considered,  that 
appellee  was  not  actively  hostile  to  appellants'  establishment. 
Many  witnesses  establish  this  fact. 

That  the  molders'  union  were  directly  implicated  in  the 
attempt  to  break  up  appellants'  free  establishment  is  abun- 
dantly proved,  and  that  appellee  was  an  active  participant 
therein  appears  to  be  well  established  by  the  testimony. 

This  design  existing  with  the  molders'  union,  it  became 
very  important  to  show  that  the  witnesses  for  the  plaintiff 
became  members  of  that  union  after  they  left  appellants;  but 
when  the  question  was  asked,  on  cross-examination,  where 
great  latitude  is  allowed,  of  a  witness  if  he  had  joined  the 
molder's  union,  the  court  would  not  permit  the  question  to  be 
put.  In  this  the  court  erred;  for  although  it  did  not  techni- 
cally pertain  to  the  matter  of  the  direct  examination  of  the 
witness,  still  it  was  admissible  to  show  the  influences  under 
which  the  witness  was  placed  by  joining  the  molders'  union. 

All  the  questions  put  to  Smeiderkamp,  on  cross-examination, 
and  rejected  by  the  court,  should,  on  the  above  principle,  have 
been  allowed,  and  so  with  Hairing  and  Carter.  The  refusal 
of  the  court  to  permit  them  to  answer  the  questions  put  on 
cross-examination  was  erroneous. 

The  question  put  to  defendants'  witness,  Pfeiffer,  by  the 
defendants,  as  to  what  he  learned  was  the  object  of  the  meet- 
ing at  the  engine-house,  was  so  applicable  to  the  whole  matter 
in  controversy,  the  witness  having  stated  appellee  was  at  that 
meeting,  that  it  is  difficult  to  perceive  on  what  ground  it  was 
excluded;  and  so  of  the  question  which  immediately  followed 
it,  and  excluded, — *'  Was  or  was  not  this  meeting  held  at  the 
place  of  meeting  of  the  molders'  union?"  The  objection  was 
not  that  the  question  was  leading,  but  that  it  was  an  improper 
question  in  itself.  We  think,  as  a  conspiracy  was  sought  to 
be  proved  by  appellants  by  members  of  this  union  against 
them,  these  questions  were  very  proper,  as  tending  in  that 
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diractiQiL  80  the  qneafeiQii  pot  to  LopAz,  of  the  same  nsfcoro^ 
ehould  have  been  answered  by  him,  for  the  reasons  given. 

This  question  put  to  Emery,  a  witness  fat  de&iidants,  ''State 
whether  there  was  any  complaint  among  the  apprentices  before 
the  strike,"  in  the  ticw  we  take  of  the  case,  was  pertinent, 
whetlier  appellee  was  connected  with  the  ''complaints"  or 
not.  An  effort  was  made  by  defendants  to  connect  him  with 
the  strike,  and  defendants  should  have  been  allowed  to  show 
there  was  really  no  complaint  by  the  apprentices.  The  infer- 
ence would  then  be  a  fair  one  that  they  struck  by  reason  of 
the  officious  intermeddling  and  unwarranted  conduct  of  plain- 
tiff and  others.  All  the  questions  propounded  to  this  witness 
which  were  disallowed  by  the  court  should  have  been  allowed, 
and  the  same  may  be  said  of  those  put  to  McElfrish,  who  was 
a  member  of  the  molders'  union,  and  stood  in  the  position  of 
an  unwilling  witness,  with  whom  great  latitude  of  examina- 
tion is  allowed. 

When  the  nature  of  the  action  is  considered,  the  onus  of 
proof  of  probable  cause  being  on  the  appellants,  justice  re- 
quires they  should  not  be  closely  circumscribed  in  their  efforts 
to  that  end.  It  is  the  duty  of  every  citisen,  knowing  a  crimi- 
nal offense  has  been  committed,  to  give  notice  thereof  to  the 
authorities,  and  if  a  prosecution  is  instituted,  and  £ails,  he 
ought  to  be  allowed  to  go  into  an  examination  of  all  the  facts 
and  circumstances  attending  the  case,  in  order  to  his  own  jus- 
tification. Were  not  this  so,  but  £9W  persons  would  be  found 
willing  to  incur  the  risk  of  a  prosecution  against  a  suspected 
malefactor,  an  action  for  a  malicious  prosecution  to  ensue 
upon  his  acquittal. 

But  we  do  not  intend  to  go  into  any  frxamination  of  the 
proof  in  this  case,  as  going  to  show  probable  cause,  but  only 
to  state  a  safe  principle,  that  in  such  actions  great  latitude  of 
inquiry  is,  and  should  be,  indulged. 

Another  error  was,  refusing  to  permit  Mr.  Bushnell,  one  of 
appellants'  counsel,  who  had  stated  that  they  had  consulted 
him  and  stated  the  facts  of  the  case,  to  answer  what  opinion 
he  gave  them  as  to  their  right  of  action  and  arrest  of  appellee. 
The  court  would  only  allow  him  to  be  asked  if  he  advised 
bringing  the  suit  by  appellants. 

Now,  it  is  very  apparent  this  latter  question  was  an  imper- 
tinent one,  so  far  as  Mr.  Bushnell  or  any  other  high-minded 
lawyer  might  be  concerned,  for  such  lawyers  do  not  advise 
clients  to  bring  suits.     They  give  them  the  law  on  the  facts 
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stated.  We  question  very  much  if  Mr.  Bushnell  ever  advised 
a  client  to  bring  an  action.  The  appellants  had  a  right  to 
have  the  specific  question  asked  of  Mr.  Bushnell  answered  bj 
him, — did  he  advise  appellants  that  they  had  a  right  of 
of  action,  not,  did  he  advise  the  action  brought. 

Bringing  an  action  after  taking  competent  legal  advice  that 
a  right  of  action  exists,  will,  in  most  cases,  relieve  it  from  the 
charge  of  having  been  brought  maliciously  and  without  prob- 
able cause.  Appellants  were  entitled  to  have  the  precise 
question  put  and  answered  by  Mr.  Bushnell. 

For  these  errors,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 

Advice  ov  Cowsel  as  NioAmmro  Maucjb,  and  Showino  Pkobabli 
Gausb:  See  Tocum  v.  PoUy,  36  Am.  Deo.  683,  and  note;  Ortffin  v.  Chubb,  58 
Id.  85;  BarOeU  v.  Brwm,  75  Id.  675;  i?owv.  Inam,  85  Id.  373.  The  prind- 
pal  case  waa  cited  in  Anderson  v.  Friendy  71  HI.  479,  to  the  point  that  it  is  a 
qnestion  of  £act  whether  a  party  has  fairly  commtinicated  to  his  connael  the 
facts  within  his  knowledge,  and  used  reasonable  diligence  to  ascertain  the 
truth,  as  also  whether  he  acted  in  good  faith  upon  the  advice  received  from 
counsel,  to  be  determined  by  the  jury  from  the  evidence. 

Ths  principal  case  was  pollowsd  in  Comatoek  v.  Wood,  50  lU.  362;  Cof- 
fins ▼.  FMer,  60  Id.  859,  which  arose  out  of  the  same  difficulty.  The  prin- 
otpal  case  ag»in  oame  before  the  oonrt  in  CoUma  v.  Hayte^  60  Id.  363. 
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[60  ILUHOIS,  870.] 
VALIDnT  OV  CONTRAOT  IB  TO  BE  Gk)VEBNED  BT  LAW  OV  PlAOS  WHERE  It 

18  Made,  as  a  general  rule;  although  the  laws  of  the  state  where  the 
contract  is  made  will  not  be  permitted  to  contravene  the  positive  laws, 
institutions,  and  policy  of  the  state  where  the  contract  is  sought  to  be 
enforced. 
Obaitel  Mortgage  Which,  bt  Laws  of  State  where  It  is  Made,  is 
NOT  PER  Se  Fraudulent  as  to  bona  Jide  creditors  of  the  mortgagor,  be- 
cause the  property  is  permitted  to  remain  in  the  possession  of  the  mort- 
gagor after  the  maturity  of  the  debt,  will  be  so  construed,  notwithstandiog 
that  by  the  laws  of  another  state,  into  which  the  property  is  snbeeqnently 
brought  by  the  mortgagor,  and  where  it  is  attached  by  a  bona  ^de  real* 
dent  creditor  of  the  mortgagor,  it  would  be  fraudulent  per  se. 

Rbplbvin.    The  facts  are  stated  in  the  opinion. 

WQlia'rti  H.  Underwood  and  L.  H,  Hite^  for  the  appellanl 
Oeorge  W.  Da/v%$  and  0,  KcsmeVf  for  the  appellee. 
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By  Court,  Walker,  J.  Thia  was  an  action  of  replevin 
brought  by  appellant,  in  the  city  court  of  East  St  Louis,  on 
the  twenty-fourth  day  of  March,  1868,  against  appellee,  to  re- 
cover two  mules,  a  two-horse  wagon,  and  a  set  of  double  har- 
ness. After  a  trial  in  that  court,  the  cause  was  removed  to 
the  circuit  court  of  St.  Clair  County,  by  appeal,  and  tried  at 
the  October  term,  1868,  and  resulted  in  a  judgment  in  favor 
of  appellee,  from  which  this  appeal  is  prosecuted. 

The  bill  of  exceptions  shows  that  it  was  tried  upon  the  fol- 
lowing agreed  state  of  facts  and  evidence: — 

"  That  John  A.  Knight  was,  on  the  first  day  of  May,  1867, 
and  continued  to  be  until  this  suit,  a  resident  and  citizen  of 
St.  Louis,  Missouri;  that  he  duly  executed  the  deed  oflTered  in 
evidence  to  secure  a  bona  fide  debt,  which  was  unpaid  at  the 
commencement  of  this  suit;  that  said  Knight  became  indebted 
to  George  Pointen,  a  resident  of  St.  Clair  County,  Illinois,  for 
coal,  and  Pointen  sued  out  of  the  city  court  of  East  St.  Louis 
(a  court  having  full  jurisdiction  of  the  case)  an  attachment 
against  the  goods  of  said  Knight,  directed  to  said  Canty,  who 
levied  on  the  same,  and  took  from  the  possession  of  Knight 
said  property,  the  same  being  at  the  time  in  East  St.  Louis. 

'^  That  said  Knight  kept  said  property  in  St.  Louis,  Missouri, 
and  at  the  time  of  the  attachment  it  was  used  temporarily  to 
haul  coal  from  the  city  of  East  St.  Louis,  Illinois,  and  that 
Pointen  gave  Knight  credit  on  account  of  his  supposed  owner- 
ship of  this  property. 

"  It  is  also  stipulated  that  Canty  was,  at  the  time  of  the 
seizure,  and  ever  since,  marshal  of  the  city  of  East  St.  Louis, 
and  the  property  attached  is  part  of  the  property  mortgaged; 
that  Knight,  the  mortgagor,  was  in  possession  of  the  mort- 
gaged property  until  said  attachment,  and  that  said  mortgage 
was  made,  acknowledged,  and  recorded  according  to  the  laws 
of  the  state  of  Missouri;  and  that  both  parties  may  refer  to 
the  statutes  of  Missouri  on  the  hearing  of  this  case,  as  was 
done  in  the  court  below,  where  all  the  above  facts  were  ad- 
mitted." 

The  deed  referred  to  is  a  deed  of  trust,  made  by  Knight  to 
Mumford,  the  plaintiff,  for  the  benefit  of  Huse,  Loomis,  &  Co., 
all  residents  of  the  city  and  county  of  St.  Louis,  and  state  of 
Missouri.  It  is  dated  May  1,  1867,  is  given  to  secure  said 
firm  in  a  note  of  that  date  for  the  payment  of  $2,908.88,  and 
six  months  after  date,  with  interest  at  ten  per  cent  per  annum, 
made  by  said  Knight  to  said  firm.    Among  other  property 
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described  in  the  deed  is  one  span  of  mules  and  one  two-horse 
wagon,  etc.  The  property  is  conveyed  in  trust  to  Mumford, 
to  be  released  upon  payment  of  notes  when  due;  and  upon 
failure  to  do  so,  said  trustee  to  sell  said  property  in  St.  Louis, 
at  public  sale,  for  cash,  etc.,  after  notice,  etc.,  proceeds  to  be 
applied  to  payment  of  costs  and  expenses  of  the  trust,  and  pay- 
ment of  said  note,  and  balance  to  Knight,  or  to  his  heirs  or 
assigns.  The  deed  was  acknowledged  on  the  thirteenth  day 
of  May,  1867,  before  a  notary  public,  and  filed  for  record  in 
the  proper  office  in  St.  Louis  County  on  the  day  following. 

The  chattel  mortgage  law  of  Missouri  is  the  same  as  the- 
first  section  of  our  statute.  Section  8,  Revised  Laws,  1845, 
page  527,  is  this: — 

''No  mortgage  or  deed  of  trust  of  personal  property  here- 
after made  shall  be  valid  against  any  other  person  than  the^ 
parties  thereto,  unless  possession  of  the  mortgaged  property 
shall  be  delivered  to  and  retained  by  the  mortgagee  or  trustee, 
or  cestui  que  trusty  or  unless  the  mortgage  or  deed  of  trust  be 
acknowledged  or  proven,  and  recorded  in  the  county  in  which 
the  mortgagor  or  grantor  resides,  in  such  manner  as  convey- 
ances of  land  are  by  law  directed  to  be  acknowledged  or 
proven  and  recorded." 

Tbere  is,  however,  this  difference  in  the  two  statutes,  that 
while  there  is  but  slight  difference  in  the  phraseology  between 
the  first  section  of  our  statute  and  the  eighth  section  of  the  Mis- 
souri law,  the  third  section  of  our  act  declares  that  possession  of 
the  mortgaged  property  may  remain  with  the  mortgagor,  if  it 
is  so  provided  in  the  conveyance.  Under  the  Missouri  statute, 
the  courts  of  that  state  have  held,  where  possession  remains 
with  the  mortgagor,  that  it  is  not  fraudulent  per  8e,  as  against 
creditors,  but  that  it  might  be  shown  to  be  bona  fide:  Shepherd 
V.  Trigg^  7  Mo.  151.  And  in  the  case  of  Bevana  v.  Bolton,  31 
Id.  487,  it  was  held  that  the  removal  of  the  mortgagor  with 
the  property  to  another  county  in  the  state  from  that  in  which 
the  mortgage  was  executed  does  not  subject  such  property  to 
levy  and  sale  on  execution  against  the  mortgagor,  or  affect 
the  title  of  the  mortgagee.  That  court  holds  that  after  the 
maturity  of  the  debt,  the  mortgagee  has  the  legal  title,  and 
may  sue  for  and  recover  it  as  his  own:  Robinson  v.  Campbell^ 
8  Id.  365.  This  court  holds  the  same  rule.  But  that  court 
holds  that  possession  by  the  mortgagor  for  a  length  of  time 
after  the  maturity  of  the  debt  may  be  shown  to  have  been 
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fair,  as  against  creditors  and  purchasers,  and  the  mortgagor 
may  hold  the  property:  Shepherd  y.  Trigg,  iupra. 

The  seventh  section  of  onr  chattel  mortage  law  extends  the 
operation  of  that  statute  to  deeds  of  trust,  and  such  other  con- 
veyances of  personal  property  as  have  the  effect  of  a  mortgage, 
nr  as  create  a  lien.  This  court,  as  early  as  in  the  second 
volume  of  our  reports,  in  the  case  of  Davenport  v.  ThamUmj 
1  Scam.  296,  following  the  common-law  rule,  as  announced  in 
Twyne'$  Case,  3  Coke,  80  b,  held  that  in  all  conveyances  of 
personal  property,  permitting  it  to  remain  with  the  vendor  is 
fraudulent  per  se,  and  void  as  to  creditors  and  purchasers, 
unless  such  possession  be  consistent  with  the  deed.  And  since 
the  adoption  of  our  statute,  the  same  rule  has  been  fully  recog- 
nized and  applied  in  numerous  other  cases,  in  which  it  has 
been  held  to  be  equally  fraudulent,  as  to  creditors  and  pur- 
chasers, to  permit  the  property  to  remain  with  the  mortgagor 
after  the  maturity  of  the  debt,  although  there  may  have  been 
a  provision  in  the  mortgage  permitting  him  to  retain  it  until 
the  debt  matured:  Frink  v.  Statts,  24  111.  632;  Beed  v.  Evans^ 
19  Id.  594;  Cass  v.  Perkins,  23  Id.  382;  and  other  cases  might 
^»e  .cited. 

It  will  be  seen  from  these  cases  that  the  construction  given 
to  our  statute  is  different  from  that  given  to  the  Missouri  act; 
and  it  may  have  been  for  the  plain  reason  that  where  our 
statute  provided  that  the  parties  might  declare  in  the  mort- 
gage that  the  property  should  remain  with  the  mortgagor,  the 
legislature  intended  to  leave  the  common-law  rule,  as  an- 
nounced in  Twyne^s  Case,  supra,  in  full  force,  except  where  the 
parties  expressly  agreed,  in  the  conveyance  itself,  when  duly 
recorded,  that  the  possession  should  not  accompany  the  lien. 
No  other  construction  could  reasonably  have  been  given  to  our 
act  than  that  which  our  court  has  adopted.  The  question, 
then,  arises,  as  to  which  rule  shall  be  adopted  when  property 
has  been  mortgaged  in  Missouri,  and  their  statute  has  been 
fully  complied  with,  by  acknowledgment  and  recording  of  the 
deed,  and  such  chattels  remain  in  the  possession  of  the  mort- 
gagor after  the  maturity  of  the  debt,  and  the  property  is  after- 
wards brought  into  this  state,  and  a  bona  fide  creditor  seizes 
it  under  execution  or  attachment,  and  it  is  claimed  by  the 
mortgagee. 

As  a  general  rule,  the  validity  of  a  contract  is  to  be  gov- 
erned by  the  law  of  the  place  where  it  is  made;  and  the  law 
of  the  place  where  the  contract  was  made  is  admitted  to  en- 
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able  the  courts  to  enforce  the  contract  as  it  was  intended  by 
the  parties  entering  into  it.  But  such  foreign  laws  will  not 
be  permitted  to  contravene  the  positive  laws,  institutions,  or 
policy  which  prohibit  such  a  contr|U)t:  Story's  Conflict  of 
Laws,  sec.  327. 

But  it  is  not  opposed  to  the  policy  of  this  state  to  enforce 
contracts  made  in  Missouri,  according  to  the  laws  of  that  state, 
when  they  are  not  based  upon  an  immoral  or  criminal  con- 
sideration. It  has  been  held  by  this  court  that  a  contract  en- 
tered into  in  another  state,  and  in  conformity  to  their  laws, 
may  be  enforced,  and  the  rate  of  iuterest  collected  under  the 
contract  according  to  the  laws  of  that  state,  although  it  may 
be  larger  than  the  rate  allowed  by  our  laws:  MeAUister  v. 
Smith,  17  111.  328  [65  Am.  Dec.  651].  In  this  question  of  in- 
terest each  state  adopts  that  rate  which  it  regards  for  the  best 
interest  of  its  citizens;  and  this  is  purely  a  question  of  policy, 
and  that  policy  will  not  prevent  the  enforcement  of  a  contract 
lawfully  made  in  another  state,  although  it  contravenes  our 
policy,  or  notwithstanding  it  might  be  injurious  to  our  citizens. 
This  rule  is,  however,  never  adopted,  when  it  would  contra- 
vene our  criminal  laws,  or  would  sanction  vice  and  immorality, 
or  is  against  a  positive  prohibition  of  law.  It  is  such  policy 
that  prohibits  the  enforcement  of  laws  of  other  states  in  our 
courts.  This  court  has  held,  in  several  cases,  that  contracts 
made  in  other  states  will  be  enforced,  although  not  conforming 
to  our  laws,  if  they  are  in  accordance  with  the  laws  of  the 
state  where  they  were  executed:  Smith  v.  Whitakerj  23  Id. 
367;  Phinney  v.  Baldwiny  16  Id.  108. 

In  the  case  of  Blystone  v.  Burgetty  10  Ind.  28  [68  Am.  Dec. 
658],  it  was  held  that  a  chattel  mortgage  made  in  Illinois,  in 
good  faith,  and  not  recorded,  was  not  valid  as  against  a  pur- 
chaser from  the  mortgagor,  who,  after  executing  the  mortgage, 
removed  to  Indiana,  although,  the  court  say,  had  it  been  re- 
corded they  would  have  found  no  difficulty  in  sustaining  it; 
and  as  to  personal  property,  they  were  inclined  to  give  a 
mortgage  the  same  effect  as  it  had  in  the  state  in  which  it 
was  executed;  and  in  the  case  of  Kanaga  v.  Taylor ,  7  Ohio  St. 
134  [70  Am.  Dec.  62],  the  same  rule  is  announced.    In  the 

case  of  Smith  v.  Hutchinge^  30  Mo.  383,  it  was  held  that  a 
mortgage  made  in  and  valid   by  the  laws   of  Kentucky, 

although  invalid  if  made  in  Missouri,  would  be  enforced  in 

the  courts  of  the  latter  state.    The  cases  of  Booker  v.  Stacy, 
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25  Miss.  471,  Holt  v.  Renwick^  11  N.  H.  285,  and  Langworthy 
V.  lAtteUj  12  Cash.  Ill,  are  to  the  same  effect. 

These  authorities  seem  to  be  in  point,  and  announce  rules 
which,  if  recognized,  must  govern  this  case.  We  have  been 
referred  to  no  adjudged  case  that  announces  a  different  rule. 

If  this  were  not  so,  a  person  purchasing  property  in  Mis- 
souri from  a  mortgagee  where  the  debt  was  past  due,  and 
having  a  valid  title  by  coming  to  this  state  with  the  property, 
would  be  liable  to  lose  it  in  an  action  of  replevin  by  a  pur- 
chaser from  the  mortgagor.  In  that  state  the  sale  by  the 
mortgagor  would  be  void,  but  valid  and  binding  in  this  state, 
while  such  a  sale  by  the  mortgagee  would  be  valid  in  that,  but 
void  in  this  state.  We  are,  for  these  reasons,  of  the  opiniou 
that  the  case  must  be  governed  by  the  law  of  comity. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

OoNnuoT  18  TO  BB  QovKRNED  BT  Law  OF  pLAOB  wuxBX  Hadx:  Tmoig 
V.  Harris,  61  Am.  Dec  170,  and  note;  PJmmey  y.  Baldwin,  61  Id.  G2;  8mUk 
V.  (Mfrty,  61  Id.  617;  Emerwn  v.  Patridge,  62  Id.  617;  Peds  ▼.  HSthard,  62 
Id.  605;  Sean  v.  SkropMrt,  66  Id.  206;  Loekwood  v.  MUeheU,  70  Id.  78;  Hmd 
V.  StandaH,  77  Id.  79;  Ayer  v,  Tilden,  77  Id.  365;  H^crUn  v.  8inainder/er, 
85  Id.  5d9;  Lewis  v.  Headley,  87  Id.  227;  GaUiano  v.  Pierrt,  89  Id.  643;  Frank- 
Un  V.  Twogood,  96  Id.  73;  nnlees  it  is  to  be  performed  elsewhere:  Towig  t. 
Harris,  supra;  McAlUgfer  v.  Umith,  65  Id.  651;  Kanago  ▼.  Taylor,  70  Id.  62; 
Afason  v.  Dousay,  85  Id.  368;  City  qf  Attrora  v.  Wesi,  85  Id.  413;  Lewis  ▼. 
Headley,  87  Id.  227;  Stricter  v.  TinkhaTn,  89  Id.  280;  Kennedy  v.  Knighi,  94 
Id.  543;  Daeis  v.  Morion,  96  Id.  345;  Ivey  v.  Lalland,  97  Id.  475. 

Chattel  Mortoaob  Valid  whebb  Madb  Vald>  Evxbtwhbbx:  Kanaga 
V,  Taylor,  70  Am.  Dec.  62,  and  note  in  which  the  queetioii  is  ooDBideredL 


City  of  Olnbt  v.  Harvbt. 

[50  iLUHors,  458.] 

INDKBTBDNB88    IhOUBBKD    BT    LfOORPORATED  ToWlf    IB  NOT    BXTUIOUBHBD 

by  the  change  of  the  town  into  a  city  by  an  act  of  the  legislature. 

JUDOHBNT  WmCH  IS  KULLITY  BBCAUSB   RbNDBRBD  AOAIH8T  CtSY  COUlfGII. 

UV8TEAD  or  Cm,  MAT  BE  VACATED  by  the  coort  at  a  subsequent  term. 
Court  has  Sake  JuBiSDicnoM  oveb  Cmr  ab  It  would  hatb  Had  OTxm 

Town,  where,  pending  an  action  against  the  town,  the  town  is  changed 

into  a  city  by  an  act  of  the  legislature. 
Municipal  Corporation  icat  bb  Compelled  bt  Mandamus  to  Pat  Jitimi- 

MENT  Rendered  against  It,  there  being  no  other  adequate  remedy,  mm 

an  execution  cannot  be  levied  upon  its  property. 
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Maiidamub.    The  fiEu^ts  are  stated  in  tne  opinion. 
/.  O.  Bowman^  for  the  appellant 
Silas  L,  Bjryan^  for  the  appellees. 

By  Court,  Lawbence,  J.  In  1866,  Harvey  and  Boyd,  the 
appellees  herein,  brought  suit  against  the  then  town  (now 
city)  of  Olney,  to  recover  a  sum  of  money  which  the  town 
had  illegally  required  them  to  pay.  The  case  came  to  this 
court,  and  we  held  the  town  liable,  and  remanded  the  case  for 
another  trial,  the  judgment  in  the  circuit  court  having  been 
in  favor  of  the  town.  The  case  is  reported  in  42  HI.  836. 
Before  the  order  remanding  the  case  was  entered  in  this  court, 
the  town  of  Olney  had  been  converted,  by  an  act  of  the  legis- 
lature, into  a  city.  At  the  June  term,  1867,  of  the  circuit  court 
of  Richland  County,  the  case  was  redocketed  against  the  presi- 
dent  and  trustees  of  the  town  of  Olney,  and  at  a  subsequent  day 
of  the  term  the  city  council  of  the  city  of  Olney  were  substi- 
tuted as  defendants,  notice  upon  the  late  president  and  trus- 
tees of  the  town  and  upon  the  new  mayor  and  city  council 
having  been  served  and  proved.  The  city  council  did  not 
appear,  and  judgment  was  rendered  against  them. 

At  the  next  November  term,  it  having  been  discovered  that 
the  city  of  Olney,  instead  of  the  city  council,  should  have 
been  made  defendant,  and  a  new  notice  having  been  served 
upon  the  mayor  and  council,  the  case  was  again  docketed,  the 
judgment  of  the  June  term  set  aside,  the  case  submitted  to  a 
jury,  and  upon  their  verdict  a  judgment  was  rendered  for  the 
present  aj^Uees.  The  city  did  not  appear  either  at  the  June 
or  November  term. 

The  city  refused  to  pay  the  judgment  thus  rendered,  and 
this  mandamus  was  sued  out  to  compel  it  to  do  so.  The  cir- 
cuit court  awarded  a  peremptory  mandamuSj  and  the  city 
appealed. 

It  is  insisted  by  counsel  for  appellant  that  upon  the  dis- 
solution or  civil  death  of  a  corporation  all  debts  due  to  or 
from  it  are  extinguished.  This  is,  of  course,  the  rule.  The 
individual  corporators  would  not  be  liable,  unless  made  so  by 
the  terms  of  their  charter.  But  in  this  case  the  corporation 
has  not  been  destroyed.  The  city  of  Olney  is  the  same  mu- 
nicipality as  the  town  of  Olney.  It  has  merely  changed  its 
machinery  of  government  and  the  titles  of  its  officers,  and  is 
ealled  a  city  instead  of  a  town.    But  it  is  the  same  munici- 
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pality.  It  oongisto  of  the  Bame  feofie^  and  whatever  oari)o- 
rate  property  the  town  poBsessed  would  without  dispute  deyolire 
upon  the  city.  The  first  sectioD  of  the  eharter  (Tohime  1, 
Private  Laws  of  1867,  page  824)  providea  that "  the  inhabi- 
tants of  the  town  of  Ohiey"  shall  constitute  a  corporation 
under  the  name  of  the  **  city  of  OIney,"  and  the  last  soetion 
prorides  for  the  conturaanoe  in  office  of  the  town  officeni  until 
the  city  offioen  ahall  be  elected  and  qnaUfied,  thus  showing 
that  the  legislature  considered  itaelf  to  be  merely  changing  the 
municipal  £arm  of  government,  and  adding  to  its  powers  and 
privilegee.  But  the  municipal  corporation  that  incurred  the 
debt  now  sought  to  be  recovered  still  remains  a  municipal 
corporation;  and  to  hold  that  it  can  set  its  creditors  at  defi- 
moe  by  proearing  the  legislaton  to  caU  tt  •  city  instead  of  a 
town,  and  ito  officers  mayor  and  aldermen  instead  of  president 
and  trustees,  would  be  such  a  burlesque  upon  justice  thai  the 
proposition  needs  but  to  be  stated  to  be  rejected. 

It  is  said,  however,  that  the  court  had  no  power  at  the 
November  term  to  set  aside  the  judgment  of  the  June  term 
against  the  city  council.  That  judgment  was  a  nullity,  as  the 
city  council  was  not  a  corporation,  and  the  court  did  not^  by 
this  void  judgment  against  the  city  council,  lose  its  jurisdic- 
tion. In  this  collateral  proceeding,  we  do  not  look  at  irregu- 
larities. The  only  question  is,  Did  the  courts  at  its  November 
term,  have  jurisdiction  over  the  city?  Holding,  as  we  do, 
that  the  town  and  the  city  were  substantially  the  same  corpo- 
ration when  the  case  was  remanded,  and  notice  g^ven  to  the 
official  authorities  of  the  city,  the  court  had  the  same  juriadio- 
tion  over  it  that  it  would  have  had  ov^  the  town  if  the  style 
of  the  corporation  had  remained  unchanged. 

It  is  in  proof  that  payment  was  demanded  of  the  city,  and 
refused;  and  as  under  the  former  decisions  of  this  court  an 
execution  cannot  be  levied  on  the  city  property,  the  relator 
has  no  adequate  remedy  but  by  mandamus^  and  the  peremp- 
tory writ  was  properly  awarded. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

V4G4TXN0  Von)  JuDQMXirrs  AfTiB  Lapsi  Of  OonamBKABLB  XnoL — At 
a  general  rule,  eveiy  jad^fment  regularly  entered  beoomee  final  at  the  end  of 
the  term:  Freeman  on  Judgments,  sec  96;  Morgan  v,  Hay^  12  Am.  Dec. 
147,  and  note;  Rawdfm  ▼.  Rapley,  58  Id.  370;  bat  a  judgment  which  ia 
a  nuUitj  may  be  vacated  by  the  coort  which  readeied  it  at  any  time: 
Freeman  on  Judgments,  sec.   98;  Sht^flfrd  t.  OSbmi,   1  Abb.   902; 
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SkOeay.  UeKiUgkC,  1  Gkuefa  a  a  M;  W«Mi  v«  Lm$,  4  McLean,  854;  Bmrit 
▼.  Eardmnan,  14  Baw.  S94;  PsMim  ▼.  McCkumakan,  <62  Ala.  56;  Chine  ▼. 
BoTTTh  47  Oa.  476;  Fvmum  v.  Oorter,  9  Kan.  674;  CoUen  ▼.  McOeiee,  64 
Miss.  621;  iS^tadfcer  ▼.  Cooper  Cirew^  Court,  25  Mo.  401;  Dederiek*9  Adm'r  ▼. 
I?ic^,  19  Wend.  108;  Manufacturer's  efc.  £tndb  t.  B&gd,  S  Denio,  267;  ffml- 
leUr.  Rlghier9,  13  H<yw.  Pr.  43;  Bmder  v.  A«i)B»,  3  Dey.  149;  &  CL,  22  Am. 
Deo.  714»  716;  Whmkmr.  Amierson,  3  Dot.  ft  B.  9;  a  C,  32  Am.  Dec  661; 
JTeaAm  ▼.  Bankt^  10  Ired.  381;  &  (X,  61  Am.  Dee.  393;  Harvey  v.  JBdmunds, 
68  K.  C.  243;  Cawlet  y.  Ha^fee,  69  Id.  406;  Huad  v.  Teatman,  3  Ohio,  15; 
Reynolde  r.  Btanabury,  20  Id.  344;  /n  re  CoOe^  £)rreef;  11 K.  L  472;  /Msr«* 
y.  Belk,  2  Strob.  207;  8.  C,  47  Am.  Deo.  591,  596;  ITifb  t.  i)iclMm  6  Bioh. 
487;  FranlMy.  Leebt^,  45  Vt.  896;  Boee  t.  Batrkert  4  Hen.  &  M.  439;  Fieier' 
ton  ▼.  iVte9«pfi»  13  Phila.  82,  86;  Poopk  T.  Ormu,  Id  Pac.  Bep.  197. 

MAK9A1IU8    WILL    LiS    TO    OOICFXL    MnVXOIPAL    CORPOBATION    TO    PaT 

JuDOMXNT:  Coy  ▼.  Ci^y  CounciZ  <if  Lyons,  86  Am.  Deo.  539,  and  note;  note  to 
Dane  v.  Def^,  89  Id.  738;  and  this  is  the  proper  remedy:  Town  vf  Lyons  ▼. 
Cooledge,  89  IQ.  595;  it  h  error  to  award  an  execution  against  tlie  corpoea- 
tion:  CUy  qf  Bloomingion  ▼.  ^rolnv,  77  Id.  197;  both  citing  the  principal 


The  frinoipal  cask  is  cttbd  in  Chamberhin  ▼.  CUy  qfBoansmUe,  T!  Ind. 
546,  to  the  point  that  the  change  of  a  city  charter  does  not  thereby  change 
the  existing  ordinances  that  are  in  harmony  with  the  charter  as  changed; 
andmCl^qf  Cairo  y.  Campbell,  116  IQ.  309,  to  tiie  point  that  where  a  court 
has  jmrisdiotion  of  the  parties  and  of  the  enbjoet-matter,  in  a  enit  against  a 
mnnicipal  ooiporaticii,  its  judgment  against  the  corporation,  uitil  reversed 
or  set  aside,  is  absolutely  condosive  in  a  proceeding  by  mandamus  to  compel 
the  corporate  authorities  to  levy  and  collect  a  tax  to  discharge  the  same,  as 
to  the  right  of  the  plaintiif  tiierein  to  reoeive  and  the  dnty  of  the  defend- 
ant to  pay  the  amount  of  it. 


Dban  v.  Bailey. 

[60  iLLiiroxs,  48L] 

ifA»mT»T>  Woman  doss  not  Rxndkb  hbr  Pbbsonal  PnoFtBrr  Liable 
lOR  HlR  HuBBAN d's  Debts,  merely  by  allowing  him  to  have  a  geoeial 
nee  and  oontrdl  over  it,  consistent  with  their  oommon  intereeU;  although 
if  abe  permits  her  husband  to  deal  with  and  aell  it  as  hia  own,  a  pur* 
chaser  from  him  would  be  protected. 

Acnoaf  cm  a  reploTin  bond.  The  £Gurt8  are  stated  in  the 
opinion. 

Gkorge  W.  WaU^  for  the  appellant. 

Henry  and  Foukcj  for  the  appellee. 

By  Court,  Lawbsncb,  J.  This  was  an  action  on  a  replevin 
bond,  brought  by  Bailey,  ae  sheriff,  against  Sophia  B.  Dean 
and  others,  under  the  following  circumstances: — 

Executions  against  W.  W.  Dean,  the  husband  of  the  said 
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Sophia,  had  been  levied  on  a  mule,  a  quantity  of  potatoes, 
and  a  horse-power.  His  wife  replevied  this  property  from  the 
sheriff,  but  the  suit  was  dismissed,  without  a  trial,  upon  the 
merits.  The  sheriff  then  brought  this  suit  upon  the  bond, 
and  the  defendants  pleaded  that  the  property  replevied  was 
the  property  .of  Sophia  E.  Dean.  On  this  plea,  issue  waa 
joined,  and  a  trial  had,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff,  from  which  Sophia  E.  Dean  appealed. 
There  was  evidence  that  her  husband  was  wholly  insolvent, 
and  that  the  farm  upon  which  they  lived  had  been  bought 
with  the  money  of  the  wife,  derived  in  part  from  the  estate  of 
her  father,  and  in  part  from  other  relations.  There  was  simi- 
lar evidence  in  regard  to  the  purchase  of  the  horse-power  and 
mule.  The  potatoes  had  been  raised  upon  the  farm,  as  she 
testifies,  by  labor  paid  with  her  money. 

The  court  gave  to  the  jury,  for  the  appellee,  the  following 
instructions:  — 

''  3.  If  the  jury  believe,  from  the  evidence,  that  Sophia  E. 
Dean  allowed  W.  W.  Dean  to  buy  and  sell  the  personal  prop- 
erty on  said  farm  as  his  own,  and  in  his  own  name,  without 
giving  notice  to  the  world  that  he,  W.  W.  Dean,  was  only  an 
agent,  and  that  the  property  in  controversy  was  a  part  of  said 
property  so  bought,  then  they  will  find  the  value  of  said  prop- 
erty for  plaintiff. 

"4.  If  the  jury  believe  from  the  testimony  that  the  horse- 
power and  mule  in  question  were  used  and  controlled  by  W. 
W.  Dean,  as  his  own  property,  with  the  knowledge  and  con- 
sent of  Sophia  E.  Dean,  and  that  at  the  time  of  such  use  and 
control  said  Dean  was  the  head  of  the  family  of  Sophia  E. 
Dean,  then  they  will  find  for  the  plaintiff  the  value  of  the 
property  proven. 

''  5.  The  jury  are  further  instructed  that  they  must  believe 
the  property  in  question  was  acquired  by  Sophia  E.  Dean  fix>m 
some  person  other  than  her  husband,  and  by  and  independent 
of  him,  and  that  such  was  not  used,  exercised,  or  controlled  by 
Dean  as  his  own  property,  with  her  knowledge  and  consent, 
before  they  can  find  for  the  defendant." 

It  is  plain  that  the  rule  laid  down  in  these  instructions 
would,  in  many  cases,  substantially  destroy  the  protection 
which  the  statute  in  regard  to  the  property  of  married  women 
was  designed  to  give.  Undoubtedly,  if  a  married  woman,  own- 
ing personal  property,  permits  her  husband  to  deal  with  and 
sell  it  as  his  own,  a  purchaser  from  him  would  be  protected  in 
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his  title  against  a  claim  by  ber,  but  it  would  be  on  the  ground 
that  ehc  had  held  him  forth  to  the  world  as  her  agent,  with 
power  to  sell.  But  if  we  were  to  hold  that  a  wife,  owning  per- 
sonal property,  rendered  it  liable  for  her  husband's  debts, 
merely  by  allowing  him  to  have  a  general  use  and  control  over 
it,  as  laid  down  in  these  instructions,  the  property  of  the  wife 
could  be  secure  only,  as  suggested  by  counsel,  by  a  practical 
divorce,  a  menaa  et  thoro^  and  by  setting  up  a  domestic  estab- 
lishment entirely  apart  from  her  husband.  Take  for  example 
such  a  case  as  the  present,  and  there  must  be  many  like  it, 
where  the  husband  and  wife  live  upoii  a  farm,  which,  with  the 
stock  upon  it,  has  been  bought  with  the  money  of  the  wife* 
It  must  follow,  from  the  nature  of  the  relation  between  hus- 
band and  wife,  from  their  mutual  confidence  and  their  common 
interests,  that  the  husband,  to  all  outward  seeming,  would  use 
much  of  the  property  as  if  it  were  his  own.  Living  under  the 
same  roof  with  his  wife,  the  head  of  the  family,  and  as  solici- 
tous for  the  material  prosperity  of  his  wife  as  for  his  own,  it 
would  be  unavoidable  that  he  should  exercise  the  same  care 
and  control  over  her  property  as  he  would  over  his  own,  and 
in  the  eyes  of  the  public,  have  the  same  freedom  in  its  use. 
We  must  construe  this  statute  for  the  protection  of  married 
women  in  accordance  with  the  intent  of  its  framers,  and  ac- 
cept all  its  innovations;  and  when  the  legislature  has  said  that 
a  married  woman  may  own  a  horse  in  her  own  right,  it  is  im- 
possible for  us  to  say  that  if  she  allows  her  husband  to  ride  or 
drive  that  horse  as  he  would  one  of  his  own,  she  thereby  for- 
feits her  title  to  his  creditors.  As  we  have  already  remarked, 
such  use  must  necessarily  follow  from  the  relation  of  husband 
and  wife,  if  such  trust  and  confidence  exist  between  the  par- 
ties as  should  exist,  and  as  the  law  supposes  to  be  implied  in 
that  relation. 

It  may  be  said  that  under  this  construction  of  the  statute 
the  husband,  using  his  wife's  property  as  his  own,  would  be 
able  to  obtain  a  credit  to  which  he  was  not  entitled.  This  is 
true,  and  this  consideration  was  probably  not  forgotten  by  the 
legislature  when  it  passed  the  law,  but  that  body  did  not  deem 
the  fact  that  the  husband  might  occasionally  obtain  an  unde- 
served credit,  a  sufficient  reason  for  withholding  from  the  wife 
a  just  protection  in  the  enjoyment  of  her  own  property,  and 
it  is  simply  our  province  to  apply  the  law  as  we  find  it 
written. 

Undoubtedly,  the  attempt  will  so  often  be  made  to  use  thiB 
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law  as  a  coyer  Ibr  fraud  that  jories  Bhoald  always  exercise  a 
rigid  scmtiny  in  cases  of  this  character.  In  order  to  prevent 
the  statute  from  being  thus  perverted,  we  should  still  hold,  as 
we  held  in  Wortman  v.  Pricey  47  111.  22,  that  if  the  wife  places 
her  money  in  the  hands  of  her  husband,  to  be  used  by  him  in 
trade,  it  is  virtually  a  loan  to  him  of  the  money,  and  his  stock 
in  trade  would  be  liable  for  his  debts.  8o,  too,  we  should  hold, 
as  we  held  in  Elijah  v.  Taylor j  37  Id.  249,  if  the  husband  by 
his  personal  labor  raise  a  crop  upon  the  land  of  his  wife,  it 
would  be  liable  for  his  debts,  subject,  probably,  to  a  lien  on 
her  part  for  a  reasonable  rent,  though  this  point  did  not  arise 
in  that  case.  But  on  the  other  hand,  if  the  wife  has  invested 
her  money  in  a  farm,  and  in  the  stock  and  implements  neces- 
sary for  its  cultivation,  which  would  often  be  the  best  mode  of 
providing  for  her  children,  we  see  no  reason  why  she  should 
not  employ  the  aid  of  her  husband  in  its  management,  withoat 
subjecting  her  property  to  execution  for  his  debts. 

We  are  of  opinion  that  the  third,  fourth,  and  fifth  instrao- 
tions  given  for  the  appellee  should  have  been  refused. 

For  these  errors  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


MiHRnin  Wotus,  wHxraiB  Rsndsks  Sbpaeats  FftonDErr  Luau 
Husband's  Bibts  bt  ALLownra  Hm  to  hats  Uis  aho  Oomtmk.  of  Its 
See  Lewis  ▼.  John$,  96  Am.  Dec  40;  Oiiddm  ▼.  Ta^,  91  Id.  96;  Rmtk  ▼. 
Voughi,  98  Id.  769.  It  doee  not  follow,  becaoBe  »  wife  mareiy  allows  her 
hnsbsnd  to  hare  a  general  use  and  oontrol  over  her  personal  property,  con- 
sistent with  their  common  interests,  and  the  proper  enjoymsiit  ol  it  bv  both, 
that  it  should  become  liable  to  the  payment  of  his  debts:  Aiwmw  ▼.  Ctabaagk^ 
76111.  96;  Bloody.  Bamm,  79  Id.  438;  and  see  fTaOerT.  Cmrrington.  74 Id. 
466;  bat  if  she  place  her  separate  funds  in  her  husband's  hands  for  the  pur- 
pose of  oarrying  on  any  general  trade,  although  in  her  name,  and  the  boa- 
band  by  his  labor  and  skill  increases  the  funds,  the  entire  cspital  and  the 
inerease  will  not  oonstitote  the  separate  estate  of  the  wife,  bvt  wiU  be  liable 
for  the  husband's  debts:  WOttm  ▼.  Loomk,  66  Id.  866;  RMmnnw.  Bmmo,  M 
Id.  866.    The  pfinoipal  case  is  cited  to  these  pwpositiisns. 
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Eysteb  V.  Hatheway. 

(fiO  ILUNOU,  62L] 

HvaBAVD  GAHHOT  Sus  Alonb  TO  Ektobcb  HIS  WivbVi  Rmar  to  Homb- 
sniD^  by  seeking  to  avoid  a  release  thereof  executed  by  her,  but  she 
ehouU  join  witb  bim. 

GnsmcAss  or  AaKvowiaaicsiiT  to  MokcqaqXp  Rtconvo  tbat  Wm 
BsuJUWD  HX»  HomarrsAD  Bjobt,  mat  bx  Ikpxacexd  for  fraud,  dnreea, 
or  iindBe  influence,  it  seems,  on  a  bill  in  equity  filed  for  that  purpose, 
or,  perhaps,  by  way  of  defense  to  a  suit  to  enforce  the  mortgage. 

Monnr  Bokbowzd  to  Pubchabs  Lahd  d  not  Pubobasb-momet,  within 

"the  mimiing  of  the  Illinois  statute  declaring  that  the  homestead  right 

ahenld  not  be  oUimed  against  a  debt  due  for  the  purchase-money.    The 

statute  only  applies  to  persons  occupying  the  relation  of  yendor  and 

▼endee. 

Bill  in  chanceiy,  filed  by  Samuel  Eyster  against  Elias  C. 
Hatheway  and  others.  The  bill  alleged  that  the  complain- 
ant, Eyster,  and  his  wife,  Sarah,  had  executed  and  delivered 
to  Joseph  C.  Hatheway  a  deed  of  trust  of  certain  premises,  to 
secure  the  payment  of  a  sum  of  money  borrowed  by  Eyster 
from  Hatheway  to  pay  the  last  installment  of  the  purchase 
price  of  the  premises,  which  Eyster  had  purchased  from  one 
Redick;  that  thereafter  Hatheway,  pretending  that  he  wished 
to  give  Eyster  more  time,  but  really  desiring  to  obtain  from 
Eyster's  wife  a  relinquishment  of  her  homestead  right,  applied 
to  Eyster  and  his  wife  to  have  a  new  mortgage  of  the  prem- 
ises executed,  and  accordingly  a  new  note  and  mortgage  were 
executed;  that  the  mortgage  and  certificate  of  acknowledg- 
ment purported  to  release  the  homestead  right  of  the  wife,  but 
that  the  officer  who  wrote  the  acknowledgment  did  not  ask 
her  whether  she  voluntarily  relinquished  such  right,  nor  did 
he  say  anything  in  relation  thereto,  and  that  she  never  in- 
tended to  relinquish  it;  and  that  thereafter,  Joseph  C.  Hathe- 
way pretended  to  assign  the  note  and  mortgage  to  Elias  C. 
Hatheway,  but  that  there  was  no  valid  consideration  for  such 
assignment,  and  it  was  done  to  defeat  any  plea  of  usury  that 
the  complainant  might  interpose  to  the  payment  of  the  note. 
The  bill  sought  to  impeach  the  certificate  of  acknowledgment. 
The  court  dismissed  the  bill  on  the  hearing. 

DwiglU  F.  Camenm,  for  the  appellant. 
Oray^  Avery^  and  Bushnelly  for  the  appellees. 

By  Court,  Walker,  C.  J.  Complainant  has  no  separate  in- 
terest in  the  premises,  or  right  to  its  occupancy,  that  will 
autboiijie  him  to  file  a  bill  in  his  own  name  to  en&roe  th» 
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right  of  his  wife  to  the  benefit  of  the  homestead  act.  If  lira. 
Eyster  and  himself  have  a  right  to  claim  the  premises  as  a 
homestead,  they  should  join  in  exhibiting  a  bill  for  its  protec- 
tion. Unless  she  were  before  the  court,  no  decree  could  be 
rendered  affecting  her  rights  in  the  premises.  If  the  settle- 
ment of  her  right  to  hold  the  homestead  is  sought,  she  should 
have  been  a  complainant  in  the  bill.  For  this  reason,  the 
court  below  committed  no  error  in  dismissing  the  bill. 

If  a  bill  were  properly  framed,  alleging  fraud,  duress,  or  un- 
due influence  of  the  husband  in  procuring  her  release  of  the 
right  of  homestead,  and  the  bill  were  sustained  by  proof,  it 
would  seem  that  a  decree  might  be  rendered  canceling  that 
portion  of  the  deed  and  certificate  that  states  that  she  released 
her  right  or  claim  to  the  premises  as  a  homestead,  or  if  a  bill 
were  filed  by  the  holder  of  the  deed  of  trust,  it  might,  perhaps, 
be  set  up  as  a  defense,  but  a  reformation  of  a  deed  could  not 
be  had  in  such  a  suit,  except  by  a  cross-bill.  It  is  a  familiar 
maxim  of  the  law,  that  fraud  avoids  all  transactions,  even 
records  themselves.  Then,  if  a  record  may  be  impeached  for 
fraud,  no  reason  is  perceived  why  the  certificate  of  acknowl- 
edgment to  a  deed  may  not,  for  the  same  reason.  It  was  so 
held  in  Louden  v.  Blythe,  16  Pa.  St.  532  [55  Am.  Dec.  527;] 
Shroder  v.  Jameson,  3  Wheat.  457;  Swift  v.  Cassell,  23  111.  242. 
And  inasmuch  as  a  deed  may  be  avoided  for  duress,  the  same 
would  seem  to  be  true  if  an  acknowledgment  of  a  deed  were 
procured  by  that  means. 

It  was  insisted  that  the  money,  to  secure  which  this  deed  of 
trust  was  given,  was  purchase-money,  and  the  premises,  in 
any  event,  are  liable  to  be  sold  for  its  satisfaction.  If  it  were 
established  that  the  money  borrowed  by  appellant  from  ap- 
pellee was  paid  to  Redick  for  the  land,  still  it  does  not  follow 
that  it  was  purchase-money.  It  appears  that  the  premises 
were  purchased  of  Redick,  and  the  money  for  which  this  debt 
was  incurred  was  paid  on  the  last  installment  due  on  the  pur- 
chase. The  statute,  in  declaring  that  the  homestead  right 
should  not  be  claimed  against  a  debt  due  for  the  purchase- 
money,  obviously  used  the  language  in  its  ordinary  and  popu- 
lar signification.  All  persons  understand  the  term  "  purchase- 
money  "  to  mean  the  price  agreed  to  be  paid  for  the  land,  or 
the  debt  created  by  the  purchase.  It  is  not  understood  to 
mean  a  debt  due  another  person  than  the  vendor.  In  this 
case,  the  debt  was  created  for  money  loaned,  and  not  for  land 
purchased.    Appellee  sold  no  land  to  appellant,  but  he  loaned 
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him  money.  It  could  not  matter,  in  this  indebtedness,  whether 
the  money  was  subsequently  paid  for  the  same  or  other  prop- 
erty. There  is  nothing  in  the  case  which  shows  the  relation 
of  vendor  and  vendee  between  these  parties,  and  this  provision 
of  the  statute  only  applies  to  parties  occupying  that  relation, 
or  those  representing  them,  and  for  a  debt  created  by  the  pur- 
chase of  the  homestead.  The  decree  is  affirmed. 
Decree  affirmed. 


CKBTmCATB  OF  ACKVOWLXDOICENT  OF  MaBBUD  WoKAV's  BxED,  WmTHlB 

MAT  Bi  Imfbaghxd:  See  Baldtein  v.  Snowden,  78  Am.  Deo.  803;  2>odg9  ▼. 
ffoUifuhead,  90  Id.  433^  and  the  notes  thereto. 

PuBOHASB-MONBT  OF  HoHXsmAj),  What  IS:  See  Austin  v.  Underwood,  S7 
Am.  Dec.  254,  and  note.  Money  borrowed  of  a  third  person,  and  paid  out 
by  a  parchaaer  of  land,  cannot  be  regarded  as  pnrchase-money:  AuaUn  v. 
Underwood,  37  DL  441;  &  C,  87  Am.  Deo.  256;  ParroUy.  Kerngf,  102  HL 
427,  citing  the  principal  case;  bnt  see  the  principal  case  distingnished  in 
Mageer.  Magee,  61  Id.  603;  and  see  WUSamuY.  /ones,  100 Id.  866. 


Bba  v.  Tuoebb. 

ffiilLLiHOIS,  U0.| 
DlVOBOID  WlFB  IB  IhOOMFBISHT  TO  TSSTOT  Bff   BBHALV  OV  BMML   FOBKBB 

HusBAVD  in  a  suit  brought  by  him  against  one  who  had  criminal  con- 
versation with  his  wife. 

BVIDXNOB    OF    PLAnVTIFF's    AdULTBRT    18    APHnWffllTJ    DT    MlTlOATIOV    OF 

Damages,  but  hot  as  Bab  to  Action,  where  such  plaintiff  and  hus- 
band sne  another  for  damages  for  a  criminal  intimacy  with  the  wife  of 
the  former. 

DnrENDANT    MAT    PfiOTB,     DT    MxnQATION    OF    DaMAGBS,    THAT    WiFB    OF 

Plaiktiff  had  bbbn  Guiltt  of  Adultbrt  with  other  persons  before 
her  connection  with  the  def endant»  where  the  plaintiff  and  hnsbaad  have 
brought  suit  against  her  seducer  for  damages. 

BVIDXNGB  AS  to   CoVDXTION    DT   LiFB  AND   PlOVNIABT   GfBOUMBTANOlB   OF 

Bxspxcnyx  Pabtibs  is  Admibsiblb  in  an  action  for  the  seduction  of 
either  a  wife  or  daughter. 
Btidbnob  of  Collusion  n  Bab  to  Action  whxn,  and  whbn  not.  ^ 
Where  a  former  husband  brings  suit  against  the  seducer  of  his  diToroed 
wife  for  damages  resulting  from  such  seduction,  and  the  offanse  of  the 
defendant  was  the  result  of  collusion  between  the  plaintiff  and  his  wife, 
or  of  conniTanoe  on  the  part  of  the  plainti£^  eridenoe  of  such  «ftli«aiAq 
would  bar  the  action;  but  evidence  of  collusion  between  the  husband  and 
wife  in  bringing  the  suit  is  not  admissible  in  bar  of  such  action. 

Thb  facts  are  stated  in  the  opinion. 

Tanner  atid  Ccuey^  Thomas  J.  Laffman^  and  Edward  V.  Pierce^ 
for  the  appellant. 
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By  Court,  Lawbevcb,  J.  This  was  an  action  brought  by 
Tucker  against  Rea  for  criminal  conversation  with  his  wife, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  has  prosecuted  an  appeal.  The  appellee 
has  filed  no  brief  in  this  court. 

The  first  reason  assigned  by  appellant  for  a  reversal  of 
the  judgment  is,  that  the  divorced  wife  of  the  plaintiff  was 
allowed  to  testify,  against  the  objections  of  the  defendant. 
This  was  clearly  error.  The  point  has  been  often  ruled,  and 
the  authorities  are  cited  in  1  OreenL  Ev.,  sees.  837-342;  Wad" 
dams  V.  Humphrey^  22  IlL  661. 

It  is  next  urged  that  the  court  erred  in  refusing  to  permit 
the  defendant  to  prove  the  plaintiff  had  heeia  guilty  of  adulter- 
ous conduct.  This  error  is  also  well  assigned.  Lord  Eenyon 
held,  in  Wyndham  v.  Wycombe^  4  Esp.  17,  that  where  the  plain- 
tiff had  hhnself  been  living  in  an  open  state  of  adultery,  he 
could  not  maintain  this  action;  but  in  the  subsequent  case  of 
Bromley  v.  Wcdlaeej  4  Id.  237,  it  was  held  the  evidence  went 
only  in  mitigation  of  damages.  For  that  purpose  it  is  plainly 
admissible  on  the  clearest  principles  of  justice,  but  we  see  no 
grounds  on  which  it  can  be  held  an  absolute  bar  to  the  ac- 
tion. 

The  defendant  should  also  have  been  permitted  to  prove  for 
the  same  purpose — the  mitigation  of  damages — that  the  wife 
of  plaintiff  had  been  guilty  of  adultery  with  other  persons  be- 
fore her  connection  with  the  defendant:  2  OreenL  Ev.,  sec.  56, 
and  cases  there  cited. 

The  court,  however,  did  not  err  in  permitting  the  introduc- 
tion of  evidence  showing  the  condition  in  life  and  pecuniary 
circumstances  of  the  respective  parties.  This  was  so  held  in 
Orable  v.  Margrave^  3  Scam.  372  [88  Am.  Dec.  88],  in  an  ac- 
tion for  the  seduction  of  a  daughter;  and  the  rule  is  equally 
applicable  to  the  case  at  bar.  Neither  did  the  court  err  in 
refusing  to  instruct  the  jury  that  they  must  find  for  the  de- 
fendant if  they  believed  the  plaintiff  colluded  with  his  former 
wife  for  the  purpose  of  bringing  this  action.  If  the  offense 
of  the  defendant  had  been  the  result  of  collusion  between  the 
plaintiff  and  his  wife,  or  of  connivance  on  the  part  of  the 
plaintiff,  it  would  have  been  a  bar  to  the  action;  but  that 
idea  is  not  expressed  by  the  instruction,  which  speaks  merely 
o^  colluding  to  bring  this  suit.  We  are  in  doubt  what  was 
meant  by  this  phrase,  and  the  instruction  would  have  tended 
to  mislead  the  jury. 
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For  the  reaaoDB  above  giveI^  the  jodgmeat  most  be  levened, 
and  the  canee  remaxided* 
Judgment  reversed. 

Hu8BAia>  jjsD  Wm»  CoMFmNor  of»  to  Taanrr  loa  ob  MQAatter  IUish 
Othxb  aftxr  Divobcb:  See  notes  to  Chamberiain  ▼.  Peopkf  80  Am.  Dec.  258; 
Smith  ▼.  PoUar,  85  Id.  200;  Didhermtm  ▼.  Onmty  53  Id.  48.  In  mi  Mtion  for 
damages  for  oriminal  oonTertatum,  by  a  husband  wbo  has  obtained  a  divoroe 
from  his  wife  for  adultery  with  the  defendant^  the  wife  is  competent  to 
prove  snch  criminal  intercourse :  See  note  to  Chamberlain  ▼.  People,  80  Id. 
259.  As  to  declarations  of  wife  as  evidenoe  in  actions  of  erkn,  eon.,  see  note 
to  Weaver  ▼.  Bachert,  44  Id.  174. 

AcnoN  TOR  SKDUonoN:  See  extended  notea  to  Weaeer  v.  Baekeri,  44  Am. 
Dec.  162-179;  StaU  v.  Carron,  87  Id.  406-411. 

Social  FoBEaoH  and  Fbouhiabt  Czboumbtancss  ov  PABrnea^  evidence 
of,  when  admissible  as  basis  for  computation  of  damages  in  action  for  sedao- 
tion:  See  note  to  Weaieer  ▼•  Baeheri,  44  Am.  Dec.  175;  Orable  ▼.  JTatyrtiee^  88 
Id.  88;  McAula^  v.  BiMead,  55  Id.  427;  extended  note  to  Bowe  ▼.  Moeee,  87 
Id.  568. 


MOBHBB  V.   GbIFFIN. 

FBI  iLUiiois,  184.] 

<hfB  Who  Tainra  Hobsb  von  Ragb,  on  Which  Monit  d  Bk,  OAmroT 
BsoovsB  VOB  ms  Sxryiobs,  whether  the  race  is  nm  or  nol|  as  sneh  ser- 
vices are  in  aid  of  a  gaming  transaction,  which  a  horse-race  is,  and  which 
is  in  violation  of  law. 

HOHSK-TRAIKXB  MAT  BbCOYKB  MOITXT  LaIB  OUT  AMD  EXPINDBD  lOB  PXED 

AMD  Shobs  for  horse,  which  he  is  fitting  for  a  raoe^  on  which  TDfoaey  is 
bet;  for,  whether  the  race  is  mn  or  not|  it  is  necessary  that  the  animal 
should  be  fed  and  shod,  and  each  items  are  not  necessarily  a  part  of  the 
gaming  transaction. 

Action  to  recover  for  Bervices  rendered  in  training  a  horee 
for  a  race,  and  for  money  laid  and  expended  for  the  shoeing 
and  feed  of  such  horse  while  nnder  training.  Verdict  for  de- 
fendant.   Judgment  upon  the  verdict    Plaintiff  appealed. 

Oliver  C.  Qray^  for  the  appellant. 

B,  C  Coohy  for  the  appellees. 

By  Court,  Bbssse,  C.  J.  We  are  of  opinion  the  county 
court  decided  properly  in  disallowing  the  claim  of  plaintiff  for 
fitting  the  mare  of  defendants  for  a  raoe  on  which  money  was 
bet,  though  the  race  was  not  run.  The  fitting  the  mare, — 
training  her,  —  we  suppose,  was  for  the  purpose  of  gaming, 
which  this  ooort  has  held  a  hone-race  to  be:  Taxman  v. 
Sirader,  23  111.  494. 
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The  claim,  howeyer,  for  shoeing  the  mare  was  not  neeea- 
Barily  a  part  of  a  gaming  transaction,  nor  was  the  board  of 
the  mare  at  Mendota;  for  whether  the  mare  ran  the  race  or 
not,  it  was  necessary  she  should  be  fed  and  shod. 

For  these  items,  the  plaintiff  was  entitled  to  recover,  and 
they  should  not  have  been  excluded  from  the  jury.  To  ex- 
clude them  from  the  jury  was  error,  and  for  the  error  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

HoBSi-aAODro  n  GAimro:  See  note  to  8taie  ▼.  Stniih,  33  Am.  Dee.  135;  bat 
wagers  on  lione-nusee  are  not  iUegal  in  Texas:  Note  to  Monroe  ▼.  Smeiif,  7S 
Id.  548.  Where  parties  are  in  peari  delido,  the  htw  leaTes  them  where  it  finds 
them,  giWng  aid  to  neitfaert  Pcoree  v.  FooU,  113  HL  2U,  citing  the  prinoi- 


MoCabty  v.  Pboplb. 

[51  ILUIIOIB,  SSL] 

In  Mukdsb  Case,  EvmsROX  of  Dxpindakt's  Good  Cbabactbr  st  Osvbrai. 
Rbfutation  oaknot  be  Rbbutted  bt  Evidengb  OF  pABnouuLB  Acra 
of  misoonduot  or  crime,  and  that  by  mmors  and  reports  in  the  oonntry. 
ETery  man  is  presumed  ready  at  all  times  to  defend  his  general  char- 
acter, bat  not  his  individoal  acts. 

McCartt  was  indicted  for  an  alleged  murder.  He  was 
tried,  and  found  guilty  of  manslaughter.  A  new  trial  was 
denied.  Defendant  sued  out  a  writ  of  error,  alleging  as  error 
the  admission,  on  the  trial,  of  certain  evidence  in  rebuttal^  as 
stated  in  the  opinion. 

£.  F.  Parksj  for  the  plaintiff  in  error. 

R,  L.  Diviney  for  the  people. 

By  Court,  Bbesse,  C.  J.  The  only  point  made  on  this 
record  deemed  necessary  to  be  noticed  is,  that  after  the  de* 
fendant  had  given  evidence  of  his  good  character  by  general 
reputation,  permitting  the  prosecution  to  give  in  evidence  par- 
ticular acts  of  misconduct  or  crime  in  rebuttal,  and  that  by 
rumors  and  reports  in  the  country. 

Were  this  the  law,  no  person  arraigned  for  crime,  in  which 
his  uniform  good  character  prior  to  the  alleged  offense,  which 
this  court  has  said  is  an  element  proper  for  the  jury  to  con* 
sider  in  the  trial  of  all  offenses,  had  been  established  by  testi- 
mony,  would  incur  the  risk  attendant  upon  the  production  of 
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Buch  proof,  if  it  could  be  rebutted  by  proof  of  mmon  or  re- 
ports of  particular  aberrations.  Every  man  is  presumed 
ready  at  all  times  to  defend  his  general  character,  but  not  his 
individual  acts;  of  those  he  must  have  due  notice.  No  matter 
how  pure  one's  life  may  be,  he  would  hardly  venture  upon  the 
proof  if  to  be  followed  by  such  consequences. 

We  have  been  referred  to  no  authority  allowing  such  evi- 
dence in  rebuttal;  and  on  principle  we  do  not  think  the  right 
to  do  so  can  be  maintained. 

For  this  error  the  judgment  is  reversed,  and  the  cause  re- 
manded, that  a  new  trial  may  be  had. 

Judgment  reversed. 

Thx  privgipai.  ciSE  WAS  ciTiD  in  each  of  the  following  anthoritiflSy  and 
to  the  point  stated:  On  the  trial  of  one  for  mansUuightery  the  defendant  ia 
allowed  to  give  evidence  only  of  hia  previona  general  character  in  regard  to 
peace,  qoiet,  etc.,  and  not  proof  of  particalar  transactions  in  which  he  may 
have  been  previously  concerned:  Bbtehman  v.  Peopie,  101  HL  674.  And 
particular  acts  of  misconduct  are  never  admisaible  in  rebuttal  of  proof  of  th^ 
defendant'a  good  character:  Oxford  ▼•  Peopfe^  87  Id.  214. 


White  v.  Hermann. 

[61  ILUMOIS,  348.] 

DncBipnoir  of  PBxinsBs  nt  Contsact  to  Gonvkt  Lahd  whsit  Sum* 
cmiT.  —  In  a  written  contract  for  the  sale  of  land,  the  premises  were 
described  as  "the  east  i  of  N.  W.  i,  sec  27,  T.  38^  14  E.  of  3d  P.  M." 
The  range  and  the  position  of  the  land  to  the  base  line  were  omitted. 
ffeldf  that  this  description  was  sufficient,  because  a  reference  to  the 
government  land  surveys  would  show  that  there  is  no  township  38  south 
of  the  base  line  and  14  east  of  the  3d  P.  M.,  and  hence,  it  must  be  north 
of  the  base,  and  in  14  east  of  said  meridian,  which  would  locate  the  land 
in  Cook  County. 

OcnrrBACT  for  Convitamcb  of  Landb  is  Good  ahd  Bivdino,  if  tueib 
DiaoBiFTiON  IS  SiTFFicisNT  to  enable  a  surveyor  to  locate  them;  and 
this  is  a  question  for  the  jury,  to  be  detennined  from  the  evidence, 
unless  it  is  manifest  from  the  instrument  that  such  lands  cannot  be 
located. 

Court  will  50t  Pkrmit  Contract  fob  Coftrtanoi  of  Land  to  Fail» 
when,  from  the  entire  instrument  and  the  general  acts  of  the  goveniment» 
it  can  be  seen  what  was  intended  by  the  parties. 

Patent  Axbiguitt  in  Wriitrn  Contract  for  Contrtancr  of  Landi 
cannot  be  Explained  bt  Bxtbinsio  Evidence. 

Value  of  Pbricises  in  Action  to  Rbooveb  Damages  fob  Breach  of  Con- 
tbacf  to  Convet  Land  mat  be  Proved  bt  Plaintiff,  not  onlt  bt 
Showino  the  worth  of  other  property  of  equal  value  adjacent  to  that  in 
OQfitroremy»  at  or  near  the  date  of  the  instrument,  but  even  the  valu« 
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iiior  the  juy  to  detanniiM  the  differenot  la  Ttlat. 
Wso  MAT  Tnrnvr  as  to  Valus  of  Psamarr.  —  In  an  tatiaa  to  noovvr 
duiuiges  for  Inreacfa  of  oo&tnwt  to  caarey  lands,  wliers  it  is  sou^it  te 
pMW  their  Tskie  by  showing  the  worth  of  adjacent  laadi^  either  of  tbn 
MBBB  or  ef  Ik  diflfoient  ^piality,  any  person  knowing  the  piopeity  and  ibe 
▼sine  may  testify  npon  that  qnestiion.  Hie  proof  of  valne  need  not  be 
onnflned  to  persons  only  who  an  eng^^  in  baying  and  selling  real 
estate.  Sndh  knowledge  is  not  seientifie^  end  is  not  confined  to  a  few 
experts: 

KUMBKB  or  WiTNESSSS  WhO  MAT  Bl  CaLLBD  TD  PnOVS  VaUJB  OV  PBOT- 

■BTT  IB  HOT  Loimi^  whsfo  that  is  the  Issue  in  the  oase^  either  by  the 
power  of  the  court,  or  by  a  statate  providing  that  the  costs  of  four  wit- 
nesses only  shall  be  taxed  against  the  nnsaccessfnl  party,  nnless  the 
court  certifies  that  a  greater  number  is  necessary.  A  party  nny  call  n 
larger  number  if  he  is  willing  to  risk  the  liability  to  pay  their  feea. 
WxtnesMS  may  differ  materially  upon  the  qneetion  of  snch  Tslne^  and  it 
is  error  for  the  court  to  refuse  to  permit  a  party  to  call  more  than  fonr 
witnesses  to  prove  it;  but  it  may  of  coarse  exereise  n  sonnd  dianietinn, 
whether  it  will  certify  to  the  neoeasity  of  mere  than  fonr  witaesssi^  and 
if  so,  to  what  nnmber. 

The  facts  are  fitated  in  the  opinioiL 

Consider  H.  TFtUett,  for  the  appellants. 
Booths  Kreamer^  and  Hunter j  for  the  appellee. 

By  Conrty  Walker,  J.  This  was  an  action  to  recover  dam- 
ages for  an  alleged  breach  of  contract  for  the  sale  of  a  piece 
of  land.  Appellants  insist  that  the  contract  was  written  and 
signed,  but  was  never  delivered,  nor  intended  to  be  deUvered, 
but  was  accidentally  left  where  appellee  obtained  possession 
of  the  same,  and  is  endeavoring  to  recover  damages  for  its 
alleged  breach.  Appellee,  on  the  other  hand,  contends  that 
the  agreement  was  fairly  entered  into,  executed,  signed,  and 
delivered;  and  inasmuch  as  it  was  never  performed,  he  is  en* 
titled  to  recover  the  full  amount  of  loss  he  has  sustained  by  a 
failure  to  have  the  land  conveyed. 

It  is  first  objected  that  the  contract  does  not  describe  the 
land,  and  verbal  evidence  is  not  admissible  for  its  explana- 
tion. If  sufficiently  described  to  enable  a  surveyor  to  locate 
it,  then  the  instrument  is  good  and  binding;  and  this  is  a 
question  for  the  jury,  to  be  determined  from  the  evidence, 
unless  it  is  manifest  from  the  instrument  that  it  oannot  be 
located.  In  reading  the  description  of  this  land,  it  seems  but 
natural  for  any  one  seeing  the  subject-matter  to  which  it  relates 
to  supply  the  elipses.  It  refers  to  the  section,  the  quarter,  the 
township,  by  its  number  and  the  meridian,  but  omits  to  say 
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that  it  is  north  of  the  base  line,  or  to  say  that  it  is  of  any 
range,  but  says  it  is  "  14  E.  of  8d  P.  M."  When  we  examine 
the  maps  of  surveys  of  public  lands,  it  is  discovered  that  there 
is  no  township  38  south  of  the  base,  and  14  east  of  the  third 
principal  meridian.  Were  that  meridian  extended  south 
thirty-eight  townships,  and  a  line  were  run  east  of  sufficient 
length  to  make  fourteen  townships,  it  would  be  found  to  reach 
the  state  of  Tennessee,  and  some  eighty  or  ninety  miles  east 
of  its  western  boundary.  And  we  must  take  notice  that  gov- 
ernment has  made  no  surveys  of  lands  in  that  state.  It  roust, 
then,  be  38  north  of  the  base  line,  and  in  range  14  east  of  the 
third  principal  meridian,  which  would  locate  the  land  in  Cook 
County, 

If  this  is  an  ambiguity  at  all,  it  is  a  patent  one,  and  would 
be  incapable  of  an  explanation  by  extrinsic  evidence.  But 
courts  will  never  permit  an  agreement  to  fail  when,  from  the 
entire  instrument  and  the  general  acts  of  the  government, 
it  can  be  seen  what  was  intended  by  the  parties.  In  this  case, 
by  a  reference  to  the  land  surveys  made  by  the  general  gov- 
ernment, we  can  see  that  there  is  a.  tract  of  land  in  Cook 
County  which  may  answer  the  description,  and  there  can  be 
no  other.  Although  the  description  is  not  as  fiill  as  it  could 
have  been  made,  we  must  conclude  that  it  was  intended  to  be 
embraced  in  the  agreement.  Hence  we  have  no  doubt  that 
the  land  can  be  located  by  the  description  contained  in  the 
agreement  sued  upon  in  this  case. 

It  is  urged  that  the  court  below  erred  in  refusing  to  permit 
appellants  to  prove  the  value  of  other  adjacent  land  just  be- 
fore the  date  of  this  instrument.  As  it  was  important  that 
the  jury  should  be  informed  of  the  value  of  the  land  in  con- 
troversy  at  the  time  it  is  claimed  to  have  been  sold,  we  see 
no  objection  to  permitting  proof  to  be  made  of  the  worth  of 
other  property  of  equal  quality  lying  near  to  and  similarly 
situated  to  this,  at  or  near  the  date  of  the  instrument,  or  even 
property  of  different  quality  in  its  immediate  vicinity,  leaving 
the  jury  to  determine  the  difference  in  value.  Nor  do  we 
understand  that,  on  a  question  of  value  of  property,  no  wit- 
nesses can  be  examined  but  those  engaged  in  buying  and  sell- 
ing that  species  of  property,  but  on  the  contrary,  any  person 
knowing  the  property  and  its  value  may  testify.  Such  knowl- 
edge is  not  scientific,  nor  is  it  confined  to  a  few  experts.  If 
any  individual  knows  of  similar  property  having  been  sold 
about  the  time  of  the  contract,  he  may  testify  to  that  fact, 
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and  after  hearing  the  opinion  of  all  the  witnesses,  it  is  for  the 
jury  to  weigh  the  evidence,  and  as  practical  men,  find  its 
valne,  giving  every  part  of  the  testimony  such  weight  as  it  is 
entitled  to  receive. 

It  is  also  urged  that  the  court  erred  in  refusing  to  permit  ap* 
pellants  to  call  more  than  four  witnesses  to  prove  the  value  of 
this  property.  It  may  he  that,  on  a  mere  collateral  question, 
the  court  may  have  a  discretionary  power  to  limit  the  number 
of  witnesses  who  may  testify  on  that  particular  question.  We 
are  aware  of  no  rule  of  practice,  however,  which  authorizes  a 
court  to  prevent  a  party  from  introducing  more  than  four  wit* 
nesses  to  prove  the  issue  in  the  case.  It  is  true,  the  statute 
has  provided  that  the  costs  of  four  witnesses  only  shall  be 
taxed  against  the  unsuccessful  party,  unless  the  court  shall 
certify  that  a  greater  number  were  necessary,  but  this  in  no 
wise  prevents  a  party  from  introducing  more  if  he  is  willing 
to  risk  the  liability  to  pay  their  fees  for  attendance.  It  seems 
to  imply  that  he  may  call  more  if  he  choose  to  risk  such 
liability. 

There  are  few  questions  that  witnesses  are  more  liable  to 
differ  upon  than  the  value  of  property  at  a  given  time,  especi- 
ally if  real  estate,  or  property  not  daily  bought  and  sold  in 
the  market.  This  being  the  case,  it  must  be  necessary  that 
the  parties  be  permitted  to  call  a  larger  number  than  four 
witnesses  to  prove  its  value.  Nor  are  we  prepared  to  hold  in 
such  a  case  that  a  court  has  the  power,  on  such  a  question,  to 
limit  the  number  which  may  be  examined  by  either  party, 
but  the  court  would  of  course  determine,  in  the  exercise  of  a 
sound  discretion,  whether  he  would  certify  to  their  necessity, 
and  if  so,  to  what  number.  In  this  there  was  error,  and  the 
judgment  of  the  court  below  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Description  in  Dsed  SxTrncnNT  to  Pass  Tttlb:  See  AkaoBmdtry.  Mil- 
Ur*8  BxWb,  70  Am.  Dea  314,  note  318.  When  insufficient:  CaJtdwdl  ▼.  CenUr^ 
89  Id.  131. 

Patent  Ambiguities  in  Written  Instruments  cannot  bb  Ezplainei> 
BT  Extrinsic  Evidence:  See  Marshall  v.  Haruy,  59  Am.  Dec.  92;  yewcomer 
V.  Kline^  37  Id.  74;  but  parol  evidence  is  admissible  to  explain  a  latent  axnbign* 
ity  therein:  Bowen  v.  SlaugJuer,  71  Id.  135;  Walker  v.  Welb,  71  Id.  164;  not* 
to  Marsfioll  v.  lianqf,  59  Id.  101 ;  note  to  Prentisa  v.  Brtwer,  86  Id.  735. 

The  principal  case  was  crncD  in  each  of  the  following  authorities,  aod 
to  the  point  stated:  As  to  weight  of  evidence,  where  there  is  equal  eredi* 
bility,  superior  opportunity  and  intelligence  is  entitled  to  the  greater  weights 
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Johuon  ▼.  FreepoH  tic*  ^y  Co.,  Ill  SL  413.  Where  real  estate  sold  has  no 
regular  market  yalae,  actoal  nles  of  proper^  in  the  ▼iemity,  and  near  the 
time  of  the  first  sale,  are  competent  evidence  as  far  as  they  ga  On  cross- 
examination,  all  eiroamstances  can  be  drawn  ont,  showing  that  the  given 
sale  fails,  and  for  how  mnoh,  of  being  a  fair  criterion  of  value:  Provision 
CcY.dtyqf  Cfhkago,  111  Id.  664.  As  to  identity,  see  MeNUt  v.  Twmtr,  16 
Wall  365. 


Babnet  V.  Fergus. 

1 61  Illinois,  852.1 

MosioAoi  ov  Stock  of  Goodb  ib  Fbaubulxnt  and  Void  as  to  CBBDiTOBa» 
where  it  contains  a  provision  authorizing  the  mortgagor  to  retain  pos- 
session for  the  purpose  of  selling  in  the  usual  course  of  trade. 

Ghattbl  MoKroAGxi's  FjmMiasiON  iob  Mortgaoor  to  Sell  ik  Ordinary 
Course  of  Trade,  Effect  of.  —  Though  a  chattel  mortgage  on  a  stock 
of  goods  contains  no  provision  authorizing  the  mortgagor  to  retain  pos- 
session for  the  purpose  of  selling  in  the  usual  course  of  trade,  yet  if  the 
mortgagee  knowingly  permits  the  mortgagor  to  make  such  sale,  and  in 
the  same  way  as  before  the  mortgage  was  made,  it  is  a  perversion  of  the 
mortgage  from  its  legitimate  purposes,  sufficient  to  withdraw  from  its 
protection,  and  place  within  the  reach  of  other  creditors  all  of  the  prop- 
erty which  the  mortgagee  had  permitted  the  mortgagor  to  hold  for  sale 
in  the  ordinary  course  of  his  business. 

Subsequent  Acts  or  Chattel  Mortgagee  mat  Invalidate  his  Mort- 
gage IN  Part  without  Rendering  It  Void  in  Toto;  as  where  a 
chattel  mortgage  covers  different  kinds  of  property,  such  as  a  stock  of 
goods  in  a  store,  held  for  the  purposes  of  trade,  and  a  number  of  horses 
upon  a  farm;  the  fact  that  the  mortgagee  loses  his  lien  as  to  whatever 
goods  he  permits  the  mortgagor  to  keep  for  sale  does  not  render  the 
mortgage  invalid  as  to  the  horses. 

Fact  that  Chattel  Mortgagee  Permits  Mortgagor  to  Control  Por- 
tion OF  Mortgaged  Profertt  in  a  manner  inconsistent  with  his  rights 
as  a  mortgagee  does  not  of  itself  invalidate  the  instrument  as  to  other 
property  not  so  controlled.  At  most,  it  is  only  a  circumstance  which  may 
be  considered  by  the  jury,  in  connection  with  other  facts,  in  determining 
the  good  faith  of  the  transaction,  in  finding  out  whether  the  mortgage 
was  originally  made  to  defraud  creditors,  in  which  case  it  would,  of 
course,  be  void  as  to  both  classes  of  property. 

Chattel  Mortgagjc  Void  as  to  Part,  but  Valid  as  to  Remainder.  — 
A  chattel  mortgage,  valid  upon  its  face  and  at  its  inception,  covered  a 
printing-press  and  its  appurtenances,  and  certain  books  and  blanks, 
which  had  been  printed  by  the  mortgagor,  and  which  were  held  by  him 
for  sale.  The  mortgagor  continued,  with  the  mortgagee's  knowledge,  to 
•ell  such  books  and  blanks  in  the  same  way  after  the  mortgage  was  made 
as  before.  Hetdf  that  the  mortgagee  lost  his  lien  as  against  creditors,  so 
hr  as  the  books  and  blanks  were  concerned,  but  not  as  to  the  printing- 
press  and  its  appurtenances. 

Replevin  by  A.  Barnet  against  Fergus  and  Beveridge, 
•heriff,  etc.,   to  recover  of  them  the  possession  of  certain 
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prmtic^  materials,  printing-pressefi,  and  Block  in  trade  of  J. 
Bamet,  which  the  eheriff  had  levied  upon  as  the  pfroperty  of 
J.  Bamet,  under  and  by  Tirtne  of  an  execniion  issned  npon  a 
judgment  in  favor  of  Fergus,  for  $1,861,  and  costs,  which  be, 
Fergus,  had  obtained  in  the  superior  ooort  of  Chicago^  against 
J.  Barnet,  on  the  third  day  of  October,  1867.  The  execution 
so  issued  was  dated  November  7, 1867,  and  was  returned  exe- 
cuted November  13,  1867.  It  appeared  firom  the  record  that 
J.  Barnet  executed  a  mortgage,  on  August  6,  1867,  to  A. 
Barnet,  to  secure  the  sum  of  $1,980,  with  interest  thereon, 
upon  the  printing  materials,  presses,  and  stock  in  trade  then 
belonging  to  J.  Barnet.  The  chattel  mortgage  covered  the 
same  property  that  was  levied  upon  under  the  execution.  It 
also  ai^ared  that  A.  Barnet  permitted  J.  Barnet  to  BeD, 
in  the  ordinary  course  of  trade,  from  his  stock  in  trade  bo 
mortgaged,  and  this  was  claimed  as  a  waiver  of  his  lien 
upon  the  entire  property.  This  stock  in  trade  seems  to  have 
been  certain  books  and  blanks  which  J.  Barnet  then  had  on 
hand,  and  which  he  printed  frx>m  time  to  time.  There  was  a 
judgment  for  the  defendants,  and  the  plaintiff  appealed.  The 
single  point  of  controversy  was,  whether  the  mortgagee,  by 
permitting  the  mortgagor  to  sell,  in  the  due  course  of  trade, 
a  certain  portion  of  the  mortgaged  property,  lost  his  lien  upon 
the  residue. 

W.  T.  Burgess  J  for  the  appellant. 
Hervey,  Anthony^  and  CfaU^  for  the  appell* 


By  Court,  Lawrence,  J.  It  was  held  in  this  court,  in  Da- 
vis V.  Ransom^  18  111.  402,  and  in  Read  v.  WUsofiy  22  Id.  880 
[74  Am.  Dec.  159],  that  a  mortgage  of  a  stock  of  goods,  con- 
taining a  provision  authorizing  the  mortgagor  to  retain  posses- 
sion for  the  purpose  of  selling  in  the  usual  course  of  trade, 
was  fraudulent  and  void  as  to  creditors.  This  was  held  to  be 
fraud  in  law.  It  is  a  necessary  consequence  of  these  decisions 
that,  where  the  mortgage  contains  no  such  provision,  but  the 
mortgagee  nevertheless  knowingly  permits  the  mortgagor  to 
make  sale  of  the  property  in  the  ordinary  course  of  trade,  and 
in  the  same  way  as  before  the  mortgage  was  made,  this  would 
be  such  a  perversion  of  the  mortgage  from  its  legitimate  pur- 
poses as  to  withdraw  from  its  protection,  and  place  within  the 
reach  of  other  creditors,  all  oif  the  property  which  the  mort- 
gagee  had  permitted  the  mortgagor  to  hold  for  sale  in  the  ordi- 
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nary  course  of  his  bminesa  This  principle  has  been  recognized 
in  Oriswdd  v.  Shddon,  4  N.  Y.  680,  and  Delavan  t.  Ensign^  21 
Barb.  88.  The  case  of  Ogden  v.  Stewart,  29  111.  124,  quoted  by 
counsel  for  appellee,  is  hardly  in  point,  as  that  was  decided  on 
the  ground  that  the  mortgagee,  baring  knowingly  permitted 
the  mortgagor  to  make  previous  sales,  must  be  considered,  in 
a  contest  with  a  purchaser  of  the  remnant  of  the  goods,  to  have 
waived  the  provision  in  the  mortgage  autborizing  him  to  tako 
possession  in  case  the  mortgagor  should  attempt  to  sell.  Tlie 
court  simply  held  there  was  an  implied  authority  from  the 
mortgagee  to  make  the  sale,  and  therefore  he  could  not  object 
to  it. 

But  it  does  not  follow,  firom  the  principle  above  laid  down, 
that  where  a  mortgage  covers  different  Idnds  of  property,  as, 
for  example,  a  stock  of  goods  in  a  store,  held  for  the  purposes 
of  trade,  and  a  parcel  of  horses  upon  a  farm,  because  the 
mortgagee  loses  his  right  to  enforce  his  mortgage  as  against 
creditors  or  purchasers  in  regard  to  the  goods,  he  has  therefore 
lost  it  in  regard  to  the  horses.  It  is  to  be  remembered  that 
tbe  mortgage,  in  the  case  supposed,  as  in  the  case  at  bar,  is  a 
valid  instrument  upon  its  face  and  at  its  inception.  But  the 
mortgagee  may  loee  his  right  to  enforce  it  by  subsequent  acts, 
and  he  does  so  in  regard  to  so  much  of  the  property  as  he  per- 
mits the  mortgagor  to  keep  for  the  purposes  of  sale.  But  such 
subsequent  acts  in  regard  to  a  portion  of  the  property  do  not 
necessarily  render  the  mortgage  void  in  toto.  It  may  become 
invalid  as  to  a  part  of  the  mxurtgaged  property,  and  remain 
valid  as  to  the  residue.  In  the  case  above  supposed,  becaiwe 
the  mortgagee  has  consented  that  the  mortgagor  shall  sell  his 
stock  of  goods,  it  would  be  extremely  unreasonable  to  tell  him 
he  could  not  enforce  his  lien  against  the  horses.  The  utmost 
that  could  be  said  to  his  injury  would  be,  that  wheire  the  bona 
fides  of  the  mortgage  come  in  queBtion,  the  fact  that  he  has 
permitted  the  mortgagor  to  use  the  goods  in  a  manner  incon- 
sistent with  his  own  rights  as  mortgagee  is  a  circumstance 
which  a  jury  would  have  a  rij^t  to  consider  in  determining 
the  question  whether  the  mortgage  was  originally  made  to  de- 
fraud creditors,  and  is  therefore  equally  void  as  to  both  goods 
and  horses.  The  degree  of  weight  to  be  given  to  this  circum- 
stance would,  of  course,  greatly  depend  upon  the  other  evidence 
in  each  case.  Taken  by  itself,  and  with  no  other  circumstances 
to  throw  discredit  upon  the  mortgage,  it  would  merely  show 
that  the  mortgagee  had  consented  to  release  the  goods  fit>m 
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the  lien  of  his  mortgage,  thereby  impairing  his  own  secarity 
to  that  extent,  but  would  by  no  means  jastify  the  inference 
that  he  intended  to  abandon  his  lien  upon  the  horses. 

Applying  these  principles  to  the  case  at  bar,  we  do  not  find 
it  difficult  of  decision.  The  mortgage  covered  a  printing-press 
and  its  appurtenances,  and  certain  books  and  blanks  which 
had  been  printed  by  the  mortgagor,  and  which  were  held  by 
him  for  sale.  The  evidence  shows  he  continued,  with  the 
knowledge  of  the  mortgagee,  to  sell  these  books  and  blanks  in 
the  same  way  after  as  before  the  mortgage  was  made.  As  to 
these,  the  other  creditors  had  a  right  to  insist  the  lien  of  the 
mortgage,  as  against  themselves,  was  lost.  But  not  so  as  to 
the  printing-press  and  its  appurtenances.  The  mortgagee  had 
consented  to  nothing,  in  regard  to  that  portion  of  the  property, 
iuconsistent  with  his  position  and  rights  as  mortgagee.  He 
had  a  right  to  relinquish  his  lien  upon  the  books  without  losing 
that  upon  the  press,  and  such  relinquishment  is  of  itself  but 
very  slight  evidence  of  a  fraudulent  intent  in  making  the 
mortgage.  It  is  not  claimed  that  the  debt  was  not  honestly 
due  the  mortgagee,  and  the  court  should  have  found  for  the 
plaintiff  as  to  all  the  property  except  the  books  and  blanks. 

For  this  reason  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

Sffbct  of  Chattel  Mobtqaoor  RBMAnmro  nr  PoesnnoN,  either  by  the 
terms  of  the  mortgage  or  by  agreement^  or  by  permianon  of  the  mortgagee: 
CknJeling  v.  Shettey,  84  Am.  Dec.  34S,  note  361;  note  to  OodehoMx  v.  Mufford, 
S6  Id.  187. 

The  pbingipal  cabe  wab  cited  in  each  of  the  following  authoritiea,  and  to 
the  point  stated:  Chattel  mortgages  containing  dansea  authorizing  the  mort- 
gagor to  sell  and  replace  the  property  are  void  as  to  creditors:  In  re  Forbes^ 
5  Biss.  512;  In  re  KahJey,  2  Id.  387.  So  where  the  mortgagee  permits  the  mort- 
gagor to  sell  in  the  usual  course  of  business:  CUy  National  Bank  y.  Goodrich, 
8  Col.  139.  The  principal  case  was  cited  to  the  fourth  point  of  the  tyUabus, 
tuupra,  in  Ooodheart  v.  JokMon,  88  IlL  61,  and  distinguished  in  QarretUon 
▼•  P^Qi  64  Id.  113.  Mortgage  may  be  void  in  part  and  valid  in  part:  In  re 
Kahley,  2  Bias.  387.  The  principal  case  was  refenred  to  m  BMnton  v.  BUM, 
n  Nat  Bank.  Beg.  661;  &  0.,  22  Wall.  526. 
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Snydaokeb  V.  Bbossb. 

rsi  ILUNOIS,  867.J 

Fob  PuBPon  of  Ezxoctino  Civil  Pbocbss,  No  Offioer  ttA0  Lioai.  Av- 
THOBITT  TO  Bbxax  Outxb  Doob,  ot  Other  oatside  proteotum  to  a  p«r- 
sod's  house. 

Aftkb  haviho  Pbaobablt  Kifbctbd  ENTBAXfOR  ibto  Dxfbndakt's  Houbb, 
an  offioer  may,  in  the  execntion  of  oiyil  prooess  against  his  goods,  after 
a  request  and  refusal,  break  open  any  inner  doors  belonging  to  him,  in 
order  to  take  the  goods. 

KULBS  StATKD  A8  lb  BbXAKIHO  OpXN  DOOB8  IN  BfFBOmiO  Abbest  xitheb 

ON  Civil  ob  Cbiminal  Pbocbbs. 

Law  D0B8  NOT  Authobizb  Pebson  to  Exbodtb  Pbogbss  in  ms  Own  Favob. 

LiABiLnT  OF  Offioxb  fob  Abusx  OF  pBocxas.  —  If  an  officer  armed  with 
a  writ  abases  it  by  the  commission  of  any  act  not  warranted  by  the  pro- 
cess, he  thereby  becomes  a  trespasser  ab  inUia,  and  is  liable,  not  only  for 
the  property  tsJcen  by  him,  but  also  for  any  damage  which  was  the  im- 
mediate result  of  his  acts. 

Plaintiff  in  Eslscdtion  is  Equally  Liable  with  OmoEB  fob  Abvbi  of 
Pbogess  bt  Lattkb,  if  he  command  or  advise  such  abuse;  and  he  is 
liable  in  trespass  for  his  act»  not  only  where  the  proceedings  are  irregu- 
lar, or  where  the  court  has  no  jurisdiction,  but  also  in  a  case  where  all 
the  proceedings  are  regular,  and  where  he  would  not^  except  for  soph 
abuse,  incur  liability. 

It  is  Error  to  Admit  Hearsay  Bvidbnoe  to  Prove  that  One  Aided, 
Advised,  or  Abetted  Officer  to  Abuse  his  Power. 

Misleading  Instbuotions  to  Juby  should  be  Explained  ob  Modified, 
or  be  Refused. 

AFiiDAvrr  AS  to  Ownership  of  Property  Raises  No  Estoppel  from 
Suing  for  Damage  to  It  when.  —  An  affidavit  in  replevin,  made  by 
a  wife,  stated  that  the  property  belonged  to  her  husband.  In  an  action 
afterwards  brought  by  her  for  damage  done  to  such  property,  it  was  ob- 
jected that»  by  reason  of  such  affidavit^  she  was  estopped  from  maintain- 
ing the  suit.  Held,  that  although  the  affidavit  was  strong  evidence  to 
prove  that  the  property  belonged  to  her  husband,  yet  it  could  not  be 
considered  as  conclusive;  that  she  might  explain  the  affidavit  as  to  the 
ownership  of  the  property;  and  that  it  was  for  the  jury  to  determine 
the  sufficiency  of  such  explanation. 

The  facts  are  stated  in  the  opinion. 
Rosenthal  and  Pence^  for  the  appellant. 
A.  N.  Watermanj  for  the  appellee. 

By  Court,  Walker,  J.  It  appears  that  appellant,  in  July, 
1868,  recovered  a  judgment,  before  a  justice  of  the  peace,  for 
one  hundred  dollars,  against  appellee  and  one  Richards.  An 
execution  was  issued  thereon,  and  in  September  of  that  year, 
Comfort,  a  constable,  and  one  of  the  defendants  below,  levied 
the  execution  upon  a  portion  of  appellee's  household  goods, 
and  took  charge  of  them.    Appellee  was,  at  the  time,  oonduot* 
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ing  borfnees  m  a  /niM  soUj  lived  alone,  and  as  an  nnmarried 
woman,  and  acquired  the  property  letied  npon  while  thos 
living  separate  and  apart  firom  her  husband,  with  whom  she 
had  not  lived  for  about  two  years.  They,  it  seems,  had  ceased 
to  live  together  by  mutual  consent. 

After  the  levy  was  made,  she  filed  an  affidavit  before  a  joa- 
tice  of  the  peace,  in  which  ehe  claimed  the  goods  bdonged  to 
her  husband,  and  caused  them  to  be  replevied  In  his  name, 
and  Snydacker  and  Comfort  were  made  defendants.  On  a 
trial  of  that  case,  a  judgment  was  lendeied  in  favor  of  the  de- 
fendants, and  the  goods  ord^ed  to  be  returned,  and  a  writ  wae 
issued  therefor.  Comfort  Uxlk  the  writ,  went  to  the  house,  and 
carried  away  the  property  levied  upon,  and  some  articles  which 
had  not  been  seised  on  the  execution. 

Some  two  or  three  days  after  the  goods  were  removed  under 
the  writ  of  retomo  habendo,  appellee's  attorney  called  upon 
Snydacker,  who  compromised  his  judgment  by  receiving  eighty 
dollars,  and  then  giving  an  order  on  Comfort  to  return  the  prop- 
erty to  appellee,  which  he  did,  exeept  a  blanket  and  a  comfort, 
which  it  is  claimed  were  taken,  but  not  returned. 

It  appears  that  the  constable  used  great  expedition  in  exe- 
cuting this  writ,  only  a  few  hours  intervening  afler  the  ren- 
dition of  the  judgment  in  the  replevin  suit  until  he  had,  in  the 
absence  of  appellee,  entered  het  house  and  eeised  the  goode  and 
carried  them  away. 

It  is  claimed  that  Comfort  executed  the  writ  in  the  most 
reckless  manner,  after  entering  the  house,  by  handling  the 
goods  in  a  rough  and  improper  maniMf ,  and  carrying  them 
away  exposed  to  a  eevere  rain,  whereby  they  were  greatly 
injured;  also  that  he  forced  open  an  outer  door,  or  a  window, 
to  effect  an  entrance.  There  ia  evidence  tending  to  prove  that 
this  writ  was  executed  in  the  manner  charged,  and  the  jury 
have  BO  found.  It  also  appears,  from  the  quantity  of  house- 
hold property  removed,  that  her  business  of  a  boavdiiig-houBO 
keeper  was  suspended. 

To  recover  damages  for  the  wrongful  entry  into  the  house, 
and  the  abuse  of  power,  if  any  was  possessed,  by  Consfort,  after 
making  the  entry,  this  suit  was  brought;  and  on  a  trial  in  the 
court  below,  the  jury  found  a  verdiot  tot  nine  hundred  dollars 
damages,  from  which  Snydacker  has  proieouled  thie  a^ieaL 

The  deHmse  interposed  was  the  general  issue,  and  a  jU0tifio»* 
tkm  under  the  orighial  writ  of  Jbrf  faeUu^  and  the  writ  of  r^ 
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It  it  a  uidfonaily  recognioed  rule  id  the  oommon  law  that  no 
officer  has  the  legal  authority  to  break  an  outer  door,  or  other 
outside  proteotiOQ  to  an  indiTidtial'0  house^  for  the  purpose  of 
ezecnting  civil  procesa.  Even  ta  arttest  a  defendant  of  civil 
process  the  officer  must  cotporallj  seize  or  touch  the  defend- 
ant's body,  and  thus  render  him  a  prisoner,  before  he  can  jus- 
tify the  breaking  and  entering  the  defendant's  house  to  retake 
him;  otherwise,  he  has  no  such  power,  but  must  watoh  his 
opportunity  to  arrest  him;  for  every  man's  dwelling-house  is 
looked  upon  by  the  law  as  his  cattle  of  defense  and  asylum, 
wherein  he  should  suffer  no  violence:  8  Bla.  Com.  288.  And 
in  the  exeoution  of  civil  process  against  the  goods  of  a  defend- 
anty  an  officer  is  equally  powerless  to  force  an  entrance  into 
the  house  of  the  defendant^  for  the  purpose  of  seising  them. 
Blackstone  says  a  sheriff^may  not  break  open  any  outer  doors 
to  execute  either  a  fieri  faoim  or  a  capia$  ad  sati^aeiendufn;  but 
he  must  enter  peaceably,  and  may  then,  after  a  request  and 
refusal,,  break  open  any  inner  doom  belonging  to  the  defendant, 
in  order  to  take  the  goods:  8  Id.  417.  And  what  is  said  of 
these  writs  is  believed  to  be  true  of  all  civil  pnx>ess;  and  it 
follows  that  the  writ  of  retorno  habendo  conferred  no  right  on 
any  conBtable  to  break  an  outer  door  <^  a  window  to  effect  an 
entraiMie  into  appdllee's  house.  On  a  warrant  for  the  aiirest 
of  a  person  charged  with  a  felony,  it  is  otherwise,  as  the  officer 
may  then  break  open  doors,  if  necessary,  to  make  the  arrest: 
4  Id.  292. 

In  this  case^  however,  there  is  a  fatal  objection  to  the  justifi- 
cation^ by  Comfort,  under  the  writ  of  r^omo  AoisiMfo,  as  it  was 
in  &.vor  of  himself  and  Snydacker.  We  are  aware  of  no  case 
in  which  the  law  authorizes  a  person  to  execute  process  in  his 
own  leivor.  To  permit  such  a  course  of  practice  would  lead  to 
great  oppression,  wrong,  and  irregularity.  The  law  has  wisely 
intrusted  the  decision  of  disputes  between  citizens  to  persons 
wholly  disinterested  and  free  from  bias  and  the  acrimony  of 
feeling  so  frequently,  if  not  uniformly,  engendered  by  litiga- 
tion; and  the  same  is  equally  true  of  the  persons  selected  to 
execute  the  process  necessary  to  the  adjustmient  of  such  dis- 
putes. The  law  will  not  initrust  the  power  to  a  person  to  ren- 
der or  execute  a  judgment  in  his  own  fevor.  The  writ  of 
retamo  habendo^  therefore,  could  form  no  justifieatioQ  for  any 
act  done  uoder  it  by  Oomforty  whatever  it  mi^ht  have  been  to 
my  other  constable  having  no  Inferatt  m  th#  UtigsAieo.    But 


654  Snydacksb  v.  Bbossb.  [niinoifly 

we  have  seen  that  it  would  have  justified  no  one  in  breaking 
outer  doors  to  execute  it 

We  now  come  to  consider  the  question  whether  the  consta- 
ble was  justified,  under  the  fieri  faeioBj  in  forcibly  entering  the 
dwelling  of  appellee  by  breaking  the  doors  or  windows  for  the 
purpose  of  seizing  the  goods.  We  have  seen  that  he  possessed 
no  more  power  to  do  so  under  this  than  the  other.  Under  it, 
he  could,  no  doubt,  without  the  writ  of  retomo  habendo^  have 
seized  the  goods  under  the  first  execution^  or  even  by  virtue 
of  the  first  levy.  Doing  so,  he  should  have  gained  a  peaceable 
entrance  into  the  house;  and  if  inner  doors  had  been  closed  so 
he  could  not  seize  the  goods,  then  he  should  have  demanded 
that  they  be  opened,  and  failing  to  be  opened,  he  might  break 
them,  and  seize  the  goods.  To  this  extent  the  fieri  faciae  would 
have  justified  him.  But  even  then,  he  could  not  use  the  writ 
as  a  mere  pretext  for  wanton  and  unnecessary  injury,  or  only 
for  malicious  purposes. 

Although  Comfort  was  armed  with  the  writ,  yet  if  he  abused 
it  by  breaking  open  an  outer  door  or  window,  or  committing 
any  other  act  of  trespass  not  warranted  by  the  process,  he 
thereby  became  a  trespasser  ab  initio:  1  Chit.  PL  185.  If, 
then.  Comfort  committed  a  trespass  in  entering  the  house,  he 
is  liable  as  a  trespasser,  and  must  respond  for  the  damages 
ensuing  from  his  unlawful  act.  It  would  therefore  follow,  if 
he  so  entered,  that  he  is  liable  for  any  damage  he  may  have 
done  to  the  property  returned,  or  for  the  value  of  any  which 
he  may  have  wrongfully  detained  and  failed  to  return,  as  well 
as  for  any  damage  which  was  the  immediate  result  of  his  acts. 

We  now  come  to  consider  the  question  whether  a  plaintiff 
in  execution  is  liable  for  the  abuse  of  process  by  an  officer. 
The  books  lay  it  down  as  a  rule  that,  when  the  court  has 
jurisdiction,  but  the  proceeding  is  irregular,  trespass  against 
the  attorney  and  the  plaintiff  is  the  proper  remedy,  as,  where 
the  judgment  has  been  set  aside  for  irregularity,  trespass  is 
the  appropriate  action  for  any  act  done  under  it:  1  CbiU  PL 
184.  And  when  the  court  has  no  jurisdiction  over  the  sub* 
joct-matter,  trespass  is  the  proper  form  of  action  against  all 
the  parties  for  acts  done  under  such  proceedings:  1  Id.  182. 
And  there  can  be  no  doubt  that  a  plaintiff,  in  a  case  where  all 
the  proceedings  are  regular,  is  equally  liable  with  the  officer, 
if  he  command  or  advise  the  abuse  of  process;  although  other- 
wise be  would  not  incur  liability.    He,  like  any  one  else,  must 
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be  held  responsible  for  aiding,  advising,  or  abetting  an  officer 
to  abuse  his  power. 

In  this  case,  however,  there  is  no  pretense  that  the  justice 
of  the  peace  did  not  have  jurisdiction  of  both  the  subject- 
matter  and  the  person  of  appellee,  nor  is  it  contended  that 
the  execution  on  that  judgment  was  not  in  all  respects  regu- 
lar. This  being  so,  it  was  necessary  to  prove  that  .Snydacker 
advised,  directed,  or  encouraged  the  abuse  of  the  process 
complained  of  by  appellee,  or  knowing  of  its  abuse,  and  for 
his  own  benefit,  ratified  it;  and  this  should  have  been  proved 
by  legitimate  evidence.  But  it  was  not  a  legitimate  mode 
of  proving  that  Snydacker  was  a  party  to  the  trespass  by 
introducing  evidence  of  what  Comfort  said  in  reference  to 
Snydacker's  connection  with  the  matter,  when  he  was  not 
present.  Richards  swore  that  Comfort  stated  to  him,  in  the 
absence  of  Snydacker,  that  the  latter  told  the  former  what 
he  should  do  in  reference  to  the  levy;  and  appellee  testified 
that  Comfort  said  to  her  that  Snydacker  said  he  would  take 
the  law  into  his  own  hands,  but  that  the  latter  was  not  present 
at  this  conversation.  This  evidence  was  admitted  against  the 
objections  of  appellant.  This  was  but  hearsay  evidence,  and 
was  clearly  inadmissible.  It  no  doubt  made  a  strong  impres- 
sion upon  the  minds  of  the  jury,  and  may  have  operated 
prejudicially  to  appellant.    In  its  admission  the  court  erred. 

Appellee's  sixth  instruction  should  have  been  modified  or 
refused.  It  nowhere  distinguishes  between  the  lawful  and  un- 
lawful acts  of  Comfort,  nor  does  it  leave  it  to  the  jury  to  find 
whether  Comfort  had  committed  a  trespass,  or  had  abused 
the  process.    This  may  have  tended  to  mislead  the  jury. 

It  is  urged  that  appellee,  having  sworn,  in  her  afiidavit,  that 
the  property  was  her  husband's  when  she  commenced  the  re- 
plevin suit,  is  estopped  from  now  suiug  for  any  damage  to  it. 
Such  an  afiidavit  is,  no  doubt,  strong  evidence  to  prove  that 
the  property  belonged  to  her  husband,  but  at  the  same  time 
it  is  not  conclusive.  She  might,  if  she  could,  explain  the 
afiidavit,  and  show  that  the  property  belonged  to  her;  and  it 
is  for  the  jury  to  say,  from  all  the  circumstances,  whether  she 
succeeded  in  the  proof. 

As  the  case  must  go  to  another  jury,  we  deem  it  improper 
to  discuss  the  question  whether  the  damages  are  excessive. 

For  the  errors  indicated,  however,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


666  JOICBS  17.  McGUTBK.  [HUdoiBi 

BksjKivo  Qns  Doa»  to  BzKnm  Wxxt:  Be*  note  to  SeiA  ▼.  Jaimmh 
25  Am.  Dec  167-171,  where  the  whole  subject  is  discuaiod;  Burton  v.  WiU 
kSmmm,4^ldL  145;  Ikley  v, NkhoU,  221^  425;  Swain y.  Mmner,  69 Id.  244^ 

Bbxaxino  Onii  Doobs  to  Bnaor  Abbest,  in  ezeontion  of  either  orimr 
inal  or  civil  process:  See  extended  note  to  Sawkms  v.  Commonwealth^  61  Am. 
Deo.  155,  166;  JfcLennon  r.  Mhardrnm,  71  Id.  863. 

LiABiLrnr  ov  Ofvkjeb  roE  Abvm  of  Pboomb:  See  Pom/  t.  jSZeuor,  54  Am. 
Dec.  75;  Bredt.Y.  Btanehard,  51  Id.  222;  note  to  ffooker  v.  8nM,  47  Id.  682; 
extended  note  to  JBarreU  ▼.  WkUe,  14  Id.  365-369,  discussing  the  sabjecl 
As  to  joint  liability  of  creditor  for  ^officer's  abuse  of  process,  see  AbboU  ▼. 
Kimbaa,  47  Id.  706. 

AcTioir  AGAiNOT  Offigkb  lOB  Faxlitrb  to  Taxx  Pbofkb  Cars  of  At- 
TAOHKD  Pbofbbtt:  See  note  to  AbboU  ▼.  EhnbaU^  47  Am.  Dec  711. 

HsABaAT  TsBTDioif T  IS  HOT  AmuaaxBLB:  Lpidk  r.  Po&iietkwaite,  12  Am. 
Dec.  405. 

Mmi.Bi1>INO  laSTBUGTICVB  TO  JuBT  BHOULD  BB  SXPLAJOrXD  OB  MODOIBD^ 

OB  BB  Rbfusbd:  See  extended  note  to  Strohn  y.  Deirok  A  M.  R,  R,  Co.,  94 
Am.  Dec  564. 

The  PBiNOiPix  gasb  was  gitBd  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  It  is  the  common-law  rule  that  an  officer  shall  not  de- 
cide his  own  ease  or  execnte  process  in  his  own  favor:  0*Oonner  y,  WUmm, 
57I1L234;  JSTaiMMra  ▼.  DoZe^  61  Id.  310.  Where  a  valid  writ  is  executed  in 
such  manner  as  to  show  a  willful  abuse  of  it,  the  officer  and  his  assistants 
are  to  be  treated  as  trespassers  ab  initio:  ffasJdna  v.  ffatkinit  67  Id.  454. 


Jones  v.  MoGuibk. 

OvfiOBB  OAmror  Obtbot  fob  Fibst  Thib  ok  Aptbal  tkat  tbbbb  was  Ko 
Pboof  of  kh  Oftigial  Ghabaotbb  in  the  lower  courts  on  the  trial  of 
an  action  against  him  to  recover  for  damages  arising  to  property  while 
in  his  custody,  and  by  reason  of  his  neglect.  The  objection  should  first 
be  made  in  the  coort  below,  so  as  to  ghns  an  oppertnuty  to  obviate  it  by 
prooL 

Sbbviob  of  Pbogbss  nr  Rbic  should  bb  Masb  Ofbvi»t,  amj>  Wbitten 
Notice  Left  with  Pebson  nr  Possbssioh;  and  the  officer's  acts  of  cus- 
tody and  control  should  be  exercised  in  such  an  open  and  visible  manner, 
by  a  custodian  or  otherwise,  that  the  person  having  the  thing  in  charge 
may  take  the  necessary  steps  to  protect  the  rights  of  all  those  interested 
in  it. 

UniTBD  States  Marshal  mat  Attach  Propebtt  without  Sebino  It  or 
Touching  It.  Hia  duty  is  performed  by  taking  it  into  his  custody,  not 
manu  /orti,  but  by  placing  some  person  in  charge,  and  making  a  return 
on  the  writ.    The  marshal  thenceforth  beoomes'chargeable  with  its  safe- 


Durr  AND  LiABiuTT  OF  Ubitbd  States  Marshal  with  Rbspbct  to 
Pbopbbtt  IK  BIS  Custody.  —  Where  he  has  taken  property  into  his 
custody  under  a  process  in  rem  issued  out  of  an  admiralty  coui%  the 
owner  is  relieved  of  all  concern  about  it,  and  is  not  required  to  be  pres- 
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eat  to  pfofeaet  it  The  8ok  respooiibility  of  its  aafe-keeping  ia  upon  the 
officer;  it  is  his  duty  to  use  due  diligenoe  to  keep  it  safe,  aad  he  will  be 
liable  to  the  owner  for  any  damage  to  the  property  resohmg  from  a  want 
of  such  diligence. 
*'Din  BaiGKNOx"  B»|C7Ibbd  of  OmosR  in  Taxzho  Casm  or  Fbopibtt 
Atsaobed  under  process  in  rem  is  soeh  diUgenoe  as  a  carefoly  prudent 
man,  of  reasonable  sense  and  judgment  might  reasonably  be  expected  to 
take  if  the  property  belonged  to  bimflftlf. 

UXITID   SXATBa    MaBHWAT.   AlOHB   18   LZABUD   lOB   NlQUOHBT  AXD  INJU- 

Bious  AoTtf  OF  HiB  DxpiTTr  OT  assistants  in  takiqg  can  of  attached 
property. 
Durr  A2n>  Liabujit  of  UirmD  Statu  Mahhhal  ab  to  Stbak-tuo 
Taxxh  bt  Hnf  wstdesl  Fhogibb  or  Bbm.  — If  he  puts  the  tag  in  charge 
of  a  custodian,  and  while  so  situated,  it  springs  a  leak  and  sinks»  for  want 
of  proper  care  and  attention  on  the  part  of  the  custodian,  the  marshal  is 
liable  to  the  owner  as  well  as  to  the  libeUant  for  the  damage  occasioned 
thereby.  Due  diligence  requires  that  the  officer  should  know  whether 
the  vessel  leaks;  whether  the  place  she  occupies  is  a  proper  one;  whether, 
in  the  remoyal  of  pipes  which  are  taken  out  by  the  direction  of  the  cus- 
todian, any  holes  have  been  left  through  which  water  may  enter  the  yes- 
sel;  what  bad  e£fect  ice  may  haye  upon  her,  whioh  may  be  atroidedy  it 
being  in  the  winter  season,  and  what  will  be  her  eondittaa  bk  eiM  of  a 
sudden  rise  of  water  and  breaking  up  of  the  Ice. 

The  facts  are  stated  in  the  opinion. 

Sleeper^  Wkitanf  and  Durham^  for  the  appellant 

William  H.  CoudoUj  for  the  appellee. 

By  Court,  Bbesbe,  C.  J.  This  was  an  action  on  the  case, 
brought  to  the  superior  court  of  Chicago,  by  James  McOuirk, 
against  Joseph  R.  Jones,  to  recover  damages  for  negligence  in 
regard  to  a  steam-tug  called  Ada  Allen,  which  he,  as  mar- 
shal of  the  United  States  for  the  northern  district  of  this 
state,  had  attached  on  process  issued  out  of  that  court,  in  a 
case  in  admiralty,  in  which  John  ^gg  was  libeUant,  and  this 
tug  defendant. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
at  $1,375,  for  which  the  court  rendered  judgment;  and  to  re* 
verse  which  this  appeal  is  taken. 

The  declaration  alleges  that  appellant  was,  on  the  twenty- 
second  day  of  November,  1866,  the  marshal  of  the  United 
States  for  the  northern  district  of  Dlinois,  and  as  such  seized, 
attached,  arrested,  and  took  possession  of  this  tug,  owned  by 
appellee,  and  retained  possession  until  she  was  bonded  out 
of  the  marshal's  custody;  that  it  was  aj^llant's  duty,  as 
marshal,  in  consideration  of  the  emoluments  of  his  office,  to 
use  great  care,  ddll,  and  attention  in  the  protection  and  preser- 
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vatioD  of  the  tug,  against  dangers,  damage,  and  deterioration, 
etc.,  but  by  his  negligence,  etc.,  the  tug,  in  the  month  of  Feb- 
ruary, 1867,  and  while  in  appellant's  possession  as  marshal, 
became  filled  with  water,  and  sunk  in  the  Chicago  River,  and 
was  left  there  by  appellant  two  months,  and  until  she  was 
raised  by  appellee,  and  bonded;  claiming  damages  by  reason 
of  injuries  thereby  occasioned  to  the  tug,  and  for  depriving 
him  of  the  use  for  two  months,  and  prevented  thereby  from 
making  gains  and  profits,  and  for  his  expenses  incurred  in  re- 
pairing the  injuries  done. 

The  process  which  issued  out  of  the  district  court  was  in  a 
proceeding  in  rem^  against  the  vessel,  and  commanded  the 
marshal  to  attach  her,  together  with  her  tackle,  apparel,  etc., 
and  detain  her  in  custody  until  the  further  order  of  the  court, 
and  to  give  notice  to  all  persons  claiming  her,  etc. 

The  return  to  the  process,  that  he  had  executed  the  writ  by 
attaching  the  tug,  her  tackle,  apparel,  and  furniture,  etc.,  on 
the  twenty-second  day  of  November,  1866,  and  still  detained 
the  same  in  his  custody,  was  made  on  the  fourth  day  of  Feb- 
ruary, 1867,  and  was  signed,  ^' J.  R.  Jones,  U.  S.  Marshal;  A. 
E.  Cotes,  Deputy." 

The  first  point  appellant  makes  is  the  want  of  proof  that 
he  was  marshal  at  the  time,  and  that  Cotes  was  his  deputy. 
A  sufficient  answer  to  this  is,  that  this  point  was  not  made  in 
the  court  below.  The  case  proceeded  to  judgment  on  the  fact 
that  appellant  was  marshal,  his  official  character  not  having 
been  called  in  question.  Had  it  been,  the  proof  could  easily 
have  been  made  that  he  was  at  the  time  acting  as  such,  and 
that  Cotes  was  acting  as  his  deputy.  There  was  no  pretense 
that  these  persons  were  not  the  officers  the  papers  from  the 
district  court  and  in  evidence  represented  them  to  have  been 
at  the  time  the  writ  was  issued,  executed,  and  returned.  In 
addition  to  these  papers,  the  bond  of  appellee  was  put  in  evi- 
dence, which  had  been  approved  by  the  district  court,  dated 
May  28,  1867,  for  the  purpose  of  releasing  the  vessel,  which 
recites  that  Cotes  had  executed  the  writ  as  one  of  the  deputies 
of  the  marshal. 

The  process  under  which  the  marshal  acted  was  in  rem^ 
which  is  founded  on  a  right  in  the  thing,  and  the  object  of  the 
process  is  to  obtain  the  thing  itself,  or  a  satisfaction  out  of  it, 
for  some  claim  resting  on  a  real  or  quari  proprietary  right  in 
it,  and  a  court  of  admiralty,  through  its  process,  arrests  the 
thing  for  the  purposes  of  satisfaction.    It  holds  its  possession 
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by  its  officers,  and  the  property^  in  contemplation  of  law,  is  in 
the  custody  of  the  court  itself. 

The  proceeding  is  based  on  the  assumption  that  the  owners 
and  other  persons  interested  in  the  property  have  it  in  their 
own  charge,  or  have  placed  it  under  the  control  of  others,  who 
will  see  to  their  interests  whenever  process  shall  be  served 
upon  it.  The  process  commands  the  marshal  to  notify  all 
parties.  It  is  his  duty,  therefore,  to  make  the  service  openly, 
to  leave  a  written  notice  with  the  person  in  possession,  and  to 
exercise  his  acts  of  custody  and  control  in  such  an  open  and 
visible  manner,  by  a  custodian,  or  otherwise,  that  the  person 
having  the  same  in  charge  may  take  the  necessary  steps  to 
protect  the  rights  of  all  those  interested.  Was  not  this  duty 
performed  by  appellant? 

It  is  true,  as  appellee  testified,  he  did  not  see  the  marshal 
at  all;  nor  was  it  necessary  he  should  have  seen  him.  The 
process  was  not  against  appellee,  but  against  the  tug.  All 
that  was  necessary  was,  that  the  marshal  should  attach  it;  and 
this  he  could  do  without  seeing  it  or  touching  it.  His  duty 
was  performed  by  taking  it  into  his  custody,  not  manu  fortij 
but  by  placing  some  person  in  charge,  and  making  a  return 
on  the  writ.  The  marshal  becomes,  thenceforth,  chargeable 
with  its  safe-keeping:  Conkling's  Treatise,  361.  Gilbert  was 
found  in  charge,  giving  directions  about  moving  certain  arti- 
cles from  it;  and  it  is  a  fair  inference  he  was  put  in  charge 
by  the  marshal.  To  overcome  this  presumption,  how  easy 
was  it  for  appellant  to  have  called  Gilbert.  Besides,  the  re- 
turn shows  appellant  had  taken  the  vessel  in  his  custody; 
and  fees  are  chargeable  for  it,  which  will,  no  doubt,  appear  in 
the  cost  bill,  which  may  be  issued  on  the  determination  of  the 
cause  in  the  district  court.  The  return  shows  the  tug  was  in 
appellant's  custody  on  the  4th  of  February,  1867,  which  was 
manifested  in  an  open,  visible  manner,  by  a  custodian. 

But  appellant  insists,  as  the  vessel  was  not  moved  from  the 
dock  where  her  owner  had  placed  her,  and  he  removed  the 
furniture,  the  steam  and  other  pipes,  and  the  bedding,  that  is 
evidence  she  was  in  his  care  all  the  time.  The  testimony  is, 
that  these  things  were  removed  by  direction  of  the  custodian, 
and  deposited  in  the  hold  of  a  bark  moored  alongside,  in 
which  the  custodian  lived. 

What,  then,  was  the  legal  duty  of  appellant,  he  having  this 
boat  in  his  custody?  The  office  of  marshal  is  one  of  great 
trusty  and  he  is  clothed  with  vast  powers  for  good  or  for  evil, 
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and  pablic  policy,  jf  no  oiber  confliderntioiiy  requives  ha  ehould 
be  responsible  for  all  the  injnry  he  may  do  in  his  office.  If 
the  injury  proceeds  from  an  act  of  fhe  depnly  or  other  person 
assisting  him  in  the  performance  of  his  duty,  the  marshal 
alone  is  immediately  responsible  to  the  injured  party. 

It  was  the  dnty  of  the  marshal,  then,  to  nse  due  diligence 
to  keep  this  vessel  safely:  EwmM  y.  Hewne^^  22  HI.  628. 
Due  diligence  is  understood  to  be  such  as  a  earefuly  prudent 
man,  of  reasonable  sense  and  judgment,  well  acquainted  with 
the  condition  of  his  property,  might  reasonably  be  expected 
to  take  if  the  vessel  belonged  to  himself.  He  slionld  know 
whether  she  leaked;  whether  the  place  she  occupied  was  a 
proper  one;  whether,  in  the  removal  of  the  pipes,  any  holes 
had  been  left  open  through  which  water  might  enter  the  ves- 
sel; what  bad  effect  ice  might  have  upon  her  which  might  be 
avoided;  what  would  be  her  condition  in  case  of  a  sadden  xise 
of  water  and  breaking  up  of  the  ice. 

That  no  care  whatever  was  bestowed  upon  this  boat  is 
shown  by  all  the  testimony.  She  went  down  gradually;  was 
three  days  sinking,  upon  any  one  of  which  one  man,  with  a 
common  tin  pump,  could  have  relieved  her  in  a  few  hours,  as 
she  could  have  been  bailed  out  in  a  short  time.  A  passer-by, 
seeing  her  condition,  said  to  a  man  there:  "  She  has  sprung  a 
leak,"  and  the  reply  was,  he  thought  she  had.  Whether  this 
was  the  custodian  or  not,  does  not  appear;  but  some  one  should 
have  been  there  representing  the  marshal,  to  know  her  con- 
dition and  guard  against  accidents,  and  with  an  eye  to  her 
protection  and  safety. 

The  case  is  not  at  all  like  ordinary  cases  of  a  levy  upon 
personal  property  by  a  sheriff  or  constable,  or  process  in  a 
personal  action.  Hence  the  law  required  the  marshal  to  take 
the  property  into  bis  custody.  Failing  to  do  so,  or  to  appoint 
a  fit  custodian,  he  must  be  responsible  for  the  consequences. 

The  appellant  insists  that  if  he  is  responsible  at  all,  it  is  to 
the  libellant,  and  not  to  the  owner.  This  proposition  is  too 
absurd  to  require  refutation.    He  was  bound  to  both. 

But  it  is  said  appellee  had  no  right  to  leave  his  vessel  and 
go  to  Ohio  after  she  was  attached, — he  was  bound  to  be  there 
to  protect  her.  We  have  shown  the  boat  was  in  the  custody 
of  the  marshal,  and  being  so,  the  owner  was  relieved  from  all 
concern  about  her.  It  was  his  good  fortune,  perhaps,  that  the 
boat  was  in  custody  during  the  winter  monthSi  when  ahe 
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could  not  be  used,  and  under  the  responsibility  of  the 
marshal. 

But  if  the  libellant  did  not  wish  to  run  the  hazard  of  a 
lo«l  to  hiuMMlf)  by  nsftson  of  the  decay  or  liability  to  injury  of 
the  boat,  as  a  court  of  admiralty  is  always  open,  that  court 
would,  no  doubt,  on  bis  application,  have  ordered  a  sale  of  the 
vessel,  the  proceeds  thereof  to  be  brought  into  court  to  abide 
the  event  of  the  suit.  These  proceeds  would  become  the  sub* 
stitute  of  the  thing  itself.  But  this  in  no  degree  relieves  the 
officer  of  the  liability  imposed  upon  him  by  law  to  use  due 
diligence  to  preserve  the  property. 

We  will  not  discuss  the  instructions,  passing  them  by  with 
the  remark,  they  were  correctly  disposed  of  by  the  court. 

The  question  of  reasonable  care  and  diligence  was  fairly 
submitted  to  the  jury  under  them,  and  the  evidence  sustains 
the  verdict. 

Much  has  been  said  about  the  process  of  salting  vessels, 
and  the  expense  attending  it. 

The  evidence  is^  this  boat  was  salted  when  built,  which  was 
but  a  few  months  before  she  sunk;  that  she  cost  ten  thousand 
dollars;  that  her  hull  and  all  her  parts  were  staunch  and 
sound;  that  she  could  earn,  in  towing,  from  forty-five  to  fifty 
dollars  a  day;  that,  from  experiments  made,  the  salt  had  been 
worked  out  of  her  while  she  was  submerged,  before  it  could 
have  taken  much  effect  upon  the  timbers;  that  to  resalt  her, 
her  sides,  planking,  or  some  of  it,  would  have  to  be  stripped, 
and  the  cost  would  be  heavy;  and  that  salt  tends  to  preserve 
the  timbers. 

Taking  into  consideration  the  expense  of  raising  the  boat, 
cleaning  her,  refitting  her,  the  loss  of  her  salting,  the  loss  of  her 
services  for  two  months  at  least,  the  verdict  is  not  too  much, 
and  might  well  have  been  more* 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Vaud  AvrAOtttExfTf  Wttit  Oolrsnnrm^  winl  Rasnvr  to  Tamohq  Fos- 

8B8SION:  See  Odtorrm  ▼.  ColUy,  0  Am.  Deo.  80;  HolUBter  y.  Ooodale,  21  Id. 
674,  ezteoded  note  thereto,  677-680;  on  what  ib  necessary  to  attach  person* 
alty:  Nicholi  t,  PaUm,  S6  Id.  713. 

OtftoxK^s  Luscunt  ton  Acn  of  wm  Dntrrr:  6m  Btniim  r.  wnckmn, 
46  Am.  Dm.  145;  Hookgf  y,  Smitii  47  Id^  $7h  timard  r.  itrad,  8  Id.  4B8| 
Funifikt  ▼•  MUis,  20  Id.  218;i8tafe  ▼.  Mmrt,  18  U.  M8»  WkkM^  ▼.  ihiMir 
JUld,  73  Id.  634. 

Am.  Dec  Vol.  ZCIX-M 
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Hamilton  v.  Lubukeb. 

L61  ILUHOIS,  415,] 

1m  ADVEaauoMEST  OB  Nonas  of  Sals  wdkb  Powbb  ov  Bali  oonteined 
in  a  mortgago  daacribes  a  different  and  other  or  laiger  indobtednees  than 
that  deeoribed  in  or  secured  by  the  mortgage,  the  sale  is  not  rendered 
invalid,  if  it  is  not  shown  that  the  property  was  injnzioosly  affected,  or 
bidders  deterred  from  attending  the  sale,  or  that  the  notice  was  pub- 
lished for  a  fraudulent  purpose;  or  if  so,  that  defendants  participated 
in  it,  or  had  any  knowledge  of  it. 

AasioimKNT  of  Mobtgaob  Containdio  Powkb  of  Salb,  by  indorsement 
on  the  mortgage  without  an  assignment  of  the  note,  will  not  operate  to 
▼est  the  power  of  sale  in  the  assignee.  As  the  mortgage  is  not  an  as- 
signable instrument  by  indorsement^  either  by  common  law  or  under 
the  statute,  the  power  to  sell  remains  in  the  mortgagee. 

AflSTOifinDrr  of  Nan  Sboitbxd  bt  Mobtoaob  containing  power  of  sale  yeata 
the  power  of  sale  in  the  assignee. 

PuBCHASER  AT  Salb  UNDER  PowBB  GonTAiNBD  DT  MoBTOAOB  is  charge- 
able with  notice  of  defects  and  irregularities  attending  the  sale,  and 
cannot  evade  their  effect. 

Rbmotb  and  ImffocBMT  Purchasers  for  Valuablb  CoNSEDBBATioir  from 
purchaser  at  sale  under  power  contained  in  mortgage  are  not  chargeable 
with  notice  of  irregularities  or  equities  attending  the  sale.  These  are 
matters  in  fiais,  which  must  be  brought  home  to  their  knowledge  on  a 
proper  case  made,  and  sustaineil  by  proof. 

As  TO  Rbmotb  and  Innocbnt  Purchasers  from  Purchaser  at  sale  under 
a  power  contained  in  a  mortgage,  the  record  of  the  mortgage  is  notice 
to  them  only  of  the  facts  stated  therein.  It  is  not  notice  of  any  irregu- 
larities attending  the  sale. 

MosTOAOOR  ON  Ortainiko  KNOWLEDGE  OF  Salb  UNDER  PowER  contained 
in  the  mortgage  must  immediately  take  steps  to  set  it  aside  for  irreg  i- 
Unties  attending  it^  or  a  ratification  by  him  will  be  implied.  Four 
years  after  he  has  knowledge  of  the  sale  and  proceedings,  and  has  re- 
mained inactive,  thereby  acquiescing  and  encouraging  purchasers,  is  too 
late  to  redeem,  and  he  is  barred  of  his  right. 

Thb  opinion  states  the  facts. 

Redfield  and  Crocker^  for  the  appellant. 
Rosenthal  and  Pence,  and  Steele,  for  the  appellees. 

By  Court,  Breese,  C.  J.  This  was  a  bill  in  chancery  ex- 
hibited in  the  Cook  circuit  court  by  Edward  Hamilton,  com- 
plainant, against  Ferdinand  Lubukee,  Nathan  Eisendrath, 
Godfrey  Snydacker,  and  Moses  Snydacker,  members  of  the 
firm  of  Eisendrath  &  Co.,  and  others,  seeking  to  redeem  cer- 
tain lots,  or  parts  of  lots,  in  the  city  of  Chicago,  which  were 
sold  by  Lubukee,  under  a  mortgage  executed  by  complainant 
and  one  Willard  M.  Fuller  to  Lubukee,  to  secure  the  payment 
of  four  certain  promissory  notes,  amounting  in  all  to  three 
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thousand  five  hundred  dollars,  being  the  purchase-money  of 
the  lots,  and  becoming  due  in  one,  two,  three,  and  four  years 
from  their  date,  and  dated,  respectively,  August  1,  1860. 

Answers  were  put  in  by  the  defendants,  replications  filed, 
and  proofs  taken,  and  on  the  hearing  the  bill  was  dismissed 
for  want  of  equity. 

To  reverse  this  decree,  complainant  brings  the  record  here 
by  appeal. 

It  appears  from  the  mortgage,  bearing  even  date  with  the 
notes,  that  it  contains  a  power  of  sale,  to  be  exercised  by  the 
mortgagee,  his  heirs  or  assigns,  in  case  of  default  in  the  pay- 
ment of  any  of  the  notes,  or  of  the  interest.  Notice  of  the  sale 
was  required  to  be  made  in  a  newspaper  published  in  Chicago 
ten  days  before  the  sale,  and  the  mortgagee  was  empowered  to 
make  and  deliver  a  deed  to  the  purchaser  thereof.  It  also  ap- 
pears the  mortgage  was  made  subject  to  another  mortgage  of 
one  thousand  dollars  then  on  the  premises,  although  not  men- 
tioned in  the  mortgage. 

The  notes  were  sold  and  delivered  by  Lubukee  to  the  firm 
of  Eisendrath  &  Co.,  and  the  mortgage  assigned  to  them,  the 
firm  being  then  composed  of  Nathan  Eisendrath  and  Godfrey 
ffnydacker,  Moses  Snydacker  not  becoming  a  member  of  it 
until  some  months  after  the  sale. 

The  first  note,  and  the  interest  on  the  other  notes,  became 
due  on  the  first  day  of  August,  1861,  and  were  not  paid.  At 
the  request  of  Fuller,  one  of  the  makers  of  the  notes,  and  one 
of  the  mortgagors,  and  a  partner  of  complainant,  the  premises 
were  advertised  for  sale  in  the  name  of  Lubukee,  in  the  mode 
required  by  the  mortgage,  and  were  sold  to  Moses  Snydacker 
by  Lubukee  for  two  thousand  five  hundred  dollars,  and  subject 
to  a  former  mortgage  to  one  Swift  of  one  thousand  dollars, 
which,  with  the  interest  due  upon  it,  then  amounted  to  eleven 
hundred  dollars.  At  the  same  time  the  notes  of  complainant 
and  Fuller  given  for  the  property  were  canceled  by  Eisen- 
drath, by  burning  them  in  presence  of  Fuller,  one  of  the  makers. 

The  real  value  of  the  property  when  sold  would  appear, 
from  the  testimony,  to  have  been  about  five  thousand  dollars. 

The  other  defendants,  nineteen  in  number,  are  purchasers 
of  the  premises,  in  separate  parcels,  of  Snydacker,  and  have 
expended  near  thirty  thousand  dollars  in  valuable  improve- 
ments upon  them.  The  lots,  without  the  improvements,  were 
estimated,  at  the  time  the  bill  was  filed  (April  term,  1867),  at 
about  eighteen  thousand  dollars.    It  further  appears  that 
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ICoBM  Sttydaoker  had  diTested  bimself  of  nU  interort  in  the 
premiacs  befeie  the  bill  was  filed  to  Eifleodraih,  in  1861^  and 
to  Hamlin  and  the  others  BubeequAaUy^  aod  fot  a  valuable 
#OQeidonttiony  and  that  they  purchaBed  without  notiee  of  any 
defeots  or  irregularitifia  in  the  aale  or  proceedings  under  the 
mortgage  before  or  since  the  sale. 

The  first  point  maide  by  appcUaisit  im^  that  tha  ad^ertiaenient 
or  notice  of  the  sale  described  a  different  and  other  or  larger 
indebtedness  than  that  described  in  or  secnred  by  the  mort- 
gage, to  wit,  an  indebtedness  of  one  thousand  dollars  orer  and 
above  the  amooni  really  dne  by  the  mortgage. 

Admit  the  &ct  to  be  80^  it  is  not  shown  that  the  prop^y 
was  injurionsly  affeeted  by  it,  or  bidders  deterred  thereby  from 
attending  the  sale,  nor  is  it  shown  it  was  so  published  for  ji 
fraudulent  purpose;  and  if  it  was^  there  is  no  evidence  the 
defendants,  or  any  one  of  them,  participaited  in  it,  or  had  any 
knowledge  of  it. 

The  next  point  is,  that  Lubukee  had  nothing  to  do  with  the 
sale,  and  knew  nothing  about  it,  and  that  Moses  Snydaoker 
fraudulently  obtained  from  him  the  deed  for  the  property,  ci 
the  contents  of  which  Lubukee  was  ignorant. 

It  appears  that  Lubukee,  the  mortgagee,  was  a  man  whose 
memory  had  become  impaired  fay  a  fall,  and  on  his  examina- 
tion as  a  witness,  did  not  recollect  distinctly  the  cireumsiaDces 
attending  the  sale  and  the  execution  of  the  deed;  but  the 
papers  evidencing  it,  signed  with  his  name,  were  substantiated 
by  him,  he  acknowledging  his  signature  as  his  own  handwrit- 
ing. The  sale  was  advertised  in  the  name  of  Lubukee,  and 
the  deed  to  the  purchaser  made  and  signed  by.  him,  and  de- 
livered to  the  purchaser.  And  here  appellant  moires  another 
point,  —  that  Lubukee  had  assigned  the  notes,  and  the  mort- 
gage, being  an  incident  only,  went  with  the  notes  to  the 
assignee,  and  consequently  the  petwer  to  sell  went  also  to  the 
assignee,  and  he  should  have  sobL 

What  are  the  facts  on  this  pdint?  The  notes  were  never 
assigned  to  any  one.  They  were  sold  and  delivered  to  Bisen- 
drath  &  Ca,  and  the  mortgage  assigned  by  an  indorsement 
upon  it  What,  then,  was  the  condition  of  the  parties?  The 
mortgage,  not  being  an  assqpiable  instrument  by  indorsement, 
either  by  the  oommon  law  or  nndM^  the  statute^  the  power  to 
eeU  remained  with  the  mortgagee:  OUk  v.  Cunimin^s,  SI  Ql.  188 ; 
and  in  Pardee  v.  Lindky,  81  Id.  174  [83  Am.  Dec.  219],  this 
eoart  said,  where  the  mortgage  gives  to  the  mortgagee  or  his 
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assigns  power  to  sell  upon  default  ia  payment,  an  anignme&t 
of  the  note  secnred  by  the  mortgage  will  vest  the  power  of  Bal% 
in  the  assignee;  snch  power  theraby  paseeB  from  the  mort- 
gagee, and  cannot  be  executed  by  him.  In  this  oaee,  ilb% 
notes  weve  not  assigned  by  the  mortgagee,  oonsequently  die 
power  to  sell  remained  with  him,  and  he  has  executed  it  in 
conformity  with  the  deed. 

Appellant  insists  that  at  the  time  of  the  sale  of  the  ptopatty 
the  defendants— the  two  Snydaokers  and  EiBendmth— were 
interested,  as  partnen,  in  these  notes,  and  in  the  sale  of  tbe 
property  and  its  avails,  and  remained  00  intereeted,  and  dia^ 
tributed  the  spoils  among  themeelTes. 

The  proof  shows  a  contrary  state  of  fiftotey"— that  MO0B8  Snjr* 
dacker  had  no  connection  with  tiie  firm  of  Sisembnath  A  Oa 
until  some  months  after  the  sale;  and  as  against  EisendrMh, 
we  could  not  say  the  sale  should  be  now  set  aside  as  againal 
him.  Lubukee,  as  mortgagee,  had  the  right  to  make  the  eaie; 
and  even  if  Eisendrath  had  an  interest  in  the  purchase  by 
Moses  Snydacker,  yet  in  the  absence  of  any  evidence  that 
Lubukee  was  interested  in  the  purchase,  and  acting  coUu* 
sively,  it  is  by  no  means  apparent  why  the  sale  should  be  set 
aside.  It  is  not  a  case  of  a  trustee  buying  at  his  own  sale. 
We  perceive  no  evidence  of  collusion  between  Lubukee  and 
any  of  these  parties,  and  nothing  in  the  proof  to  charge  either 
of  them  with  any  fraud,  violation  of  trust,  collusion,  or  other 
act  which  a  court  of  equity  should  condemn. 

As  to  the  other  defendants,  they  are  innocent  purchasers  for 
a  valuable  consideration,  without  notice  of  any  equities  which: 
might  have  existed  in  favor  of  appellant  against  the  original 
purchaser  at  the  sale.  Such  purchaser  is  chargeable  with 
notice  of  defects  and  irregularities  attending  the  sale,  and 
cannot  evade  their  effect.  With  remote  purchasers,  such  as 
Hamlin  and  the  others  named,  the  rule  is  different:  Cawdl  v. 
Ross  J  38  m.  244  [85  Am.  Dec.  270];  Reese  v.  AUen,  6  Gilm.  236. 

Appellant  contends  that  these  defendants,  Hamlin  and  the 
others  in  the  same  category  with  him,  are  bound  by  the  record 
notice  shown  by  the  public  records  of  deeds  and  mortgages  of 
Cook  County,  and  that  by  them  they  knew  the  irregularity 
of  the  sale,  the  falsity  of  the  advertisement,  the  inadequacy 
of  the  price  bid  at  the  sale,  and  all  the  other  irregularities, — 
not  only  such  as  were  patent  upon  the  records,  but  of  all  mcb 
as  they  might  have  obtained  knowledge  upon  inquiry. 

It  is  certainly  true  the  record  of  the  mortgage  was  notice  to 
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them,  and  that  informed  them  only  of  the  beta  stated  in  it. 
It  gave  them  no  information  of  the  kind  of  notice4>ubli8hed 
for  the  sale  of  the  mortgaged  premises,  nor  of  any  irregular!* 
ties  which  might  have  been  committed  in  it,  nor  that  the  price 
paid  was  inadequate.  All  those  were  matters  in  pais^  and 
must  be  brought  home  to  their  knowledge  on  a  proper  case 
made,  sustained  by  proof.  These  defendants  deny  all  knowl- 
edge of  any  equities  existing  in  appellant,  and  he  has  failed 
to  show  knowledge.  If  there  was  fraud  in  the  mortgagee 
in  selling  under  the  notice  he  gave,  and  they  not  partici- 
pating in  it  or  knowing  of  it,  it  would  not  be  in  harmony  with 
the  principles  of  law  or  equity  to  declare  void  the  convey- 
ances to  them  because  of  the  fraud  of  their  vendor.  This 
would  be  equally  illegal  and  unjust:  Prevo  v.  Walten^  4 
Scam.  86.  Even  if  the  mortgagee  himself  had  been  the  pur- 
chaser at  the  sale,  through  the  aid  of  a  third  party  to  whom 
he  could  have  conveyed,  and  then  taken  the  title  from  him, 
such  title  would  not  be  absolutely  void,  but  voidable  only; 
and  if  immediate  steps  should  not  be  taken  by  the  cestui  qvte 
trwtj  the  mortgagor,  on  his  obtaining  a  knowledge  of  the  sale, 
to  set  it  aside,  a  ratification  by  him  would  be  implied.  Such 
a  sale  can  be  set  aside  only  at  the  option  of  the  ceitui  jud 
trusty  and  that  must  be  determined  in  apt  time.  He  has  an 
election  to  treat  the  sale  as  valid,  if  he  will:  Scott  v.  Freeland^ 
7  Smedes  &  M.  409  [45  Am.  Dec.  310]. 

Upon  this  point,  the  record  shows  that  when  the  note  be- 
came due,  and  when  the  sale  was  made,  appellant  was  in 
Chicago,  and  in  partnership  with  W.  M.  Fuller,  his  co-mort- 
gagor, and  that  appellant  remained  there  until  February, 
1862,  when  he  went  to  the  front  with  the  regiment  to  which 
he  belonged;  that  in  April,  1862,  he  returned  again  to  the 
city,  and  left  the  army  in  1863,  returned  to  Chicago,  where  he 
has  ever  since  remained.  He  admits  in  his  testimony  that, 
in  1863,  Eisendrath  informed  him  of  the  sale  of  the  property, 
and  there  is  proof  that  he  was  informed  of  the  sale  at  the  time 
it  took  place.  The  bill  was  filed  at  the  April  term,  1867,  and 
the  delay  unaccounted  for.  Four  years  elapsed  after  he  had 
knowledge  of  the  sale  and  proceedings  under  it,  and  he  re« 
mained  inactive,  giving  evidence  thereby  of  acquiescence,  and 
encouragement  to  purchasers.  Valuable  buildings  have  been 
erected  upon  the  lots,  and  the  region  where  they  are  ntnate, 
unpeopled  when  appellant  purchased,  now  teems  with  a  buqf 
population,  increasing  thereby  their  value  fivefold. 
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We  know  of  no  principle  of  law  or  equity  which  should 
disturb  these  purchasers  in  their  titles  and  possession,  nor  can 
we- see  any  equity  whatever  in  appellant's  case,  as  he  has  pre- 
sented it. 

We  concur  with  the  circuit  court  in  the  decree  dismissing 
the  bill. 

Decree  affirmed. 


NoncB  OT  Sali  urdxb  Powxr  contained  in  mortg>ge»  what  sofficient: 
HfSfman  v.  AnUumff^  75  Am.  Deo.  701,  and  note  704-713. 

AflsiONMXNT  OF  NoTB  Sbccbsd  bt  MoaTQAGK  tnuisfen  power  of  ssle  con- 
tained therein:  Pardee  ▼.  LituUey,  83  Am.  Deo.  219,  and  note  224. 

PuBCHABJBB  OF  Fbopkbtt  I7ND1B  Sale  PURSUANT  TO  PowXB  iB  chargeable 
with  notice  of  the  extent  of  the  power,  and  is  bound  to  see  that  it  has  been 
pnrsaed:  Sear$  v.  Zteermore,  85  Am.  Dec.  564,  and  note  568. 

iBaBouLAKiTiBS  ATrBNOiHo  Saije  undkr  Powsr  Ck>NTAiNXD  in  mortgage 
do  not  render  the  sale  absolutely  void,  bat  voidable  only,  and  the  mortgagor, 
haying  knowledge  of  them,  may  elect  to  abide  by  the  sale,  or  disaffirm  it,  as 
he  pleases.  But  having  the  right  of  election,  he  most  exercise  it  within  a 
reasonable  time,  and  before  innocent  third  parties  have  invested  money  and 
labor  upon  the  faith  of  its  validity;  and  if  he  does  not  do  so»  he  will  be  baned 
from  setting  it  aside:  Jenkins  v.  Pierce,  98  HL  653;  Mwm  v.  Burgee,  70  Id. 
611-618;  Bush  v.  Sherman,  80  Id.  175;  Shan  v.  Graham,  85  Id.  29,  80;  Jaeb- 
eon  V.  Spmk,  59  Id.  409;  J7oy<  v.  Pawtuekei  InsL  for  Savings,  110  Id.  399; 
BreA  V.  YeaUm,  101  Id.  272;  all  citing  the  principal  case. 

Sals  undxb  Power  CoHTADf  id  I5  Trust  Dud,  not  made  by  the  trostee^ 
but  by  his  agent  or  attorney,  he  not  being  present,  is  invalid  as  between  the 
immediate  parties,  and  will  be  set  aside  in  equity:  Qroeer  v.  Hale,  107  TEL 
642,  citing  tiie  principal  case. 

Innocent  Purchasers  at  Salb  under  Power  contained  in  trust  deed^ 
whose  deed  recites  a  compliance  with  all  requirements  of  the  statute,  need 
not  go  behind  it  to  ascertain  if  the  recitals  are  true.  They  are  not  charge- 
able with  notice  of  irregularities  attending  the  sale:  Wilson  v.  South  Park 
Coramiaeionere,  70  HI.  60.  The  same  rule  applies  to  remote  purchasers  at  a 
sale  under  a  power  contained  in  a  mortgage:  Johnson  v.  Watson,  87  Id.  539; 
Munn  V.  Buryes,  70  Id.  615;  Farrar  v.  Payne,  73  Id.  86;  OunneU  v.  CockeriU^ 
84  Id.  324.  But  the  immediate  purchaser  is  chargeable  with  notice  of  all 
irregularities  attending  the  sale:  Id.;  all  citing  the  principal  case. 

Where  Mobtoaoe  Ck)NTADriNO  Power  of  Sale  is  assigned  by  indorse- 
ment thereon,  without  assignment  of  the  note,  the  power  of  sale  does  not 
pass  to  the  assignee,  but  remains  with  the  mortgagee:  Ou^man  v.  Stone, 
69  111.  519.  The  equitable  assignee  of  the  indebtedness  cannot  execute  the 
power  in  his  own  name,  for  he  has  neither  the  legal  title  to  the  estate  mort- 
gaged, nor  to  the  indebtedness:  Warmedbe  v.  Lembea,  71  Id.  95;  Masom  v. 
Ainsworth,  58  Id.  167. 

Where  Notice  or  ADVEsnananr  of  Sale  under  power  contained  in 
mortgage  states  a  different  or  other  or  larger  indebtedness  than  that  named 
in  the  mortgage,  the  sale  is  still  valid,  when  it  is  not  proved  that  the  prop- 
erty was  inJErioaaly  aiSBOted  by  it^  or  bidden  thereby  deterred  from  attend* 
faig  the  laK  ^  thai  it  was  pobliahad  for  r  iraadulent  pcrpoas^  or  if  it  wa% 


* 
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DL  1601,  citing  th«  princdpal  cm*. 

Powxft  OF  Sal*  Covwebxm^  9t  Dikd  or  Tamer  or  marijfi^  will  be 
■trictly  constraed  and  panned,  the  preenrnption  being  that  the  delegatiovi  of 
power  ia  induced  by  trust  and  confidence  in  the  tmatee  anthorised  to  make 
tfap  sale.  Such  power,  udeaa  autheriaed  by  the  hutnimeat  itself,  cannot  be 
delegated:  Flower  v.  Ehooodf  66 IIL  449,  citing  the  principal  caae. 

RioBT  OT  MoBTOAOOB  OB  HIS  Obabteb  TO  RiBPllHf  ftftor  ooiiditioa 
broken  is  a  purely  equitable  right,  and  when  its  assertion  would  be  plainly 
inequitable,  aid  wiU  be  withheld.  So  where  a  defective  foredoeiire  baa  been 
had,  an  equity  of  redemption  cannot  be  asserted  against  a  atronger  eq«i^: 
MuheifT.  CfObamit  87  BL  383^  citing  the  principal  case. 


^F^^-r^^ 
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Wasbhovsekah's  Rsoxift  is  Contract  of  Pabtos  as  to  the  property 
stored,  and  parol  evidence  it  inadmisaible  to  change  or  vaxy  its  terms. 

AasuxTSiT  WILL  Lib  aoaimst  Wabxhousbmait  for  damages  for  breach  of 
his  contract  to  deliver,  on  demand,  wheat  stored  with  him;  and  though 
trover  might  also  lie,  the  role  that  a  par^  cannot  waive  the  tort  and  suo 
in  OBtumpeU  for  money  had  and  reoeivedt  unless  mcney  has  actually 
been  received,  has  no  application  to  such  a  case. 

Mbasubb  of  Damages  aqadist  Wabehotoeicaic  sued  in  aamunptU  for 
breach  of  his  contract,  in  failing  to  deliver  on  demand  wheat  stored  with 
him,  is  the  value  of  the  wheat  at  the  time  it  should  have  been  delivered. 

Whbbb  Warehouseman  Receiyes  Wheat  and  Stobbs  It,  agreeing  to 
keep  it  for  a  short  time  without  charge,  and  deliver  it  on  demand,  and  ia 
afterwards  sued  in  iusumpsU  for  damages  in  failing  to  deliver,  the  action 
is  not  defeated  by  a  neglect  or  refusal  to  pay  storage  after  the  demand 
to  deliver  is  made.  In  such  case,  the  warehouseman  ia  entitled  to  stong* 
only  after  notice  that  it  would  be  charged  is  given. 

Thb  opinion  BtatoB  the  facts. 
Wood  and  Moore^  for  the  appellant. 
Burgess  and  Waterman,  for  the  appellees. 

By  Court,  Bbbsbs,  C.  J.  This  was  an  action  of  as9umpni^ 
in  the  Boone  circuit  court,  brought  by  William  S.  and  George 
B.  Dunton,  for  the  use  of  William  Waterman,  against  Mar- 
oellus  Q.  Leonard,  on  a  warehouse  receipt  for  wheat  delirered 
the  defendant,  a  warehouseman,  by  the  plaintiffs,  on  the  18ih 
of  May,  1861,  and  subject  to  their  order. 

The  general  issue  was  pleaded,  and  the  jury  found  for  the 
plaintiff,  on  which  the  court  rendered  a  judgment.  To  reverse 
this  judgment,  defendant  appeals. 

The  substantial  question  in  the  case,  as  appellant  insists,  is. 


I 
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Was  he  bound  to  deliYer  the  wheat  wilhoat  a  tender  or  offer  to 
pay  the  chargea  of  itorage? 

The  receipt  in  question,  when  executed  by  defendant,  con- 
tained the  words  ''  on  payment  of  charges,"  following  imme- 
diately after  the  words  ^'  subject  to  the  order  of  themselveSi 
thereon/'  but  which,  on  being  presented  to  plaintiffs,  they 
refused  to  accept,  insisting  the  contract  was  the  storage  should 
be  without  charge,  whereupon  the  defendant  erased  the  words 
*'  on  payment  of  charges,"  and  in  that  form  delivered  it  to  the 
plaintiffs,  and  they  accepted  it 

This  receipt  must  be  held  as  the  contract  of  the  parties  as 
to  this  wheat,  and  parol  evidence  to  change  its  terms  is  inad- 
missible. The  claim  of  appellant,  therefore,  that  it  was 
understood  and  agreed  that  the  wheat  should  be  free  of  charge 
for  a  short  time  only,  cannot  be  allowed.  Testimony  to  that 
point  went  to  the  jury,  but  their  verdict  ignores  any  such 
agreement  or  understanding. 

The  first  point  made  by  appellant  is,  that  the  receipt  was 
improperly  admitted  in  evidence  against  his  objection.  He 
contends  it  could  only  be  material  in  connection  with  other 
evidence  in  an  action  of  trover,  and  that  under  the  evidence 
in  this  case  (iL9$wnp$it  cannot  be  maintained.  He  insists,  as 
the  receipt  on  its  face  importe  a  bailment,  the  title  to  the 
wheat  did  not  pass  to  him,  but  remained  in  appellees,  and 
cites  several  cases  in  support  of  the  proposition,  among  them 
Seymour  v.  Brovm,  19  Johns.  44,  where  wheat  had  been  de- 
livered to  a  miller,  to  be  converted  into  flour.  It  was  con- 
sumed with  fire,  without  negligence  on  the  part  of  the  miller, 
and  he  was  held  not  liable.  The  case  of  Burton  v.  Curyea^  40 
HI.  321  [89  Am.  Dec.  350],  is  also  cited.  That  was  pork  in 
barrels,  and  it  was  held  it  was  the  property  of  the  holder  of 
the  warehouse  receipt. 

The  point  that  appellant  makes  is,  that  this  wheat  was 
mixed  in  the  bia  with  wheat  of  the  same  quality  belonging  to 
him,  and  therefore  appellees  became  tenanto  in  common  with 
him  in  the  wheat,  and  he  had  a  right  to  take  his  share  from 
the  bin,  provided  he  left  sufficient  of  the  proper  quality  to 
meet  the  receipt  held  by  appellees,  and  that  if  appellant 
refused  to  deliver  appellees  their  share  on  demand,  even  if  he 
had  no  Uen  on  it  for  storage,  it  would  present  a  clear  case  of 
ccmvendon,  for  which  an  action  of  trover,  and  not  cwm^fTipsft, 
would  lie. 

In  support  of  this,  (yRew  v.  Strong,  13  HL  688,  is  cited. 


d70  Leonard  v.  Dunton,  [minoia, 

This  action  was  brought  for  the  value  of  a  bolting -cloth| 

alleged  to  have  been  sold  with  the  mill.  The  oourt  say,  if  the 
bolting-cloth  was  included  in  the  sale,  it  might  well  be  doubted 
whether  he  could  recover  in  this  form  of  action  without  proof, 
either  that  the  defendant  had  converted  the  article  into  money 
or  its  equivalent,  or  had  refused  to  deliver  it  according  to  the 
contract.  In  the  first  case,  he  might  be  entitled  to  recover 
the  price,  as  so  much  money  had  and  received  by  the  defend- 
ant to  his  use;  in  the  other,  his  damages  for  not  delivering 
the  property  at  the  time  it  should  have  been  delivered;  and 
this  is  the  rule  everywhere. 

This  action  is  brought  on  the  contract  for  failing  to  deliver 
the  wheat  on  demand,  according  to  the  contract,  and  though 
trover  might  lie,  assumpsit  will  also  lie  for  damages  for  breach 
of  contract.  The  rule  that  a  party  cannot  waive  the  tort 
and  declare  in  assumpsit  for  money  had  and  received,  unless 
money  has  actually  been  received,  has  no  application  to  this 
case,  and  if  it  had,  the  action  could  be  maintained  on  the  proof 
that  it  was  understood  by  the  parties  the  wheat  was  to  be  sold 
by  the  defendant  if  he  wished  to  sell  it,  and  it  is  in  proof  he 
shipped  it  to  market  and  sold  it.  The  price  of  such  wheat 
was  proved,  and  it  is  a  fair  presumption  he  received  the  mar- 
ket price.  This  action  was  brought  on  the  contract,  and  the 
measure  of  damages  was  the  value  of  the  wheat  at  the  time 
it  should  have  been  delivered. 

We  come  now  to  consider  the  second  instruction  asked  by 
appellant,  and  on  which  his  counsel  say  the  case  turns.  That 
instruction  was  as  follows: — 

**  If  the  jury  further  believe  from  the  evidence  that  by  agree- 
ment the  grain  in  question  was  to  be  stored  by  the  defendant 
for  only  a  short  time,  without  charge,  and  that  the  plaintiffs 
never  demanded  the  grain  until  August,  A.  D.  1862,  and  then 
neglected  and  refused  to  pay  reasonable  storage  after  such 
time,  and  have  not,  before  suit  brought,  offered  to  pay  such 
reasonable  storage  after  the  lapse  of  such  short  time,  then  the 
jury  should  find  for  the  defendant." 

The  objection  to  this  instruction  is,  that  if  the  fietcts  were  as 
stated,  it  by  no  means  followed  the  verdict  should  be  for  the 
defendant.  The  most  he  could  claim  would  be  a  reasonable 
deduction  for  storage  after  the  notice  was  given,  or  the  appel- 
lant had  sold  the  wheat.  The  instruction  should  also  have 
contained  some  reference  to  notice  by  appellant  to  appellees, 
that  after  a  certain  day  he  should  charge  for  storage,  so  that 
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appellees  might  withdraw  the  grain.  This  instruction  was 
properly  refused. 

Some  objections  have  been  taken  to  the  instructions  given 
for  the  appellees.  If  they  are  obnoxious  to  objection,  they  did 
not  tend  so  to  mislead  the  jury  as  to  work  injustice.  On  con- 
sideration  of  the  whole  recoid,  justice  appears  to  have  been 
done,  and  we  will  not  disturb  the  judgment.  It  must  be 
affirmed. 

Judgment  affirmed. 

Right  of  Owma  of  Gainr  Stobu>  in  Warshoobi  to  reoorer  dAinages 
for  bmoh  of  contraot,  m  shown  by  warehonaemaii's  raoeipt:  Dok  t.  OMi- 
«lenf,  85  Am.  Beo.  897»  and  note  401.  The  measure  of  dMneges  agtinst  the 
warehoosemen  for  failing  to  deliver  the  artiele  stared  aooording  ta  his  ooa- 
tracts  is  its  market  value  when  it  should  have  been  delivered:  (Meago  ^  JIT. 
W.  R*y  06.  V.  DiektntOH,  74  EL  25%  citing  the  prindpal 


Maqbb  u  Maqbb. 

[51  iLUHOIBfe  600.] 
PUBGHASB-MOraT    AdYASGID    BT   TmSD    PlBSOV  WHBI    JjMM    OV    HOMB- 

mEASk  — Where  a  party  advances  the  purohase-numey  for  a  homeetead 
occupied  by  the  vendee,  upon  his  promise  to  execute  a  mortgage  to  secure 
the  repayment  of  such  money  when  he  obtains  a  deed,  and  he  afterwards 
refuses  to  do  so,  the  purchase-money  so  advanced  becomes  a  lien  against 
the  homestead,  and  may  be  enforced  by  the  person  advancing  the  money, 
and  against  it  the  vendee  cannot  maintain  a  homestead  right. 
QBJBonoN  THAT  Eqtjitt  HAS  No  JuBiBDioiiOH,  bccause  there  is  an  ade- 
quate remedy  at  law,  comes  too  late  after  answer  filed,  unlses  it  is  in  a 
ease  where  equity  could  not  entertain  Jurisdiction  under  any  eizoom- 
stances. 

The  opinion  states  the  facts. 

Clark^  for  the  plaintiff  in  error. 

IngerwU  and  Pwterbaugh^  for  the  defendant  in  enor. 

By  Court,  Walkeb,  J.  It  appears  that  some  time  in  the 
year  1862,  plaintiff  in  error  entered  into  a  contract  with  one 
Pairo  for  the  purchasing  of  a  forty-acre  tract  of  land,  agreeing 
to  pay  therefor  the  sum  of  four  hundred  dollars,  and  for  which 
he  executed  his  promissory  notes,  payable  in  one,  two,  and 
three  years,  with  seyen  per  cent  interest  per  annum,  and  re« 
ceived  a  bond  for  a  deed.  In  the  month  of  October,  1866, 
plaintiff  in  error,  being  wholly  unable  to  pay  the  amount  due 
on  the  purchase-money,  applied  to  defendant  in  error,  and  re* 


572  Maoss  v.  Maoek.  [lUmois, 

quested  him  to  make  the  imjrtneiits,  and  piopoeed  to  give  him 
a  mortgage  on  the  land  as  soon  as  he  received  a  deed,  to  secure 
its  repayment.  Defendant  in  error  acceded  to  the  proposition. 
The  parties  thereupon  irent  to  Peoria  and  saw  Bourland,  the 
agent  ot  Pairo,  and  defendant  paid  1244  in  money,  and  became 
surety  for  plaintiff  in  and  for  the  sum  of  $100  more,  on  tiie 
purchase-money,  which  he  subsequently  paid. 

Plaintiff  in  error  then  agreed  to  pay  the  money  to  defendant 
in  error  in  the  following  March,  and  to  execute  a  mortgage  on 
the  premises  to  secure  its  payment  immediately  on  their  re- 
turn home;  and  on  their  arrival  there,  in  pursuance  to  the 
agreement,  they  went  to  a  justice  of  the  i>eace  to  have  it  exe- 
cuted, but  he  having  no  blanks,  it  was  deferred,  it  being  then 
agreed  that  it  should  be  executed  another  time.  It  was,  how- 
ever, neglected,  and  defendant  in  error  subsequently  demanded 
the  mortgage,  when  plaintiff  in  error  refused,  and  alleged  that 
he  owed  defendant  in  error  nothing.  It  appears  that  defend- 
ant in  error  paid  on  the  purchase  of  the  land  $346.50,  no  por- 
tion of  which  ever  passed  into  the  hands  of  plaintiff  in  error, 
but  it  was  paid  directly  to  the  agent  of  Pairo,  on  the  contract 

It  appears  thai  at  the  time  the  money  was  advanced  by 
defendant  in  error,  plaintiff  in  error  resided  upon  the  land. 
The  bill  was  filed  in  the  court  below,  by  defendant  in  error,  to 
enforce  his  lien  on  the  land,  and  on  a  hearing,  the  court  below 
decreed  the  relief  prayed;  and  this  writ  of  error  is  prosecuted 
to  reverse  that  decree. 

It  is  urged  as  a  ground  of  reversal  that,  inasmuch  as  tbe 
premises  in  controversy  were  the  homestead  of  plaintiff  in  error 
when  the  money  was  paid,  it  could  not  become  a  lien  on  the 
land;  that  tbe  money  thus  advanced  by  defendant  in  error 
was  not  and  did  not  become  a  part  of  the  purchase-money  for 
the  premises.  The  second  section  of  the  homestead  act  ex- 
cepts debts  and  liabilities  for  the  purchase  or  improvement  of 
the  homestead  from  the  operation  of  the  law,  and  leaves  it 
liable  to  sale  for  such  debts  in  the  same  manner  as  other  real 
estate.  The  only  question,  then,  which  this  record  presents  * 
is,  whether  the  money  advanced  by  defendant  in  error  was 
purchase-money. 

In  the  case  of  Austin  v.  Underwood^  87  IlL  488  [87  Am.  Dec. 
254],  it  was  held  that  when  a  party  owning  and  residing  upon 
a  homestead  purchases  and  receives  a  conveyance  of  an  ad- 
joining tract,  to  be  used  in  connection  with  and  as  a  part  of 
the  homestead,  and  procures  the  purchase-money  for  the 
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adjoining  tract|  to  bo  paid  by  a  third  perBon,  as  a  loan  to  the 
purchjaser,  the  money  thus  loaned  will  be  regarded  as  purchase- 
money  of  the  land,  as  against  the  claim  of  the  homestead  by 
the  purchaser  for  whom  it  was  paid.  And  in  that  case  the  dis- 
tinction was  taken  between  such  a  case  and  where  money  was 
loaned  to  pay  a  pre-existing  debt,  created  for  the  purchase  of 
the  homestead. 

The  rule  announced  in  that  case  must  control  this.  Here,  as 
there,  the  money  was  paid  for  the  land,  and  was  not  a  payment 
of  a  pre-existing  debt.  Had  plaintiff  only  borrowed  the  money 
of  defendant  in  error,  and  then  paid  his  notes,  the  cases  referred 
to  by  plaintiff  in  error  in  his  brief  might  have  controlled.  In 
the  case  at  bar,  the  defendant  in  error  paid  the  money  directly 
to  the  owner  of  the  land  to  procure  its  conveyance.  Had 
defendant  in  error  paid  the  notes  and  taken  an  aasignment, 
independent  of  any  arrangement  with  plaintiff  in  error,  no  one 
would  have  doubted  that  he  could  have  enforced  the  payment 
by  subjecting  the  land  to  its  payment,  regardless  of  the  home- 
stead law,  because  it  was  a  debt  created  for  the  purchase  of 
the  homestead.  In  such  a  case,  defendant  in  error  would 
have  succeeded  to  all  the  rights  of  Pairo,  and  no  person  would 
insist  that  the  homestead  exemption  could  have  been  inter- 
posed against  him.  And,  in  principle,  how  does  the  case  differ 
when  plaintiff  in  error  agrees  that  defendant  in  error  shall 
have  the  same  rights  if  he  will  pay  the  purchase-money?  In 
equity  and  conscience  the  claim  of  defendant  in  error  cannot 
be  impaired  by  the  solemn  promise  that  defendant  in  error 
should  have  a  lien  on  the  premises  to  secure  the  money  thus 
advanced.  In  this  case  plaintiff  in  error  at  no  time  had  the 
money  in  his  possession  or  control,  but  it  was  paid  directly  to 
Pairo's  agent  by  defendant  in  error. 

The  case  of  EysUr  v.  HaXhewayj  60  HI  521  \(vniej  p.  537],  was 
a  simple  loan  of  money,  which,  after  it  was  obtained,  was  ap- 
plied to  pay  a  portion  of  the  purchase-money  due  on  the 
homestead,  and  in  that  it  differs  from  the  case  at  bar.  And 
an  examination  of  the  other  cases  refiarred  to  by  plaintiff  in 
error  will  show  that  the  same  distinction  exists.  We  are  of 
the  opinion  that  the  debt  due  the  defendant  in  error  was  for 
the  purchase  of  the  homestead,  and  that  it  is  not  exempt  from 
sale  for  its  payment 

It  is  insisted  that  a  court  of  equity  has  no  jtirisdictioD  of  the 
case,  because  there  was  a  remedy  at  law  that  would  afford 
adequate  relief.    In  the  case  of  Stuari  v.  CooK  41  HI.  447,  it 
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was  held  that  the  objection  as  to  the  want  of  jurisdiction  cornea 
too  late  after  an  answer  is  filed,  unless  it  be  in  a  class  of  cases 
where  a  court  of  equity  could  under  no  circumstances  entertain 
jurisdiction.  The  rule  there  announced  applies  to  and  governs 
this  case.  The  objection  should  haye  been  interposed  before 
the  answer  was  filed,  and  comes  too  late  on  error.  This  bill 
is  for  the  enforcement  of  a  lien  on  the  land,  and  courts  of  equity 
entertain  jurisdiction  for  their  enforcement  in  all  cases  where 
they  cannot  be  rendered  effective  in  a  court  of  law.  And  al- 
though the  remedy  may  have  been  complete  at  law,  the  objec- 
tion was  not  raised  in  apt  time. 

An  examination  of  the  evidence  fails  to  satisfy  us  that  the 
decree  is  unwarranted.  It  is  true  it  is  not  clear  and  conclusive 
on  every  point,  but  when  fully  considered  we  think  it  sustains 
the  decree  of  the  court  below,  and  it  must  be  affirmed. 

Decree  affirmed. 


Vendor's  Lixn  on  Homestead  vor  Purchase-money — Who  Entitled 
TO.  —  In  nearly  all  of  the  states,  statutory  or  constitutional  provisions  declare 
that  the  homestead  exemption  shall  not  extend  so  far  as  to  exclude  the  sale 
of  the  property  claimed  as  exempt  to  satisfy  the  lien  existing  against  it  for 
unpaid  purchase- money.  Therefore  no  homestead  right  can  be  acquired  io 
land  upon  which  the  purchase- money  is  due  and  unpaid,  as  against  the  lien 
of  the  vendor.  It  may  be  impressed  with  the  homestead  character,  but  re- 
mains subordinate  to  such  lien,  whether  created  by  mortgage  or  otherwise, 
until  removed  in  a  lawful  manner.  In  other  words,  until  the  purchase-money 
is  paid,  the  vendee  has  not  such  estate  in  the  land  as  will  support  the  home- 
stead right,  as  against  the  party  to  whom  such  money  is  due.  To  this  effect 
the  authorities  are  numerous  and  uniform:  Hopper  v.  Parkinaotif  5  Nev.  233; 
Farmer  v.  Simpson,  6  Tex.  303;  Sheplierd  v.  Whilej  II  Id.  354;  Stone  v.  Dar- 
nell, 20  Id.  14;  Robertsons  Adm'x  v.  Paul,  16  Id.  472;  Bamee  v.  Oay,  7  Iowa» 
2Q;.ClirUty  v.  Dyer,  14  Id.  438;  S.  C,  81  Am.  Dec.  493;  Cole  v.  Gill,  14  Iowa, 
527;  Burnap  v.  Cook,  16  Id.  149;  S.  C,  85  Am.  Dec.  507;  Skinner  v.  BeaUy, 
16  Cal.  156;  McHendry  v.  RuUy,  13  Id.  75;  WiUiame  v.  Young,  17  Id.  403; 
Tuwtall  V.  Jones,  25  Ark.  272;  Buckingham  v.  Nelson,  42  Miss.  417;  Baker  v. 
Ram^,  27  Tex.  52;  Berry  v.  Boggess,  62  Id.  239;  Hicks  v.  ITorrtf,  57  Id.  658; 
Bush  V.  Scott,  76  m.  624.  As  is  said  in  Nichols  v.  Overacker,  16  Kan.  59, 
the  spirit  of  the  homestead  law  is,  that  no  man  shall  enjoy  property  as  a 
homestead,  or  an  improvement  thereon,  as  against  the  just  claim  of  the  per- 
son who  procured  it  for  him.  This  is  highly  equitable  and  just.  "  Indeed, 
there  is  no  homestead  exemption  law  as  against  purchase-money.  As  to  it 
the  homestead  is  just  like  any  other  real  estate,  and  governed  by  the  same 
rule  as  other  real  estate.  A  homestead  may  be  sold  on  execution  for  the  pur- 
chase-money ":  Oreene  v.  Barnard,  18  Id.  521. 

The  following  cases  show  more  specifically  that  a  mortgage  to  secure  the 
payment  of  the  purchase-money  for  the  homestead  entitles  the  mortgagee  te 
a  Uen  against  the  land  until  such  money  is  paid.  In  Curtis  v.  Root,  20  IlL 
57,  the  court  say  "that  a  mortgage  given  for  the  purchase-money  of  land, 
and  executed  at  the  same  time  the  deed  is  executed  to  the  mortgagor,  takea 
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precedence  of  a  jndgment  against  the  mortgagor.  The  ezeontion  of  the  deed 
and  mortgage  being  nmnltaneomi  acta,  the  title  to  the  land  does  not  for  a 
single  moment  rest  in  the  purchaser,  but  merely  passes  thxongh  his  hands 
and  Tests  in  the  mortgagee,  without  stopping  at  all  in  the  purchaser,  and 
during  such  instantaneous  passage,  the  judgment  lien  cannot  attach  to  the 
title.  This  is  the  reason  assigned  by  the  books  why  the  mortgage  takes  pre- 
cedence of  the  judgment  rather  than  any  supposed  equity  which  the  Tender 
might  be  supposed  to  have  for  the  purchaso-money,  though  that  considera- 
tion may  have  originated  the  rule  at  first.'*  See  also  to  the  same  effect.  New 
England  Jtiodry  Comfxiny  r,  Menriam,  2  Allen,  390;  Calhoun  ▼.  Calhoun^  2 
&  C.  283;  DOlon  v.  Bryne,  5  Cal.  455;  Skmner  v.  Beai^,  Id  Id.  156;  MarU- 
gomeryr.  TuU,  11  Id.  190;  Aurim  v.  Underwood,  37  IlL  438;  S.  C,  87  Am. 
Dec  264;  and  the  same  rule  prevails,  though  the  wife  did  not  join  in  the 
mortgage:  Laum  v.  Vance,  8  CaL  271.  Where  the  purchaaer,  at  the  time 
he  receives  his  deed,  borrows  money  which  he  applies  in  part  payment  there* 
for,  and  afterwards,  on  the  same  day,  executes  a  note  for  tiie  borrowed 
money,  the  note  is  regarded  as  relating  back  to  the  time  of  the  actual  loaii, 
as  an  existing  debt  and  lien  at  the  time  of  the  purchase:  Steveru  v.  Stevens,  87 
Am.  Dec.  630.  The  mortgagor,  by  redeeming  from  foreclosure  sale  for  part 
of  the  purchase  price,  cannot  hold  the  land  free  from  the  lien  for  the  part  not 
satisfied:  Campbell  v.  Maghmis,  70  Iowa,  589. 

Aaaignmeni  qfLien,  —  The  greater  portion  of  the  authorities  agree  that  the 
assignee  of  a  note  given  for  the  purchase-money  of  a  homestead  is  subro- 
gated to  the  rights  of  the  vendor,  as  against  the  right  of  homestead  exemp- 
tion in  the  vendee:  Kelly  v.  Stephaw,  39  Ga.  466;  Lane  v.  ColUer,  46  Id.  580; 
W^wd  V.  QaxMA,  53  Id.  485;  Sparger  v.  Cumpton,  54  Id.  355;  Dillon  v.  Bryne, 
5  Cal.  455;  Birrell  v.  Sdiie,  9  Id.  104;   Wynn  v.  Flannegan,  25  Tex.  778. 

Though  a  contrary  doctrine  is  intimated  in  Mahne  v.  Kattfman,  38  Tex. 
454,  still  the  subsequent  Texas  cases  are  uniform  in  sustaining  the  principle 
first  stated;  for  in  lUcht  v.  Morris,  55  Id.  658^  it  is  said  that  the  declaration 
on  the  face  of  the  note,  that  it  ii  given  for  the  purchase-money  of  the  home- 
stead, subrogates  the  holder,  when  the  money  is  applied  in  paying  off  the 
lien,  to  ihe  rights  of  the  original  vendor.  And  again  it  is  said,  in  Flanagan 
V.  Cus/mtan,  48  Id.  244,  that  it  must  be  regarded  as  settled  that  the  transfer 
or  assignment  of  the  debt  duo  for  the  purchase-money  of  the  homestead 
carries  the  lien  or  security  for  its  payment^  unless  it  is  shown  that  such  was 
not  the  intention  of  the  parties.  See  also,  to  the  same  effect,  Ellis  v.  SingU' 
iary,  45  Id.  27;  Irvin  v.  Oamer,  50  Id.  49.  In  a  late  case,  where  the  pur- 
chaser of  the  homestead  gave  his  note,  specifying  that  it  was  given  for  the 
purchase  price,  and  the  payee  assigned  it  to  another,  who  surrendered  it  to 
the  maker,  and  took  a  new  note  as  a  substitute  for  the  first,  it  was  held  that, 
as  the  last  note  was  given  for  the  purchase  price,  the  maker  could  not  enforce 
the  homestead  exemption  against  it:  Murray  v.  DaviSf  5  S.  W.  Rep.  569  (Ky.). 
See  Farmer  v.  Wood,  72  Ga.  16,  which  seems  to  maintain  the  contrary 
doctrine. 

Purchase-money  Advanced  by  Third  Party.  —  Whether  money  loaned  by  a 
third  person  to  ite  vendee  to  enable  him  to  purchase  a  homestead,  or  to  com- 
plete  the  payment  for  one  already  purchased,  entitles  him  to  the  vendor's 
lien,  is  a  question  upon  which  there  is  great  conflict  of  opinion.  In  the  fol- 
lowing cases  it  is  held  that  the  party  advancing  the  purchase-money  is 
thereby  entitled  to  the  privilege  possessed  by  the  vendor,  and  is  a  lien- 
holder  against  the  homestead:  Nichols  v.  Overaeker,  16  Kan.  54;  PraU  v. 
Topeka  Bank,  12  Id.  670;  Qreeno  v.  Barnard,  18  Id.  621;  Austin  v.  Under- 
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wood^  87  Am.  I>aa  294;  Steeena  t.  Bitmii,  87  Id  680|  Ckttr  ▼•  GiltliM&f»  70  U. 
740^  a  very  Strang  and  6q«itabto  cm6  sittteiiiiftg  tiie  abof*  nds;  im  alw 
AUen  r,  Bmo^,  66  HL  164;  BUOtt  r.  Lmm,  86  Id.  462;  SM^^. StUphmm, 
39  GkL  466;  Las$m  r.  FaMef,  8  Qd.  271;  MidMi  T*  CMbnl,  13  Tb^  S38; 
^«i/  ▼.  Hceningtim,  116  10.  118^122;  ITdUer  t.  CMK  27  Id.  251;  Hmukk 
V.  Peqpfe'tf  i^ani^  64  Ga.  602;  i7aiDfa  ▼.  fTormH  46  Id.  204$  Cteny  T.  Aiyft^ 
63  Wis.  674;  at  page  681  a  rale  is  evelvMl  trliieh  in  perhi^  the  troa  eola- 
tion of  the  problem,  and  the  way  <rat  of  the  diffioolty  aridiig  fro»  fiw  oon- 
flict  of  authority  and  the  dutinction  made  in  mMiy  of  the  ceeee^  The  oooit 
say  that  "it  mnst  be  ondervtood  that  the  eartennon  of  thie  equity  [the 
vendor's  lien]  to  a  third  person  is  siriotly  eonOned  to  those  who  fninisk  er 
advance  the  pixrehase-money  to  the  purchaser  ill  sneh  manner  that  they  osa 
be  said  either  to  have  paid  it  to  the  vendor  peisonelly,  or  caosed  it  to  be 
paid  on  behalf  or  for  the  benefit  of  the  pnitshaser,  and  to  thie  extent  they 
become  parties  to  the  transaotion.  It  mast  not  be  a  general  loan,  to  be  need 
by  the  purchaser  to  pay  the  consideration  of  the  porch ase,  or  to  be  used  tat 
any  other  purpose,  at  his  pleasure.  In  such  ease,  the  sim^  fact  that  tfas 
money  can  be  traced  into  the  land  as  having  been  paid  by  the  pnrohassr  te 
the  vendor,  as  the  whole  or  part  of  the  purchase  money,  gives  the  peteon  wba 
loaned  it  no  such  right.  ** 

In  full  accord  with  this  view  is  NitMM  v.  Overaektr,  16  Kan.  64.    On  the 
other  hand,  authority  is  not  wanting  to  sustain  what  appears  to  be  the  hMqui- 
table  rule,  that  the  person  who  furnishes  tiie  money  to  the  vendee  to  enable 
him  to  pay  the  vendor  for  the  homestead  does  not  stand  in  the  poaitioa  of 
the  vendor,  so  as  to  be  entitled  to  his  lien  for  the  money  advanoed:  StameU  v. 
Roberts^  13  Ohio,  148;  Shaggs  v.  NtUrni,  25  Miss.  88;  Chapnum  V.  Abrakaam, 
61  Ala.  108;  Tyler  v.  Jewett,  2  South.  Rep.  906  (Ala.);  Bmrmtp  v.  Cook^  86 
Am.  Dec  507.    In  IfoUe's  Appeal,  45  Pa.  St.  863,  it  is  said  that  the  party 
BO  advancing  the  money  is  manifestly  a  loan  creditor,  and  nothing  mora; 
there  is  no  privity  between  him  and  the  vendor,  and  he  is  not  entitiod  to  his 
lien.    And  the  same  ruling  was  adhered  to  in  Lear  v.  Ilefffier,  28  La.  Auk 
829;  and  in  Malone  v.  K(n{fman,  38  Tex.  464>  even  tbon^  it  appealed  in 
this  case  that  It  was  the  intention  of  the  vendee  that  the  party  advanciag 
the  money  should  be  subrogated  to  the  lien  of  the  vender.    In  .^letapv. 
HcUheway,  50  HI.  525,  it  is  said  tiiat  such  pnrchase^money  means  thie  priee 
agreed  to  be  paid  for  the  land  to  the  vendor,  and  not  a  debt  dne  another 
party;  therefore,  where  money  is  borrowed  from  a  third  peison,  and  appjied 
by  the  borrower  to  the  payment  of  the  purchase-money  doe  for  tha  home- 
stead, the  third  party  does  not  stand  in  the  plaee  of  the  vendor,  and  is  mtA 
entitled  to  his  lien. 

The  fbinoipal  oabb  is  onxD  with  approval,  as  to  the  las*  poin*  m  the 
eyUbbm^  Mgnti,  In  CUdcago  TheoiogiocU  Semkiafy  v.  Cfa(fet  108  OL  18& 
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Simpson  v.  Pbabson. 

[n  IVDIAMA,  L] 

AfRAL  MAT  Vm  TaKBT,  IN  IhbiAKA,  VBOM  iNTEBIXWIPrOBT  ObDKE  DbIOT- 
ZVG    DXLIVXBT  OF  P08SI88ION    07  BXAL  PbOPXBTT,  OB    SaLS  TBXBXOW, 

if  taken  at  tha  luna  term  of  the  court  at  which  the  order  was  made;  or 
if  the  order  is  made  in  vacation,  the  appeal  may  be  taken  either  at  the 
tfane  the  order  is  made,  <»  during  the  next  term. 

Dud  to  Huibaiib  abd  Wifb  doxs  not  Invest  Thxm  wttk  Sbparatk 
MomzBS  OY  Land  so  Convbtxd;  but  each  thereby  becomes  seised  of  it 
as  an  entirety,  with  the  right  of  survivorship,  and  the  husband  at  his 
death  would  leave  no  estate  which  could  be  subjected  to  the  payment  of 
his  debts,  or  which  would  descend  to  his  heirs.  Husband  and  wife  are 
considered  one  person  in  law. 

■roffkl  mat  bb  ti  Dbbd,  by  Rxoobd,  OB  BT  Matteb  in  Pais.  The 
acts  and  adnussions  of  a  party  may  estop  him  from  even  speaking  the 
irath,  when  in  good  conscience  and  honest  dealing  he  ought  not  to  be 
permitted  to  gainsay  them. 

WnomsL  m  Pais  will  Congluox  Pabtt  tbom  Dbntino  his  Own  Acts 
OB  Apmtsbtons,  which  were  expressly  designed  to  influence,  and  whicli 
did  influence^  the  conduct  of  another,  when  such  denial  will  operate  to 
the  injury  of  the  latter.  The  principle  underlying  this  doctrine  is,  that 
it  would  be  a  fraud  in  a  party  to  assert  what  his  previous  conduct  and 
admissions  have  denied,  when  others  have  acted  on  the  faith  of  that 


No  One  oan  Sit  up  Anothbe's  Act  ob  Dbolabation  as  Gbound  op  Estop- 
TKL,  nnless  he  himself  has  been  misled  or  deceived  by  such  act  or  decla- 
ration, and  unless  he  would  be  injured,  if  that  other  is  permitted  to 
gainsay  or  deny  the  truth  of  what  he  did. 

■ruppblb  Opebatb  nbitheb  in  Favob  of  nob  against  Sebanoeb)  henee 
be  oan  neither  be  bound  by  nor  take  advantage  of  an  estoppeL    This 
ptinciple  applies  to  all  daases  of  estoppels. 
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Hubs  abb  vot  Ebiopfbd  bt  Dbgbbb  akd  PBO0BBDDioa»  m  PAximnv 
Suit  bbtwbbh  THBiisBLTBai  from  ■bowing,  in  «n  aetiaii  agunst  thsni 
by  tba  administrator  of  the  'peraon  from  whom  they  inherit^  a  tiUa  to 
land  di£Eefent  from  that  abown  in  aaob  partition  anit^ 

Pearson,  administrator  of  the  estate  of  Simpson,  deceased, 
filed  a  petition,  praying  that  certain  lands  be  subjected  to  the 
payment  of  the  debts  of  decedent,  and  that  they  be  ordered 
sold  for  that  purpose.  The  petition  showed  that  the  assets  in 
his  hands  were  insufficient  for  the  payment  of  debts  of  dece- 
dent, etc.,  and  alleged  that,  after  decedent's  death,  his  widow 
filed  a  petition  in  the  circuit  court,  against  his  children,  for  the 
partition  of  the  lands  in  controversy,  claiming  that  she  was 
seised  in  fee,  in  her  own  right,  of  one  undivided  half  of  said 
lands,  and  that  her  husband  died  seised  in  fee  of  the  other 
moiety,  one  third  of  which  descended  to  her  as  his  widow,  and 
the  balance  to  his  children.  Such  proceedings  were  had 
therein  that  the  partition  was  made  as  shown  and  prayed  for 
in  said  petition.  The  administrator  claimed  that  the  lands  so 
partitioned  to  the  children  and  widow,  as  heirs  of  said  dece- 
dent, should  be  sold  to  pay  debts  of  decedent.  The  widow 
answered  separately,  alleging  that  on  and  prior  to  February 
29,  1856,  she  and  decedent  were  husband  and  wife;  that  on 
that  day  one  Miller  executed  and  delivered  to  her  and  her 
said  husband  jointly  a  deed  of  conveyance  in  fee  to  the  lands 
in  controversy,  and  that  her  said  husband  never  held  any 
other  title,  claim,  or  interest  in  said  lands  than  under  said 
deed;  and  that  he  subsequently  died,  leaving  her  his  widow 
surviving  him.  She  claimed  that  all  his  right,  interest,  and 
estate  in  said  lands  ceased  and  were  determined  by  his  death; 
and  that  she,  the  surviving  grantee  in  said  deed,  became  and 
still  was  the  exclusive  owner  in  fee  of  the  whole  of  said  lands, 
and  that  no  interest  therein  whatever  descended  to  decedent's 
children;  and  that  ever  since  the  death  of  her  said  husband 
she  had  held  the  whole  of  said  lands  as  and  for  her  own.  Mil- 
ler's deed  was  made  a  part  of  said  answer,  and  ran  as  follows: 
^'  In  consideration  of  the  sum  of  six  thousand  dollars  to  Barna- 
bas Miller  paid  by  Reuben  Simpson  and  Martha  C.  Simpson, 
his  wife,  the  said  Barnabas  Miller  doth  convey  and  warrant 
to  said  Reuben  Simpson  and  Martha  C.  Simpson,  their  heirs 
and  assigns,  the  following  tracts  of  land,"  etc.  The  children 
filed  a  joint  answer, — 1.  A  general  denial;  2.  Substantially  the 
same  as  the  answer  of  their  co-defendant,  with  the  additional 
averment  that  if  any  interest  in  said  lands  had  been  divested 
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out  of  said  Martha  C.  since  the  death  of  said  Reuben,  it  had 
Tested  in  them  hj  virtue  of  the  proceedings  in  said  partition 
suit,  and  not  by  descent  from  said  Robert.  The  court  sus- 
tained a  demurrer  to  the  first  part  of  Martha  C.'s  answer,  and 
to  the  second  part  of  the  answer  of  the  children.  On  final 
hearing,  the  court  made  an  order  for  the  sale  of  the  lands  in 
controversy  to  make  assets  for  the  payment  of  the  debts  of  the 
decedent.  From  this  order  the  defendants  appealed,  and  filed 
an  appeal  bond,  which  was  approved  by  the  court. 

/.  and  T.  L.  CoKitis,  for  the  appellants. 

/.  if.  Stotseriberg  and  T.  M.  Brown^  for  the  appellee. 

By  Court,  Elliott,  G.  J.  Before  examining  the  questions 
raised  by  the  assignment  of  errors,  our  attention  is  called  to 
a  preliminary  one  raised  by  the  appellee.  The  appeal  being 
from  an  interlocutory  order,  and  not  from  a  final  judgment,  it 
is  urged  that  it  is  prematurely  brought,  and  should  be  dis- 
missed. 

Section  560  of  the  code  authorizes  appeals  to  this  court 
from  the  circuit  and  common  pleas  courts  from  all  final  judg- 
ments, with  certain  exceptions;  and  section  576  provides  that 
^^  appeals  to  the  supreme  court  may  be  taken  from  an  inter- 
locutory order  of  any  court  of  common  pleas,  or  circuit  court, 
or  judge  thereof,  in  the  following  cases;  ....  2.  For  the 
delivery  of  possession  of  real  property,  or  the  sale  thereof." 
Section  577  enacts  that  '^  such  appeal  may  be  taken  at  the 
term  of  the  court  at  which  the  order  is  made;  or  when  made 
in  vacation,  the  appeal  may  be  taken  at  the  time,  or  during 
the  next  term;  the  appeal  shall  not  be  granted  until  the 
appellant  has  filed  an  appeal  bond,  as  in  other  cases  of 
appeal."  Here  the  appeal  was  taken  during  the  term  at 
which  the  order  was  made,  and  a  bond  was  filed  under  the 
order  of  the  court;  and  we  think  the  provisions  of  the  code 
referred  to  clearly  authorize  the  appeal.  This  ruling  is  not  in 
conflict  with  Staley  v.  Darsety  11  Ind.  867;  Love  v.  Mikala,  12 
Id.  439;  or  Berry  v.  Berry ,  22  Id.  275;  but  is  entirely  consist- 
ent with  them.  In  neither  of  those  cases  was  a  bond  filed 
and  the  appeal  prayed  at  the  term  at  which  the  order  of  sale 
was  made;  and  in  each  of  them  it  is  stated  that  the  appeal 
was  not  prayed  and  perfected  under  sections  576  and  577  of 
the  code. 

The  ruling  of  the  court  in  sustaining  the  demurrers  to  the 
first  paragraph  of  the  answer  of  Martha  C.  Simpson,  and  to 
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ibe  aeoood  pvagnph  of  the  answer  of  the  ottier  defendiaitay 
praBenta  the  osdy  questions  mged  by  the  appellaDts  £ar  a  le- 
▼ersal  of  the  order  of  the  court  appealed  fieom. 

Huabaod  and  wife  are  considered  one  persoa  in  law,  and 
hence  the  deed  fmn  Miller  to  Beobai  Simpson  and  his  wife, 
Martha  C,  did  not  inyest  them  with  separale  moieties  of  the 
land  conyeyed,  bat  each  thereby  became  seised  of  it  as  an  en- 
tirety, with  the  right  of  soryivoiEship;  and  xxpoa  the  death  of 
Beaben  Simpson,  his  widow,  Martha  C,  by  yirtne  of  her  right 
of  Burvivorship,  became  seised  of  the  whole  estate  to  her  sole 
use:  Davis  y.  Clark^  26  Ind.  424.  It  follows  that  Beaben 
Simpson,  at  his  death,  left  no  estate  in  the  land  subject  to  the 
payment  of  his  debts,  or  that  descended  to  his  heirs.  That 
such  is  the  legal  e£fect  of  the  deed  is  not  controverted  by  the 
appellee;  but  it  is  insiBted  that  the  appellants  are  concluded 
or  estopped  by  the  proceedings  in  the  suit  fixr  partition  in  the 
Lawrence  circuit  court  from  denying  that  Reuben  Simpson 
died  seised  in  fee  of  a  moiety  of  the  lands  which  were  the  sub- 
ject of  that  suit;  and  that  such  moiety,  upon  his  death,  de- 
scended to  his  widow  and  hdrs  at  law,  and  therefore  that  the 
court  did  right  in  sustaining  the  demurrers. 

The  acts  and  admissions  of  a  party  may  estop  him  from 
even  speaking  the  truth,  when  in  good  conscience  and  honest 
dealing  he  ought  not  to  be  permitted  to  gainsay  them.  An 
estoppel  may  be  by  deed,  by  record,  or  by  matter  in  pais.  As 
to  the  latter,  a  party  will  be  concluded  from  denying  his  own 
acts  or  admissions,  which  were  expressly  designed  to  influence 
the  conduct  of  another,  and  did  so  influence  it,  when  such 
denial  will  operate  to  the  injury  of  the  latter:  See  Ridgway  y. 
Morrison,  28  Ind.  201,  and  cases  there  cited.  The  'principle 
underlying  such  estoppels  is,  that  it  would  be  a  fraud  in  a 
party  to  assert  what  his  preyious  conduct  and  admissions 
have  denied,  when  on  the  faith  of  that  denial  others  haye 
acted. 

But  one  who  insists  upon  the  acts  of  another  as  working  an 
estoppel  must  show  that  he  acted  upon  the  same,  and  was  in- 
fluenced thereby  to  do  some  act  which  would  result  in  an 
injury  if  that  other  is  permitted  to  gainsay  or  deny  the  truth 
of  what  he  did.  For  it  is  a  well-settled  rule  in  such  cases, 
that  no  man  can  set  up  another's  act  or  declaration  as  the 
ground  of  an  estoppel,  unless  he  has  himself  been  misled  or 
deceiyed  by  such  act  or  declaration:  8  Washbuzn  on  Beal 
Property,  c  2,  sees.  6,  9,  a. 
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It  follows  from  the  very  principle  on  which  the  whole  doc- 
trine of  estoppels  restSi  that  they  opiate  nd&er  in  fiavor  of 
nor  against  strangers,  but  affect  only  the  parties  thereto  and 
and  their  privies^  either  in  blood,  in  estate,  or  in  law;  and 
hence  a  stranger  can  neither  take  advantge  o^  nor  be  bound 
by,  an  estoppel.  This  principle  applies  equally  to  estoppels 
by  deed,  by  record,  and  in  paiA,  It  is  &  well-setUed  rule  that 
judgments  of  courts  are  binding,  only  on  parties  &ereto  and" 
their  privies.  An  estoppel  must  be  mutual;  and  hence  a 
stranger  to  the  record  cannot  claim  an  estoppel  thereby,  as  he 
is  not  himself  estopped  by  it. 

Mr.  Washburn,  speaking  of  esitoppels  by  deed,  says:  ''  It 
should  be  remembered  that  an.  estoppel  by  deed  is  always  ap- 
plied in  some  action  or  proceeding  based  on  the  deed,  in  which 
the  fact  in  question  is  recited.  In  a  collateral  action  there  can 
be  no  estoppel,  nor  will  estoppels  by  deed  avail  in  favor  of  any 
but  the  parties  and  their  privies '':  3  Washhum  on  Beal 
Property,  c.  2,  saca.  6, 1.L 

Applying  these  rules  to  the  case  at  bar,  it  seems  evident 
that  neither  Martha  C.  Simpson  nor  the  heirs  at  law  are 
estopped  by  the  proceedings  in  the  partition  suit  from  deny- 
ing, in  this  case,  that  Reuben  Simpson  died  seised  in  fee  of  a 
moiety  of  the  land  described  in  the  petition  for  partition,  or 
from  asserting  the  truth  in  reference  to  the  title  thereto.  The 
administrator  stands  in  the  relation  of  trustee  to  the  creditors 
of  the  decedent;  but  neither  the  administrator  nor  the  oredii- 
tors  of  the  decedent  were  parties  to  the  suit:  for  partition,  nor 
do  they  in  any  manner  occupy  the  relation  of  privies  to  the 
parties  to  that  suit,  and  are  not  therefore  in  a  position  to  claim 
that  the  parties  thereto  are  estopped  thereby  from  showing 
that  the  decedent  left  no  interest  or  estate  in  the  lands  sal:gect 
to  the  payment  of  his  debts. 

We  think,  therefore,  that  the  court  helow  erred  in  sustain- 
ing the  demurrers. 

The  judgment  is  revezBed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  thft  coort  of  common  pleas  to 
overrule  the  demurrers  to  the  first  paragraph  of  the  answer  of 
Martha  C.  Simpson,  and  to  the  second  paragraph  of  the  an- 
swer of  the  other  defendants^  and  for  farther  prooeadings  not 
inconsistent  with  this  opinion. 

Ihtbslooutobt  Obdxbs  abb  Apfbalabur  Sw  Pindlm«0  v.  JftiMpm,  49 
Am.  Dea  602;  bnt  an  interlocntory  jadgnMOnt  in  partiiioa  is  not  aftpaaklilai 
8ae  nota  to  QudgeUr.  Mtad,  40 Id.  122. 
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Dekd  to  Husband  and  Wifb  Conveys  Estate  bt  ENTZBEma,  with  in- 
cidents  thereof:  See  Hemingway  t.  Scales^  97  Am.  Dec.  425;  Lvx  t.  ff<^,  95 
Id.  502;  Davia  ▼.  Clark,  89  Id.  471,  note  477;  BenneU  t.  CkUd,  88  Id.  692, 
note  696. 

Estoppels,  Pbinciplbs  ov — Estoppels  in  Pais:  See  Jctmum  ▼.  Fritbk, 
96  Am.  Deo.  508;  SusaeU  t.  Jfobiuy,  94  Id.  358,  note  363;  note  to  Bnnm  ▼. 
Bowen,  86  Id.  414;  Plumer  t.  Lord,  85  Id.  773;  Bearddey  v.  Foot,  84  Id.  406. 

Dbqrbb  and  PBOGBEDiNas  IN  Pabtition,  Ck»NOLX78iVENE8S  OF:  See  Drethsr 
T.  AUaUmim  Waier  Co,,  91  Am.  Deo.  150,  note  152;  note  to  Qodfrty  v.  Qod- 
/rty,  79  Id.  453;  collected  casee  in  note  to  .ATcuA  t.  Ckurt^  78  Id.  686. 

The  pbinoipal  case  was  citbd  in  each  of  the  f oUowing  anthoritiea,  and 
to  the  point  stated:  Exduaive  jonadiction  is  conferred  upon  the  ooort  of 
conmion  pleas  to  order  the  sale  of  real  estate,  and  this  carries  with  it  jnria- 
diotion  to  try  the  question  of  title,  where  the  land  is  sold  to  pay  debts:  Cfanm 
▼.  Oraydon,  41  Ind.  562;  Xonfi  t.  IfqffeU,  102  Id.  30.  An  appeal  from  an 
order  of  sale  must  be  made  at  the  term  at  which  the  order  of  sale  was  made: 
Baker  ▼.  OriffiU,  83  Id.  415.  Ko  man  can  set  up  another's  act  or  declaration 
as  the  ground  of  an  estoppel,  unless  he  has  himself  been  misled  or  deceived 
by  such  act  or  declaration:  Winahip  v.  Wmship,  43  Id.  300.  The  principal 
case  was  cited  to  the  second  point  of  the  tyUabuB,  supra,  in  McConuM  v.  Mar^ 
lin,  52  Id.  436;  JEUuNiTYif  V.  ^eafl;  76  Id.  406;  Jones  v.  Cftondfer,  40  Id.  692; 
Chandler  v.  Cheney,  37  Id.  413;  Octrver  v.  SmUh,  90  Id.  224;  aee^  gsnermlly, 
Oreemip  v.  Crooia,  60  Id.  421. 
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Common  Gabbier  is  Liable  as  Insubeb  of  Goods  Inteusted  to  Hm  vor 
Tbanspobtation. 

General  Denial,  under  Ck)DB  PRAonoE,  Merely  Potb  in  Isbitb  such  of 
the  averments  of  the  complaint  as  the  plaintiff  is  bound  to  prove. 

LiABiLiTT  or  Gabbier,  where  Gonsionee  has  Nonas  of  Arrival  of 
Goods,  is  not  That  of  Insubeb,  after  he  has  attempted  to  deliver  the 
goods,  but  is  prevented  from  performing  that  duty  by  the  willful  absence 
of  the  oonsignee  from  his  place  of  business  during  business  hours.  He 
must,  however,  still  exercise  ordinary  care  in  preserving  the  goods,  and 
will  be  liable  for  their  loss  if  he  is  negligent  in  this  respect. 

Gabrisr's  Dott  to  Deliver,  and  Gonsignee's  Duty  to  RBCEivfl;  are  Bb- 
ciFROOAL.    This  doctrine  must  be  maintained  to  prevent  wrong. 

Erroneous  iNsntucnoN  as  to  Reasonable  Time  for  RECEiviKa  Good& 
— An  instruction  to  the  jury  that  if  the  consignee  was  at  the  place 
where  the  goods  were  to  be  delivered  by  the  carrier  on  the  day  fol- 
lowing their  arrival,  when  he  had  notice  of  the  time  of  arrival,  it 
would  be  within  a  reasonable  time  for  the  purpose  of  receiving  sncli 
goods,  is  erroneous,  as  it  tells  the  jury  plainly  that  those  &ets  woold 
not  terminate  the  carrier's  liability  aa  an  insurer. 

The  facts  are  stated  in  the  opInioQ. 

T.  A.  Hendricks,  0.  B.  Hord.  and  A.  W.  EmkdridtB^  tot  tlM 
appellant. 
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il.  M,  Rayy  J.  W.  Oardon^  W.  Manky  and  B.  F.  Dmwu,  for 

the  appellee. 

By  Court,  Fbazbb,  J.  This  was  a  auit  against  the  appel- 
lant, as  an  express  carrier,  by  the  appellee,  to  reoofer  the  Taioe 
of  United  States  bonds  to  the  amooDt  of  twenty-ODe  thonaand 
dollars,  intrusted  by  the  appellee  to  the  ezpiefls  oompany,  to 
be  conveyed  from  Indianapolis  to  the  village  of  Waldioo,  ooo- 
signed  to  the  appellee,  and  lost  by  the  negUgeooe  of  the  ^- 
pellant,  and  not  delivered  to  the  plaintiff. 

There  was  an  answer  in  five  paragraphs,  ooly  two  of  which 
need  be  noticed. 

1.  General  denial. 

2.  That  the  defendant  kept  an  agent  and  ctBce  at  Waldnm, 
and  plaintiff  resided  there;  that  Waldnm  was  a  small  villags 
to  which  valuable  packages  were  seldom  sent,  the  express 
business  of  the  defendant  at  that  point  being  so  small  as  not 
to  require  or  justify  the  defendant  in  keeping  an  iron  safe, 
and  none  was  therefore  kept  there  by  it,  —  of  all  which  the 
plaintiff  had  notice;  that  when  the  package  was  delivered  by 
the  plaintiff  to  the  defendant  at  Indianapolis,  the  former  well 
knew  that  by  due  course  of  transmission  it  woald  arrive  at 
Waldron  at  noon  on  the  11th  of  May,  1866,  at  which  hour  it 
did  safely  arrive,  and  was  ready  for  delivery  to  the  plaintiff; 
that  the  plaintiff  was  absent  fiom  home  during  all  that  day, 
and  had  no  agent  there,  so  that  delivery  to  him  in  person 
could  not  be  made  on  that  day  during  business  hours,  though 
the  defendant  was  then  ready  to  make  such  delivery;  that 
the  defendant  afterwards,  on  that  day,  deposited  said  package 
in  a  good  and  secure  iron  safe  of  one  Haywood,  reputed  to  be 
a  respectable  and  responsible  merchant  of  the  villagei  and 
caused  the  safe  to  be  securely  locked,  said  safe  being  the  most 
secure  place  of  deposit  in  the  village;  that  on  that  night  the 
safe  was  robbed  by  burglars,  and  the  bcmds  stolen,  wherefore 
it  became  impossible  to  deliver. 

It  is  assigned  for  error,  that  a  demurrer  was  sustained  to 
the  second  paragraph  of  the  answer. 

If  the  facts  alleged  in  the  second  paragraph  of  the  answer 
are  true,  and  are  sufScient  to  show  proper  care,  then  it  is  not 
true,  as  the  complaint  avers,  that  the  bonds  were  lost  by  the 
defendant's  negligence,  and  to  that  extent  the  general  denial 
was  equally  effective. 

The  liability  of  a  common  carrier,  however,  is  that  of  an 


684  Abamb  Ezpbbm  Ca «.  Dammmlu        pnduuim. 


iBSOier.     If  the  oomidaint  be  rsguded  as  making  a 
against  ibe  defendant  in  that  character,  and  if  the  fiiets 
avened  in  the  aecond  paragraph  of  the  answer  show  that  all 
the  defendant's  daties  as  carrier  had  been  performed,  and  its 
liabilities  as  sach  ended,  when  the  package  was  lost,  and  that 
the  responsibilitjr  of  the  defendant  was,  at  the  time  of  the 
loss,  merely  that  of  bailee,  or  warehonseman,  or  anything  lees 
than  that  of  carrier,  then  the  paragraph  confesses  and  avoids; 
it  admits  the  receipt  of  the  property  as  carrier  and  the  feilore 
to  deliyer,  as  alleged,  which  was  all  that  the  plaintiff  need 
prove  to  make  a  case,  but  it  attempts  to  avoid  the  consequent 
liability  by  showing  a  certain  state  of  &cts.    Are  these  facta 
sufficient  in  avoidance?    If  they  are,  the  paragraph  was  good; 
if  not,  it  was  bad. 

The  scope  of  the  general  denial  under  the  code  is  merely 
to  put  in  issue  such  of  the  averments  of  the  complaint  as  the 
plaintiff  is  bound  to  prove  in  order  to  maintain  his  action;  it 
does  not  controvert  redundant  allegations:  BcUcerv.  KisUerj  13 
Ind.  6S. 

Personal  delivery  of  the  package  was  one  of  the  duties  of 
the  carrier  as  such.  The  answer  shows  that  this  was  rendered 
impossible  by  the  plaintiff,  in  consequence  of  his  absence, 
wi^  a  knowledge  by  him  of  the  arrival  of  the  package. 
Could  he  thus  knowingly  and  on  purpose  prolong  the  extra- 
ordinary liability  of  the  defendant  as  insurer,  by  putting  it 
out  of  ihe  power  of  the  latter  to  terminate  that  liability?  It 
was  the  interest  of  the  carrier  to  terminate  its  liability  as 
insurer  as  soon  as  possible,  and  it  was  its  right  and  duty  to 
do  so  within  a  reasonable  time  by  delivery.  Such  was  the 
nature  of  the  contract.  This  right  to  terminate  liability  as 
insurer  it  was  not  in  Darnell's  power  to  take  away  by  design, 
or  to  promote  his  convenience;  for  to  do  so  would  be  to  secare 
to  himself  an  additional  insurance  not  contracted  for.  If  his 
interests,  convenience,  or  pleasure  required  his  absence,  the 
consequences  of  such  absence  should  fall  upon  himself,  and 
not  upon  another.  Such  absence,  preventing  delivery,  would 
not  discharge  the  defendant  from  all  responsibility,  but  it 
would  end  its  liability  as  carrier;  thenceforth  its  liability 
would  be  that  of  a  bailee,  not  liable  as  insurer,  but  for  such 
reasonable  care  of  the  property  as  prudence  would  require; 
and  the  paragraph  of  the  answer  under  consideration  certainly 
shows  such  care. 

The  doctrine  that  the  carrier's  duty  to  deliver,  and  the  con- 
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signee's  duty  to  receive,  are  reciprocal,  and  that  each  must  be 
maintained,  is  approved  by  the  plainest  considerations  of 
justice,  and  is  necessary  to  prevent  wrong  and  imposition. 
We  are  not  aware  that  it  has  ever  been  questioned.  It  has, 
on  the  contrary,  been  recognized  by  many  decisions,  but  in 
none  that  we  are  advised  of  has  it  been  so  plainly  declared  as 
in  Roth  V.  Buffalo  etc.  R.  R.  Co.,  84  N.  Y.  648  [90  Am.  Dec. 
736];  see  also  Marshall  v.  American  Express  Co.^  7  Wis.  1 
[73  Am.  Dec.  381];  Richardson  v.  Goddard,  23  How.  28. 

It  may  not  be  possible  always  to  fix  the  exact  time  when 
the  carrier's  responsibility  as  insurer  ceases,  and  when  he 
becomes  a  mere  bailee  in  deposit,  or  otherwise.  But  where, 
as  is  alleged  here,  the  consignee  has  notice  of  the  arrival, 
and  the  carrier  is  ready  to  deliver,  it  seems  to  accord  with 
reason  as  well  as  authority  that  then  the  liability  as  carrier 
ends:  RtAh  v.  Buffalo  etc.  R.  R.  Co.,  34  N.  Y.  648  [90  Am.  Dec. 
786];  Young  v.  Smith,  8  Dana,  91  [28  Am.  Dec.  67]. 

It  is  urged,  however,  that  the  appellant  had,  upon  the  trial, 
the  full  benefit  of  all  the  facts  alleged  in  the  second  para- 
graph of  the  answer.  But  this  is  a  mistake.  Most  of  the 
facts  alleged  were  in  evidence,  it  is  true,  and  properly  so 
under  other  issues;  but  the  court  instructed  the  jury  that  *'if 
the  plajntifT  to  whom  the  package  was  consigned  was  at  the 
place  where  the  package  was  to  be  delivered  the  next  day 
after  its  arrival,  and  ready  to  receive  the  same,  it  was  within 
a  reasonable  time."  This  instruction  would  effectually  de- 
prive the  appellant  of  the  benefit  of  the  facts.  It  told  the  jury 
very  plainly  that  those  facts  did  not  relieve  the  carrier  of 
responsibility  as  insurer.  If  the  facts,  as  pleaded,  were  suffi- 
cient, then  the  instruction  was  obviously  wrong. 

A  demurrer  to  the  fourth  paragraph  of  the  reply  was  over- 
ruled, and  this  is  assigned  for  error.  This  paragraph  was 
addressed  to  the  third  paragraph  of  the  answer,  and  is  a  good 
argumentative  denial  thereof,  and  therefore  there  was  no  error 
in  overruling  the  demurrer  to  it.  It  contains  other  matters 
which  have  no  application  whatever  to  the  defense  to  which 
it  purports  to  be  a  reply,  but  seems  to  have  been  rather  in- 
tended to  apply  to  the  second  paragraph  of  the  answer,  to 
which,  as  we  have  seen,  a  demurrer  had  been  sustained.  It 
would  have  relieved  the  record  of  some  confusion  and  redun- 
dancy if  this  paragraph  of  the  reply  had  been  stricken  out. 
It  did  nobody  any  good,  and  has  served  to  impair  the  perti" 
nency  of  argument  here. 
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Bevened  and  remanded,  with  directions  to  overmle  the  de- 
murrer to  the  second  paragraph  of  the  answer,  and  to  allow 
both  parties  to  amend  their  pleadings. 

Gbeoory,  J.,  dissents  as  to  the  sufficiency  of  the  defense  as 
stated  in  the  second  paragraph  of  the  answer,  and  deems  the 
sixth  instruction  correct 


OoMMOH  Oabbixb  18  Insvbxb  ov  Goom^  to  What  Eztkbt:  See  Sehna  efe^ 
B.  R.  Co.  T.  ButU,  94  Am.  Dws.  6M;  FaUbrcum^  r.  Orcmd  Trmk  I^y  Co.,  92 
Id.  606;  Southern  Ex.  Co,  y.  PurceO,  92  Id.  63;  Southern  JQd.  Co.  ▼.  i^etoty. 
91  Id.  783;  Banaemer  r.  Toledo  tie.  B'y  Co.,  91  Id.  867;  lUad  ▼.  SpomUmg,  86 
Id.  426,  note  433;  MtrriU  ▼.  iSSorb,  86  Id.  292;  Hooper  ▼.  YTeO^  Far^  A  Col, 
86  Id.  211. 

Answer  bt  Wat  ot  Dbitial  Raisb  Isbux  ohlt  ox  Faoib  Alumsd  cf 
CoMPLAmT:  See  FmUy  t.  Qmrh,  86  Am.  Dea  93»  note  100. 

DUTT  OT  CaBRIBR,  AMD  HIS  LlABnJTT,  WHBBB  COllSiailZB  18  AbSSRT  OM 

Abbival  or  Goods:  Banaemer  ▼.  Toledo  tie,  Ity  Co.,  87  Am.  Dea  367;  Ameri- 
can  Ex.  Co.  ▼.  Hochett,  95  Id.  691.  Ourier's  liability  continaes  until  a  rea- 
sonable opportunity  has  been  afiEbrded  coDBignee  to  take  his  goods  away:  Sea 
BtumenthalY.  Brainerd,  91  Id.  349,  note  363.  As  to  what  is  snch  impor- 
tunity, see  same  case.  As  to  what  is  ordinary  care,  see  cases  cited  in  note 
to  Hayee  v.  WtUe,  Fargo,  A  Co.,  83  Id.  96.  As  to  the  three  positions  held  by 
eonrts  on  the  question  as  to  when  a  common  carrier's  liability  as  such  ceases, 
■nd  as  to  when  his  liability  as  a  warehouseman  commences,  see  McMittan  v. 
Michigan  etc.  B.  B.,  93  Id.  208;  note  to  Wood  t.  Crotker,  86  Id.  776.  The 
consignee  has  no  power  to  prolong  the  carrier's  liability,  howeyer  iaoonTen- 
ient  it  may  be  for  him  to  receive  the  goods:  See  case  last  cited. 

Citations  or  Prinoipal  Oabb.  — The  liability  of  a  common  carrier  in  the 
shipment  of  lumber,  coal,  or  the  like,  will  terminate,  in  the  absence  of  aeon* 
tract  providing  otherwise,  when  the  car  containing  the  same  is  placed  whera 
such  articles  are  usually  unloaded,  or  when  the  car  is  delivered  at  some  safe 
and  convenient  place  designated  by  the  consignee,  and  notice  of  such  delivery 
has  been  given.  And  where  the  local  agent  of  a  railroad  company,  carrying 
lumber  recognizes  the  obligation  of  the  company  to  run  the  oars  to  the  usual 
place  of  delivery,  and  agrees  so  to  do,  but  before  the  agreement  has  been 
can-ied  out,  the  lumber  is  destroyed  by  fire,  the  company  is  not  liable:  PUU- 
burgh  etc.  ffy  Co.  v.  Naah,  43  Ind.  426.  Every  fact  wldch  goes  to  defeat  a 
cause  of  action,  and  which  the  plaintiff  is  not  bound  to  prove  in  order  to 
make  out  his  case,  must  be  alleged  in  the  answer:  Pfaftsrherger  ▼.  PlaUer,  98 
Id.  123,  holding  that  evidence  which  does  not  oontrovert  any  fact  whibh  tha 
pisintiff  must  prove  is  not  admissihla  for  tha  defense  mkbr  the  gsnsnl 
denial. 
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Ejlntbowitz  V.  Pbatheb. 

rn  IMDIAVA,  02.] 
^tfA»»T«T%  WOMAV'S  SlPABATI  PBOPDtTT  OAVHOT  U  BOUVD  UVOV  BIB  OOV- 

TBAor,  unleM  her  intent  to  deal  with  and  bind  the  propei'ty  deailj 
appears.  Snch  intent  cannot  be  aasmned;  it  must  appear  that  the 
contract  is  one  from  which  benefit  resnlts  to  the  property. 

WmantB  of  Marbtkt>  Womai«*s  Sipabati  Propbitt  mat  u  Dupood  op 
BT  HxR  aa  if  she  were  a  /erne  aoie, 

Yl^  Bnfobck  Married  WoiiAn's  Contract  ik  Egunr,  It  uuwt  Appxab 
that  it  is  conscionable,  for  the  betterment  of  her  properly  rights,  and 
reasonably  calculated  to  promote  that  end. 

OtBPrr  QrvxN  to  Married  Womai*  on  Faith  op  her  Separate  Prop- 
BRTT  IS  NOT  SiTPPiGiENT  TO  BiND  It,  or  its  inoome.  It  most  appear 
that  she  intended  to  create  a  charge  against  it»  or  its  income. 

The  tsLCis  are  stated  in  the  opinion. 

S.  Stansifer  and  F.  Winter^  for  the  appellants. 
F.  T,  Hard  and  A.  W.  Praiher^  for  the  appellees. 

By  Court,  Ray,  J.  Suit  by  the  appellants  against  the  ap- 
fieUeeB.  The  complaint  is  as  follows:  ^'The  plaintiflby  Jacob 
Kantrowitz  and  Nathan  Kantrowitz,  partners,  trading  under 
the  firm  name  and  style  of  Kantrowitz  &  Co.,  complain  of 
Hannah  Prather,  defendant  herein,  and  say  that  said  defend- 
ant is  now,  and  has  been  continually  for  four  years  last  past, 
the  wife  of  her  co-defendant,  Allen  W.  Prather,  who  is  also 
made  party  hereto;  that  said  Hannah  is  now,  and  has  been 
-continually  for  the  four  years  last  past,  seised  in  her  own  right 
«nd  for  her  sole  use  and  benefit,  of  lot  No.  32,  in  Sims  and 
Findley's  addition  to  the  city  of  Columbus,  in  said  county,  of 
the  value  of  $4,000;  and  that  the  said  Hannah  is  indebted  to 
plaintifis  in  the  sum  of  $386.45  for  necessary  goods,  wares,  and 
vaerchandise  sold  and  delivered  by  said  plaintiffs,  as  said  firm, 
Id  said  defendant  Hannah,  at  her  special  instance  and  requesti 
a  bill  of  particulars  of  which  is  filed  herewith,  and  made 
part  hereof.  The  said  goods  were  sold  and  credit  given  to 
said  Hannah  on  the  faith  of  her  said  separate  property,  and 
not  otherwise;  the  payment  of  which  said  indebtedness  is  a 
-charge  upon  the  separate  property  of  said  Hannah.  Said  in- 
debtedness is  due  and  unpaid.  The  articles  furnished  by 
plaintiffs  to  defendant  were  articles  suitable  to  a  person  in  hfer 
station  in  life;  and  the  credit  was  given  to  her  exclusively, 
lier  husband  having  no  property  subject  to  execution  at  or 
•daring  the  time  the  articles  were  being  furnished.  Where- 
tfMC  plaintiffs  pray  the  court  for  a  finding  of  the  amount  due 
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firom  Baid  wife  tu  tbem,  and  a  decree  charging  her  said  sepa- 
rate property  with  the  payment  thereof,  with  costs,  and  also  a 
decree  and  order  directing  her  said  separate  property  to  be 
sold  to  satisfy  said  finding  and  costs;  or,  if  more  consistent 
with  equity,  to  order  the  rents  thereof  to  be  applied;  and  all 
other  proper  reliefl" 

The  bin  of  particulars  filed  with  the  complaint  shows  that 
the  goods  furnished  the  wife  were  mainly  female  wearing 
apparel. 

The  defendants  demurred  jointly  and  separately  to  the 
complaint:  1.  That  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action;  2.  The  improper  joinder  of  said 
Hannah  and  her  said  husband  as  defendants;  3.  That  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  court  below  sustained  the  demurrers  as  to  the  third 
cause,  and  overruled  them  as  to  the  first  and  second. 

Final  judgment  on  demurrer  for  the  appelleea 

The  opinion  of  Lord  Rotnilly,  M.  R.,  in  the  case  ot  ShaUodt 
y.  Shattoek,  L.  B.  2  Bq.  182,  states  the  rule  in  equity  as  to  the. 
power  of  a  married  woman  to  deal  with  reference  to  her  sepa- 
rate  estate,  where  there  are  no  restrictioos  upon  its  aliena^ 
tion:  — 

"  The  principle  of  the  courts  of  equity  relating  to  this  sub* 
ject,  in  my  opinion,  is,  that,  as  regards  her  separate  estate,  a 
married  woman  is  a  feine  wfe,  and  can  act  as  such;  but  only 
so  far  as  is  consistent  with  the  other  principle,  namely,  that  a 
married  woman  cannot  enter  into  a  contract.  These  princi* 
pies  are  reconciled  in  this  way.  Equity  attaches  to  the  sepap 
rate  estate  of  the  married  woman  a  quality  incidental  to  that 
property,  viz.,  a  capacity  of  being  disposed  of  by  her;  in  other 
words,  it  gives  her  a  power  of  dealing  with  that  property  aa 
she  may  think  fit;  but  the  power  of  di^nnition  is- confined  to 
that  property,  and  the  property  must  be  the  subject-matter 
that  she  deals  witti;  and  therefore,  if  i^e  makes  a  contract, 
the  contract  is  nothing  unless  it  bav  reference,  directly  or  in^ 
directly,  to  that  property.  This  is,  in  my  opinion,  the  extent 
of  the  doctrine  of  equity  relating  to  the  separate  estate  of  a 
married  woman.  It  is  on  this  principle  that  every  bond, 
promissory  note,  and  promise  to  pay,  given  by  a  married 
woman,  has,  for  the  reason  I  have  already  stated,  been  held 
to  be  a  charge  made  by  her  on  her  separate  estate;  that  is  te 
say,  it  is  a  disposal  of  so  nmch  of  her  property,  tiw  whole 
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of  which,  if  she  pleased,  she  might  giv«  away.  Bnt  if 
equity  goee  beyond  this,  it  appears  to  me  (hat  it  is  laying 
down  this  principle,  that  where  a  married  woman  has  separate 
estate  she  may  bind  herself  by  contract  exactly  as  if  a  feme 
Bole;  or  in  other  words,  that  the  possession  of  separate  prop- 
erty takes  away  the  distinction  between  a  feme  covert  and  a 
feme  eole^  and  makes  them  equally  able  to  contract  debts.  It 
is  clear  that  this  implication  of  a  charge  cannot  exist  in  the 
mere  case  of  simple  contract  debts  without  one  word  said  or 
written  to  show  that  the  separate  property  is  to  be  bound." 

After  reviewing  the  case  of  Johnson  y.  OcMaghery  80  L.  J. 
Ch.  298,  and  the  case  of  Hulme  v.  Tenant^  1  Bro.  C.  C.  16,  and 
alluding  to  the  (act  that,  on  the  first  occasion,  Lord  Thurlow, 
in  Hvhne  v.  Tenant^  eupraj  stated  as  the  proper  rule,  ''  that  a 
fem£  covert  acting  with  respect  to  her  separate  property  is 
competent  to  act  in  all  respects  as  if  she  were  a  feme  sole" 
and  that,  on  the  second  occasion,  the  reporter,  Mr.  Biown,  was 
not  present,  but  reports  ex  relatione^  and  very  shortly,  and  thus 
reporting  states  Lord  Thurlow  as  laying  down  the  broad  doc- 
trine, '^  that  the  separate  estates  of  married  women  are  liable 
for  their  general  engagements,"  though  the  decree  rendered  is 
not  consistent  with  this  broad  doctrine, — Lord  RomiUy  then 
proceeds:  ^'  I  must,  therefore,  consider  the  case  of  Htime  v. 
Tenant  as  only  an  authority  for  the  principle  to  the  extent 
I  have  stated  it,  and  that  it  is  in  this  limited  form  only  that 
it  is  confirmed  by  Sir  William  Qrant,  in  HeaUey  v.  Thomc^j  15 
Yes.  596;  that  is,  that  the  engagement  need  not  be  in  writing, 
but  if  not  in  writing,  it  must  be  proved  that  it  was  entered 
into  with  an  intention  on  the  part  of  the  married  woman  of 
making  her  separate  estate  liable  to  discharge  that  debt,  and 
this  intention  will  not  be  inferred  from  the  mere  circumstance 
of  her  contracting  the  debt.  When  I  say  that  the  engagement 
need  not  be  in  writing,  of  course  there  is  this  qualification, — 
that  if  the  separate  property  of  the  married  woman  consists 
of  real  estate  only,  the  statute  of  fraud  applies  as  in  every 
case  affecting  land;  but  if  she  have  an  absolute  interest  in 
personalty  settled  to  her  separate  use,  then  a  verbal  agree* 
ment  that  her  personal  estate  shall  be  liable  to  pay  the  debt 
will  bind  it." 

After  examining  the  case  of  Fidd  v.  SowU^  4  Buss.  112,  and 
the  anonymous  case  in  18  Yes*  258,  the  proper  name  of  which 
is  Bruere  v.  PemberUm^  and  the  cases  of  Oregory  v.  Lochyet^  6 
Madd.  90,  and  Vaughwi^  v.  VemdereUgen^  2  Drew.  166,  this  con- 
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elusion  is  reached:  "  The  result  b,  that,  in  my  opinion^  t 
rule  is,  that  the  liability  of  the  separate  estate  of  a  marrieA 
woman  is  only  created  by  something  which  operates  as  a  spo- 
cific  charge  upon  it,  and  that  this  charge  can  be  prodooed 
only  by  an  intention  on  the  part  of  the  married  woman  to- 
create  such  a  charge.    I  adopt  the  expression  of  Sir  JctuM. 
Leach,  in  StuaH  y.  KirkwaUy  8  Madd.  387,  viz.:  'That  a  femte 
covert  being  incapable  of  contract,  this  court  cannot  subject 
her  separate  property  to  general  demands.     But  that,  as  inci- 
dent to  the  power  of  enjoyment  of  separate  property,  she 
a  power  to  appoint  it,  and  that  this  court  will  consider 
security  executed  by  her  as  an  appointment  pro  tanto  of 
separate  estate.'    The  only  alteration  I  would  wish  to  maka- 
in  this  passage  is  to  strike  out  the  words  '  appoint '  and  '  ap- 
pointment,' and  put  in  ' dispose  of  and  'disposal,'  because  It 
is  clear  it  is  not  an  appointment;  it  is  not  intended  as  an  ap- 
pointment in  any  respect.    It  is  quite  certain  it  is  not  ih» 
execution  of  a  power,  and  there  is  a  constant  discussion  in 
the  cases  as  to  what  it  is.    It  is  nothing  more  than  this,  that 
the  married  woman  has  certain  property  over  which  she  hmm 
exactly  the  same  power  of  disposition  as  if  she  were  a  fenm 
hoUj  and  therefore  she  may  dispose  of  that  property  as  sha 
pleases;  she  does  not '  appoint '  it  in  the  proper  sense  of  ih» 
word;  '  assign '  would  be  much  nearer;  but  it  is,  m  point  <^ 
fact,  nothing  more  than  a  disposition.     She  disposes  of  Hbm- 
property,  and  equity  enforces  that." 

In  Matthewmari's  Case^  L.  R.  3  Eq.  781,  this  decision  is  ap» 
proved;  and  it  is  held  that  the  separate  estate  of  a  married 
woman  is  bound  by  her  debts,  obligations,  and  engagements^ 
contracted  for  herself  upon  the  credit  of  that  estate;  and 
whether  such  obligations  were  so  contracted  must  be  judged 
of  by  the  circumstances  of  each  particular  case. 

These,  the  most  recently  reported  decisions  of  the  Engliab 
courts  upon  this  question,  we  think,  correctly  state  the  rule  wm 
there  recognized,  in  a  case  where  no  restriction  is  placed  upon 
the  power  of  alienation. 

In  the  leading  American  case  of  Methodist  Episcopal  Chwrth 
V.  JaqueSj  3  Johns.  Ch.  77,  where  the  English  cases  up  to  that 
time  were  fully  reviewed  by  Chancellor  Kent,  he  closes  wilk 
this  language:  "I  apprehend,  we  may  conclude  (though  I 
certainly  do  it  with  unfeigned  di£5denoe,  considering  how 
great  tdents  and  learning,  by  a  succession  of  distinguished 
men,  have  been  exhausted  on  the  subject)  that  the  Engliab 
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decisions  are  so  floating  and  contradictory  as  to  leave  us  the 
liberty  of  adopting  the  true  principle  of  these  settlements. 
Instead  of  holding  that  the  wife  is  a  feme  sob,  to  all  intents 
and  purposes,  as  to  her  separate  property,  she  ought  only  to 
be  deemed  Kfeme  sole  eub  modo,  or  to  the  extent  of  the  power 
clearly  giyen  by  the  settlement  Instead  of  maintaining  that 
she  has  an  absolute  power  of  disposition,  unless  specially  re- 
strained by  the  instrument,  the  converse  of  the  proposition 
would  be  more  correct,  that  she  has  no  power  but  what  is 
specially  given,  and  to  be  exercised  only  in  the  mode  pre- 
scribed, if  any  such  there  be.  Her  incapacity  is  general;  and 
the  exception  is  to  be  taken  strictly,  and  to  be  shown  in  every 
case,  because  it  is  against  the  general  policy  and  immemorial 
doctrine  of  law.  These  very  settlements  are  intended  to  pro- 
tect her  weakness  against  her  husband's  power,  and  her  main- 
tenance against  his  dissipation.  It  is  a  protection  which  this 
court  allows  her  to  assume,  or  her  friends  to  give,  and  it  ought 
not  to  be  rendered  illusory.  The  doctrine  runs  through  all 
the  cases,  that  the  intention  of  the  settlement  is  to  govern, 
and  that  it  must  be  collected  from  the  terms  of  the  instru- 
ment. When  it  says  she  may  appoint  by  will,  it  does  not 
mean  that  she  may  likewise  appoint  by  deed;  when  it  per- 
mits her  to  appoint  by  deed,  it  cannot  mean  that  giving  a 
bond,  or  note,  or  parol  promise,  without  reference  to  tiie  prop- 
erty, or  making  a  parol  gift,  is  such  an  appointment.  So 
when  it  says  that  she  is  to  receive  from  her  trustee  the  income 
of  her  property  as  it,  from  time  to  time,  may  grow  due,  it  does 
not  mean  that  she  may,  by  anticipation,  dispose  at  once  of  all 
that  income.  Such  a  latitude  of  construction  is  not  only 
unauthorized  by  the  terms,  but  it  defeats  the  policy  of  the 
settlement  by  withdrawing  from  the  wife  the  protection  it  in- 
tended to  give  her.  Perhaps  we  may  say  that  if  the  instru- 
ment be  silent  as  to  the  mode  of  exercising  the  power  of 
appointment  or  disposition,  it  intended  to  leave  it  at  large  to 
the  discretion  and  necessities  of  the  wife;  and  this  is  the  most 
that  can  be  inferred." 

We  have  quoted  fully  from  these  well-considered  decisions, 
for  the  sufficient  reason  that  upon  this  vexed  question  no  in- 
considerable confusion  has  resulted  from  cases  having  been 
ruled  upon  a  misapprehension  of  the  exact  point  decided,  or 
principle  applied  in  some  earlier  decision.  This  error  is  avoided 
when  the  exact  ruling  is  set  out 

In  the  court  of  errors,  this  doctrine  of  Chancellor  Kent  was 
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modified  00  &r  as  this,  that  a  married  woman  would  be 
regarded  in  a  oonrt  of  equity  with  respect  to  her  separate 
estate  as  a  feme  eole^  and  majr  dispose  of  her  estate  as  she 
pleases,  if  there  be  nething  in  the  deed  of  settlement  requiring 
the  consent  or  concnrrence  of  her  tmstee,  nor  any  negation  of 
an  unlimited  power  of  disposition.  In  the  later  case  of  Yale 
y.  Dederer,  22  N.  Y.  450  [78  Am.  Dec.  216],  it  was  held  that 
the  instrument  executed  by  a  married  woman  must  declare 
her  intent  to  charge  her  separate  estate,  or  the  consideration 
received  by  her  must  go  to  the  direct  benefit  of  the  estate.  In 
Manchester  ▼.  SaJder,  47  Barb.  155,  it  was  held  that  a  married 
woman  cannot  charge  her  separate  estate  for  a  debt  which  did 
not  arise  in  connection  with  it,  and  which  is  not  for  the  benefit 
of  her  estate,  or  for  her  own  benefit.  In  BalUn  ▼.  DtOaye,  87 
N.  Y.  35,  it  was  held  she  might  contract  on  the  credit  or  tot 
the  benefit  of  her  estate. 

In  WiU<ird  v.  Eaatham,  15  Gray,  828  [77  Am.  Dec.  866],  the 
rule  is  thus  stated:  *'  The  true  limitations  upon  the  authority 
of  a  court  of  equity  in  relation  to  the  subject  are  stated  with 
great  clearness  and  precision  in  the  elaborate  and  well-reasoned 
opinion  of  the  court  of  appeals  in  New  York  in  the  case  of  Yale 
▼.  DedereTj  18  N.  Y.  265  [72  Am.  Dec.  503].  And  our  conclu- 
sion is,  that  when  by  the  contract  the  debt  is  made  expressly  a 
charge  upon  the  separate  estate,,  or  is  expressly  contracted 
upon  its  credit,  or  when  the  consideration  goes  to  the  benefit 
of  such  estate,  or  to  enhance  its  value,  then  equity  will  decree 
that  it  shall  be  paid  from  such  estate  or  its  income,  to  the  ex- 
tent to  which  the  power  of  disposal  by  the  married  woman 
may  go.  But  where  she  is  a  mere  surety,  or  makes  the  con- 
tract for  the  accommodation  of  another,  without  consideration 
received  by  her,  the  contract  being  void  at  law,  equity  will  not 
enforce  it  against  her  estate,  unless  an  express  instrument 
makes  the  debt  a  charge  upon  it." 

The  legislation  on  this  subject  in  the  diflerent  states  very 
clearly  indicates  that  the  English  rule  has  not  been  entirely 
satisfactory.  Indeed,  the  remark  of  Judge  Story,  '^  that  this 
holding,  that  a  general  security,  executed  by  a  married  woman, 
purporting  only  to  create  a  personal  demand,  and  not  referring 
to  her  separate  property,  shall  be  intended  as  prima  facie  an 
appointment  or  charge  upon  her  separate  property,  is  a  strong 
case  of  constructive  implication  by  courts  of  equity,  founded 
more  upon  a  desire  to  do  justice  than  upon  any  satisfactory 
reasoning,"  seems  to  have  called  forth  legislative  action  to  con- 
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trol  and  limit  this  chaooery  power.  Thus  in  the  state  of 
Maine,  a  married  woman  may  sell  and  convey  her  own  prop- 
erty, may  sue  or  be  sued  in  relation  to  her  rights;  and  this  is 
not  confined  to  her  separate  property:  Springer  v.  Berry j  47 
Me.  33a 

In  Kentucky  it  is  held,  under  their  revised  code,  that  a  mar- 
ried woman  cannot  chai^ge  or  alienate  her  estate  but  by  order 
of  a  court  of  equity,  and  then  only  for  exchange  or  reinvest- 
ment: Danid  v.  BobineoUj  18  B.  Mon.  301.  Her  estate  cannot 
be  sold  for  debts  by  her  contracted,  as  that  would  be  to  enable 
her  to  do  indirectly  what  the  statute  prohibits  her  doing.  In 
this  case  the  husband  and  wife  had  jointly  signed  the  note. 
The  object  of  the  statute  was  to  protect  married  women  against 
their  own  improvidence:  WUliamson  v.  WiUiamson^  18  Id.  329. 
The  wife  oannot  now,  by  joining  in  a  deed  with  her  husband, 
convey  her  real  estate:  Id.  386.  The  same  question  is  de- 
cided in  Stacker  v.  Whilleeky  3  Met.  (Ky.)  244. 

In  New  Jersey,  where  the  wife's  property  is  protected  against 
her  husband  and  his  creditors,  still,  as  the  statute  does  not 
authorize  her  to  convey,  her  conveyance  is  void:  Naylor  v. 
Field,  30  N.  J.  L.  287.  In  Johnson  v.  Parker,  28  Id.  239,  it  was 
held  that  the  land  of  a  married  woman  was  not  liable  under 
the  mechanic's  lien  law  for  a  building  erected  on  the  land 
under  a  contract  with  the  husband,  although  the  wife  acqui- 
esced and  gave  directions  in  relation  thereto.  The  statute  in 
that  state  requires  a  deed  in  order  to  convey  or  encumber. 

It  is  held  in  Wisconsin  that  a  woman  may  charge  her  sepa- 
rate estate,  where  she  does  so  clearly,  leaving  the  question  open 
as  to  what  circumstances  in  the  absence  of  positive  expressions 
would  be  deemed  sufficient:  Heath  v.  Van  Colt,  9  Wis.  516. 
In  Conway  v.  Smith,  13  Id.  125,  the  majority  of  the  court  held 
that,  under  their  statute,  the  wife  may  give  a  note  for  materials 
furnished  to  improve  her  property,  and  that  she  may  be  sued 
at  law, — Cole,  J.,  dissenting,  claiming  that  the  case  of  Woo9' 
ier  V.  Northrup,  5  Id.  245,  was  to  the  contrary.  The  statute 
provides  that  a  married  woman  may  hold  to  hw  sole  and  sepa- 
rate use,  and  convey  and  devise  real  and  personal  property,  and 
any  interest  and  estate  therein,  and  the  rents,  issues,  and 
profits,  in  the  same  manner  and  with  like  effoct  as  if  she  were 
unmarried.  It  was  held  in  Conway  v.  Smithy  9upray  and  in 
Todd  V.  £m,  15  Wis.  365,  that  the  contracts  of  a  feme  covert^ 
when  necessary  or  convenient  to  the  proper  use  and  enjoyment 
of  her  separate  estate,  are  binding  at  law. 

▲m.  Dig.  Vou  XCIX— « 
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It  WEB  held  in  Michigan,  under  their  statute  of  1855,  that 
the  wife  may  deed  her  land  without  her  husband  joining:  Farr 
V.  Sherman^  11  Mich.  83;  WaUon  v.  Thurber,  11  Id.  457.  She 
need  not,  when  acting  with  her  husband,  be  examined  sepa- 
rately. The  husband  may  deed  directly  to  the  wife:  Burdeno 
▼.  Ampeney  14  Id.  91. 

By  the  act  of  April  10, 1862,  the  legislature  of  New  York 
provide  that  any  married  woman  possessed  of  real  estate  as 
her  separate  property  may  bargain,  sell,  and  convey  Bach 
property,  and  enter  into  any  contract  with  reference  to  the 
same,  with  the  like  effect  in  all  respects  as  if  she  were  unmar- 
ried, and  she  may  enter  usual  covenants  for  title,  which  cove- 
nants, if  broken,  shall  be  obligatory  to  bind  her  separate 
property.    Any  married  woman,  while  married,  may  sue  and 
be  sued  in  all  matters  having  relation  to  her  sole  and  separate 
property,  or  which  may  come  to  her  by  descent,  devise,  bequest, 
purchase,  or  the  gift  or  grant  of  any  person,  in  the  same  man- 
ner as  if  she  were  sole.    She  may  sue  for  injury  done  to  her 
person.    She  may  execute  any  necessary  bond  in  any  action; 
and  if  the  bond  is  broken  or  forfeited,  her  estate  shall  be  liable. 
No  bargain  or  contract  made  by  the  wife  shall  be  binding 
upon  the  husband,  and  he  is  not  liable  for  any  costs.     Judg- 
ments against  a  married  woman  may  be  enforced  by  execution 
against  her  own  sole  and  separate  property,  in  the  same  man- 
ner as  if  she  were  sole. 

Under  the  legislation  in  Alabama,  it  is  held  that  a  husband 
and  wife  cannot  enter  into  a  mortgage  of  her  statutory  sep- 
arate estate  for  the  purpose  of  subjecting  it  to  sale  for  the  pay- 
ment of  the  husband's  debts:  Bihh  v.  Popey  43  Ala.  190. 

In  South  Carolina,  the  late  English  doctrine  is  not  recog- 
nized: Ewing  v.  Smithy  3  Desaus.  Eq.  417  [5  Am.  Dec.  557]; 
Wilson  V.  Cheihirey  1  McCord  Eq.  233;  Magwood  v.  Johnso^i^  1 
Hill  Eq.  228. 

In  Tennessee,  in  Morgan  v.  Elavij  4  Yerg.  875,  after  a  full 
examination  of  the  cases,  the  court  came  to  the  conclusion 
that  a  wife  could  not  affect  the  title  to  the  trust  property  ex- 
cept in  the  way  and  manner  provided  in  the  trust  deed. 

In  Lancaster  v.  Dolan,  1  Rawle,  231  [18  Am.  Dec.  625],  the 
supreme  court  of  Pennsylvania  regret  that  the  English  de- 
cisions recognize  the  right  of  a  married  woman  to  dispose  of 
or  encumber  her  separate  property,  although  the  provisions  in 
the  trust  deed  do  not  specially  authorize  her  to  do  so;  and  the 
court  held  that  the  wife  had  no  power  to  convey,  except  to 
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the  extent  of  the  power  clearly  given  in  the  conveyance.  In 
Cochran  v.  O'flfm,  4  Watts  &  S.  95  [39  Am.  Dec.  60],  it  is 
said:  *' Whatever  uncertainty  there  may  be  in  England  as  to 
the  extent  of  the  power  of  a  feme  covert  over  her  separate  estate, 
the  law  is  well  and  judiciously  settled  in  Pennsylvania,  that 
a  married  woman  is  to  be  deemed  to  possess  no  power  in  re- 
spect to  her  separate  estate  but  what  is  particularly  given 
or  reserved  to  her  by  the  instrument  creating  the  estate." 
Thomas  v.  Fdwell,  2  Whart.  11  [80  Am.  Dec.  230],  discards  the 
English  rule.  Such,  also,  is  the  case  of  ChrUman  v.  Wagoner^ 
9  Pa.  St.  473.  In  Wallace  v.  Coston,  9  Watts,  137,  it  was  held 
that  a  married  woman  had  not  charged  her  separate  estate  by 
an  agreement  to  pay  board  for  her  aunt.  The  statute  in  that 
state  provides:  "In  all  cases  where  debts  may  be  contracted  for 
necessaries  for  the  support  and  maintenance  of  the  family  of 
any  married  woman,  it  shall  be  lawful  for  the  creditor  to  insti- 
tute suit  against  the  husband  and  wife.  He  is  first  to  have 
execution  against  the  husband's  estate  or  property,  and  on 
failure  to  make  the  money,  may  have  execution  against  the 
separate  estate  of  the  wife."  This  proviso  is  added:  *'That 
judgment  shall  not  be  rendered  for  the  plaintiff  against  the 
wife,  unless  it  shall  appear  that  the  debt  was  contracted  by 
the  wife,  or  incurred  for  articles  necessary  for  the  support  of  the 
family  of  the  said  husband  and  wife."  It  was  ruled  in  Mur- 
ray  v.  KeyeSy  35  Pa.  St.  384,  that  the  word  "or"  in  the  proviso 
is  to  be  read  "and  ";  that  beyond  proof  that  the  debt  was  for 
necessaries  for  the  support  of  the  wife's  family,  it  must  appear 
to  have  been  contracted  by  the  wife,  or  in  her  name  by  her 
authority.  This  was  approved  in  Bartons  Appeal^  55  Id.  386, 
where  it  was  held  a  sufficient  defense  in  a  suit  to  charge  her 
lands  for  improvements  thereon,  that  she  had  not  consented  to 
the  same. 

In  Iowa,  by  sections  2505  and  2506,  it  is  declared  that  the 
husband  is  not  liable  on  contracts  made  by  the  wife  in  rela- 
tion to  her  separate  property,  or  on  those  which  purport  to 
bind  herself  only;  nor  is  the  property  of  the  wife,  or  the  rents 
or  income,  liable  for  the  debts  of  the  husband.  It  is  also  pro- 
vided that  the  expenses  of  the  family,  the  education  of  the 
children,  etc.,  shall  be  chargeable  upon  the  property  of  both 
husband  and  wife,  or  either  of  them.  Section  2508  allows 
"  married  women  abandoned  by  their  husbands  to  obtain  au- 
thority from  the  district  court  to  act,  and  to  transact  business 
as  though  unmarried."    In  giving  construction  to  these  sec- 
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itions,  it  was  ruled,  in  Jonu  v.  CroithwaUe^  17  Iowa,  893,  that 
•tiie  porpoAe  of  the  act  was  to  protect  the  rights  of  married 
^oinen  in  their  pxoperty,  but  not  to  invest  them  with  power 
to  make  contracts  as  a  feme  aoUj  and  that  their  inoapadty  to 
make  general  pensonal  contracts,  except  "  for  the  expenaee  of 
the  family,"  etc.,  is  not  removed. 

In  GaliEbmia,  an  act  "  defining  the  rights  and  duties  of  hna- 
band  and  wife,"  April  17,  1860,  section  6,  provides,  with  re- 
spect to  the  separate  prqperty  of  the  wife,  that  the  husband 
fldiall  have  the  management  and  control  during  the  continu- 
:anoe  of  the  marriage,  *'  but  no  sale  or  other  alienation  of  any 
part  of  such  property  can  be  made,  nor  any  lien  or  encum- 
brance created  thereon,  unless  by  an  instrument  in  writing, 
!Bigned  by  the  husband  and  wife,  and  acknowledged  by  her 
upon  examination  separate  and  apart  from  her  husband,"  etc: 
Wood's  Digest,  488.  Under  this  law,  it  is  held,  in  Muday  v. 
Love,  25  Cal.  367  [85  Am.  Dec.  133],  overruling  Miller  v.  New- 
ton,  23  Id.  554,  in  which  Cope,  G.  J.,  had  dissented,  that  a 
married  woman  has  no  power  to  create  any  charge,  or  lien,  or 
encumbrance  upon  her  separate  estate,  except  by  an  instru- 
ment in  writing,  signed  and  acknowledged  by  the  wife,  as  pro- 
vided by  law]  that  a  court  of  equity  has  no  power  to  enforce 
any  claim  or  demand  as  a  charge,  lien,  or  encumbrance  on  the 
separate  estate  of  a  married  woman,  unless  such  claim  or  de- 
mand has  become  a  charge,  lien,  or  encumbrance  thereon  by 
virtue  of  a  contract  evidenced  by  an  instrument  in  writing, 
signed  and  acknowledged  by  the  wife.  This  ruling  was  rec- 
ognized and  affirmed  in  Brown  v.  OtTj  29  Id.  120;  Dentzel  t. 
Waldie,  30  Id.  138;  and  in  Smith  v.  Greer,  31  Id.  476,  where  it 
was  held  she  could  not  charge  her  separate  estate  by  the  exe- 
cution of  a  promissory  note. 

In  this  state,  it  is  declared  that  "  no  lands  of  any  married 
woman  shall  be  liable  tor  the  debts  of  her  husband;  but  such 
lands,  and  the  profits  therefrom,  shall  be  her  separate  property, 
as  fully  as  if  she  was  unmarried,  provided  that  sudi  wife 
shall  have  no  power  to  encumber  or  convey  such  lands,  except 
by  deed,  in  which  her  husband  shall  join  ":  1  Oavin  and  Hoi^, 
p.  374,  sec.  6. 

It  seems  that  by  this  provision  a  feme  covert  occnptes  the 
position  in  regard  to  her  real  estate  which  is  recognized  in 
England  by  the  late  cases, — that  she  is  as  to  such  estate  a 
feme  eoUj  restrained  only  by  the  statute  here,  as  by  the  deed 
of  settlement  in  England,  in  her  power  to  eneumber  or  die- 
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poee  of  it.  As  the  rule,  howeyer,  is,  I3iat  a  fmM  co^tvi  can*- 
not  contract,  and  the  power  to  do  bo  in  regard  to  her  sepa-- 
rate  estate  is  the  exception,  it  seems  but  the  result  of  well- 
established  legal  principles  to  apply  the  doctrine  stated  by 
Chancellor  Kent,  and  adopted  by  the  New  York,  Maseachii«- 
setts,  New  Jersey,  Pennsylvania,  Tennessee,  and  South  Cann 
Una  courts,  that  the  intent  to  deal  with  the  property  mustt 
appear,  and  is  not  to  be  assumed.  And  why  should  a  court* 
of  equity  enforce  against  the  property  of  a  married  woman  m 
contract  yoid  in  law,  and  from  which  no  benefit  results  to  the* 
property  7  The  power  to  encumber  has  been  always  recognized' 
as  only  resulting  from  her  incidental  power  to  dispose  of  her 
estate,  and  where  the  transaction  in  which  she  engages  has  no 
connection  with  that  estate,  and  there  is  no  purpose  expressly 
indicated  to  charge  the  estate,  we  discover  no  ground  upon 
which  a  court  can  declare  an  encumbrance  of  her  property. 

So  far  as  the  profits  of  her  real  estate  are  considered,  she 
has  the  same  power  of  disjxffiition  as  a  jerM  sole;  and  there- 
fore, where  she  has  indicated  her  purpose  to  deal  with  such 
profits,  a  court  will  give  eflect  to  her  contracts. 

Our  statute  clearly  contemplates  that  the  real  estate  of  a 
married  woman  shaU  be  a  source  of  benefit  and  profit  to  her; 
and  when  it  is  remembered  that  to  render  such  property  avail- 
able at  the  date  this  act  was  passed  in  this  state,  a  reasonable 
amount  of  expenditure  upon  the  property  was  recjuired  in  a 
large  proportion  of  the  cases  within  its  contemplation,  and 
that  the  act  was  intended,  as  the  policy  of  courts  had  alwaya 
leaned,  for  the  benefit  of  married  women,  and  as  a  protectioa 
both  against  improvident  husbands  and  against  their  own  rash 
contracts,  a  construction  of  the  statute  giving  them  power  to 
deal  with  their  real  estate  so  as  to  secure  its  benefits  to  them- 
selves seems  required  and  consistent  with  its  spirit  and  lan- 
guage. A  construction  that  would  limit  thel  right  of  the  wife 
to  deal  in  regard  to  her  real  estate  so  as  to  preserve  her  own- 
ership,  secure  its  enjoyment,  or  make  it  capable  of  yielding 
her  an  income,  unless  with  the  assent  of  her  husband  she  exe- 
cuted a  mortgage,  would  render  her,  as  to  that  portion  of  her 
estate,  entirely  dependent  upon  the  will  of  the  very  person 
against  whose  arbitrary  acts  the  statute  intended  to  guard  her. 

In  the  restricted  interpretation  given  to  their  statute,  we  think 
the  supreme  court  of  California  lost  view  of  the  purpose  of  the 
legislature.  We  regard  a  construction  which  permits  the  wife 
to  deal  with  her  lands  so  far  as  to  render  them  a  source  of 
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profit  and  inoomOi  or  of  personal  eigoyment  and  use,  and  so  far 
as  to  protect  her  title,  as  in  best  accord  with  the  spirit  of  our 
legislation. 

We  do  not  intend  to  be  understood  as  impljring  that  the 
general  protecting  supervision  which  has  so  long  been  exer- 
cised by  courts  of  equity  over  the  property  of  married  women, 
protecting  them  from  imposition  and  fraud,  has  been  withdrawn 
by  the  statute.  It  must  therefore  appear  that  any  contract 
relating  to  the  property  of  a  married  woman,  which  is  sought 
to  be  enforced  in  equity,  is  conscionable,  and  where  it  relates 
to  the  betterment  of  her  real  estate,  that  it  is  reasonably  cal* 
culated  to  promote  that  end.  Within  this  limitation  it  seems 
reasonable  to  conclude  that,  inasmuch  as  the  statute  makes 
the  wife  owner  as  a  feme  8ole  of  the  rents  and  profits  of  her  real 
estate,  and  as  the  act  is  clearly  intended  for  her  benefit,  a 
court  of  equity  may  permit  her  to  contract  with  regard  to  her 
real  estate  bo  that  an  income  may  be  derived  therefrom. 

The  complaint  in  this  case  does  not  charge  the  wife  with  any 
intent  to  contract  with  regard  to  her  separate  estate.  The  fact 
that  the  goods  were  sold,  and  credit  was  given  by  the  appellants 
on  the  faith  of  the  property,  is  nothing  more  than  an  averment 
of  their  opinion  of  what  was  necessary  to  create  a  charge  against 
the  land  or  its  income.  Their  iutent,  however,  is  not  suffi- 
cient,— the  married  woman  must  also  intend  thus  to  contract. 

The  demurrer  was  therefore  properly  sustained  to  the  com* 
plaint. 

Judgment  affirmed,  with  costs. 


M^aantp  Womait's  Pownt  to  OomeBAor  axi>  Bdtd  bib  Sepabats 
EsTATi  THXEBIOB:  See  note  to  Johmmm  ▼.  Cmnmbu,  S4  Am.  Dea  147;  note 
toPaririigeY,  Sioeter,  Bild.  073;  Mada^T.  Love,  8G  Id.  133;  MeCormkkr. 
B6Bm)ok,92ld.  400,  note  403;  PemY.  IfUteAaoil,  94  Id.  478. 

WiTB  IS  EsTiTLBD  TO  Pbort  OF  Lahd  wbbn:  See  Sutk  T.  Votigkit  n 
Am.  Dec  709,  note  TTL 

Thb  fbdtgifal  GAfls  WAS  ctrKD  in  each  of  the  following  aathoritiee,  and 
to  the  point  stated:  The  separate  estate  of  a  married  woman  is  not  liable 
for  her  general  engagements.  Her  capacity  to  enter  into  binding  contracts 
exists  only  when  she  has  a  separate  property,  and  when  her  contracts  relate 
to  that  property:  In  re  Ooodman^  8  Nat.  Bank.  Beg.  382.  The  wife  may, 
without  the  consent  of  her  hnsband,  contract  for  the  repair  and  betterment 
of  her  real  estate,  and  snoh  contracts  wiU  be  enforced  in  equity:  In  re  Gooti" 
man,  5  Biss.  403;  and  she  may  employ  counsel  to  protect  her  rights  and 
interests  in  such  estate:  Sliarpe  v.  Gilford,  44  Id.  349.  She  may  make  con- 
tracts in  respect  to  her  separate  estate,  creating  a  lien  or  charge  upon  its 
Cook  V.  WaUcm,  38  Id.  229;  Mareau  v.  Braneon,  37  Id.  197.  The  principal 
«ase  was  escplainad  in  Vaii  y.  Jfeyer,  71  Id.  183^  showing  that  in  the  eaee  of 
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a  meohanio's  lien  it  ia  not  naoesury  that  a  married  woman  ahoold  intend  to 
create  a  charge  upon  her  estate.  It  is  not  the  contract  that  gives  the  me- 
chanic his  lien.  The  principal  case  was  referred  to  in  Johnton  ▼.  TtUewUer, 
35  Id.  355;  Crichnore  ▼.  Breckenridge^  51  Id.  297;  Armstrong  v,  NiehoiSt  32 
Id.  408,  as  containing  a  learned  discussion  of  the  power  of  a  married  woman 
to  encumber  her  real  estate,  or  to  contract  with  reference  thereto.  It  was 
somewhat  indefinitely  cited  in  McDa$del  v.  Carver,  40  Id.  252;  De  Armomd 
T.  OloMcoek,  40  Id.  421;  FaJkner  ▼.  CMteaar,  39  Id.  203;  HaaheagoM  ▼. 
Specter,  36  Id.  419;  Blads  ▼.  Hogere,  36  Id.  421;  (TDaatf  t.  Morris,  31  Id. 
112. 

PowxR  or  Mabioei)  Womkn  to  Contract  uhdbb  Amxrigan  Statutes  — 
1.  Fraudulent  Gonvxtances  to  Wira,  and  Ck>HYETAN0E8  between  Hub- 
rand  AND  Wife.  —  The  states  in  which  the  following  statutes  are  in  force  are 
sufficiently  indicated  by  the  citations.  A  conveyance  made  by  the  husband 
to  the  wife  without  valuable  consideration  is  fraudulent  as  against  the  hus- 
band's creditors  existing  at  the  time  of  such  conveyance:  Revised  Statutes 
of  Maine,  1883,  c.  61,  sec.  1.  So  with  any  conveyance  made  to  the  wife  upon 
consideration  paid  by  the  husbaud  or  out  of  his  property:  Id.  A  husband  is 
not  authorized  to  settle  any  of  his  property  on  his  wife  in  any  other  manner 
or  with  any  other  effect  than  by  law  allowed:  Public  Statutes  of  Rhode 
Island,  1882,  c.  166,  sec.  14.  A  husband  cannot  convey  his  property  to  his 
wife:  Oeneral  Laws  of  New  Hampshire,  1878.  1  ransfers  of  property  between 
husbaud  and  wife  are  forbidden,  with  certain  ezceptiona  as  to  wearing  apparel 
and  articles  of  personal  adornment  for  the  wife's  use,  to  a  value  of  not  more 
than  two  thousand  dollars,  which  she  may  receive  as  a  gift  from  her  husband, 
but  such  a  gift  made  by  a  husband  in  fraud  of  his  creditors  is  invalid:  Publio 
Statutes  of  Massachusetts,  1882,  c.  147,  sec  3;  Acts,  etc.,  1884,  c.  132,  sec 
1.  No  transfer  of  goods  and  chatteb  between  a  husband  and  wife  who  are 
living  together  is  valid  as  against  third  personsi  unless  in  writing,  acknowl- 
edged, and  recorded,  like  chattel  mortgages:  1  Starr  and  Curtis's  Annotated 
Statutes,  Illinois,  1885,  c  68,  par.  9.  So  in  Mississippi,  including  lands: 
Revised  Code  of  Mississippi,  1880,  sec  1178.  In  such  case,  possession  has 
no  effect:  See  last  authority  cited.  A  conveyance,  transfer,  or  lien  executed 
by  either  husband  or  wife  to  or  in  favor  of  the  other  shall  be  valid  to  the 
same  extent  as  between  other  persons;  Laws  of  Oregon,  1878,  p.  93,  sec.  6; 
1  McClain's  Annotated  Statutes,  Iowa»  1884,  sec  2206. 

2.  Contracts  retwben  Husband  and  Wife.  —In  some  states  a  married 
woman  is  not  authorized  to  make  contracts  with  her  husband:  General  Laws 
of  New  Hampshire,  1878,  c.  183,  sec  12;  Publio  Statutes  of  Massachusetts, 
1882;  c  147,  sec  2;  Laws  of  New  York,  1884^  c  381;  Revision  of  New  Jer- 
■ey,  1709-18779  tit  Married  Womea,  sec  14.  When  property  is  owned 
by  either  husband  or  wife,  the  other  has  no  interest  therein  which  can  be 
the  subject  of  contract  between  them:  1  McClain's  Annotated  Statutes,  Iowa» 
1884,  sec  2203;  Laws  of  Oregon,  1878,  p.  92,  sec  2.  In  other  states,  how- 
ever, all  contracts  between  husband  and  wife  are  valid,  except  as  hereinafter 
stated:  Compiled  Laws  of  New  Mexico,  1884,  sec.  1089;  Statutes  of  Minne- 
sota, 1878,  c  69,  sec  4;  Code  of  North  Carolina,  1883»  sees.  1835,  1836. 
Either  husband  or  wife  may  enter  into  any  contract,  engagement,  or  trans- 
action with  the  other,  or  with  any  other  person,  respecting  property,  which 
either  might  enter  into  if  unmarried,  subject  in  transactions  between  them- 
selves to  the  general  rules  which  oontrol  the  actions  of  persons  occupying 
relations  of  confidence  and  trust  towards  each  other:  General  StatntiM  of 
Ksvada»  1886,  sec  617;  Civil  Coda  of  Oslifomia,  sec  168;  Compiled  Laws  of 
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Dfekot^  1867,  aeo.  S690;  except  cootmoti  u  to  the  real  estate  of  either  or 
•ay  interest  tiMrein:  Statutes  of  Minnesota,  1878,  c  99,  see.  4;  and  tfaay 
esonot,  hy  eontraot,  alter  their  legal  relatioiiB,  except  as  to  property:  Civil 
Code  of  Galifonua,  sec  159;  €^eral  Statotes  of  Nevada,  1885,  see.  518;  Com- 
piled Ii%ws  of  Dakota^  1887,  sec  2591;  and  aho  with  the  exception  that  they 
may  agree  in  writing  to  an  immediate  separation,  and  may  make  provision 
for  the  support  of  either  of  them  and  of  their  children  during  such  separa- 
tion: See  last  three  authorities  cited.  And  the  mutual  consent  of  the  par- 
ties is  a  sufficient  consideration  for  sn  agreement  of  the  kind  last  named: 
See  sees.  160,  519,  2592  of  the  last  three  respective  authorities  cited.  Neither 
ean  a  hushand  and  wife  enter  into  a  contract  with  each  other  which  is 
against  public  policy:  Code  of  North  Carolina,  1883,  see.  1836.  Nor  can 
they  contraot  with  eaeb  other  for  work  and  labor,  so  as  to  receive  compensa- 
tion therefor,  one  from  the  other;  and  the  husband  cannot  rent  the  wife** 
plantation  or  carry  on  bnsiaess  with  it  on  his  own  account;  but  all  business 
done  by  him  with  the  means  of  the  wife  is  deemed  to  be  done  on  her  account 
by  him  as  agent,  unless  a  contract  changing  such  relation  be  recorded:  Re- 
vised Code  of  Mississippi,  1880,  sec.  1177.  In  New  Mexico,  ei&er  the  hus- 
band or  wife  may,  in  relation  to  all  subjects,  be  constituted  the  agent  or 
attorney  in  fact  <^  the  other:  Compiled  Laws  of  New  Mexico^  1884,  sec.  1069; 
but  in  Minnesota  one  cannot  have  from  the  other  any  power  of  attorney  or 
other  authority  to  convey  the  latter's  real  estate  or  any  interest  therein. 
But  as  to  all  other  subjects,  either  may  be  constituted  the  agent  of  the  other: 
Statutes  of  Minnesota,  1878,  o.  69,  see.  4.  In  Alabama  the  husband  and 
wife  may  contract  with  each  other,  subject  to  the  rules  ei  law  as  to  con- 
traots  by  and  between  persons  standing  in  confidential  relations;  but  the 
wife  shkll  not,  directiy  or  indirectly,  become  the  surety  for  the  husband: 
Civil  Code  of  Alabama,  1886^  sec.  2349.  Married  women  may  loan  money 
to  their  husbands,  and  take  a  judgment  or  mortgage  aa  securi^  therefor,  in 
the  name  of  a  trustee,  and  such  mortgage,  etc.,  taken  in  good  faith,  is  valid 
in  law:  Brightiy's  Purdon's  Pennsylvania  Digest,  tit.  Marriage,  aec.  24.  In 
all  cases  where  the  rights  of  creditors  or  purchasers  in  good  fadth  come  in 
question,  the  husband  is  held  to  have  notice  of  the  contracts  and  debts  of  his 
wife,  and  vice  vermis  the  wife  of  the  husband's:  Statutes  of  Minnesota,  1878, 
e.  69,  sec.  4;  Compiled  Laws  of  New  Mexico,  1884,  sec.  1089.  In  eveiy 
case,  where  any  question  arises  as  to  the  good  foith  of  any  transaction  be- 
tween husband  and  wife,  whether  direct  or  by  intervention  of  third  persons, 
the  burden  of  proof  is  on  the  party  asserting  the  good  faith:  Wa^iington 
Code,  1881,  sec.  2397. 

1.  Each  moff  drntiUiae  ihB  (Hher  Ua  or  her  AUameif'-' Special  Comb,  —In 
some  of  the  states,  a  married  woman  may  constitute  the  husband  her  attorm^, 
or  release  to  her  husband  the  right  to  control  her  property,  or  any  part  of  it^ 
and  to  dispose  of  the  income  thereof  for  their  mutual  benefit;  and  may  in 
writing  revoke  the  same:  Washington  Code,  1881,  sec  2403;  Laws  of  I)ela- 
ware,  1871->73,  voL  14,  o.  560,  sec  6;  Revised  Statutes  of  Maine,  1883,  c  61, 
sec.  2;  Starr  and  Curtis's  Annotated  Statutes  of  Illinois,  c  68,  par.  14;  Mo- 
Clain's  Annotated  Statutes  of  Iowa,  1884,  sec  2210;  Laws  of  Oregon,  1878^ 
p.  93,  sec  6;  Compiled  Laws  of  New  Mexico,  1884,  sec.  1089.  So  a  husband 
may  constitute  his  wife  such  attorney:  See  last  four  authorities  cited;  Cods 
of  Georgia^  1882,  sec.  1759.  But  proof  must  be  made  as  in  other  cases  of 
agency:  See  authority  last  cited.  The  wife  may  loan  money  to  the  husband, 
on  security  of  a  judgment  or  mortgage  on  his  estata^  in  the  name  of  a  third 
person  as  her  trustee,  and  the  security  will  be  good  and  valid:  Brightl/s 
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Purdou's  Panmylvaiua  IMgaat,  tit  Marriage,  sac.  24.  After  lua  or  her  death, 
the  admiiuatrator  of  a  deoeaaed  hoshaad  or  wile  may  pay  debts  dne  from  the 
deoeaaed  to  the  wife  or  hnahand  BorviTing,  as  if  no  marriage  reUtion  had 
sahaiated  between  them:  Beviaed  Statntea  of  Maine^  1883^  c.  64»  sec.  61. 

8.  Ma»Riw>  Wmuv's  Riobt  to  Ck>iiTRaciT  with  Third  Pkr80N8.— 
In  some  of  the  atatesi  a  married  woman  may  make  oontracta,  oral  or  writ- 
ten, aealed  or  nnoenled,  aa  if  ahe  were  unmarried:  Compiled  Lawa  of 
Kanaaa,  1885,  aeo.  3348;  Compiled  Statntea  of  Nebraaka^  1887,  c.  63,  aeo. 
2;  Howell'a  Annotated  Statatee  of  Michigan,  1882,  aeo.  62^;  Washington 
Code,  1881,  aec  2406;  Reraed  Code  of  Miaaiaaippi,  1880,  aeo.  1167;  Gen- 
eral Lawa  of  New  Hampshire,  1878,  c.  183,  aeo.  12;  Pnblio  Statntea  of 
Maaaachaaetta,  1882,  o.  147,  aeo.  2;  Iawb  of  Vermont^  1884^  c.  140,  aeo.  1; 
Beviaion  of  New  Jersey,  1709-1877,  tit.  Married  Women,  aec.  5;  Reviaed 
Statntee  of  Indiana^  1881,  aeca.  5116-6117;  Starr  and  Cnrtia'a  Annotated  Stat- 
utes of  Ulinoia,  1885,  c.  68»  par.  6;  McClain's  Annotated  Statutes  of  Iowa» 
1884,  aeca.  1936,  2213;  Statutes  of  Minnesota^  1878,  c  69,  seo.  2;  Laws  of 
Qr^on,  p.  92,  sec.  1;  Ganeral  Laws  of  Colorado^  1877,  sec  1769;  Compiled 
Laws  of  New  Mexico^  1884,  sec.  1088;  Iaws  of  New  York,  1884^  c.  381,  sec.  2; 
8  Revised  Statntea  of  New  York,  2338,  including  negotiable  notes  or  bills; 
General  Laws  of  Colorado,  1877,  sec  1768;  but  there  are  the  following  ex- 
eeptions  to  the  general  rule  above  stated,  via. :  tn  some  states  the  wife  must 
haye  the  consent  of  the  husband  before  she  can  make  a  contract:  Compiled 
Laws  of  New  Mexico,  1884,  sec  1088;  expressed  in  writing:  Civil  Code  of 
Alabama,  1886,  sec.  2346;  she  cannot  enter  into  a  partnership,  or  carry  on  a 
partnership  business,  without  the  consent  of  the  husband,  unless  he  has  de- 
serted her,  is  idiotic  or  insane^  or  ia  confined  in  the  penitentiary:  Starr  and 
Curtis's  Annotated  Statutes  of  Dlinoia,  1886,  c  68,  par.  6;  she  cannot  make 
contracts  with  her  husband:  Public  Statutes  of  Massachusetts,  1882,  c.  147, 
sec  2;  Laws  of  New  York,  1884,  c  381,  sec.  2;  she  cannot  sell  or  convey  her 
real  estate  except  as  shown  ii^ra;  she  is  not  liable  as  indorser,  surety,  or 
guaranty  for  her  husband:  Laws  of  Vermont,  1884,  c.  140,  sec  1;  Code  of 
Georgia,  1882,  sec.  1783;  General  Laws  of  New  Hampshire,  1878,  c  183,  sec. 
12;  or  as  surety,  etc,  for  any  person:  Revised  Statutes  of  Indiana,  1881,  sec 
6119;  Revision  of  New  Jersey,  1709,  1877,  tit.  Married  Women,  sec  6;  Code 
of  Georgia,  1882,  sec.  1783;  dxe  is  not  liable  on  any  undertaking  made  by  her 
on  the  husband's  behalf:  General  Laws  of  New  Hiunpshire,  1878,  c.  183,  sec 
12;  Code  of  Georgia,  1882,  sec  1783;  or  on  behalf  of  any  other  person:  Re- 
vision of  New  Jersey,  1709-1877,  tit.  Married  Women,  sec  6;  nor  is  she  lia- 
ble as  an  accommodation  indorser,  guarantor,  or  surety:  See  authority  last 
cited;  and  any  sale  of  the  wife'a  separate  estate  made  to  a  creditor  of  her 
husband  in  extinguishment  of  his  debts  is  void:  Code  of  Georgia,  1882,  sec 
1783;  so  with  any  promise  of  hers  to  pay  the  debt,  or  answer  for  the  default 
or  liability  of  any  other  person:  See  New  Jersey,  stipitk  In  some  states  the 
contracts  of  a  married  woman  are  generally  void:  Code  of  North  Carolina, 
1883,  sec  1826;  Code  of  Georgia,  1882,  sec  2730;  Compiled  Laws  of  New 
Mexico,  1884,  sec  2767;  except  contracts  for  her  necessary  personal  expenses, 
or  for  the  support  of  the  family,  or  to  pay  debts  existing  before  the  marriage: 
Code  of  North  Carolina^  1883^  sec  1826.  With  these  exceptions  she  cannot, 
in  North  Carolina^  make  contracts,  unless  made  with  the  husband's  written 
Mosent.  Otherwise,  however,  if  she  be  a  free-trader:  See  authority  last 
dted. 

A  married  woman  may  contract  for  the  purchase  of  a  sewing-machine  as  if 
■olai  Mglitiy'a  Puzdon'a  PeDn^ylvaniaDigeat^  tit.  Marriage^  see.  41;  ahe  nay 
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■ell  and  tranflfer  shares  owned  by  her  of  the  capital  atock  of  any  railroad 
company,  or  other  corporation,  with  like  effect  as  if  she  were  unmarried; 
•r  sell,  assign,  and  transfer  any  mortgage  or  judgment  which  she  ownsi,  or 
satisfy  the  same  of  record:  See  authority  last  dted,  sees.  40,  41,  44^  45;  and 
married  women  may  be  corporators  and  officers  of  institutions  incorporated 
for  purposes  of  learning,  benevolence,  charity,  or  religion:  Id.,  sec.  48.  A 
married  woman  may  execute  an  official  bond  as  principal,  and  be  bound  by 
her  covenants  of  title  in  conveyances  of  her  separate  property  as  if  sole:  Re- 
vised Statutes  of  Indiana,  1881,  sec  5118.  Any  married  woman  entitled  by 
gift  or  devise  to  any  contingent  estate,  or  interest  in  real  or  personal  prop- 
-erty,  may,  with  the  concurrence  of  her  husband,  compound  and  receipt  for, 
assign,  and  convey  the  same,  in  all  cases  where  she  lawfully  might»  if  a  fimi 
mAt:  Revision  of  New  Jvney,  1709-1877,  tit  Married  Women,  sec.  19.  A 
married  woman  may  give  a  refunding  bond  for  a  distributive  share  or  legacy 
which  will  bind  her  estate  and  release  the  administrator  as  if  she  were  sole: 
Brighily's  Pardon's  Pennsylvania  Digest,  tit.  Marriage,  sec.  96.  A  married 
woman  may  execute  any  bond,  bill,  note,  or  other  instrument  for  the  pay- 
ment of  money;  and  if  the  consideration  thereof  went  to  the  beuetit  of  her 
-estate,  she  is  liable  thereon:  General  Laws  of  Colorado^  1877,  sec  1758.  She 
may  be  anthoriied  by  the  probate  court  to  make  contracts,  and  may  execute 
•deeds^  or  other  instruments,  in  her  own  name,  which  may  be  necessary  or 
proper  to  carry  into  effect  the  powers  so  granted  to  her:  Howell's  Annotated 
Statutes  of  Michigan,  1882,  sees.  6267,  6268;  and  such  contracts  are  binding 
on  her:  Id.,  sec  6270. 

4.  DiXDS  BT  Marrttcd  Women. —  In  many  of  the  states  no  married  woman 
oan  convey  or  encumber  her  separate  real  estate,  unless  the  husliand  joins  in 
the  deed,  except,  however,  as  specified  if{fra:  Laws  of  Vermont,  1884,  c. 
140^  sec  I;  Revised  Laws  of  Vermont,  1880,  sec  2326;  Public  Statutes  of 
Rhode  Island,  1882,  sec.  4;  Revision  of  New  Jersey,  1709-1877,  tit.  Married 
Women,  sec  14;  Revised  Statutes  of  Ohio,  1883,  sec  4107;  Revised  Statutes 
of  Indiana^  1881,  sec  5116;  Statutes  of  Minnesota,  1878,  c  69,  sec  2;  Re- 
vised Code  of  Maryland,  1878,  art.  51,  sec.  30;  Revised  Code  of  Delaware, 
as  amended,  etc.,  1874,  c  83,  sec  4;  Id.,  c  76,  sec.  2;  Amended  Code  of 
West  Virgmia,  1884,  c  66,  sec.  3;  Code  of  North  Carolina,  1883,  sec.  1256; 
Revised  Statutes  of  Missouri,  1879,  sec.  669;  Revised  Statutes  of  Texas,  1879, 
art  559;  Washington  Code,  sec  2313;  Mcaellan's  Digest  of  Laws  of  Florida^ 
c  150,  sees.  2,  9;  Compiled  Laws  of  New  Mexico,  1884,  sec  1088;  Howell's 
Annotated  Statutes  of  Michigan,  1882,  sec  6288.  The  statute  last  cited 
also  applies  to  her  personal  estate  So  in  Maryland,  whether  the  conveyance 
of  real  or  personal  property  be  absolute  or  by  way  of  mortgage:  Revised 
-Code  of  Maryland,  1878,  art.  51,  sec.  30.  In  Kentucky  a  married  woman 
may  convey  her  separate  real  or  personal  estate  by  joint  deed  of  husband 
and  wife,  or  by  separate  instrument;  but  in  the  latter  case  the  husband 
must  first  convey,  or  have  theretofore  conveyed:  Qeneral  Statutes  of  Ken- 
tucky, c  24,  sees.  19,  20.  In  Maine  a  married  woman  may  acquire  real  and 
personal  prc^rty  by  descent,  gift,  or  purchase,  and  may  dispose  of  it  with- 
out the  joinder  or  assent  of  her  husband;  but  she  cannot  convey  real  estate^ 
directly  or  indirectly  conveyed  to  her  by  her  husband,  or  paid  tor  by  him,  or 
given  or  devised  to  her  by  his  relatives,  without  his  joinder  in  the  deed, 
except  real  estate  conveyed  to  her  as  security,  or  in  payment  of  a  boma  JUU 
debt  aotoally  due  to  her  from  her  husband:  Revised  Statutes  of  Maine,  1883| 
e.  61,  sec  1.  But  as  exceptions  to  the  role  above  stated,  that  no  married 
can  convey  or  encumber  her  separate  real  estate  unless  the  husband 
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joins  in  tba  deed,  it  nwy  be  itoted  that  the  wife  may  execute  a  mortgage  on 
lands  to  secure  the  purchase-money:  Statutes  of  Minnesota,  1878^  c.  69,  sec. 
2;  and  may  lease  her  land  for  terms  not  exceeding  three  years:  Id.;  Code  of 
North  Carolina,  1883,  sec.  1834;  Revised  Statutes  of  Ohio,  1883,  sec.  3103. 
In  the  authority  last  cited,  the  wife  may  in  her  own  name,  during  coverture, 
make  contracts  for  labor  and  materiaU  for  improving,  repairing,  and  culti- 
vating her  separate  real  property.  In  North  Carolina,  Mfpro,  the  wife's  lease 
is  not  good  if  to  begin  more  than  six  months  after  execution.  In  Michigan, 
•stfpra,  the  wife  may  be  authorized  by  court,  without  the  husband's  consent, 
to  convey  or  encumber  her  separate  real  or  personal  estate.  In  Indiana  tbe 
wife  may  be  bound  by  an  estoppel  injtaia  as  if  sole:  Revised  Statutes  of  In- 
diana, 1881,  sec  5117. 

la  many  of  the  statesno  separate  property  of  the  wife,  real  or  personal,  can 
be  sold,  conveyed,  transferred,  or  encumbered  by  the  husband,  unless  the 
wife  consents  by  joinder  in  deed,  etc. :  Revised  Laws  of  Vermont,  1880,  sec. 
2325;  Public  Statutes  of  Rhode  Island,  1882,  c.  166^  sec.  5;  General  Statutes 
of  Oonneotieut,  1888,  sec.  2793;  Revision  of  New  Jersey,  1877,  tit.  Married 
Women,  sec.  15;  Brightly's  Purdon's  Pennsylvania  Digest,  1883,  tit.  Deeds, 
■eo.  104;  tit.  Marriage,  sec.  13;  Revised  Statutes  of  Ohio,  1883,  sees.  3108, 
3109;  Laws  of  Ohio,  1884,  p.  209;  Revised  Statutes  of  Indiana,  1881,  sec.  5128; 
Code  of  Viiginia,  1873,  c.  129,  sec  2;  Amended  Code  of  West  Virginia^  1884, 
sec  66,  sees.  2,  3;  Code  of  North  Carolina,  1883,  sec  1840;  Revised  Stat- 
utes of  Missouri,  1879,  sees.  669,  3295;  Revised  Statutes  of  Texas,  1879,  sec 
659;  Washington  Code,  sec  2313;  Revised  Statutes  of  Wyoming,  1887,  sec 
1566;  Moaellan's  Digest  of  Iaws  of  Florida,  c  150,  sec  6;  Revised  Stat- 
utes of  Idaho^  1887,  sec  2498.  The  statutes  of  Vermont,  Virginia,  Missouri, 
and  Florida,  on  this  subject^  and  cited  n^pro,  seem  to  include  real  estate 
only. 

Husband  and  wife  must  join  in  conveyance  of  homestead,  or  in  charging  it 
with  an  encumbrance:  See  Statutes  of  Idaho  last  cited,  sec.  3040;  Revised 
Statutes  of  Texas,  1879,  art.  560.  Such  consent  of  the  wife  must  be  evidenced 
by  writing  duly  acknowledged  by  her  before  a  judge:  Brightly's  Purdon's 
Pennsylvania  Digest,  1883,  tit.  Marriage,  sec  13;  or  by  joinder  in  the  deed 
executed  by  husband  and  wife,  as  shown  ii\fira. 

In  some  of  the  states  any  married  woman  may  join  with  her  husband  in 
any  conveyance  of  her  real  estate:  General  Laws  of  New  Hampshire,  1878^ 
c.  183,  sec  10;  Revised  Statutes  of  Maine,  1883»  c  73»  sec  14;  Revised  Laws 
of  Vermont^  1880,  sec  1923;  Public  Statutes  of  Rhode  Island,  1882,  c  166, 
sec  7;  Brightly's  Purdon's  Digest,  1833,  tit  Deeds,  sees.  22,  82;  Revised 
Statutes  of  Ohio,  1883»  sec  4107;  Revised  Statutes  of  Indiana,  1881,  c  18» 
sees.  2921,  2943;  Starr  and  Curtis's  Annotated  Statutes  of  Illinois,  c  90^ 
par.  18;  Statutes  of  Minnesota,  1878,  c  40,  sec  2;  Revised  Code  of  Mary- 
land, 1878,  art.  51,  sec  80;  Revised  Code  of  Delaware,  as  amended,  etc, 
1874^  c  83»  sec  4;  Code  of  Virginia,  1873,  c  117,  sec  4;  Amended  Code  <^ 
West  Virginia^  1884^  c  66,  sec  3;  Code  of  North  Carolina,  1883,  sec  1256; 
General  Statutes  of  Kentucky,  1883^  c  24,  sec  20;  c  52,  sec  3;  Code  of  Ten- 
nessee, 1884,  sec  2891;  Revised  Statutes  of  Missouri,  1879,  sec  669;  Digest 
of  Arkansas  Statutes,  1884,  sec  648;  Revised  Statutes  of  Texas,  1879,  art. 
559;  Revised  Statutes  of  Montana,  1879,  p.  438,  sec  179;  Civil  Code  of  Ala- 
bama, 1886,  sees.  2346,  2348;  Mcaellan's  Digest  of  Laws  of  Florida,  c  150, 
sec  6;  Compiled  Laws  of  New  Mexico^  1884,  sec.  2756;  Hill's  Annotated 
Laws  of  Oregon,  1887,  sec  3003.  In  some  of  the  states,  such  married  wo- 
man must  be  of  full  age:  General  Laws  of  New  Hampshire,  1878,  c  183,  sec 
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10;  PabGo  Statates  of  Rhode  iBUmd,  1882;  c  106^  aeo.  7;  bnt  in  otiien  Hie 
minorily  of  the  wife  shall  not,  in  any  caae,  9ttbeb  the  Talidity  of  the  deed: 
Statutes  of  Minneeota,  1878,  c.  40,  oeo.  2;  Brightly^  Pardon's  FennsyWuiia 
Digest,  tit.  Deeds,  sec.  32.  Lawful  age  in  some  of  the  states  is  eighteen 
years.  The  infant  wife  of  an  adnlt  may  join  with  tiie  hnshaad  for  the  oon- 
▼eyance  of  the  husband's  real  estate  in  Indiana:  Revised  Statutes  of  In- 
diana, 1881,  see.  2943.  In  that  state  the  wife,  if  over  eightesn  and  under 
twenty-one,  may  convey  any  interest  in  her  husband's  lands  sold  and  eon- 
veyed  by  him,  if  she  properly  acknowledges  the  conveyance:  Id.,  sec  293B; 
and  in  all  sales  by  an  infant  /erne  covert  of  lands  belonging  to  her,  and  in 
which  sale  and  conveyance  her  husband  has  joined,  he  being  of  full  age^  said 
infant  shall  not  be  permitted  to  disaffirm  said  sale  until  she  shall  first  restore 
to  the  person  owning  said  real  estate  the  consideration  she  received  for  said 
land:  Id.,  sec  2944.  The  husband  and  wife  may  also  convey  real  estate  of 
the  wife  by  deeds  signed,  sealed,  acknowledged  by  each  of  them  separately, 
and  delivered:  Public  Statutes  of  Rhode  Island,  1882,  c.  186,  sec  7. 

In  some  states  the  wife  may  execute  and  acknowledge  all  deed%  mort- 
gages of  her  separate  estate,  bills  of  sale^  or  other  oonveyanoes,  without  Hw 
husband's  joinder;  except,  probably,  in  all  the  states,  as  to  the  husband's 
curtesy  or  other  ri^ts,  in  the  same  manner  as  if  she  were  nnmanied  and  as 
other  grantors:  Public  Statutes  of  Massachusetts,  1882,  c  147,  sec  1;  Be- 
virad  Statutes  of  Maine,  c.  61,  sec  1;  Laws  of  New  York,  1884,  c  381,  sec 
1;  Revised  Statutes  of  Wisconsin,  1878,  sees.  2221,  2224,  2340;  see  also  sup- 
plement thereto  497;  McClain's  Annotated  Statutes  of  Iowa,  1884,  sec 
1936;  Compiled  Laws  of  Kansas,  1885,  c  62,  sec  2;  Compiled  Statutes  of 
Nebraska,  1887,  c.  63,  sec.  2,  p.  606;  Code  of  Tennessee,  1884»  sec  3347; 
Digest  of  Statutes  of  Arkansas,  1884,  c  104,  sec  4621;  General  Laws  of 
Colorado,  1877,  sec.  1759;  Washington  Code,  sec  2406;  Civil  Code  of  Da- 
kota, 1885,  sees.  82,  661;  Revised  Statutes  of  Wyoming,  1867,  sec.  1660; 
OompUed  Laws  of  Utah,  1876,  sees.  647,  1020;  Revised  Statutss  of  South 
Carolina,  1882,  sec.  2036;  Revised  Code  of  Mississippi,  1880,  sec  1193;  Re- 
vised Statutes  of  Arizona,  1887,  sec  2103.  In  many  states  the  wife  executes 
the  deed,  when  the  husband  joins,  in  the  same  manner  and  subject  to  the 
same  rules  as  in  other  cases  of  deeds  by  joint  grantors,  and  her  act  in  ac- 
knowledging a  deed  so  executed  as  if  she  were  unmarried  is  binding  upon 
her:  General  Laws  of  New  Hampshire,  1878,  c  133,  sec.  12;  Public  Statutes 
of  Massachusetts,  1882,  c.  147,  sec.  2;  Revised  Statutes  of  Maine,  1883,  c 
61,  sec  1;  Revised  Laws  of  Vermont,  1880,  sec.  1923;  Laws  of  New  York, 
1879,  c  249,  sec  1;  Revised  Statutes  of  Indiana,  1881,  sec.  2938;  Starr  and 
Oortis's  Annotated  Statutes  of  Illinois,  c  30,  par.  19;  Howell's  Annotated 
Statutes  of  Michigan,  1882,  sec.  6662  a;  Revised  Statutes  of  Wisconsin, 
1878,  sec.  2224;  McClain's  Annotated  Statutes  of  Iowa,  1864,  sec  1935;  Laws 
of  Minnesota,  1883»  c.  99,  sec  2;  Compiled  Laws  of  Kansas,  1886,  sec  3348; 
Compiled  Statutes  of  Nebraska,  1887,  c  53,  sec.  2;  Revised  Code  of  Mary- 
land, 1878,  art.  61,  sec  30;  Laws  of  Missouri,  1883,  p.  21;  General  Laws  of 
Colorado,  1877,  sec.  1759;  Compiled  Laws  of  Dakota,  1887,  sec.  2500;  Re- 
vised SUtutes  of  Wyoming,  1887,  sec.  1659;  Compiled  Laws  of  Utah,  1876^ 
■eos.  647,  1020;  Revised  Statutes  of  South  Carolina,  1882,  sees.  2036,  2037; 
Civil  Code  of  Alabama,  1886,  sec  2346;  Revised  Code  of  Mississippi,  1880, 
sec  1193;  Revised  Statutes  of  Arisona,  1887,  sec  2103.  All  deeds,  mort- 
gages, and  legal  instruments  may  be  executed  by  the  wife,  either  alone  ot 
conjointly  with  the  husband,  and  have  the  same  legal  force  and  e£foct  as  if 
■ha  were  unmarried:  Revised  Statutes  of  South  Carolina,  1882,  sec  2086; 
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ReTiMd  Statotos  of  Wisooniuiy  1878,  mm,  2223;  2224;  Steer  aiid  OnrtiB** 
Annotetod  Stetntes  of  IIli]ioia»  c  90^  par.  19.  Bat  in  other  stetes  the  wife 
mrt  acknowledge  the  deed,  and  her  oonaent  be  proved  by  a  separate  ezam- 
ination  or  other  formality:  Pablio  Statutes  of  Rhode  Island,  1882,  c.  186^ 
•eo.  8;  Bnghtly's  Pardon's  Pennsylyania  Digest,  1883,  tit  Marriage,  see. 
13;  Revised  Statatee  of  Ohio,  1883»  sees.  4108,  4107;  Revised  Code  of  Dela- 
ware, as  amended,  1874,  o.  83,  sec.  4;  Code  of  Virginia,  1873,  c.  117,  sec.  4; 
Amended  Code  of  West  Virginia,  1884,  e.  73,  sees.  4-6;  Code  of  North  Caro- 
lina, 1883,  sec.  1246,  snbd.  5,  6;  General  Statates  of  Kentacky,  1883,  e. 
24,  sec  21;  Digest  of  Statutes  of  Arkansas,  1884,  sees.  648,  659;  Code  of 
Tennessee,  1884,  sec  2891;  Revised  Statates  of  Texas,  1879,  art  559;  Civil 
Code  of  California,  aeoa.  1093,  1186, 1191;  Hill's  Annotated  Laws  of  Oregon, 
see.  3015;  General  Statates  of  Nevada,  1885,  sees.  530^  2590-2592;  Washing- 
ton  Code,  sec  2813;  Revised  Stetotes  of  Idaho,  1887,  sec.  2956;  Revised 
Statutes  of  Montana,  1879,  p.  441,  sees.  198,  199;  MoClellan's  Digest  of 
Laws  of  Florida,  c  32,  aec.  11;  Compiled  Laws  of  New  Mozico,  1884,  see. 
2769. 
No  married  woman  can  destroy  or  impair  the  hosband's  curtesy  without 

I  his  written  assent:  Pablio  Statates  of  Massachusetts,  1882,  c.  147,  sec  1; 

I  Revision  of  New  Jersey,  1877,  tit  Married  Women,  sec.  14.    Nor  shall  any 

>  judgment  or  decree  against  her  affect  his  right  of  curtesy:  See  authority  last 

cited.  In  Rhode  Island  any  personal  property  other  than  chattels  real,  house- 
hold furniture,  plate,  jewels,  stock,  or  shares,  money  in  a  bank  or  secured 
by  a  mortgage,  may  be  sold  and  conveyed  by  her  as  if  sole;  and  she  may 
make  such  contracts  of  sale  accordingly.    But  this  does  not  authorize  her  to 

f  transact  business  as  a  trader:  Public  Statutes  of  Rhode  Island,  1882,  c.  166, 

sec.  6.  In  Connecticnt  no  sale  or  transfer  of  the  wife's  personalty,  or  any 
interest  therein,  is  valid,  unless  the  wife^  or  if  she  be  dead,  those  in  whom 
her  estate  has  vested,  or  their  guardians,  join  in  a  written  conveyance  thereof; 
and  all  reinvestments  shall  be  in  the  name  of  the  husband  as  trustee:  Gen- 
eral Statutes  of  Connecticut,  1888,  sec.  2793.  In  other  states,  however,  she 
may,  without  the  consent  of  her  husband,  convey  her  separate  estate,  and 
make  all  contracts  with  reference  to  it,  as  if  96U:  CivH  Code  of  California, 
sec.  162;  Compiled  Laws  of  Dakota,  1887,  sec  2590;  McClain's  Annotated 
Statutes  of  Iowa,  1884,  sec  1935;  Revised  Statutes  of  Arizona,  1887,  sec. 
2103;  Code  of  Tennessee,  1884,  sec.  3350;  General  Statutes  of  Nevada,  1885, 
sec  517;  General  Laws  of  Colorado,  1877,  sec  1759;  Hill's  Annotated  Laws 
of  Oregon,  1887,  sec  2997;  Revised  Statutes  of  Wisconsin,  1878,  sec  2342; 
Compiled  Statates  of  Nebraska,  1887,  c  53,  sec  2;  Revised  Statutes  of  Wy- 
oming, 1887,  sec.  1559;  Compiled  Laws  of  Utah,  1876^  sees.  647, 1020;  Revised 
Stetutes  of  South  Carolina,  1882,  sec  2036;  Revised  Code  of  Mississippi,  1880, 
aec  1193.  In  Arkansas  a  married  woman  may  sell  her  separate  personal 
property  without  the  husband's  consent,  but  he  must  be  joined,  as  in  other 
states  shown  above,  in  a  transfer  of  her  realty:  Digest  of  Stetutes  of  Arkan- 
sas, 1884,  sees.  648,  4625.  In  Florida  the  husband  and  wife  must  join  in 
all  sales  of  the  wife's  property,  whether  personal  or  real:  McQellan's  Digest 
of  Laws  of  Florida,  c  150^  sec  6.  In  Alabama  the  wife  has  full  legal  ca- 
pacity to  contract  in  writing  as  if  she  were  sole,  with  the  assent  or  concur- 
rence of  the  husband  expressed  in  writing;  and  the  husband  must,  in  the 
conveyance  of  her  realty,  manifest  aoob  assent  by  joining  in  the  deed;  but 
the  personal  property  of  the  wife  may  be  sold  or  conveyed  by  husband  and 
wife,  by  paroC  cr  otherwise:  Civil  Code  of  Alabama,  1886,  sees.  2346,  2348. 
Where  any  aarrisd  woman,  not  residing  in  this  stete,  joins  with  her  hna* 
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band  in  any  oonTeyanoe  of  real  estate  ntnated  within  thia  atate^  the  convey- 
anoe  sliall  have  the  same  effect,  and  may  be  acknowledged  or  proved,  as  if 
she  were  §ole:  HoweU's  Annotated  Statutes  of  Michigan,  188^  sec  5d63; 
Hill's  Annotated  Laws  of  Oregon,  1887,  sec.  8016.  Every  conveyance  made 
by  a  husband  and  wife  shall  be  deemed  sufficient  to  pass  all  right  of  either 
in  the  property  conveyed,  unless  the  contrary  appears  on  the  face  of  tha 
oonveyance:  McClain's  Annotated  Statutes  of  Iowa»  sea  1936. 

6.  Sbpabate  Examination.  —  The  wife  must  be  separately  examined,  in 
many  states,  as  to  all  conveyances  of  real  estate  in  which  she  joins:  See  au- 
thorities dted  tuprtu  Thus  **  she  shall  be  examined  privily  (apart  from  the 
husband),  and  declare  that  the  instrument  is  her  voluntary  act»  and  that  she 
does  not  wish  to  retract  it  **:  Public  Statutes  of  Rhode  Island,  1882,  c  166^ 
sec.  8;  Revised  Statutes  of  Ohio,  1883,  sec.  4107;  Code  of  Virginia,  1873, 
c  117,  sec.  4;  Amended  Code  of  West  Virginia,  1884,  c.  73,  sec  4;  Revised 
Statutes  of  Texas,  1879,  arts.  659,  4310;  CivU  Code  of  California,  sec  1186; 
General  Statutes  of  Nevada,  1885,  sees.  530, 2591;  Revised  Statutes  of  Idaho, 
1887,  sec  2960;  Revised  Statutes  of  Montana,  1879,  p.  441,  sec.  198;  Revised 
Code  of  the  District  of  Columbia,  1857,  c.  48,  sec  21.  In  other  states,  the 
form  of  acknowledgment,  so  far  as  it  expresses  the  wife's  examination,  is  as 
follows:  "And  the  said  Mary  Smith,  beiug  at  the  same  time  privately  exam- 
ined by  me  apart  from  her  husband,  acknowledged  that  she  executed  the  said 
indenture  willingly,  without  compulsion  or  threats,  or  fear  of  her  husband's 
displeasure":  Revised  Code  of  Delaware,  1874,  c  3G,  sec  8;  Brightly  s  Pur- 
don's  Digest,  1883,  tit.  Deeds,  etc.,  sec.  22;  Revision  of  New  Jersey,  1877, 
tit.  Conveyances,  sec.  9;  Code  of  North  Carolina,  1883,  sec  1246,  subd.  7; 
Code  of  Tennessee,  1884,  sec.  2S91;  Revised  Statutes  of  Missouri,  1879,  sec. 
680;  McCloUan's  Digest  of  Laws  of  Florida,  c.  32,  sees.  11,  150;  Compiled 
Laws  of  New  Mexico,  1884,  sec.  2759;  and  in  others  it  is  sufficient  if  the 
wife  acknowledge  before  the  officer —  that  is,  without  private  examination — 
that  she  joined  of  her  own  free  will  and  consent,  without  any  compulsion  or 
force  used  by  her  husband:  Code  of  Tennessee,  1884,  sec  2891;  Digest  of 
Statutes  of  Arkansas,  1884,  sec.  659;  2  Hills  Annotated  Laws  of  Oregon, 
1887,  sec  3015;  Washington  Code,  18S1,  sec  2313;  Code  of  Geoigia,  1882; 
sec.  2706  a.  The  officer  must  examine  the  wife  separately,  and  read  the  full 
contents  of  the  conveyance  to  her;  and  she  must  declare  that  she  executed 
it  voluntarily,  and  without  coercion:  Brightly 's  Purdon's  Pennsylvania  Digest^ 

1883,  tit.  Deeds,  sec  22;  Rcvbed  Statutes  of  Ohio,  1883,  sec  4107;  and  prob- 
ably the  same  in  some  other  states.  The  wife  must  be  made  acquainted  with 
the  contents  of  the  instrument:  General  Statutes  of  Kentucky,  1883,  c  24, 
sec  21;  Revised  SUtutes  of  Texas,  1879,  sec  4310;  General  Statutes  of  Ne- 
vada, 1885,  sec.  2591;  Revised  Statutes  of  Idaho,  1887,  sec  2956;  Revised 
Statutes  of  Montana,  1879,  p.  441,  sec.  19S;  Compiled  Laws  of  New  Mexico^ 

1884,  sec.  2759.  The  writing  must  bo  fully  explained  to  her:  Revised  Code 
of  the  District  of  Columbia,  1857,  c.  48,  sec.  21;  Amended  Code  of  West 
Virginia,  1884,  c  73,  sec  4;  and  it  must  be  acknowledged  by  her  privily, 
apart  from  the  husband:  Revised  Statutes  of  Idaho,  1887,  sec.  2956;  Code  ol 
North  Carolina,  1883,  sec.  1256;  General  Statutes  of  Kentucky,  1883,  c  24, 
sec.  21;  Revised  Statutes  of  Texas,  1879,  art.  4310;  Revision  of  New  Jersey, 
1877,  tit.  Conveyances,  sec  9.  If,  on  separate  examination  as  above,  she  re- 
fuse to  consent,  only  the  husband's  estate  will  be  conveyed  by  the  instro* 
ment:  Public  Statutes  of  Rhode  Island,  1882,  c  166,  sec  9.  It  is  deemed 
unnecessary  here  to  go  further  into  the  details  of  the  examination  and  certifi- 
cate of  acknowledgment.     It  may  be  stated,  however,  that  the  conuainatic 
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may  generally  be  made  at  home  or  abroad,  before  any  penon  anthoriied  to- 
take  the  acknowledgment  of  deeds;  bat  m  some  caees  it  mnat  be  before  cer^ 
tain  offioen,  and  mnst  be  certified  by  each  officer  on  the  deed,  and  recorded 
with  it.  The  married  woman  mnst  be  personally  known  to  snoh  officer,  or 
her  identity  proved;  and  the  certificate  must  set  forth  that  the  woman  wa» 
known  to  the  officer,  or  her  identity  proved  by  the  required  number  of  wit- 
nesses whose  names  are  inserted,  and  that  her  separate  examination  waa 
made  in  conformity  with  the  statatory  requirements.  The  statutes  on  these 
points  are  collected  in  Stimson's  excellent  and  accurate  work  on  American 
Statute  Law,  sec.  6501.  In  some  of  the  states  there  are  statutory  forms  of 
the  certificate  of  acknowledgment:  See  Revised  Statutes  of  Idaho,  1887,  sec 
2960;  Code  of  Tennessee,  1884,  sec.  2891;  Code  of  North  Carolma,  1883,  sec. 
1246,  subd.  7;  Revised  Code  of  Delaware,  1874,  c.  83,  sec.  9;  Revised  Stat- 
utes of  Texas,  1879,  art.  4313;  Civil  Code  of  California,  sec.  1191;  Code  of 
Virginia,  1873,  c.  117,  sec.  4;  Amended  Code  of  West  Virginia,  1884,  c.  73» 
sec.  4;  General  Statutes  of  Kentucky,  1883,  c.  24,  sec  21.  If  the  deed,  or  a 
deed  releasing  dower,  be  executed  by  an  attorney  of  the  wife,  hia  power  must 
be  executed  with  the  same  examination  and  formality  as  required  above: 
Public  Statutes  of  Rhode  Island,  1882,  c.  166,  sec.  10.  The  private  exami- 
nation remains  valid,  although  the  deed  be  not  recorded:  Revised  Code  of 
Dehtware,  1874,  c.  83,  sec  16. 

6.  Release  of  Doyhsr  and  Hoiostead — Powers  of  Attobnet.  — Any 
married  woman  may  release  her  dower  by  proper  joinder  in  the  deed  with 
the  husband:  General  Laws  of  New  Hampshire,  c.  183,  sec.  10;  Public  Stat- 
utes of  Rhode  Island,  1882,  c.  166,  sec.  11;  Revision  of  New  Jersey,  1877, 
tit.  Conveyances,  sec.  0;  Brightly 's  Purdon's  Pennsylvania  Digest,  1883.  tit. 
Deeds,  sec.  109;  Revised  Statutes  of  Ohio,  1883,  sec.  4107;  Starr  and  Curtia'a 
Annotated  Statutes  of  Illinois,  c.  30,  par.  19;  Revised  Statutes  of  Wiscon- 
sin, 1878,  sec.  2222;  Revised  Code  of  Maryland,  1878,  sec.  30;  Code  of  Vir- 
ginia, 1873,  c.  117,  sec.  7;  Revised  Statutes  of  Missonri,  1870,  sec.  669; 
Digest  of  Statutes  of  Arkansas,  1884,  sec.  649;  Washington  Code,  sec.  2313; 
Revised  Statutes  of  South  Carolina,  1882,  sec.  1797;  Code  of  Georgia,  1882, 
sec.  2706  a;  McClellan's  Digest  of  Laws  of  Florida,  o.  95,  sec.  15;  or  with 
her  husband's  guardian:  See  Rhode  Island  and  Wisconsin,  tupra;  whether 
•he  be  of  full  age  or  not:  See  New  Hampshire,  supra;  though  in  Wisconsin, 
Ohio^  and  Illinois,  ntpra,  she  must  be  of  the  age  of  eighteen  or  upwards. 
In  South  Carolina,  iupra,  sec.  1796,  the  wife  may  renounce  her  dower  by  a 
simple  renunciation  before  an  officer,  without  a  deed  of  conveyance  for  that 
purpoae.  In  Florida,  sec.  14,  Rhode  Island,  sec.  12,  Wisconsin,  sec.  2221, 
Maryland,  Kentucky,  sees.  19,  20,  «tipra,  the  wife  may  relinquish  her  dower 
by  separate  deed.  And  such  a  deed,  the  husband's  interest  havmg  been  pre- 
viously divested  by  process  of  law  or  otherwise,  may  be  executed  by  the  wife 
in  all  respects  as  if  sole:  Starr  and  Curtis's  Annotated  Statutes  of  Illinois, 
1885,  e.  30,  par.  18;  Revised  Statutes  of  Wisconsin,  1878,  sec.  2222.  As  the 
wife  is  to  join  in  or  execute  a  deed,  it  necessarily  foUows  that  the  formali- 
ties of  aepaiftte  examination,  etc.,  as  shown  under  that  head,  tupra,  will  be 
required.  While 'a  mortgage  of  the  owner  of  the  homestead  made  at  the 
time  of  its  purchase  to  secure  the  purchase-money  is  valid,  the  husband  and 
wife,  if  both  are  living,  must  join  in  a  deed,  in  order  to  release  a  home- 
stead interest  belonging  to  either:  General  Laws  of  New  Hampshire,  1878^ 
e.  138,  sees.  2,  3.  In  New  York  any  married  woman  aged  twenty-one  may 
•xeoate  and  deliver  her  power  of  attorney  to  oonvey  land,  as  if  sole:  Laws  of 
Naw  York,  187%  o.  300,  see.  1;  Revised  Statutes  of  Wisconsin,  187%  sao. 
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289^  Aid  in  otfaar  •tetes  a  wife  immj  oonrcy  hor  land  by  p^var  «f  aiteimBjr, 
if  «iaeBled  nd  Mknowladged  like  a  deed,  doly  MTttite^ 
lande  te  be  oiniv>eyed:  BeriMd  Stetates  ef  WisoooiiB,  1878»  eee.  2291;  Be- 
Tinon  cf  New  Jeney,  1877,  tit  Gonvejfeaoai,  eeoe.  II,  12;  Seviaed  8fta*- 
vtes  ef  Ohio,  1888,  lea  4108;  Beriaed  Stetatee  ot  ladiMia,  1881,  aee.  294% 
Howell'e  Annotated  Statute*  of  lliefaigan,  1882,  eec  8725;  Statatee  of  Mm- 
meeota,  1878,  see.  2;  Code  of  North  G^volina,  eec.  1267;  Bevieed  Statatee  ef 
MiBMiiri,  1878,  eec.  670;  Cml  Code  cl  Oelifomia,  eee.  lOM;  GeneEel  Stat- 
atee of  Nevada,  1886,  see  631;  MeOeUaa'sDigeetof  Laweof  Florida^aee.  II; 
General  Statntee  of  Eentocl^,  1883,  c.  24,  aee.  80.  In  the  aatiiority  laat 
cited,  ahe  can  convey  her  estate  [in  Kentocky  by  power  of  attocney  only 
when  ahe  ia  a  non-reaident  of  that  state.  The  wife  may  also  leleaae  dower 
by  power  of  attorney  in  the  aame  way  that  ahe  may  conrey  her  land  by  enck 
agent:  See  Ohio,  Florida,  Miaaoari,  MpitL  Snch  power  may  be  reroked  fay 
the  wife  at  any  time  before  a  aale,  but  the  revocation  ia  inoperative  nntil  re- 
corded in  the  county  where  the  lenda  are:  Beviaed  Statntee  of  Ohio,  1883; 
aec.  4100. 

7.  CovKH ANTS.  —  In  Indiana  a  married  woman  ia  bonnd  by  her  coveBeata 
of  title  in  conveyanoea  of  her  aeparate  property,  aa  if  aole:  Reviaed  Statatee 
of  Indiana,  1881,  aec.  5118.  A  married  woman  ahaU  not  be  bound  by  any 
covenant  or  warranty  in  a  joint  deed  of  herself  and  huaband:  Compiled  Stat- 
ntee of  Nebnaka,  1887,  &  73,  aec.  48;  Reviaed  Lawa  of  Vennont,  1880;  1823; 
Code  of  Virginia,  1873,  c.  117,  aec.  7;  Hill'a  Annotated  Lawa  of  Oregon, 
aec  3003;  nnless  it  is  expressly  ao  atated  on  the  face  of  the  deed:  Mcdein'a 
Annotated  Statutes  of  Iowa,  1884,  see.  1937.  In  Delaware  anch  a  deed  ahaU 
not  bind  her  to  any  warranty  except  a  special  wananty  against  heraelf  and 
her  heire,  and  all  persons  claiming  by  or  under  her;  and  no  covenant  oa  her 
part  of  a  more  extensive  or  different  eflect  in  snch  deed  shall  be  valid  against 
her:  Revised  Code  of  Delaware,  1874,  sec.  4;  and  in  Miaaoari  no  coveoanti 
expreeaed  or  implied,  in  such  deed,  ahall  bind  the  wife  or  the  heira,  except  ao 
far  as  may  be  neceaaary  efiectually  to  convey,  from  her  and  her  heir%  all  her 
right,  title,  and  intereat  expreaaed  to  be  convsyed  therein:  Revieed  Statntee 
of  Missouri,  1879,  sec.  609.  In  New  Jersey  a  married  wonum  may  bind  her- 
self in  such  a  deed  by  covenants  of  title  ae  to  the  landa  oonveyed,  provided 
that  such  covenants,  except  so  f ar  aa  they  relate  to  the  landa,  or  aome  in- 
terest therein  owned  by  her  in  her  own  right,  shall  have  no  greater  or  otiiar 
efifoct  than  to  eatop  her  and  all  peraona  claiming  aa  heira,  or  by  or  ihmufjit 
her  in  the  same  manner  as  if  she  were  a  single  woman:  Revision  of  New  Jer- 
aey,  1877,  tit.  Married  Women,  aec.  7.  In  New  York  a  wile  may  enter  inte 
the  usual  covenanta  of  title  aa  to  real  estate,  and  bind  her  eepaiate  pmpciiy 
thereby:  Lawa  of  New  York,  1860,  o.  90,  eea  3;  8  Reviaed  Statatee  of  New 
York,  p.  2338.  In  all  deeds  of  real  estate  or  ohattcli  real  OMule  to  a  married 
woman,  she  may  bind  herself  and  aaeigne  by  any  covenant  mnniag  witli  or 
relating  to  the  said  real  estate  or  cheitels  real,  se  if  sole:  Reviled  Code  ef 
Maryland,  1878,  art.  61,  eec.  29.  And  ahe  ia  boond  by  the  oorenanle  in  a 
leaae  which  becomea  veated  in  her:  Laws  ef  Marylaad,  1882;  e.  886^  wee.  1. 

8.  Person  ALTT—VAUDAmia  SrATirm— Ihbtraiio^  akd  Oivbk  Miv- 
TiBS.  —  The  huaband  and  wife,  in  a  few  atatee,  must  join  in  all  aolee,  tnoa- 
fera,  and  conveyancee  of  the  wifb's  personal  pi-opert^t  Reviaed  Code  of 
Maryland,  1878,  art  61,  aec.  30;  MoCleDan'a  IMgeet  of  Laws  of  Florid^ 
c.  150,  aec  6.  In  numenma  states  axe  found  atatutei  making  deedi^  eto., 
valid  which  have  been  pfwriooaly  ezeeated,  when  the  wif e^i  Joinder  woe  nt- 
tanded  with  eome  omiaion  or  iafonnfitr*  S^  antkority  Inat  eiled,  aeo^  88^ 
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40;  Id.,  tit  Deeda^  sect.  64-^,  76-78,  lOB,  106^  110^  111;  HawelVs  Anno- 
tated Statutes  of  Michigan,  aeo.  5662  a;  Reviwd  Ck>de  of  Delaware,  1874^ 
c.  83,  sea  6;  Aoto  of  West  Virginia,  1883,  c  IS;  Qeneral  Statutes  of  Ken- 
tucky, 18S3,  c.  24,  sec  38;  Code  of  Tennessee,  1884,  seo.  2896;  MoGleUan's 
Digest  of  Laws  of  Florida^  c.  ISO,  sees.  10,  20.  A  married  woman  may,  in 
her  own  name,  or  in  the  name  of  a  trustee,  have  her  husband's  life  insured 
for  her  own  use:  Amended  Code  of  West  Virginia,  1884,  c.  66,  sec.  5;  Code 
of  Tennessee,  1881,  sec.  3336;  BsTision  of  New  Jersey,  1877,  tit  Married 
Women,  sec.  20;  Cnril  Code  of  Alahsma,  1886,  sec.  2366;  Digest  of  Statutes 
of  Arkansas,  sec.  4623;  Revised  Statutes  of  Wisconsin,  1878,  sec.  2347;  Re- 
vised Code  of  Delaware,  c  76,  seo.  3;  or  that  of  her  children:  See  Alabama, 
tupra.  So  may  she  insure  the  life  of  her  son,  or  other  person,  for  her  sole 
use:  See  Wisconsin,  gwpra.  See  also^  on  this  point  of  insurance,  3  Reviaed 
Statutes  of  New  York,  1882,  p.  2339.  In  some  of  the  states  a  married 
woman  may  make  valid  contracts  concerning  her  real  and  personal  estate, 
where  she  has  been  abandoned  by  her  husband:  Revised  Statutes  of  Maine, 
c.  61,  sec.  7;  Compiled  Laws  of  New  Mexico,  1884,  sec.  1090;  Statutes  of 
Rhode  Island,  1882,  c.  167,  sec.  23;  and  possibly  in  other  states;  or  where 
he  is  insane:  See  Maine,  supra;  or  where  she  is  living  in  a  state  of  separa- 
tion from  him:  Supplement  to  Revision  of  New  Jersey,  1886,  tit  Married 
Women,  sec  3.  A  married  woman  may  purchase  property,  take  convey- 
ances, and  make  contracts,  as  if  unmarried:  Revised  Statutes  of  South  Caro- 
lina, 1882,  sec  2037;  General  Laws  of  Colorado,  1877,  sees.  1759,  1761. 
She  may  make  contracts,  and  they  will  bind  her  as  if  she  were  unmarried: 
Washington  Code,  1881,  sec.  2406;  Hill's  Annotated  Laws  of  Oregon,  sec. 
2997,  and  authorities  cited  in  subdivision  3,  suprcu  The  wife  may  contract 
debts  for  necessa^es  for  herself  and  children  upon  the  credit  of  her  husband: 
Revised  Statutes  of  Arizona,  1887,  sec.  2107.  Married  persons  selling  lands 
under  false  representations  are  guilty  of  a  felony:  Revised  Statutes  of  Idaho, 
1887,  sec.  7098.  No  contract^  whether  expressed  or  implied,  shall  bind  any 
married  woman  or  her  heirs,  except  when  it  becomes  necessary  for  said  mar- 
ried woman  and  her  heirs  to  transfer  all  the  right,  title,  and  interest  implied 
as  transferred  by  the  conveyance:  Compiled  Laws  of  New  Mexico,  1884,  sec. 
2757.  When  a  husband  and  wife  hold  land  as  tenants,  joint  or  in  common, 
or,  in  New  York,  by  "entireties,"  they  may  make  valid  partition  among 
themselves,  which  will  bar  dower  if  so  expressed  in  the  instrument:  Laws 
of  New  York,  1880,  c.  472,  sec  I. 

9.  Fbbs  Traders.  — There  is,  in  many  states,  a  certain  process  by  which 
a  married  woman  can  become  a  sole  trader,  a  free  trader,  a  free  dealer,  a  public 
merchant^  or  by  which  she  may  carry  on  business  in  her  own  name.  And  in 
several  of  the  states,  these  privileges  are  extended  to  her  without  formalities  of 
any  kind:  See  Stimson's  American  Statute  Law,  sees.  6520,  6521,  where  the 
statutes  are  collected  and  the  process  shown  by  which  she  may  become  a  sole 
trader.  The  effect  of  this  siatu»  is,  that  the  woman  may  contract  and  deal 
in  all  respects  as  if  sole:  Code  of  North  Carolina,  1883,  sec.  1828;  Code  of 
Georgia*  1882,  sec  1760;  Stimson's  American  Statute  Law,  sec.  6522. 

10.  LouisiAiiA.  —  All  married  woman  in  this  state,  over  the  age  of  twenty- 
one  years,  may,  by  and  with  the  authorisation  of  their  husbands,  borrow 
money  or  contract  debts  for  their  separate  benefit  and  advantage;  and  to  se- 
cure the  same,  grant  mortgages  or  other  securities  affecting  their  separata 
estate,  pMmphemal  or  dotal,  provided  she  is  examined  separate  and  apart  from 
her  husband  by  a  judge,  and  the  latter  makes  a  proper  certificate  of  such  ex- 
amination to  the  notary  who  is  to  act  for  the  woman.    She  must  be  fiT^'"toH 
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toaching  the  objeeta  for  which  the  money  ia  to  be  borrowed  or  debt  ooa- 
incted;  end  the  judge  most  be  satisfied  that  the  money  about  to  be  bor- 
rowed, or  debt  contracted,  is  solely  for  her  separate  advantage,  or  for  the 
benefit  of  her  separate  or  dotal  property.  Otherwise,  neither  she  nor  her 
■eparate  or  dotal  property  vrill  ba  bound:  Revised  Laws  of  Louisiana,  Vor- 
hies,  1884,  sees.  171^1715.  Such  woman,  with  the  consent  of  her  husband, 
nay  renoxmce,  in  favor  of  third  persons,  her  matrimonial,  dotal,  paraphernal, 
and  other  rights,  provided  the  notary  explains  verbally  to  her,  without  her 
husband's  presence,  the  nature  of  lier  rights  and  of  the  contract  she  sgrees 
to:  Id.,  sec.  1717.  She  also  may  appoint  an  agent  during  her  temporary  or 
permanent  abeence  from  the  state  to  intervene  in  any  contract  of  mortgage 
er  sale  made  by  her  husband,  and  sign  in  her  behalf  such  renunciation  of 
nid  mortgage  or  privily  as  the  wife  herself  might  do  if  personally  present: 
LL,  M.  171& 


LiNDLEY  V.  Gross. 

fSl  IHDIAIIA,  UK.) 
BkASUTB  CkXSTAIHIKO  TwO  IN00N8I8TINT    PBOTmOHB  MUST  BB  COHSTBfTBD 

■o  M  to  eflfoct  the  legislative  intention. 

MABSnED  WOMAK    ELAB    SUOH    POWBB    OVBE    HBB    SBPABATB    RbAL  PkOF- 

■BTT  as  is  incident  to  a  complete  holding;  and  if  an  improvement  is 
necessary  for  a  complete  enjoyment^  then  she  can  ohaige  it  with  a  debt 
created  in  making  such  improvement. 

Ill  COMPLAIKT  ON  CONTRACT  AOAINflT  MaBMKI>  WOMAN^^It  MUST  ApPBAB 

AvnRXATrvBLT  that  the  contract  was  for  the  benefit  of  her  separate 
property. 

BuTBBvisiON  or  Bquttt  ovbb  Powbr  of  Mabbtbd  Woman  to  Bnoumbbb 
HBB  Sbfabatb  Pbopbbtt.  Suoh  a  power  ia  UaUe  to  abase,  and  must 
be  under  the  supervision  of  the  ooort  of  equity  which  tries  the  case  in- 
volving the  liability  of  her  separate  property. 

Mbohanic's  Libn,  NonoB,  ob  Cladi  n  Void  a  It  dobb  hot  Dbbcbibb 
Pbbmisbs  upon  which  the  lien  ia  claimed^  and  oannot  be  reformed  ia 
equity. 

WiVB  MAT,  UNDBB  PbOFBB  GIROUMSTANOBB,  BB  HbLD  A8  InVOLUNTABT 
TbUSTBB  of  HBB  HuSBAND. 

RBsnuriNo  Trust  Raised  bt  Fraudulbnt  Contbtano^  and  Cbbditob^ 
Rbmbdt.  —  If  real  estate  is  conveyed  to  one  person  for  a  valuable  con- 
sideration, which  is  paid  by  another,  for  the  purpose  of  defranding  the 
creditors  of  the  latter,  such  a  creditor  may,  under  the  oode,  have  a  com- 
plete remedy  in  one  action.  A  judgment  may  be  obtained  against  the 
debtor,  and  the  real  estate  in  question  be  aabjeoted  to  iha  payment  el 
the  judgment* 

The  facts  are  stated  in  the  opinkm. 

F.  T.  Hord,  for  the  appellants. 

W.  and  W.  W.  Herod^  for  the  appellees. 

By  Court,  Orbgory,  J.    Suit  by  the  appellants  against  the 
appellees.     The  complaint  is  in  two  paragraphs.     The  first 


May,  1869.]  Lindley  v.  Cboss.  611 

avers  that  Susan  Cross,  being  the  owner  in  fee  of  lots  8  and  4 
In  Judd's  addition  to  the  town  of  Elizabethtown,  in  Bartholo- 
mew County,  undertook,  with  her  husband,  Thomas,  to  erect, 
and  did  erect,  thereon  a  new  building,  to  wi^  a  dwelling-house; 
that  defendant  Thomas,  with  the  knowledge  and  consent  of 
Susan,  and  as  her  agent  therefor,  purchased  of  the  plaintififs 
lumber  for  the  building,  which  was  furnished  and  delivered 
under  the  contract  by  the  plaintiffs  to  the  defendants,  a  bill 
of  particulars  of  which  is  set  forth,  amounting  in  the  aggregate 
to  $158.58;  that  the  lumber  was  used  in  the  building,  and  be- 
came a  part  thereof;  that  prior  to  the  expiration  of  sixty  days 
from  the  furnishing  of  the  lumber  and  the  completion  of  the 
building,  the  plaintiffs  filed  a  notice  in  the  recorder's  ofSce  of 
Bartholomew  County,  intending  thereby  to  retain  and  hold  a 
lien  on  the  property  for  the  payment  of  the  lumber  so  fur- 
nished; that  by  mistake  there  was  and  is  a  misdescription  in 
the  notice,  the  property  being  described  therein  as  lots  "  6  and 
7,"  instead  of  ^^  3  and  4";  that  Susan  is  still  the  owner  of  the 
property;  that  no  third  persons  have  acquired  any  rights  that 
would  in  any  way  be  affected  by  a  correction  of  the  mistake; 
and  that  this  was  the  only  lumber  ever  furnished  by  the  plain- 
tiffs to  the  defendants.  A  copy  of  the  notice  is  made  a  part  of 
the  complaint. 

The  second  paragraph  charges  that  on,  etc.,  the  defendant 
Thomas  Cross  purchased  from  one  Oliver  Judd  lots  3  and  4, 
in  Judd's  addition  to  the  town  of  Elizabethtown,  in  Bartholo- 
mew County,  and  paid  a  portion  of  the  purchase-money  there- 
for, and  gave  his  note  for  the  residue,  with  one  W.  W.  Leek  as 
surety  thereon,  which  yet  remains  unpaid;  that  said  Thomas, 
on,  etc.,  caused  Judd  to  convey  the  property  to  Susan,  the  wife 
of  said  Thomas;  that  the  conveyance  was  not  recorded  until 
the  30th  of  July,  1866;  that  after  the  purchase  the  defendant 
Thomas  undertook  to  and  did  build  on  said  lot  a  new  dwelling- 
house,  and  said  defendant,  on  the  1st  of  June,  1866,  employed 
plaintiffs  to  furnish  lumber,  as  set  forth  in  the  bill  of  particu- 
lars filed  with  the  complaint,  amounting  to  $158.58;  that  the 
defendant  Thomas,  to  induce  the  plaintiffs  to  furnish  the 
lumber,  represented  to  them  that  he  was  the  owner  of  the  lots; 
that  at  the  time  of  the  contract  Judd  had  not  made  a  deed  to 
any  one  therefor,  but  said  Thomas  held  the  same  by  title-bond; 
that  relying  on  the  representation,  and  believing  said  Thomas 
to  be  the  owner  thereof,  the  plaintiffs  furnished  the  lumber 
under  the  contract  from  the  date  thereof  to  the  27th  of  July, 
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1866,  which  was  used  in  the  oonstruction  of  the  buildiiig;  that 
Susan  Cross  knew  that  the  plaintiffs  were  furnishing  the  lum- 
ber, and  concealed  from  them  the  fact  of  her  title;  that  the 
lumber  was  furnished  with  her  approbation  and  under  her 
encouragement;  that  the  conveyance  to  Susan  Cross  was 
fraudulent  and  void;  that  said  Thomas,  being  indebted  to 
Judd  for  the  residue  of  the  purchase-monej,  and  seeking  to 
defraud  Leek,  the  surety,  and  in  case  the  claim  could  not  be 
collected  of  Leek,  to  cheat  and  defraud  Judd,  and  to  cheat  and 
defraud  other  creditors,  and  especially  the  plainti£Eli,  caused 
the  conveyance  to  be  executed  to  Susan  Cross,  his  wife;  that 
Thomas  Cross  is  wholly  and  notorioasly  insolvwit,  having  no 
property  other  than  said  real  estate;  that  the  conveyance  to 
the  wife  was  without  any  oonsideration  whatever  passing  from 
her.  This  paragraph  then  charges  the  notice  and  mistake  as 
set  forth  in  the  first. 

The  appellee  Susan  Cross  filed  her  separate  demurrers  to 
each  paragraph  of  the  complaint.  The  appellee  Thomas  Cross 
also  filed  his  separate  demurrers  to  each  paragraph  of  the 
complaint.  The  demurrers  were  sustained,  and  judgment  was 
rendered  against  the  appellants. 

The  act  of  May  31, 1852,  touching  the  marriage  relation  and 
liabilities  incident  thereto,  provides  that  ^'no  lands  of  any 
married  woman  shall  be  liable  for  the  debts  of  her  husband; 
out  such  lands  and  the  profits  therefrom  shall  be  her  separate 
property,  as  fully  as  if  she  was  unmarried;  provided  that  such 
wife  shall  have  no  power  to  encumber  or  convey  such  lands, 
except  by  deed,  in  which  her  husband  shall  join":  1  Gavin 
and  Hord,  p.  374,  sec.  5.  The  power  of  a  married  woman  over 
her  lands  under  this  provision  of  the  statute  has  been  the 
subject  of  frequent  investigation  without  coming  to  any  very 
satisfactory  conclusion  on  the  subject:  See  Maj(n'  v.  SymmeSj 
19  Ind.  117;  Cox  v.  Wood^  20  Id.  54;  and  Moore  v.  McMiUen^ 
23  Id.  78. 

In  Kantrowitz  v.  Prather^  31  Ind.  92  [cmie^  p.  587],  this  court 
has  granted  a  rehearing,  after  much  consideration!  and  has 
decided  the  case  otherwise  at  this  term. 

We  are  satisfied  that  this  question  must  be  solved  by  a  con- 
struction of  our  own  legislation  on  this  subject. 

The  section  cited  has  in  it  two  inconsistent  proviaioDSy — one, 
that  such  lands  and  the  profits  therefrom  shall  be  the  wife's 
separate  property  as  fully  as  if  she  was  unmanied;  and  tbe 
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other,  that  she  ehall  have  no  power  to  eDcumber  or  cooTey  ex- 
cept by  deed,  in  which  her  husband  shall  join. 

To  give  full  force  to  the  latter  provision,  the  wife  could  do 
nothing  with  her  lands  except  to  occupy  and  cultiva^  fhem  in 
person;  she  could  make  no  lease;  she  could  not  contract  to 
repair  or  improve  them;  and  the  first  provision  would  amount 
to  little  or  nothing. 

The  code  provides,  that  '^  when  a  married  woman  is  a  party, 
her  husband  must  be  joined  with  her,  except, — 1.  When  the 
action  concerns  her  separate  property,  ri»  may  «ue  j^bne; 
2.  When  the  aotion  is  betwosn  henrif  and  her  husband,  she 
may  sue  or  be  sued  akne;  but  in  no  case  lAiall  «he  'be  roquxred 
to  sue  or  defend  by  guardian  or  next  friend,  except  she  be  un- 
der the  age  of  twentynone  yeaiB*':  2  Gavin  and  Hord,  p.  41, 
sec.  8. 

If  a  married  woman  can  sue  or  be  sued  alone,  in  respect  to 
her  sepaxute  property,  itfleems  to  be  fair  to  allow  bar  the  power 
of  contracting  for  such  aid  as  she  may  leqwe  in  oonducting 
the  litigation.  It -seems  clear  that  the  legiBlatore  inrlended  to 
confer  upon  her  the  full  power  of  enjoyment,  with  a  restriction 
on  her  power  to  encumber  or  alienate.  Whatever  power,  then, 
is  incident  to  a  complete  holddng,  would  ^eem  to  be  conferred 
upon  her  by  a  fair  conBtmctiOB  of  the  titstote. 

If  the  improvement  in  question  was  necessary  and  proper 
for  a  full  and  complete  enjoyment,  then  the  wife  could  charge 
her  separate  property  with  the  debts  created  in  making  it 

The  first  paragraph,  however,  is  bad,  fer  the  wmnt  of  aver- 
ment showing  that  the  dwelHng-hoose  was  neeeesarf  and 
proper  for  a  fxxlL  and  complete  enjoyment  by  the  wife  of  the 
lots  in  question. 

The  questian  of  the  power  of  a  mearried  woman  to  make  now 
improvements,  being  a  power  liable  to  abuse,  must  be  under 
the  control  of  the  court  trying  the  ease  involving  the  liability 
of  her  separate  property  to  answer  for  the  debts  created  in 
making  such  improvements. 

The  lien  of  the  mechanic  or  material-man  is  created  by  stat- 
ute, and  before  either  can  avail  himself  of  such  a  lien  the 
statute  must  be  complied  with. 

The  notice  charged  in  each  paragraph  of  the  complaint  was 
insufficient  to  create  the  lien,  and  the  court  had  no  power  to 
reform  it. 

The  second  paragraph  is  good.  It  shows  a  liability  of  the 
husband  for  the  debt,  and  that  the  holding  of  the  wife  is  in 
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truBt  for  her  husband.  Under  the  code,  complete  relief  can  be 
granted.  A  judgment  may  be  obtained  against  the  husband 
for  the  debt,  and  the  lots  in  question  subjected  to  the  payment 
of  the  judgment. 

Judgment  reversed,  with  costs;  cause  remanded,  with  direc- 
tion to  overrule  the  demurrer  to  the  second  paragraph  of  the 
complaint,  and  for  further  proceedings. 


SXATUnS  SHOULD  BS  80  CONSTaUXD  18  TO  ElTBOT  LlQlBLAnTB  IXTXIIT: 

See  Fiehering  ▼.  Day,  96  Am.  Dec  291,  nofte  818;  Tymim  ▼.  Walhtrt  95  Id. 
152;  Oaie$  ▼.  Salmon,  95  Id.  139. 

PsrrnoN  in  AcnoN  on  Contbict  AOAXsn  Marwied  Woman  nnbd  not 
Statb  Faotb  ahowing  that  it  zeUtes  to  her  aepaimto  property  when:  See 
McCormich  v.  Hofbrook,  92  Am.  Dea  400. 

SuFBBvisiON  or  Equttt  over  Ebtatbs  of  Marrtbd  Womkn:  See  Madajf 
V.  Love,  85  Am.  Dec.  183,  note  144;  Rogen  y.  Ward,  85  Id.  710. 

Power  of  Married  Woman  over  her  Separate  Ebxatb:  See  Kaninwitk 
▼.  Prather,  ante,  p.  587. 

Meohanio's  Lien,  DsFEirrivB  Dbsqbzrion  nr,  BfiEor  of!  See  Kmnedy  v. 
Hwue,  80  Am.  Dec.  594,  note  596. 

The  principal  case  was  cited  in  each  of  the  following  anthoritiee,  and  to 
the  point  stated:  The  porpoee  of  the  code  ia  to  settle  all  disputes  in  one  civil 
action:  Quarl  v.  AbbeU,  102  Ind.  244;  FiM  ▼.  Hobmtan,  93  Id.  209.  Thus  a 
suit  may  be  broaght  to  obtain  jadgment  on  a  note,  and  to  set  aside  a  frandn- 
lent  conveyance:  See  case  last  dted.  The  law  as  to  the  power  of  a  married 
woman  to  encumber  her  real  estate,  or  contract  with  reference  thereto,  is  in 
a  measure  still  unsettled  in  Indiana:  Johnton  v.  Tvievrikr,  35  Id.  355.  As  a 
general  rule,  she  is  incapable  in  law  of  making  a  contract;  but  as  an  excep- 
tion, she  may  make  some  contracts  in  reference  to  her  separate  estate,  which 
will  create  a  charge  thereon:  Mcreau  y.  Brannn,  37  Id.  197;  Cock  ▼.  Waiton, 
38  Id.  229.  But  they  must  be  oonscionable,  and  for  the  betterment  of  her 
estate,  and  be  reasonably  calculated,  when  made  with  reference  to  her  real 
estate,  to  make  the  estate  profitable  to  her,  to  preserve  the  property,  or  to 
protect  and  defend  her  title  thereto:  Th/omoBY.  Passage,  54  Id.  113.  The 
principal  case  was  somewhat  indefinitely  cited  in  Vail  v.  Meyer,  71  Id.  163; 
OrickmoreY.  Brecbemidge,  51  Id.  297;  Sharpe  v.  Clifford,  44  Id.  349;  FaUaner 
Y.CoUkear,  39  Id.  203;  BlackY.  RogeTS,2AU,  ^22;  and  distinguished  in  Oi^ 
qfCrautfordsvOle  v.  Johmmm,  51  Id.  899. 
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Columbus  and  Indianapolis  Central   Railway 

Company  v.  Arnold. 

(81  INDIAITA,  174.  J 
OOMFLAIKT    ChABOBS    SunPIOIBNT    CaXJISM    07   AOHON  lOB  IhJUBT  GaVOB 

THBOVOH  Defxctitb  Maobinert  of  nilroad  company  whan  i%  ■tat« 
what  defects  were  in  the  machinflry;  that  defendant  had  fall  notiea 
thereof;  that,  neTertheless,  he  careleaaly  and  reckleoaly  oanaed  the  aama 
to  be  used;  that  by  reason  of  snch  use  and  defects,  a  fireman,  an  em- 
ployee of  the  company,  was  injured;  and  that  said  serrant  had  no  knowl- 
edge, or  means  of  knowing,  of  snch  defects. . 

Master  ob  Emflotbb  is  not  Liablb  vob  Damaois  iob  Dbatb  of  Hn 
Skbyamt,  if  the  employees  of  the  master  having  the  oare  and  manage 
ment  of  the  machinery  which  caused  the  death,  and  of  its  repairs  and 
condition,  were  competent,  and  usually  careful  in  the  discharge  of  their 
duties,  although  the  death  was  caused  by  the  carelassness  of  snch  em- 
ployees. 

Master  or  Emplotbb  is  not  LiabIiB  to  Sebyant  joe  Injubies  Caubbp 
SoLSLT  BY  Carelessness  or  n^ligence  of  another  employee  of  the  sama 
master.  The  master  is  not  an  insurer,  unless  he  expressly  so  stipulates. 
The  fact  that  the  servant  who  is  injured  is  inferior  in  grade  to,  and  is 
under  the  command  of,  the  servant  whose  neglect  caused  the  injury 
does  not  change  this  rule,  if  both  are  engaged  in  the  same  general  busi- 
ness. 

Master  is  not  Liable  for  Injitrt  Caused  to  One  of  his  Servants  bt 
Co-servant,  though  the  latter  is  not  engaged  in  the  operation  or  par- 
ticular work.  It  is  enough  to  exempt  the  master  from  liability  that  the 
servants  are  both  in  the  employment  of  the  same  master,  engaged  in  the 
same  common  enterprise. 

Corporation  can  be  Held  Liable  for  Injuries  to  res  Servants  only 
when  the  injury  has  been  caused  by  the  neglect  of  its  board  of  directors 
to  perform  some  duty  which  devolved  upon  them. 

Board  of  Directors  of  Railroad  Company  are  its  Immediate  Reprb- 
sentatives,  and  occupy  the  relation  of  master  to  the  various  employees 
engaged  in  operating  tiie  road  and  superintending  and  performing  the 
business  of  the  company  in  its  various  departments. 

Master-machinist  is  Fellow-servant  of  Fireman.  —  A  master-machinist 
who  has  the  immediate  chaige,  control,  and  direction  of  the  engines  and 
other  machinery  of  a  railroad  company,  and  the  repairs  thereof,  and  the 
control  and  direction  of  the  engineers  and  firemen  on  the  trains,  is  a 
fellow-servant  of  such  a  fireman. 

Railroad  Corporation  must  Use  Every  Reasonablb  Cabb  in  Pbofbb 
Construction  of  its  Road,  and  in  supplying  it  with  necessary  equ^* 
ments,  including  properly  constructed  engines,  and  necessary  and  proper 
materials  for  its  repair,  and  the  selection  of  competent^  skillful,  and 
trusty  subordinates.  If  these  duties  are  performed  with  care  and  dili- 
gence by  the  directors,  and  one  of  the  employees  so  employed  is  guilty  of 
negligence,  by  which  an  injury  occurs  to  another  empU^ee,  the  oompany 
is  not  responsible. 

Notice  to  Dirbotobs  of  Railroad  Company  that  Enqinb  n  our  of 
Repair  and  Unsafe  for  use  is  not  of  itsetf  snfiicient  to  render  the  oom- 
pany liable  for  injuries  which  may  result  from  such  defect  to  the  em 
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ployeaa  of  the  oompuiy.  When  they  have  placed  it  in  the  heads  of  a 
eeiupetoiit  eiid  tviietwerthy  fldiefeef-inMihliiuti  end  here  ftnnudied  Un 
with  adeqiukte  meterieb  aod  reeonroee  for  the  Mpair  thereof^  they  most 
hare  notioe  that  the  engine  ii  heing  need  while  utrnf e  and  out  of  repair^ 
or  they  will  not  be  liable  for  in jnriea  to  a  fireman  employed  hy  the  oom- 
paay,  ooeaelaned  by  the  e^losion  of  the  engine's  boiler. 

Acftroir  by  AtntAAj  tAmtM^tBMt  of  8MX^  deceased,  against 
appellant,  the  railroad  cbmpany,  for  eaadbg  the  deaOi  of  his 
intestate,  an  employee  of  the  company.  The  first  paragraph 
of  the  complaint  aUegsd  that  on  Febnuity  6,  I860,  deoeased 
was  ordered  by  the  appellant,  hxB  ttiaster,  to  0efrve  as  fireman 
on  engine  No.  16,  attached  to  an  express  passenger  train,  then 
running  on  said  road  between  Indianapolis,  Indiana,  and 
Colambns,  Ohio;  that  said  engiDe  '^  was  old  and  rickety,  with 
a  weak,  defective,  patched-np;  and  leaky  boiler,"  which  was 
too  weak  to  endnre  a  high  pressmt  of  steam,  and  coald  not  be 
used  with  safety  in  drawing  a  train  of  any  kind;  that  its  use 
on  an  express  train,  in  such  conditiiMi,  involved  great  peril  to 
the  lives  of  both  passengers  and  employees;  that  deceased  did 
not  know,  and  had  no  means  of  knowing,  the  weak  and  unsafe 
condition  of  said  engine;  that  the.  appellant,  with  full  knowl- 
edge thereof^  carelessly  and  negligently  caused  the  same  to  be 
used  in  drawing  vaid  train;  and  that  on  the  same  day  the 
boiler  of  said  engine  exploded  by  reason  of  such  defects,  and 
caused  the  death  of  decedent,  without  any  fault  dr  negligence 
on  his  part.  In  the  second  paragraph  it  was  alleged  that  the 
explosion  of  the  boileir  and  death  of  Scott  occurred  in  the  state 
of  Ohio.  The  law  ci  that  state  was  set  out,  and  was  substan- 
tially the  same  as  the  statute  of  Indiana  on  the  subject  of 
authorizing  suits  by  administrators  in  such  cases.  A  de- 
murrer to  eaoh  paragraph  was  overruled,  and  the  niliag  ex- 
cepted to.  An  answer  consisting  of  a  general  denial  and 
several  special  paragraphs  was  then  filed.  Upon  the  trial,  a 
verdict  was  given  in  fieivor  of  plaintiff  for  two  thousand  five 
hundred  dollars*  A  aootionfor  anewtrial  wasovsmiledf  and 
judgment  was  givsn  npm  the  vsidki.  Other  tets  wn  slated 
in  the  opinion. 

/.  L.  Kttehain  tmd  J.  L.  JfMeMI,  fer  the  appeBam. 
/.  T.  Dy$  mki  A.  O.  JSihtis,  fer  the  sfypeUee. 

fiy  Conrt^  Ellmtc,  C  J.  The  fin*  ^pmitisii  in  tlM  «ms  Is 
presented  by  the  deaswmr  to  Ifae  oemplakit,  mUulb  imw  over- 
ruled by  the  cMTt    We  think  there  was  nb  error  In  that  rut 
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iag.  The  complaifit  alleges  ihMi  tbe  engine  was  old,  and  the 
boiler  was  eo  tfom  and  defective  tbalt  it  was  unsafe;  and  ite 
use  involved  giMt  {letil  to  the  thm  of  tbe  employees,  of  which 
Ifae  «|ipellant  had  fuB  notiee,  ttougli  the  deceased  was  igno- 
rant the»96f^  and  thsjt  the  appellant,  knowing  the  unsafe  con- 
dition <ittht  eof^e,  negligently  and  careleesly  caused  it  to  be 
used  iD  drawi)!ig  ibe  express  train;  that  by  reason  of  its  defec^ 
tive  and  fEmsottnd  condition,  and  withoot  any  feuH  of  the  de- 
ceased, tbe  boitar  ex|deded  and  cansed  his  death. 

A  mxboad  company,  occupying  the  relation  of  master  in 
sooh  <!ases,  is  botind  to  its  servants  and  emi^oyees  on  its 
trains  to  mt  vsMonaUe  ^oam  In  ftimishing  the  road  with 
proper  and  -safe  machiney,  and  in  the  employment  of  compe- 
tent and  skillfol  agents  to  superintend  and  keep  it  in  proper 
rcqpeiir. 

The  master  is  net  responsible  to  an  employee  for  an  injury 
ocoaeieiied  by  tbe  carelessness  or  negl^ence  of  a  co-employee 
or  fellow'servaat.  Bnt  liere  it  is  alleged  that  the  appellant  — 
the  master  ^^^was  notified  iit  the  unsafe  condition  of  tbe  en- 
gine, and  negligently  caused  it  to  be  used,  whereby  the  fatal 
injury  ooenited.  The  viegiigent  aots  complained  of  are  im- 
puted to  the  master,  and  not  to  mx  employee;  and  if  the  aUe- 
gaitions  aw  trtfe,  lihe  appelhutft  is  (Nearly  responsible. 

The  question  ^  the  rekttion  of  co-employees  to  each  other, 
and  the  duty  and  liability  of  1^  master  to  them,  will  be  more 
folly  discussed  in  a  subsequeut  part  of  this  opinion. 

Tbe  widenoe  gi^tsn  on  the  trial  is  before  us,  and  discloses 
the  foUowing  facts,  in  Mference  to  which  there  is  no  contro- 
versy: Thomas  V.  Losee  was  in  the  employ  of  the  company, 
as  matfter'^nachinist  for  the  western  division  of  tbe  road,  and 
had  occuiixied  that  position  at  Indianapolis  from  1863  until  the 
time  of  the  trial;  and  as  sudi  he  had  the  immediate  control, 
dtrsrtion,  and  'SUpervisaon  df  the  engines  and  other  machinery, 
and  of  the  ongineeis  and  firemen  on  the  engines  on  that  divis- 
ion df  tile  road.  Ife  seleoted  the  engine,  engineer,  and  firemen 
for  eaeh  partictttau-  seivice  or  train,  and  ordered  them  accord- 
ingly. He  iras  a  «killfol  and  eaqietienced  mastet^machinist, 
and  ottCfatdy  cott^etsnt  tothe  imper  peiiia^^ 
reqoli^d  of  hini« 

Ou  tiie  morning  (tf  tbe  5tih  of  Pefamary,  }8ft7,  at  Indianap- 
1^  iff  Losee*s  ddnrawiion,  'ene  Lodever  was  put  in  charge  of 
MigiBt  No.  Id,  wtAi  8o(rtt  as  fii^man,  in  running  an  express 
passinini  twdn  bettpsen  that  jflaee  -and  Oolmafbus,  Ohio;  and 
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on  the  same  day,  whilst  so  engaged,  the  boiler  of  the  engine 
exploded,  when  in  the  state  of  Ohio,  and  caused  the  death  of 
Soott.  The  explosion  occorred  in  the  fire-box.  The  engine 
was  thrown  some  distance  from  the  track,  and  its  direction 
reversed.  It  was  a  Hinkley  engine,  built  at  the  Boeton  Loco- 
motive Works,  and  purchased  by  the  company  in  1852.  It 
was  a  good  engine,  and  had  done  valuable  service. 

A  new  fire-box  was  placed  in  it  in  1862,  which  was  repaired 
and  put  in  good  order  about  four  or  five  months  before  the  ex- 
plosion.  The  engine,  for  some  time  previous,  had  been  used 
mostly  for  freight  purposes,  though  for  three  or  four  weeks 
immediately  preceding  the  explosion  it  was  used  with  a  pas- 
senger train,  and  did  good  service. 

Neither  the  engineer  nor  Scott  had  been  in  the  employ  of 
the  appellant  over  about  two  months,  and  neither  had  served 
on  engine  No.  16  until  the  day  of  the  explosion. 

The  instructions  given  by  the  court  to  the  jury  were  excepted 
to  by  the  appellant,  and  exceptions  were  also  taken  to  the  re- 
fusal of  the  court  to  give  numerous  instructions  asked  by  the 
appellant. 

A  recovery  was  sought  on  the  grounds  that  the  engine  was 
old,  worn  out,  and  unfit  for  service,  and  that  its  condition  was 
known  to  Losee,  or  might  have  been  known  to  him  by  a  proper 
examination,  which  he  failed  to  make,  and  carelessly  and  in 
neglect  of  his  duty  ordered  it  to  be  used  in  its  unsafe  condi- 
tion, and  thereby  caused  the  death  of  Scott;  that  Losee,  as 
master-machinist,  was  the  representative  of  the  appellant,  and 
not,  in  a  legal  sense,  a  fellow-servant  or  co-employee  with 
Scott;  and  that  the  appellant  was,  therefore,  responsible  in 
damages  for  the  death  of  Scott,  caused  by  Losee's  negligence. 

This  theory  is  clearly  sustained  by  the  instructions  of  the 
court  to  the  jury,  and  in  the  refusal  to  give  any  of  the  various 
instructions  asked  by  the  appellant  maintaining  a  contrary 
doctrine.    Thus  the  court  instructed  the  jury  as  follows:  — 

*'  3.  It  was  the  duty  of  the  defendant  to  see  to  it  that  the 
road  was  equipped  with  sufficient,  suitable,  and  safe  engines 
and  machinery,  and  materials  of  the  necessary  quality,  and 
men  of  the  knowledge,  skill,  care,  and  capacity  necessavy  for 
the  well  and  faithful  discharge  of  all  the  duties  that  apper- 
tain  to  the  positions  they  severally  occupied.  For  the  faith- 
ful discharge  of  this  obligation  the  defendant  is  holden  to 
each  and  every  person  whom  it  employs  in  the  business  of 
running  the  road.     And  if  you  find  from  the  evidence  that 
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the  defendant  had  knowledge,  or  in  the  exercise  of  due  care 
might  have  known,  that  the  engine  in  question  was  defective, 
insufficient,  and  unsafe  for  the  service  in  which  the  same  was 
employed,  and  the  explosion  which  resulted  in  the  death  of 
Scott  was  caused  by  the  defective  and  unsafe  condition  of  the 
engine,  toithout  the  fault  or  negligence  of  the  deceased  or  of  the 
engineer  contributing  to  the  re$uUj  in  that  case  the  plaintiff  will 
be  entitled  to  recover. 

"  4.  The  amount  or  degree  of  care  which  the  defendant  is 
bound  to  use,  in  order  to  see  that  her  machinery  and  engines 
are  in  proper  order  and  condition  for  the  service  required  of 
them,  should  be  proportioned  to  the  risk  and  danger  to  life 
which  would  probably  result  from  negligence  and  carelessness 
in  this  regard." 

'^  7.  If  the  engine  had  been  recently  overhauled  by  a  com- 
petent and  skillful  machinist,  and  he  vsed  due  care  and  dili- 
gence in  putting  her  in  repair,  and  put  her  upon  the  trip  at 
the  time  of  the  accident  in  a  safe  and  good  condition^  capable 
of  making  the  trip,  if  used  in  a  proper  manner,  but  she  was 
carelessly,  negligently,  or  unskillfully  used  by  the  deceased  or 
the  engineer  in  charge,  and  the  accident  resulted  from  care- 
less usage,  in  that  case  the  plaintiff  cannot  recover." 

One  of  the  instructions  asked  by  the  appellant,  which  the 
court  refused  to  give,  is  as  follows: — 

"  15.  The  business  of  a  railroad  is,  of  necessity,  conducted 
by  a  number  and  variety  of  agents  and  employees,  and  the 
condition  and  control  of  its  machinery  are  also,  of  necessity, 
under  the  supervision  of  agents  and  employees;  and  when 
one  accepts  a  situation  on  any  given  road,  where  he  must 
^necessarily  be  exposed  to  injury,  by  any  want  of  care  or  by 
the  recklessness  of  a  fellow-servant,  he  must  be  held  to  have 
entered  such  employment  in  view  of  such  hazard,  and  he  can- 
not recover  for  an  injury  resulting  from  the  carelessness  or 
recklessness  of  a  fellow-servant,  if  the  company  has  been  pru- 
dent and  careful  in  the  selection  of  such  fellow-servant,  and 
especially  if  the  fellow-servant  through  whose  act  or  negli- 
gence the  injury  results  is  and  had  been  a  prudent,  careful 
employee,  and  competent  to  the  work  placed  under  his  care, 
although  the  particular  act  complained  of  may  have  been  his 
gross  negligence  or  recklessness." 

The  appellant  also  asked  the  court  to  instruct  the  jury  as 
follows: — 

"  11.  The  defendant  is  not  liable  for  injuries  resulting  from 
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latent  defects  in  machinery,  such  as  oannot  be  detBCted  by  the 
care  and  skill  of  those  oompeleat  to  test  the  svfficieney  of  the 
machinery  on  the  road.**  The  court  rsAised,  howeTer,  ix>  giTe 
it  as  asked,  but  ga^e  it  after  adding  to  it  these  qualifying 
words:  *^Tf  eats  and  Migenos  tt  «smI  in  ^warMning  wad  impact- 
ing the  moLckintry?^ 
.This  instruction  was  also  moved  by  the  appellant,  viz. :  — 
''  21.  So  far  as  concerns  the  employees  of  railroad  com* 
panies,  there  is  no  implied  warranty  of  life  or  guaranty  against 
injury;  but  the  employee  takes  his  place  subject  to  all  the 
dangers  incident  to  the  position.  The  company  is  only  bound 
to  fiimish  competent  and  careful  employees  to  keep  her  ma- 
chinery in  repair  and  safe  condition,  so  far  as  she  can,  by 
competent  and  careful  workmen;  and  if  you  believe  from  the 
evidence  that  she  did  it  in  this  case,  the  plaintiff  cannot  re- 
cover, though  the  deceased  came  to  his  death  by  the  explosion 
complained  of.^  This  the  court  refused,  but  in  lieu  thereof 
instructed  thus:  '^  So  far  as  concerns  the  empl<^ee8  of  railroad 
companies,  there  is  no  implied  warranty  of  life  or  guaranty 
against  injury,  but  the  employee  takes  his  place  subject  to  all 
the  dangers  incident  to  the  position.  The  company  is  only 
bound  to  furnish  competent  and  careful  employees  to  keep  her 
machinery  in  repair  and  safe  condition,  so  £ar  as  she  can,  by 
competent  and  careful  workmen,  «etn^  dwring  Mtv  to  sds  thai 
her  maehi'nery  is  in  good  and  safe  repair;  and  if  yoa  believe 
from  the  evidence  that  she  did  use  such  eare  in  tiUt  com,  the 
plaintiff  cannot  recover,  though  the  deceased  canse  to  his 
death  by  the  explosion  complained  of." 

The  instruction,  as  asked,  claims  that  the  appellant  was  not 
responsible  if  the  employees  having  the  care  and  management 
of  the  machinery,  and  of  its  repairs  and  conditioB,  were  com* 
petent  and  careful  in  the  discharge  of  their  duties,  although 
the  decedent  came  to  his  death  by  the  carelessness  of  such  oo- 
employees.  But  by  the  modification  made  by  the  court,  which 
we  have  italicised,  an  entirely  difllsrent  principle  is  asserted. 
The  instruction  as  given,  in  effect,  said  to  lihe  jury,  that  the 
appellant  was  bound  to  see  to  it  that  the  machinery  of  the 
road  was  kept  in  proper  order,  and  if  the  engine  was  in  an 
unsafe  condition,  and  was  thus  used  by  order  of  the  master- 
machinist,  and  if  the  explosion  resulted  from  the  unsafe 
condition  cf  the  engine,  the  appellant  was  re0poDsiUe,iietwith« 
standing  the  master-machinist  was  competent  and  oaiefa^ 
and  worthy  to  be  trusted  in  his  position. 
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It  is  a  well-settled  jHinciple  of  the  law  that  the  employer  or 
master  is  not  liable  for  injuries  suffered  by  one  employee 
solely  through  the  carelessness  or  negligence  of  another  em- 
ployee of  the  same  master  engaged  in  the  same  general  busi- 
ness. 

Each  employee  engaged  with  others  in  the  service  of  a 
common  master  takes  upon  himself  the  liability  to  injury  re- 
sulting from  the  negligence  of  his  co-employees.  The  hazard 
is  incident  to  the  nature  of  the  employment  into  which  he 
enters,  and  in  respect  to  which  the  master  is  not  an  insurer, 
in  the  absence  of  an  express  contract  to  that  effect.  Nor  is 
the  master  liable  by  the  fact  that  the  employee  receiving  the 
injury  is  inferior  in  grade  of  employment  to  the  party  by  whose 
negligence  the  injury  is  caused,  if  both  are  employed  in  the 
same  general  business,  or  in  other  words,  '^  if  the  services  of 
each  in  his  particular  sphere  or  department  are  directed  to  the 
accomplishment  of  the  same  general  end  ":  Warner  v.  Erie  Ky 
Co.y  recently  decided  by  the  court  of  appeals  of  New  York,  and 
reported  in  39  N.  Y.  468;  Prieatly  v.  Fowler,  3  Mees.  &  W.  1; 
Coon  V.  Utica  etc.  R,  R.  Co,,  6  Id.  492;  Albro  ▼.  Agawam  Canal 
Co.,  6  Cush.  75. 

In  Oillenwater  v.  Madison  etc.  R,  R,  Co.,  5  Ind.  339  [61  Am. 
Dec.  101],  and  Fitzpatrich  v.  New  Albany  etc,  R.  R.  Co.,  7  Id. 
436,  it  was  held  that  a  railroad  company  is  liable  to  a  servant 
for  an  injury  occasioned  by  the  negligence  of  other  servants  of 
the  company,  where  the  duties  of  the  latter,  in  connection 
with  which  the  injury  happens,  are  not  common  or  in  the 
same  department  with  those  of  the  injured  servant,  and  where 
the  negligence  of  the  latter  has  not  contributed  to  produce  the 
injury.  But  this  limitation  of  the  exemption  of  the  company 
from  liability  in  such  cases  is  not  recognized  in  any  of  the  sub- 
sequent cases;  and  it  is  now  settled  in  this  state  that  the  em- 
ployer is  not  liable  for  an  injury  to  one  employee,  occasioned 
by  the  negligence  of  another  engaged  in  the  same  general 
undertaking:  Ohio  etc.  R.  R.  Co.  v.  TindaU,  13  Ind.  366  [74 
Am.  Dec.  259];  WUson  v.  Madison  etc.  R.  R.  Co.,  18  Id.  226; 
Stattery  v.  Toledo  etc.  Ry  Co.,  23  Id.  81;  Ohio  etc.  R.  R.  Co.  v. 
Hammerdey,  28  Id.  371.  In  Slattery  v.  Toledo  etc.  R.  R.  Co., 
iupra^  Worden,  J.,  quotes  with  approbation  from  the  decision 
in  Wright  v.  New  York  Central  R.  R.  Co.,  25  N.  Y.  562,  as  fol- 
lows: ^'  Neither  is  it  necessary,  in  order  to  bring  a  case  within 
the  general  rule  of  exemption,  that  the  servants,  the  one  that 
suffers  and  the  one  that  causes  the  iiguryi  should  be  »t  the 
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time  engaged  in  the  same  operation  or  particalar  work.  It  is 
enough  that  they  are  in  the  employment  of  the  same  master, 
engaged  in  the  same  common  enterprise,  both  employed  to 
perform  duties  and  services  tending  to  accomplish  the  same 
general  purposes,  as  in  maintaining  and  operating  a  railroad, 
operating  a  factory,  working  a  mine,  or  erecting  a  building. 
The  question  is  whether  they  are  under  the  same  general 
control." 

To  the  same  effect  is  the  case  of  ManviUe  v.  Cleveland  etc 
R.  R.  Co.^  11  Ohio  St.  417,  where  it  is  said  that  'Uhose  em- 
ployed in  facilitating  the  running  of  the  trains,  by  ballasting 
the  track,  removing  obstructions,  and  those  employed  at  sta- 
tions, attending  to  switches,  and  other  duties  of  a  like  nature 
upon  the  road,  as  well  as  those  upon  the  trains,  operating, 
may  all  be  well  regarded  as  fellow-servants  in  the  common 
service." 

In  the  case  at  bar,  Losee,  as  master-machinist,  had  the  im- 
mediate charge,  control,  and  direction  of  the  machinery,  and 
of  its  repairs,  as  well  as  the  control  and  direction  of  the  en- 
gineers and  firemen  on  the  trains. 

He  and  the  deceased  were  both  employees  of  the  appellant, 
engaged  in  the  same  general  undertaking,  operating  the  road, 
— indeed,  in  the  same  department,  the  one  serving  under  the 
immediate  direction  and  control  of  the  other.  They  were  fel- 
low-servants, and  the  appellant  is  not  responsible  for  an  injury 
to  the  one  caused  by  the  negligence  of  the  other. 

But  it  is  insisted  that  the  appellant  was  bound  to  the  em- 
ployees to  furnish  the  road  with  sound  and  safe  machinery, 
and  to  keep  it  in  safe  repair  and  condition,  and  if  the  explo- 
sion of  the  boiler  and  the  death  of  the  deceased  were  caused 
by  the  use  of  the  engine  when  in  an  unsafe  condition,  the 
fault  is  attributable  to  the  appellant,  and  the  plaintiff  is  entitled 
to  recover.  We  do  not  think  this  position  is  sound  in  prin- 
ciple, or  sustained  by  the  weight  of  authority,  though  cases 
may  be  found  to  support  it. 

The  board  of  directors  of  a  railroad  company  are  its  imme- 
diate representatives,  and  occupy  the  relation  of  master  to  the 
various  employees  engaged  in  operating  the  road  and  superin- 
tending and  performing  the  business  of  the  company  in  its 
various  departments.  When  an  injury  results  to  a  passenger 
on  a  train,  or  to  a  stranger,  from  the  negligence  or  careless- 
ness of  an  employee  in  the  discharge  of  the  duties  devolving 
upon  him,  the  principle  of  respondeat  euperior  applies,  and  the 
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company  is  responsible  in  damages;  but  this  principle  does 
not  apply  as  between  the  company  and  its  employees,  and  in 
such  cases  the  company  can  only  be  held  responsible  to  the 
employee  where  the  injury  is  caused  by  the  negligence  or 
failure  of  the  board  of  directors  to  perform  some  duty  devolved 
upon  them  by  express  contract  with  the  employee,  or  which  is 
implied  from  the  duties  devolving  upon  them  in  their  relation 
of  master  to  the  employee.  The  directors  of  such  a  corpora- 
tion, from  the  very  nature  of  the  organization  and  the  business 
in  which  it  is  engaged,  are  not  expected  personally  to  super- 
intend the  various  operations  of  the  road.  There  is  no  implied 
obligation  that  they  should  do  so;  nor  is  it  to  be  presumed 
that  they  are  selected  with  a  view  to  their  qualifications  and 
skill  for  the  performance  of  many  of  the  duties  required  ia 
constructing,  equipping,  and  operating  the  road.  The  master 
is  not  liable  to  his  servant,  unless  there  be  negligence  on  the 
part  of  the  master  in  that  which  the  master  has  contracted 
or  undertaken,  either  expressly  or  impliedly,  to  do. 

It  is  the  duty  of  such  a  corporation  to  use  every  reasonable 
care  in  the  proper  construction  of  its  road,  and  in  supplying 
it  with  the  necessary  equipment,  including  properly  con- 
structed engines,  and  the  necessary  and  proper  materials  for 
its  repair,  and  the  selection  of  competent,  skillful,  and  trusty 
subordinates  to  supervise,  inspect,  repair,  and  regulate  the 
machinery,  and  to  regulate  and  control  the  operations  of  the 
road.  If  these  duties  are  performed  with  care  and  diligence 
by  the  directors,  and  one  of  the  persons  so  employed  is  guilty 
of  negligence  by  which  an  injury  occurs  to  another,  it  is  not 
the  negligence  of  the  directors,  or  master,  and  the  company  is 
not  responsible.  This  position  is  sustained  by  the  rulings  of 
this  court  in  Chicago  etc.  R.  R,  Co,  v.  Harney^  28  Ind.  28  [92 
Am.  Dec.  282],  and  Ohio  etc.  R.  R.  Co,  v.  Hammerdeyj  28  Id. 
871. 

In  the  case  of  Warner  v.  Erie  Ry  Co.,  39  N.  Y.  468,  the 
action  was  brought  to  recover  damages  arising  from  a  personal 
injury  which  resulted  in  the  death  of  one  of  the  defendant's 
employees,  a  baggageman,  on  a  train  which  was  precipitated 
into  a  stream  by  the  falling  of  a  bridge.  The  jury  found  that 
the  bridge  fell  from  decay  in  its  timbers.  The  bridge  waa 
properly  constructed,  and  was  originaUy  of  sufficient  strength 
for  the  purposes  for  which  it  was  intended.  It  was  held  that 
the  comnany  was  not  liable,  in  the  absence  of  proof  that  the- 
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directors  of  the  company  had  notice  of  the  unsafe  conditfoii 

of  the  bridge. 

The  case  of  Wilson  y.  Merry ^  decided  in  the  Bnglidi  house 
of  lords^  in  May,  1865,  and  reported  in  L.  R.  S  App.  396,  is 
B.'ud  to  be  a  yery  instructiye  case  on  this  subject.  The  report 
coutaining  the  case  is  not  in  our  reach,  but  we  find  a  somo- 
what  comprehensive  notice  of  it  in  Wamsr  ▼.  Brie  Ify  Co^ 
aupra^  the  substance  of  which  is  as  follows:  — 

It  was  a  Scotch  appeal  in  a  case  where  a  yerdict  had  been 
recovered  against  the  proprietors  of  a  coal  mine,  for  the  death 
of  a  party  occasioned,  as  was  alleged,  by  the  defective  con- 
Btruction  of  a  scaffold  in  the  mine.  ^^  The  case  turned  upon 
the  liability  of  the  master  for  an  injury  to  his  employee,  where 
the  master  did  not  personally  superintend  the  work,  but  de> 
volved  it  upon  a  suitable  mechanic  or  foreman,  superior  in 
grade  to  the  injured  employee.  Opinions  were  given  by  the 
lord  chancellor,  Lord  Cairns,  and  by  the  ex-chancellors.  Lord 
Cranworth  and  Lord  Chelmsford,  all  substantially  concurring 
in  the  conclusion  that  the  duty  of  the  master  was  to  select 
proper  and  competent  persons  to  do  the  work,  and  furnish 
them  with  adequate  materials  and  resources  for  its  accom- 
plishment; and  when  he  had  done  that,  he  had  performed  his 
whole  duty.  In  the  course  of  his  opinion,  Lord  Cairns  says: 
'  The  master  is  not  and  cannot  be  liable  to  his  servant,  unless 
there  be  negligence  on  the  part  of  the  master,  in  that  which 
he,  the  master,  has  contracted  or  undertaken  with  his  servant 
to  do.  The  master  has  not  contracted  or  undertaken  to  exe- 
cute in  person  the  work  connected  with  his  business,  but  to 
select  proper  and  competent  persons  to  do  so,  and  furnish 
them  with  adequate  materials  and  resources  for  the  work.'  He 
adds:  *  If  the  persons  so  selected  are  guilty  of  negligence,  this 
is  not  any  negligence  of  the  master;  and  if  an  accident  occurs 
to  a  workman  to-day,  in  consequence  of  the  negligence  of  an* 
other  workman,  skillful  and  competent,  who  was  formerly  but 
is  no  longer  in  the  employment  of  the  master,  the  master  is 
not  liable,  although  the  two  cannot  technically  be  described 
as  fellow-workmen;  negligence  cannot  exist,  if  the  master 
does  his  best  to  supply  competent  persons.  He  cannot  war- 
rant the  competency  of  his  servants'":  See  also  Wright  v. 
New  York  Central  R.  R.  Co.,  25  N.  Y.  562. 

One  of  the  cases  cited  by  the  appellee,  and  xnnch  relied  on 
to  sustain  the  rulings  of  the  court  below,  is  that  of  Wwrmr  y. 
Erie  R^y  Co.,  49  Barb.  658,  in  the  supreme  court  of  New  York; 
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but  that  case,  as  we  have  seen,  wtis  subsequently  reversed  by 
the  court  of  appeals,  on  the  Very  pomt  to  which  it  is  cited  aa 
authority:  39  N.  Y.  468. 

Here  the  evidence  condlusively  shows  that  Losee  was  skill- 
ful and  competent,  and  that  the  shop  of  the  appellant  at 
Indianapolis  was  furnished  with  all  the  necessary  appliances, 
and  with  adequate  materials  and  resources,  and  skillful  work* 
men  to  keep  the  machinery  in  impair. 

Notice  to  the  directors  of  the  company  that  the  engine  was 
out  of  repair  and  unsafe  for  use  would  not  of  itself  be  sufficient 
to  render  the  company  liable.  Such  machinery  is  often  liable 
to  get  out  of  repair  and  become  unsafe.  The  directors  did  not, 
in  i)er8on,  superintend  its  repairs  or  direct  its  use,  but  devolved 
these  duties  on  a  skillful,  competent,  and  trustworthy  master- 
machinist,  and  furnished  him  with  adequate  materials  and 
resources  for  its  repair.  They  did  not  direct  or  authorize  its 
use  when  in  an  unsafe  condition,  and  are  not  responsible  for 
its  use  in  that  condition,  in  the  absence  of  notice  that  it  was 
being  so  used.  But  there  was  no  evidence  even  tending  to 
prove  that  the  directors  of  the  company  had  any  notice  that 
the  engine  was  in  an  unsafe  condition,  or  that  it  was  being  so 
used. 

We  have  discussed  the  questions  involved  in  the  case  on  the 
hypothesis  that  the  engine  was  defective  and  unsafe,  and  was 
carelessly  put  into  the  service  in  that  condition  by  Losee,  and 
that  the  explosion  was  caused  by  the  defective  condition  of  the 
engine,  and  without  any  fault  or  negligence  on  the  part  of  the 
deceased,  or  of  the  engineer  in  charge;  but  wo  are  by  no  means 
satisfied  that  the  evidence  justifies  such  a  conclusion.  It  was 
a  rule  of  the  service,  that  when  an  engine  was  out  of  repair, 
rendering  it  unsafe  or  unfit  for  the  service  required,  the  en- 
gineer in  charge  should  report  the  fact  promptly  to  the  master- 
machinist.  No  such  report  was  made  as  to  engine  No.  16,  nor 
was  there  any  evidence  that  the  master-machinist  had  any 
notice  in  fact  that  it  Was  in  an  unsafe  condition  or  needed 
rejmirs;  whilst  the  engineer  who  had  been  in  dharge  of  and 
daily  used  it  for  months,  and  up  to  the  day  on  which  the 
deceased  was  placed  on  it  as  fireman,  testified  that  it  was  a 
good  machine,  in  a  safe  condition,  and  in  good  repair  the  day 
before  the  accident.  The  only  evidence  to  the  contrary  was 
that  of  the  engineer  in  charge  of  it  On  the  day  of  the  explosion, 
who  testified  that  the  boiler  was  leaking  at  the  flues,  in  the 
flue-sheet;  but  the  explosion  is  not  ascribed  to  that  cause.    Ha 
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further  testified  that  the  explosion  occnrred  in  the  fire-box,  and 
without  any  fault  on  his  part  or  that  of  the  deceased.  When 
asked  if  he  knew  whether  the  fire-box  and  crown-sheet  were  old 
or  new,  he  answered  that  he  did  not  know,  and  could  not  tell 
from  outside  appearances;  that  it  was  impossible  to  tell,  when 
it  was  coated  over  with  lime  on  the  inside;  that  "it  might  very 
often  look  very  well  on  the  outside,  while  it  was  all  rotten  on 
the  inside."  He  was  also  asked  what  was  the  cause  of  the 
explosion,  to  the  best  of  his  knowledge  and  judgment;  to  which 
he  answered:  ''The  deficiency  of  the  fire-box,  as  far  as  I  know. 
It  was  old  and  worn  out."  His  leg  was  broken  by  the  ex- 
plosion, and  he  did  not  examine  the  fire-box  afterwards.  He 
had  ftever  run  the  engine  until  that  day,  and  had  no  previous 
knowledge  of  it;  and  when  it  is  remembered  that  he  had  just 
previously  testified  that  he  did  not  know  whether  the  fire-box 
was  old  or  new,  and  could  not  tell  firom  outside  appearances, — 
the  only  view  he  ever  had  of  it, — his  opinion  as  to  the  cause  of 
the  explosion  is  entitled  to  but  little  weight.  On  the  other 
hand,  the  nature  of  the  explosion  and  the  evidence  of  witnesses 
of  skill  and  experience  very  strongly  indicate  that  the  water 
was  suffered  to  get  too  low  in  the  boiler,  in  consequence  of 
which — the  steam  being  shut  off  for  a  time,  when  on  a  down 
grade — the  water  sank  below  the  crown-sheet  of  the  fire-box, 
which  became  highly  heated,  and  when  the  steam  was  let  on 
the  water  rose  upon  the  crown-sheet,  in  its  heated  condition, 
and  thereby  caused  the  explosion.  But  we  need  not  discuss 
the  evidence  on  this  point.  The  court  erred  in  the  instructions 
to  the  jury  as  already  indicated,  and  in  refusing  to  give  in- 
structions 11, 15,  and  21,  as  asked  by  the  appellant,  and  a  new 
trial  should  therefore  have  been  granted. 

Judgment  reversed,  with  costs;  and  the  cause  remanded  Sot 
a  new  trial  and  further  proceedings  not  inconsistent  with  this 
opinion. 

MaSTSr's  LlABnJTT    FOB    INJURY  TO  SkBVaNT    FROM    FeLLOW-SERVAST^S 

Nbolioemob:  See  CfUman  ▼.  Ecutem  R,  R.  Corp.,  S7  Am.  Deo.  635,  collected 
ceees  in  note  thereto  640;  Snow  v.  IfouKUonic  R,  R,Oo,,S5  Id.  720,  volnmi- 
none  note  thereto  7S0;  note  to  O'Connell  ▼.  Baltimore  etc.  R,  R,  Co,,  83  Id. 
553;  note  to  Ryan  ▼.  Fowler,  S2  Id.  321;  BrackeU  v.  Lubkee^  SI  Id.  694,  note 
696. 

Duty  of  Rahjboad  Compant  to  PROvms  Proper  Sbryaitis,  Magkikirt, 
AND  Affliakoss,  AMD  LxABniiTY  TO  Seryamt  FOR  INJURIES  happening  te 
him  through  insofficient  or  defective  machinery,  or  through  inoompeteot 
fellow-tervanU:  See  lUinoii  CenL  R,  R,  Co,  y.  Jewell,  92  Am.  Dec.  240,  note 
242;  Chieago  etc.  B^y  Co,  y.  Homey,  92  Id.  2S2,  note  286;  extended  note  to 
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Chieago  etc  B,  B,  Co.  v.  SweU,  92  Id.  213-221,  discnssing  an  employer's  duty 
to  provide  safe  machinery  and  applianoes;  BcUUmore  etc  B.  B.  Co,  v.  State, 
96  Id.  628;  Oiiman  ▼.  Boiiem  B,  B.  Co.,  90  Id.  210;  notes  to  OUman  v.  Basl' 
cm  B.  B.  Corp.,  87  Id.  839;  Thofter  v.  8l  Louis  etc  B.  B,  Co,,  86  Id.  409; 
SnoiwY,  HoiuaUmkB.  B.  Co.,  86  Id.  720;  note  to iT^on  v.  i^oto^,  82  Id.  321. 
As  TO  Who  abb  FEUiOW-SBBYAirra  Enoaobd  nr  Gomfov  Emflotmsnt: 
See  cases  cited  in  note  to  Chicago  tie,  I^y  Co.  ▼.  Homey,  92  Am.  Deo.  286; 
extended  note  to  Fooi  v.  SaimUford,  67  Id.  688-697,  where  the  sabjeot  is  dis- 
enased. 

Thb  fbinoifal  oabb  wis  onxD  In  each  of  the  following  anthorities,  and 
to  the  point  stated:  The  board' of  directors  of  a  corporation  are  practically  the 
corporation  itself,  so  far  at  least  as  its  relatioiis  to  the  public  are  concerned: 
LcmifmUe  etc  B*y  Co,  v.  McVay,  98  Ind.  393.     That  an  instniction  assnmea 
the  truth  of  a  fact  which  is  admitted,  or  not  disputed,  is  no  objection  to  it^ 
and  the  supreme  court,  when  the  evidence  is  not  in  the  record,  will  presuma 
that  facts  so  assumed  were  admitted  or  oonduaiyely  proved:  Drinkoui  v. 
Bogle  Machine  Works,  90  Id.  425.    The  employer's  obligation  is  not  to  supply 
the  employee  with  absolutely  safe  machinery,  or  with  any  particular  kind  of 
machinery,  but  to  use  ordinary  and  reasonable  care  not  to  subject  the  em- 
ployee to  unnecessary  or  unreasonable  danger.    He  need  not  throw  away  his 
implements  or  machinery  upon  the  discovery  of  every  new  invention  claimed 
to  be  better  than  the  one  in  use;  but  he  must  exercise  ordinary  care  and 
prudence  in  keeping  his  implements  or  machinery  in  sound  repiair.     If  so,  he 
will  not  be  responsible  to  servants  for  injuries  received  in  thoir  use:  See  LcUte 
Shore  etc.  B'y  Co.  v.  McCormick,  74  Id.  446,  and  numerous  cases  there  cited. 
In  the  absence  of  express  contract  to  that  effect,  the  master  is  not  liable  for 
injuries  suffered  by  one  of  liis  employees  solely  through  the  negligence  of 
another  of  his  employees,  engaged  in  the  same  general  business.    Nor  is  the 
master  rendered  liable  by  the  fact,  if  it  be  the  fact,  that  the  injured  employee 
is  inferior  in  grade  of  employment  to  the  one  through  whose  negligence  the 
injury  is  caused,  if  the  services  of  each  in  his  particular  sphere  are  directed 
to  the  accomplishment  of  the  same  general  end:  Brazil  etc  Coal  Co.  v.  Cain, 
98  Id.  286;  OormUy  v.  Ohio  etc  B*y  Co.,  72  Id.  33;  SulUvan  v.  Toledo  etc  B*y 
Co.,  68  Id.  28;  Lake  Shore  etc  B'y  Co.  v.  Stwpak,  108  Id.  4;  Indiana  etc  B"y 
Co.  V.  Dailey,  110  Id.  79;  Indiana  Car  Co.  v.  Parker,  100  Id.  183.     A  fore- 
man is  a  fellow-servant  of  those  working  with  him:  See  case  last  cited.    The 
master  is  not  liable  for  injuries  suffered  by  a  servant  through  the  negligence 
of  a  fellow-servant,  unless  the  master  was  negligent  in  the  selection  of  the 
servant  in  fault:  Hogan  v.  Central  Pacific  B.  B.  Co.,  49  CaL  130.     But  in  the 
latter  case  he  would  be  liable,  or  in  case  he  retains  an  incompetent  or  unfit 
servant  in  service:  Pennsylvania  Co.  v.  Dean,  92  Ind.  462;  Ncrdyke  etc  Co.  v. 
Van  Sant,  99  Id.  190.    But  if  the  master  be  not  present,  and  conducts  a 
business  by  a  superintendent,  who  employs  and  discbarges  the  laborers  and 
employees,  such  superintendent  is  not  a  fellow-servant;  he  represents  the 
master.     The  owner  of  mills  and  machinery,  which  men  are  employed  to 
to  operate,  owes  duties  to  the  employees,  which  he  cannot  escape  by  absent- 
ing himself  and  committing  the  entire  charge  to  an  agent.     Sueh  agents  in 
respect  to  the  duty  of  providing  safe  machinery,  represents  the  masters 
MiteheUY.  Bobinscm,  80 Id.  284. 
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WmKMEm  ov  BovD  will  bb  Tbmmmd  ja  LiQmnATH>  DAliAoa^  upon  » 
hreaoh  of  the  bond,  if  the  agBeement  therem  is  to  do,  or  ihsUin  from 
doing,  an  aot»  and  the  damages  are  snoh  that  they  cannot  be  estinuCted 
with  certainty. 

BoKD  POB  Onk  Thousand  Dollabs^  Cknnyrnoinn)  that  Oblidob  beaix 
HOT  Emgaob  is  Liquob  TBAmo  within  a  coonty  namedy  after  a  speci- 
fied date,  is  yalid  in  Indiana. 

Trb  facts  are  stated  in  theopinkm. 

L.  M,  Nrndtj  R.  B.  T&yhry  and  R&herUonj  Ibr  Hkb  appattaDla. 

D.  Studdbakery  for  the  i^peUae. 

Bj  Court,  Bay,  J.  Action  by  the  appellants  for  breach  of 
a  bcmd  executed  by  the  appellee. 

Tbe  condition  of  the  bond  is,  ^^tbat  J.  O.  White  is  to  sell 
no  more  spirituous  or  malt  liquors  or  wine  within  the  county 
of  Wells,  state  of  Indiana,  after  the  fourth  day  of  March, 
1859,  nor  cause  the  same  to  be  sold  within  the  said  county, 
either  directly  or  indirectly,  after  the  said  time  specified. 
And  the  said  White  is  further  bound  to  neither  manufacture 
or  obtain  any  spirituous  or  malt  liquors  or  wine,  or  cause  to 
be  sold  in  said  county  aforesaid  by  himself  or  any  other  per- 
son, either  directly  or  indirectly,  after  the  fourth  day  of  March, 
1859.  The  said  J.  G.  White  is  further  bound  to  settle  a  cer- 
tain obligation  calling  for  liquors  payable  to  Joseph  Richey, 
of  the  sum  of  $177.57,  so  that  the  whisky  or  Hquor  is  not  to 
be  brought  to  the  town  of  Bluffton,  of  the  county  of  Wells, 
state  of  Indiana;  and  further,  to  use  his  influence 'to  prermt 
any  person  or  persons  from  bringing  any  of  the  aforesaid 
liquors  to  the  aforesaid  town  with  the  intention  of  selling  the 
same  within  the  town  aforesaid.'' 

The  sum  named  in  the  bond  is  one  thoosand  dollars.  The 
breach  charged  is  selling  spirituous  liquors  within  the  town. 
No  special  damages  are  alleged. 

The  appellee  filed  a  second  paragraph  of  anwfor,  ayening 
that  only  nominal  damages  had  been  sustained.  A  demurrer 
was  ovemiled  to  this  paragraph. 

On  the  trial,  the  court  instructed  the  jury  that  if  White 
"failed  to  settie  the  obligation  referred  to,"  it  would  be  a 
breach  of  the  bond;  and  that  as  no  special  damages  had  been 
proved,  the  recoyery  could  not  exceed  a  nominal  sum* 
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We  aBBume  thefitatomeni,  that  a  fiedliiTCi  toaettle  tlie«1 
tion  inwuld  be  a  breach  of  a  CQDditi€Hi.of  the  bond)  to  han^e  been, 
an  inadvertent  use  of  words,  as  the  stipulation  is  yery  plain 
that  the  obligation  ia  to  be  so  settled  thai  the  liipxnr.  will  not 
be  bnmgfat  to  the  town  of  Bluflton.  We  suppose  his  fidkire  to 
deliver  any  liquor  in  fulfillment  of  his  contract  would  comply, 
with  his  bond  to  tiie  appellants.  The  validity  of  aboiHl  like 
this  has  been  herotofore  decided:  Harrinn  v.  LoclAart^  26 
Ind.  112. 

Were  the  damages  in.  this  contract  liquidated,  or  in-  thr 
nature  of  a  penalty? 

It  is  insisted  that  the  violation  of  the  condition  that  White 
will  ''  use  his  influeoce  to  prevent  any  person  ftom  bringing 
any  of  the  aforesaid  liquors  to  tiie  town  aforesaid,  with  the  in« 
tention  of  selling  the  same  within  the  town,"  would  result  in 
much  lese  injury  than  a  breach  of  other  conditions,  and  there* 
fore  a  single  sum  could  not  have  been  intended  ae  the  e^m* 
lated  amount  in  either  case. 

In  OoLsworthy  v.  BUvU^  1  Ex.  658,  covenant  on  an  indenture 
finr  the  dissolution  of  cepartnership  between  the  plaintiff  and 
defendant  as  attorneys  and  solicitors,  Strutt  promieed  and- 
agreed  that'  he-  shall  not^  nor  will  at  any  time  or  times  here- 
after,  within  the  next  soFsn  years,  direotiy  or  indirectly,  eithei 
by  himself  or  in  copartoere^p  with  anolher  or  otben^  canrj 
on  the  said  practice,  profession,  or  business  of  an  attorney  oi 
solioitor  within  the  distance  of  fifty  miles  from,  etc.,  nor  inter* 
fere  with,  solicit,  or  influence  the  clients  of  the  said  late 
copartnership.  The  sum  of  one  thousand  potmds  was  fixed 
as  ^  liquidated  damages  "  for  a  breach  of  the  covenant.  Breach 
assigned,  practicing  as  anattonoey  within  fifty  miles,  etc. 

Parke,  6.,  said:  "I  take  it  to  be  clear  that,  upon  the  true 
construction  of  this*  covenant,  the  defendant  would  not  be 
bound  to  pay  more  than  one.  thousand  pounds, — that  is,  in  case 
he  should  violate  either  of  those  two  or  three  matters  men- 
tioned in  the  covenant.  These  matters  are  each  of  them 
incapable  of  exact  estimation.  It  cannot  be  said  what  damage 
a  person  may  sustain  by  anotfaw  setting  up  in  business  within 
a  limited  period  of  time  or  distance,  nor  how  much  he  may 
be  injured  by  the  loss  of  one  of  his  clients.  The  loss  may  be 
either  great  or  small;  and  therefore,  in  order  to  avoid  all  dis- 
pute, the  parties  are  content  to  fix  a  certain  sum,  namely,  the 
sum  they  have  mentioned  in  express  terms  in  their  agreement. 
Now,  it  is  perfectly  competent  to  parties  to  make  a  stipulation 
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to  pay  a  fixed  sum  for  the  breach  of  a  ooyenanty  the  damage 
arising  fix>m  which  it  is  extremely  difficult  to  ascertain;  and 
I  think  it  is  not  an  unreasonable  stipulation  which  the  defend- 
ant has  made,  that  he  should  pay  one  thousand  pounds  upon 
the  event  of  either  of  the  matters  mentioned  in  this  agree- 
ment." 

Alderson,  B.,  inquired:  ''Where  the  damage  cannot  be  as- 
certainedi  what  absurdity  is  there  in  a  party  saying  there  shall 
be  a  fixed  sum?  and  therefore  in  such  case  the  courts  may 
give  the  words  their  plain  and  ordinary  meaning.  The  amount 
of  damage  which  a  person  might  sustain  by  another's  practi- 
cing within  fifty  miles  for  the  period  of  seven  years  would  not 
be  the  same  in  amount  as  if  he  were  to  practice  within  forty 
miles,  or  next  door,  nor  the  same  if  he  had  set  up  in  business 
the  first,  second,  or  sixth  year.  In  one  case  the  damages 
might  be  small,  and  in  the  other  large;  but  the  parties  have 
agreed  to  a  certain  fixed  sum." 

Had  the  appellants'  counsel  favored  us  with  a  reference  to 
this  case,  its  aptness  would  have  induced  a  susincion  that  the 
agreement  therein  used  had  served  as  a  text  for  the  conditions 
of  the  bond  in  judgment. 

The  rule  in  the  construction  of  these  oontracts  is,  that  if  the 
agreement  consist  of  one  or  more  stipulations,  the  breach  of 
which  cannot  be  measured,  then  the  contract  must  be  taken  to 
have  meant  that  the  sum  agreed  on  was  to  be  liquidated  dam- 
ages,  and  hot  a  penalty:  Mayne  on  Damages,  67;  Parke,  B., 
in  Atkyns  v.  Kinnier,  4  Ex.  776;  Cotheai  v.  Talmagej  9  N.  Y. 
551  [61  Am.  Dec.  716];  OfasUUi  v.  Lowden,  11  Ohio  8t  849; 
Sedgwick  on  Damages,  4th  ed.,  472;  HamiUon  v.  OverUmy  6 
Blackf.  206  [88  Am.  Dec.  186];  Duffy  v.  Shoel^,  11  Ind.  70 
[71  Am.  Dec.  848]. 

Where  the  covenant  is  for  the  abstaining  firom  doing  some 
particular  act  or  acts,  or  for  their  performance,  which  are  not 
measurable  by  any  exact  pecuniary  standard,  and  it  is  agreed 
that  the  party  covenanting  shall  pay  a  stipulated  sum  for  a 
violation  of  any  of  such  covenants,  that  sum  is  to  be  deemed 
liquidated  damages,  and  not  a  penalty:  Bagley  v.  Peddis.  5 
Sand.  192. 

The  sum  named  in  this  case  is  to  be  regarded  as  liquidated 
damages,  and  any  violation  within  the  plain  intent  and  pur- 
pose of  the  contract  authorised  such  recovery.  The  instruc- 
tion was  erroneous. 

The  demurrer  should  have  been  sustained  to  the  second 
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paragraph  of  the  answer.    The  non-perfonn<moe  of  the  ooye- 
nant  imports  damage:  Atkyns  v.  Kinnier,  9upra, 

Judgment  reversed,  with  costs,  and  the  cause  remanded  for 
a  new  trial 
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where  the  actaal  damage  is  nnoertain,  and  difficult  to  ascertain:  Dt^  ▼. 
Shochey,  71  Am.  Dec.  MS;' HamilUm  ▼.  Overton,  38  Id.  136,  note  138. 

Contracts  in  Rbstbaint  or  Tradb,  VAUDirT'or:  See  note  to  Wright  ▼. 
Byder,  95  Am.  Deo.  193;  Keeler  v.  Taylor,  91  Id.  221,  note  224;  Chkago  ▼. 
Rumpff,  92  Id.  196;  extended  note  to  Angler  yr,  Webber,  92  Id.  751-766,  folly 
discussing  the  subject,  and  citing  the  principal  case  at  page  758. 

When  Sum  Nambd  dv  Ck>NTBAOT  is  to  bb  Dbbmbd  Penaltt,  and  whbm 
LiQuiDATBD  Damaobs:  See  Dt^ffy  ▼.  Shockey,  71  Am.  Dec.  347,  collected  cases 
in  note  thereto  353;  note  to  Noah  v.  HermonUcL,  70  Id.  678;  Bagleyv,  Peddie, 
69  Id.  713,  note  718;  note  to  Curry  ▼.  Larer,  49  Id.  489;  extended  note  to 
Cfraham  v.  Bickham,  1  Id.  331-340. 

Thb  principal  gasb  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Where  the  parties  to  a  contract  in  restraint  of  trade  des- 
ignate a  KL»ecitic  sum  as  damages,  to  be  recovered  by  one,  if  the  other  violates 
his  contract,  as  in  opening  a  rival  business  at  a  particular  stand,  or  engaging 
in  the  same  business  within  a  certain  length  of  time,  the  amount  so  provided 
for  is  not  a  penalty,  but  constitutes  liquidated  damages:  Johneon  v.  Owmn, 
100  lud.  473;  Spicer  v.  ffoop,  51  Id.  368;  and  it  is  not  naoessary  for  the  plain- 
tiff to  show  in  what  manner,  or  to  what  extent^  he  has  been  damaged,  or  to 
•liege  special  damages:  See  same  cases 


Sutton  v.  Jeevis. 

[81  Indiana.  965.] 

VoLinrrART  Rbdblivbbt,  DESTBucnoN,  ob  Oakckllatiov  ov  Dbbd  CAmror 
ITNDER  Ant  Giboumstanobs  Rbintest  the  grantor  with  title  to  the 
premises  conveyed  by  said  deed,  as  against  the  acquired  rights  of  a  third 
person  under  such  deed.  This  principle  was  applied  to  the  following 
facts:  A  took  a  deed  to  land.  It  was  not  recorded,  snd  was  lost  or  de- 
stroyed. With  A's  consent^  another  deed  was  made  to  his  son.  A  and 
■on  executed  a  mortgage  in  which  A's  wife  did  not  join.  A  and  his  son 
died,  leaving  the  mortgage  unpaid.  The  mortgagee  sought  to  foreclose. 
Eeld,  that  A's  wife  was  entitled  to  one  third  of  the  land. 

Xquitt  will  not  Pbbmtt  Pbbson,  as  against  Innoobiit  Pubohabbb,  to 
Assert  Rights  bt  Parol  Evidbnob  under  a  deed  voluntarily  redeliv- 
ered to  the  grantor,  destroyed  or  canceled. 

PosfEOBsioN  or  Land  Taken  undbb  UirBBcnBDBD  Died  n  Nonm  vt 
Third  Persons  of  the  existence  of  such  deed. 

Thb  facts  are  stated  in  the  opinion* 

W.  F.  Pidgeonj  for  the  appellant. 

W.  E.  NMaek  andW.H.De  Wolf,  tor  the  appdiee. 


Button  v.  jB&viek  [Indiana^ 

Bf  CmtI)  R4T)  J.  Tbe  apptUoe  filed.  bU  omplaint^  to  lore- 
cloee  a  mortgage,  making  the  iq>peUant»  Maiy  Suttoa,  a  do* 
fendant,  alleging  that  she  was  l&e  widow  of  EKwueser  Sutton, 
deceased,  and  the  mother  of  Simon  Sutton,  deceased.  Other 
heirs  were  made  parties  defendants. 

The  complaint  charged  that  said  Ebeneser  and  8imon  had 
executed  and  delivered  a  mortgage  on  certain  described  prop- 
erty, to  secure  certaia  debts  to  the  appellee;  that  said  Eben- 
ezer  had  no  interest  in  the  land  so  mortgaged,  but  the  same 
was  the  sole  property  of  said  Simon;  and  that  the  debts  se- 
cured thereby  were  due  and  unpaid. 

The  appellant  answered  that  she  and  her  husband  occupied 
the  land  described  in  the  mortgage  up  to  the  date  of  his  death, 
and  she  still  resided  upon  the  same;  that  the  title  had  been 
conveyed  to  her  husband,  and  she  had  never  joined  in  any 
conveyance  or  encumbrance  of  the  property,  and  she  was  there- 
fore entitled  to  one  third  thereof  in  fee;  and  she  asked  that 
the  same  be  set  off  to  her. 

Reply,  that  the  sole  title  to  the  land  was  in  the  heirs  of  said 
Simon,  and  that  Ebenezer  never  owned  said  land  or  had  any 
interest  in  the  same.    A  denial  was  also  filed. 

A  motion  was  overruled  to  strike  out  the  special  paragraph 
of  the  reply.  It  should  have  been  stricken  out.  The  answer 
itself  amounted  to  nothing  more  than  a  denial  of  the  allega- 
tion in  the  complaint,  that  the  entire  title  to  the  property  mort- 
gaged was  in  Simon  Sutton;  and  the  reply  simply  reaffirms 
this  averment.     But  the  error  is  harmless. 

On  the  trial  of  the  cause,  the  appellant  proved  by  one  Myers 
that  he  was  the  former  owner  of  the  property,  and  as  such 
owner  had,  some  eight  years  before,  sold  the  same  to  Eben- 
ezer Sutton  for  the  sum  of  one  thousand  dollars,  and  received 
fix>m  him  two  payments  of  about  five  hundred  dollars;  that 
said  Ebenezer  had  taken  possession  of  said  land,  built  a  resi- 
dence, and  resided  therein  with  his  family;  that  he  had  cleared 
and  farmed  some  sixty  or  seventy  acres  of  the  land;  that  some 
three  years  after  such  purchase,  Myers  had  executed  a  deed  of 
said  land,  which  was  duly  acknowledged  and  delivered  to 
Bbeneier;  that  the  deed  was  afterwards  lost,  misplaced,  or 
destroyed  by  said  Ebenezer,  without  having  been  recorded, 
and  with  the  consent  of  Ebenezer,  Myers  had  executed  another 
deed  to  Simon,  the  son  of  the  appellant  and  said  Ebenezer; 
that  the  appellant,  her  husband,  and  son,  at  the  date  of  the 
purchase,  were  all  living  together  aaone  family,  and  possessed 
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and  cultivated  the  land  up  to  the  date  of  the  death  of  said 
Simon  and  Bbeneser;  and  the  appellant  with  the  heirs  of  said 
Simon  had. continued  to  reside  upon  the  same.  The  appellee 
then  proved  by  eaid  Myers  that  Ebenezer  had  said  that  the 
deed  to  him  '^  was  of  no  acoount" 

Upon  this  evidence,  the  court  found  that  the  api)ellant  had 
no  interest  in  the  land,  and  entered  a  decree  for  the  sale  of  the 
property  under  the  mortgage. 

The  only  ground  upon  which  it  can  be  contended  that  this 
finding  should  be  sustained  is,  that  the  fact  that  Ebenezer 
Sutton  lost,  misplaced,  or  destroyed  the  deed  conveying  the 
property  to  him,  and  afterwards  verbally  consented  that 
Myers  should  execute  a  conveyance  to  his  son,  estops  the  ap- 
pellant from  proving  such  a  conveyance  of  the  land  to  EbeiH 
exer:  Speer  v.  Speevy  7  Ind.  178  [63  Am.  Dec.  418];  Thompson 
V.  Thofap9ony  9  Id.  323  [68  Am.  Dea  638];  Bank  of  Newbury 
V.  Eastman^  44  N.  H.  431;  Parker  v.  Kanej  4  Wis.  1  [65  Am. 
Dec.  283]. 

The  voluntary  redelivery,  destruction,  or  canceling  of  the 
deed  could,  under  no  circumstances,  reinvest  the  title  in 
Myers:  Holbrook  v.  TirreU,  9  Pick.  105;  Botsford  v.  Morehoueey 
4  Conn.  550;  QUbeH  v.  Bulkley,  5  Id,  262  [13  Am.  Deo.  57]; 
Na9on  V.  Orantj  21  Me.  160;  PatUrson  v.  Yeaton,  47  Id.  308. 
But  equity  would  not  permit  Ebeneser  Sutton,  as  against  a 
purchaser  for  value,  to  introduce  parol  evidence  of  the  con- 
tents of  the  instrument  so  destroyed.  He  could  not,  after 
voluntarily  depriving  himself  of  the  best  evidence,  introduce 
evidence  of  a  lower  grade.  But  this  rule  would  not  be  applied, 
as  against  the  rights  of  a  third  party  having  acquired  any  in- 
terest in  the  land:  Nason  v.  Oranty  supra j  and  authorities  there 
cited.  In  WiLson  v.  Hill,  13  N.  J.  Eq.  143,  it  was  held  that 
the  title  to  lands  vested  in  a  married  woman  by  an  unrecorded 
deed  cannot  be  divested  by  her  parol  consent  that  such  deed 
may  be  canceled,  and  a  conveyance  made  by  her  grantor  to 
her  husband. 

Our  statute  gives  the  surviving  wife  one  third  of  all  the 
real  estate  of  which  her  husband  may  have  been  seised  in  fee*- 
simple  at  any  time  during  the  marriage,  and  in  the  convey- 
ance of  which  she  may  not  have  joined  in  due  form  of  law:  1 
Oavin  and  Hord,  296,  sec.  27.  Certainly,  the  husband  of  the 
appellant  was  seised  in  fee-simple  of  the  land  during  the  mar* 
riage,  and  the  wife  united  in  no  conveyance  of  the  title. 

But  the  evidenoe  does  not  show  that  there  was  any  volan^ 


^4  Stevens  v.  State.  [Indiana, 

tary  destruction  of  the  deed  by  Ebenexer.  He  had  received 
the  title,  entered  upon  the  land,  improved  it,  and  at  the  date 
of  the  mortgage  by  Simon,  the  mortgagee,  Jervis,  was  bound 
to  take  notice  of  such  continued  possession,  not  by  his  mort- 
gagor, but  by  Ebenezer,  in  whom  the  legal  title  had  vested. 

There  is  nothing  in  the  proof  which  could  in  any  way  de- 
prive the  appellant  of  her  right  to  one  third  of  the  property  in 
question. 

The  cause  is  reversed  as  to  the  appeUant,  and  remanded  for 
a  new  trial.    Costs. 


Cangkllation,  Dbstbuotion,  ALTiBATioir,  OB  KMDmjVMMY  or  Dbd  will 
not  of  itself  repeat  title  in  grantor:  See  Lawion  ▼.  Chrdon,  91  Am.  Dao. 
4{70,  collected  cases  in  note  thereto  672;  note  to  AleaxMder  ▼.  HldbooB,  86  Id. 
120. 

NonoB  or  Prior,  Unrbcorded  Dksd:  See  Morrimm  v.  KeUy^  74  Am.  l>ee. 
169,  note  178,  showing  effect  of  possession  as  notice:  Oattand  v.  Jackmam,  85 
Id.  172,  note  177. 

CiTATiQir  or  Prxkoipal  Oasb:  See  Bnumtm  ▼.  if(ay»  42  Ind.  96. 


Stevens  v.  State. 

tSl  IHDIAKA.  48S.] 

MovoiuinAO  OH  Akt  SuBJBCfr  is  not  Oun.Tr  or  Ayr  Cbdu^  where  he 
does  an  act  criminal  in  natore,  while  under  the  influence  of  an  insane  im- 
pulse which  controls  his  will  and  judgment. 

ImijnrT— PiBiioK  is  not  Gun*TT  or  Ant  Ordib  thouob  Hk  Kills 
HniCAN  BxiNQ,  if  such  killing  is  the  offspring  or  prodnct  of  mental  dis- 
SMO  In  the  slayer,  of  snch  a  natore  that  he  has  not  the  power  to  adhere 
to  the  rights  nor  to  avoid  the  wrong. 

UmouinurBss  or  Mind  is  QuisnoN  or  Fact  to  bb  DBTBBaoBBD  bt  Jubt, 
in  criminal  cases,  as  other  facts  are  found. 

The  facts  are  stated  in  the  opinion. 

/.  P.  Baird,  C.  Crufi^  W.  E.  McLean,  and  J  N.  Piereej  ton 
Ifae  appellant. 

R.  W.  Thamptan  and  D.  E.  WilliavMon^  attortiey-^nemZ,  for 
the  state. 

By  Court,  Obegobt,  J.  The  appellant  was  indicted  in  the 
oonrt  below  for  murder  in  the  first  degree.  He  pleaded  ^*  not 
guilty,"  and  was  tried  by  jury;  verdict  guilty  affixing  the 
death  penalty. 

The  defense  was  insanity.  The  oTidenoe  as  to  insanity  was 
iilightt  but  sufficient  to  carry  the  question  to  the  jury.    The 
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motion  for  a  new  trial  was  based  upon  alleged  errors  of  law 
occurring  at  the  trial,  in  the  instructions  of  the  court  to  the 
jury. 

At  the  instance  of  the  prosecuting  attorney,  the  court  in- 
structed the  jury  that,  ^'  in  order  to  excuse  a  man  for  killing 
another  on  the  ground  of  insanity,  it  must  appear  to  the  satis- 
faction of  the  jury  that  he  was  either  absolutely  insane  at  the 
time  of  the  act,  so  that  he  did  not  know  the  di£ferehce  between 
right  and  wrong,  or  that  he  was  laboring  under  some  form  of 
monomania  by  which  he  was  irresistibly  impelled,  by  an  un* 
controllable  will,  to  the  perpetration  of  the  act;  hut  8ueh 
mcnomania  must  be  in  rdaium  to  the  net  of  hiUing;  for  if  it  i$ 
monomania  upon  some  other  subject^  it  does  not  excuse  a  kitting, 

**  If  a  man  becomes  a  monomaniac  on  account  of  the  morbid 
state  of  his  domestic  affections,  or  if  he  becomes  so  on  account 
of  the  morbid  state  of  his  religious  feelings,  in  either  case  his 
moral  sense  is  only  affected  by  the  cause  of  his  disease;  that 
is,  he  is  only  excused  from  the  commission  of  crime  so  far  as 
be  acts  under  the  irresistible  influence  of  the  particular  mono- 
mania under  which  he  is  laboring;  and  if  although  laboring 
under  either  of  said  forms  of  monomania,  he  shaU  HU  a  man 
with  premeditationy  malice^  and  purpose^  he  toould  be  withoui 
excuse^  and  would  be  guilty  of  murder  in  the  first  degree. 

''  In  order  to  excuse  a  man  for  the  commission  of  a  crime 
on  the  ground  of  monomania,  it  must  appear  that  the  mono* 
mania  had  relation  to  the  particular  crims  committed;  and  if  it 
was  monomania  upon  any  other  subject,  it  would  be  no  excuse. 

''When  a  man  kills  another  without  having  given  any 
previous  iwlications  of  insanity,  and  afterwards  so  acts  as  to 
appear  to  be  insane,  the  jury  should  consider  this  fact,  to  de* 
termine  whether  insanity  is  not  simulated  or  pretended,  and 
if  they  find  that  it  was  pretended,  it  should  not  weigh  any- 
thing in  their  decision  of  the  question  of  guilt  or  innocence.^' 

It  is  claimed  that  the  parts  of  these  instructions  italicized 
are  erroneous. 

At  the  request  of  the  defendant,  the  jury  were  instructed, 
that ''  if  they  believed  from  the  evidence  that  when  the  pris- 
oner committed  the  act  charged  in  the  indictment  he  was 
laboring  under  any  irresistible  and  uncontrollable  mental 
delusion,  impelling  him  to  do  said  act;  that  he  was  at  the 
time  of  the  perpetration  of  said  killing  in  such  a  state  of 
mind  as  to  be  unable  to  control  his  will  and  his  actions  in 
regard  to  the  act  so  committed. — then  in  judgment  of  law,  he 
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was  insane,  and  <xm\d  not  be  gmlly  of  the  oflenMof  nuuder 
cbatgod  in  the*ni(fietmoDt;  and  he^is  conteqaently  entitled  to 
a  verdict  of  not  guilty. 

'^  If  the  jury  believe  from  the  evidence  that,  at  the  time  of 
committing  the  act  charged  in  ihe  indictment,  the  piiBoner 
was  moved  thereto  by  an  insane  impulse,  controlling  his  will 
and  his  judgment, — an  impulse  too  powerftil  far  him  to  rasBflt; 
and  said  insane  impulse  arose  from  caQses  physical  or  moral, 
or  from  both  combined,  not  voluntarily  induced  by  himaelf^ — 
under  such  oircumfitanoes,  the  jury  camiot  find  the.dafiandaoi. 
guilty  as*  chaiged>" 

The  defendant  asked,  at  tiie  proper  time,  the  following  in* 
struction:  That  "if  the  jury  entertain  a  reasonable  doubt  bb> 
to  the  soundness  of  flie  mind  of  tbe  prisoner  at  the  time  of 
the  commission  of  the- homicide  eharged,  he.is.entitlod  to  tha 
benefit  of  diat  doubt,  as  he  would  be  to  liie  benefit  of  a  doubt 
as  to  any  other  material  fact  in  the  case,  it  being,  under  ih» 
statute  of  this  state,  a  necessary  ingredient  of  the  oflense  thai 
the  person  charged  shall,  at  the  time  of  the  commiasbn  of  thm- 
ofiense,  be  of  sound  mind;  and  if  the  evidence  shows  that  th» 
prisoner,  at  the  time  of  the  commission  of  the  act,  was  not  of 
such  sound  mind,  although  the  jury  may  believe  he  had  judg* 
ment  and  reason  sufficient  to  discriminate  between  right  and 
wrong  in  the  ordinary  afflkirs  of  life,  even  at  the  time  of  the 
commission  of  the  offense, — they  cannot  find  him  guilty."  Tli» 
court  refused  to  give  the  instruction  as  asked,  but,  over  the  ob- 
jection of  the  defendant,  gave  it  with  this  qualificatiim:  "  If 
the  jury  believe  from  the  evidence  that  the  defendant  knew 
the  difference  between  right  and  wrong  in  respect  to  the  act 
in  question;  if  he  was  conscious  that  such  act  was  one  which 
he  ought  not  to  do;  and  if  that  act  was  at  the  same  time  oon* 
trary  to  the  law  of  the  state, — then  he  is  responsible  for  his 
acts." 

It  is  undoubtedly  the  law,  as  charged  by  the  court  below, 
that  if  the  defendant  was  moved  to  the  act  by  an  insane  im* 
pulse  controlling  his  will  and  his  judgment,  then  he  was  not 
guilty  of  the  crime  eharged.  And  if  the  defendant  was  a 
monomaniac  on  any  subject,  it  was  wholly  immaterial  upon 
what  subject,  so  that  the  insane  impulse  led  to  the  oom^ 
mission  of  the  act. 

It  is  claimed  that  the  instructions  as  to  this  point  given  by 
the  court  at  the  instance  of  the  state's  attorney  were  caletH 
lated  to  mislead  the  jury,  and  two  members  of  this  court 
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of  that  opinion.  It  is  dear  thai  the  instrnotioDS  mig^t  have 
been  put  in  better  form,  but  I  have  no  doubt  that  they  are 
correct  law,  as.  they  were  intended  by  the  court  to  be  under- 
stood, and  particularly  as  explained  by  the  court  in  the  m- 
structioiKB  asked  by  the  defendant.  But  if  this  case  turned 
upon  that  question,  I  shotild  hesitate  to  determine  that  a  jury 
might  not  have  been  misled  by  instructions  about  the  mean- 
ing  of  which  there  is  a  difference  of  opinion  among  the  mem« 
bers  of  this  court 

It  is  claimed  that  the  court  erred  in  the  instruction  in 
reference  to  simulating  insanity  after  the  commission  of  the 
act,  in  assuming  that  the  defendant  had  given  no  previous 
indications  of  insanity.  There  was  some  evidence  of  previous 
indications  of  insanity,  but  we  do  not  understand  the  instruc- 
tion as  making  any  such  assumption.  The  instruction  may 
not  have  been  applicable  to  the  case  made,  and  may  have 
misled  the  jury. 

But  we  are  clear  that  the  court  below  erred  in  giving  the 
qualification  to  the  instruction  asked  by  the  defendant. 

The  statute  provides  that  ^'it  aay  person  of  sound  mind 
shall  purposely,  and  with  premeditated  malice,  kill  any  human 
being,  such  person  shall  be  deemed  guilty  of  murder  in  the 
first  degree  ":  2  Oavin  and  Hord,  p.  435,  sec.  2. 

The  legislature  have  defined  the  meaning  of  the  expression, 
'^  persons  of  unsound  mind."  It  is  provided  that  this  phrase 
'^  shall  be  taken  to  mean  any  idiot,  non  compoSy  lunaitic,  mono- 
maniac, or  distracted  person ":  2  Gavin  and  Hord,  pp.  678, 
674,  sec.  1. 

The  great  difficulty  has  been,  in  cases  of  partial  insanity,  to 
fix  the  standard  of  criminal  reqxmsibility.  The  leading  case 
in  this  country  is  Commonwealth  v.  Rogers^  7  Met  500  [41  Am. 
Dec.  468].  Chief  Justice  Shaw,  in  his  dharge  to  the  jury  in 
that  case,  said:  "  The  difSculty  lies  between  these  extremes, 
in  the  cases  of  partial  insanity,  where  the  mind  may  be 
clouded  and  weakened,  but  not  incapable  of  remembering, 
reasoning,  and  judging,  or  so  jierverted  by  insane  delusion  as 
to  act  under  £Bklse  impressions  and  influences.  In  these  cases, 
the  rule  of  law,  as  we  understand  it,  is  this:  A  man  is  not  to 
be  excused  from  responsibility  if  he  has  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  between  right  and 
wrong,  as  to  the  particular  act  he  is  then  doing, — a  knowledge 
and  ooBseiousnsss  that  the  act  he  is4ioiiig  is  wveng  and  ciimi« 
nal,  and  will  subject  him  to  punishment.    In  order  to  be  re* 
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sponsible,  he  must  have  sufficient  power  of  memory  to  recollect 
the  relation  in  which  he  stands  to  others,  and  in  which  others 
stand  to  him;  that  the  act  he  is  doing  is  contrary  to  the  plain 
dictates  of  justice  and  right,  injurious  to  others,  and  a  violation 
of  the  dictates  of  duty.  On  the  contrary,  although  he  may  be 
laboring  under  partial  insanity,  if  he  still  understands  the 
nature  and  characte**  of  his  act,  and  its  consequences, — if  he 
has  a  knowledge  that  it  is  wrong  and  criminal,  and  a  mental 
power  sufficient  to  apply  that  knowledge  to  his  own  case,  and 
to  know  that,  if  he  does  the  act,  he  will  do  wrong,  and  receiya 
punishment, — such  partial  insanity  is  not  sufficient  to  exempt 
him  from  responsibility  from  criminal  acts." 

As  we  understand  this  charge,  it  does  not  go  to  the  length 
of  fixing  the  test  of  "a  knowledge  of  right  and  wrong";  it 
recognizes  the  necessity  of  a  mental  power  sufficient  to  apply 
that  knowledge  and  act  accordingly.  The  charge  is  by  no 
means  clear,  and  we  think  that  it  is  not  entitled  to  the  weight 
usually  awarded  it. 

The  law  was  much  better  put  by  Judge  Brewster  in  Com- 
manwealth  v.  HaskeUj  2  Brewst.  491,  thus:  ''That  the  true  test 
lies  in  the  word  '  power.'  Has  the  defendant  in  a  criminal 
case  the  power  to  distinguish  right  from  wrong?  and  the  power 
to  adhere  to  the  right,  and  to  avoid  the  wrong?  Has  the  de- 
fendant, in  addition  to  the  capacities  mentioned,  the  power  to 
govern  his  mind,  his  body,  and  his  estate?" 

Indeed,  there  are  very  strong  reasons  for  holding  that  the 
charge  of  Chief  Justice  Perley,  in  State  v.  Ptibe,  4  Am.  Law 
Rev.  245,  246  [New  Hampshire],  is  the  true  law  on  this  sub- 
ject. He  instructed  the  jury,  ''that  the  verdict  should  be 
'  not  guilty,  by  reason  of  insanity,'  if  the  killing  was  the  off- 
spring or  product  of  mental  disease  in  the  defendant;  that 
neither  delusion  nor  knowledge  of  right  and  wrong,  nor  design 
or  cunning  in  planning  and  executing  the  killing,  and  escap- 
ing or  avoiding  detection,  nor  ability  to  recognize  acquaint- 
ances, or  to  labor,  or  transact  business,  or  manage  affairs,  is,  as 
a  matter  of  law,  a  test  of  mental  disease;  but  that  all  symp- 
toms, and  all  tests  of  mental  disease,  are  purely  matters  of 
fact  to  be  determined  by  the  jury." 

The  argument  that  leads  strongly  to  this  conclusion  is  to  be 
found  in  the  able  dissenting  opinion  of  Judge  Doe,  in  Board* 
man  v.  WoodmaUy  47  N.  H.  120  (see  pages  146  et  seq.). 

It  is  not  necessary  for  us  to  go  this  length  in  the  case  in 
judgment. 
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In  a  criminal  case,  the  jury  muet  be  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  mental  capacity  to  commit 
the  crime  charged.  This  is  but  an  application  of  the  general 
principle,  that  the  criminal  intent  must  be  proved  as  well  as 
the  act;  that  without  a  capable  mind  such  intent  cannot  exists 
the  very  element  of  crime  being  wanting.  Such  terms  as 
'^criminal  intent,"  "vicious  will,"  and  "use  of  reason  "  are  used 
in  a  very  broad  and  general  sense,  including  the  idea  that  the 
mind  must  be  in  such  a  reasonable  condition  as  to  be  capable 
of  giving  a  guilty  character  to  the  act.  The  will  does  not 
join  with  the  act,  and  there  is  no  guilt  when  the  act  is  directed 
or  performed  by  a  defective  or  vitiated  understanding.  So  far 
as  a  person  acts  under  the  influence  of  mental  disease,  he  ia 
not  accountable. 

We  wish  in  this  case  to  be  understood  as  simply  holding 
that  the  qualification  of  the  instruction  asked  by  the  defendant 
was  not  law,  and  for  this  reason  the  court  below  ought  to  have 
granted  a  new  trial. 

Judgment  reversed,  cause  remanded,  with  directions  to  grant 
a  new  trial,  and  for  further  proceedings. 

Elliott,  J.,  was  absent. 

Capacitt  to  Ck>MMiT  CRimE,  What  CoNarrruTJM,  and  wbxn  One  is  not 
Criminally  Liablb  for  his  Acts:  See  Commomioealth  ▼.  Rogers,  41  Am. 
Dec.  458,  note  463;  Carter  ▼.  SiaU,  62  Id.  639,  note  645;  note  to  SUUe  ▼. 
Shippey,  88  Id.  75;  IIopps  v.  People,  83  Id.  231,  note  239;  ScoU  v.  Commote 
walth,  83  Id.  461,  note  465. 

Insanity  as  Defense  to  Crime:  See  cases  cited  aupra;  note  to  Common- 
wedUh  V.  Rogers,  41  Am.  Dec  463;  extended  note  to  State  ▼.  Markr,  36  Id. 
402-411,  where  the  subject  is  folly  discussed;  note  to  People  v.  Cfarbuti,  97 
Id.  162;  Lawson  on  Insanity  as  Defense  to  Crime. 

Unsoundness  of  Mind  is  Question  of  Fact  fob  Jury:  See  HiU  ▼.  Nash,. 
66  Am.  Dec.  266. 

The  principal  case  was  referred  to  in  Bradley  v.  State,  31  Ind.  509. 
It  is  reported  in  9  Am.  Law  Reg.  532-535,  and  a  one-page  note  appended  dis- 
cossing  the  question  as  to  whether  a  defendant's  knowledge  of  the  difference 
between  right  and  wrong  with  respect  to  the  act  in  question,  or  his  conscious- 
ness that  such  act  was  one  that  he  ought  not  to  do,  is  the  sole  test  of  legal 
accountability  for  crime.  As  there  reported,  the  principal  case  was  cited  in 
StaU  V.  Jones,  69  N.  H.  369,  391;  State  v.  Feller,  32  Iowa,  53.  In  the  principal 
case,  the  exact  point  decided  is,  that  it  is  erroneous  to  instruct  a  jury  that 
'*  if  the  defendant  knew  the  difference  between  right  and  wrong  in  respect  to 
the  act  in  question,  if  he  was  conscious  that  the  act  was  one  which  he  ought 
not  to  do^  and  if  tiiat  act  was  at  the  same  time  contrary  to  the  law  of  the 
state,  then  ht  is  responsible  for  his  act ";  in  other  words,  that  such  knowl- 
edge is  the  sole  test  of  legal  accountability.  In  Stale  ▼.  Jones,  supra,  it  was 
held  that  Insanity  is  mental  disease^  — disease  of  the  mind;  that  an  act  pro- 
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dflotd  ly  iiwt>l HiMB  limitaariflM;  €bta^  If  ikmiiakmUmk  laid« 

the  prodnotof  mental  diiaaie  in  hini» — he  wie  no*  gofltj;  tha*  if  thedefaod- 
■nt  had  an  inaane  impnlae'to  kill  hia  wife,  and  oonld  have  aaoceaafally  re- 
flfated  it»'he  iraa  Mapenaible;  that  whether  every  inaane  impdlae  la  ahraya 
faseaiatatoiaaqoeetlonof  fact;  and  «h«t  iHiether  In  thia  eaae  the  defandant 
had  an  iaaaae  impnlae  to  kill  hia  wife^  aaid  whether  he  eeold  leaet  it»  wtte 
qneatiQiia  ef  fact  In  State  ▼.  FeUerp  mipra,  it  waa  held  that^  in  a  ecimlnal 
proaecation,  where  the  inaanity  of  the  priaoner  ia  the  def enaey  it  ia  inonmbeoft 
on  him  to  overcome  the  presamption  of  aaaity,  and  eetabliah  hia  iBaanity»  hy 
a  preponderance  of  teatamoiiy  or  evidence  that  ia  aatiefaetory;  and  that  tlie 
nUe  requiring  the  evidence  in  a  crinhial  prgaaentaon  to  aatiafy  the  Jwy»  be* 
yond  a  reaaonable  donbt,  of  the  defendant'a  gnilt»  eeemato  be  applicable  enly 
to  the  general  condosion  of  gniltyor  not  gnilty  upon  the  whole  evidanca^  aaid 
not  to  any  one  fact  in  the  caae. 
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BUBNHEIMEB   V.    HaBT. 

[27  Iowa,  19.J 

JiTiNtMBrr  Rbooyibxd  b¥  Ceeditob  on  Notk  Grnor  as  Oollatieal  8s- 
oiraiTT  agamst  the  parties  thereto,  including  the  debtor  m  indonar, 
will  not  of  itself  bar  an  action  on  the  original  debt,  nor  will  payment 
thereof  by  the  debtor  operate  as  a  satisfaction  of  the  original  debt  be- 
yond the  amount  paid,  unless  it  was  so  understood  or  agreed. 

Action  od  two  notes  made  by  the  defendant.  The  defend- 
ant had  transferred  to  the  plaintiffs,  as  collateral  security, 
the  note  of  some  third  persons  in  his  favor.  The  plaintiffs 
sued  the  makers  of  this  note,  and  the  defendant  as  indorser, 
and  obtained  judgment  against  all  the  parties.  The  defend- 
ant compromised  the  judgment  by  paying  the  plaintiffs  a  cer- 
tain per  cent  thereof,  and  thereupon  took  an  assignment  of 
the  judgment  to  himself.  The  instructions  to  the  jury  are 
stated  in  the  opinion.  The  defendant  had  judgment,  and  the 
plaintiffs  appealed. 

D.  P.  Palmer  and  Amo8  Stoeekely  for  the  appellants. 
M.  H.  J<m$B  and  H,  H.  TriwhUy  for  the  appellee. 

By  Court,  Wrioht,  J.  The  court  instructed  the  jury  that 
the  judgment  against  the  defendant  as  indorser  of  the  collat- 
eral note  was  a  bar  to  a  suit  on  the  notes  thus  secured  to  the 
extent  of  such  collateral,  and  that  if,  therefore,  the  judgment 
on  such  collateral  was  equal  to  or  exceeded  the  amount  of  the 
notes  now  in  suit,  such  collateral  judgment  would  be  a  com- 
plete bar  to  the  action. 
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This  could  hardly  be  the  law  under  any  state  of  facts,  and 
Is  certainly  not  under  the  circumstances  disclosed  in  this 
record.  It  in  effect  makes  the  collateral  contract  (or  the 
agreement  under  which  the  collateral  security  was  taken) 
supersede  the  original  or  principal  one.  It  gives  it  a  dignity 
and  magnitude  never  contemplated  by  the  parties,  and  cer- 
tainly not  by  the  law.  It  is,  hence,  bottomed  upon  a  false 
assumption.  A  recovery  upon  a  note  may  bar  a  recovery  for 
that  which  formed  :the  consideration  for  the  note.  But  that 
would  not  be  this  case.  The  liability  of  defendant  upon  the 
original  note  is  quite  distinct  from  that  upon  his  indorsement 
of  the  instrument  which  was  given  in  pledge  or  security  for 
the  antecedent  or  original  debt.  The  contracts  are  quite  dis- 
tinct. If  this  is  not  so,  then  a  failure  by  plaintiffs  to  make 
proper  demand  and  give  due  notice  would  not  only  release  the 
indorser  upon  that  which  is  a  mere  incident,  but  also  upon 
the  original  or  principal  undertaking,  and  certainly  this  would 
not  be  claimed. 

In  this  case,  however,  we  need  not  go  thus  far,  for  defendant 
himself  settled  the  judgment  upon  the  collateral  note,  and  took 
an  assignment  of  it.    And  hence  it  seems  to  us  that  the  true 
inquiry  is,  whether  this  settlement  had  the  effect  of  paying  or 
extinguishing  the  original  note  or  indebtedness.    It  certainly 
would  not,  unless  it  was  so  agreed  or  understood.    Defendant 
was  the  sole  debtor  as  to  the  notes  now  in  suit.    As  to  them 
there  is  no  surety.    He  was  the  surety  as  to  the  note  trans- 
ferred.    By  agreement,  the  surety  in  the  one  case,  and  the 
principal  in  the  other,  pays  so  much  of  the  collateral  debt, 
takes  an  assignment  of  it,  or  the  judgment  rendered  thereon, 
and  at  once  claims  that  the  original  debt  is  extinguished,  or, 
at  least,  all  right  of  action  thereon  is  barred.    If  so,  then  it 
would  be  equally  true  if  plaintiff  had  surrendered  or  assigned 
the  collateral  judgment  without  receiving  any  part  of  the 
same.     And  it  would  hence  occur  that,  though  the  real  and 
original  debtor  paid  no  part  of  his  debt,  and  though  he  col- 
lected by  the  consent  of  his  creditor  the  whole  of  the  collat- 
eral judgment,  such  creditor  could  not  sue  him  upon  the  original 
indebtedness,  whatever  his  other  securities,  and  however  im- 
portant, in  view  of  "  homestead  "  or  other  rights,  that  his  con- 
tract should  date  anterior  to  the  time  of  the  indorsement  of 
the  collaterals.    It  certainly  requires  no  argument  to  show  the 

fallacy  and  injustice  of  such  a  position.    The  satisfaction  of 

the  collateral  debt  to  the  extent  of  that  which  it  was  given 
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to  secure,  might  bar  a  recoverj  upon  the  original.  But  not  a 
judgment  merely  against  the  collateral  debtor,  though  the 
original  debtor,  by  reason  of  his  contract  of  indorsement, 
should  be  joined  therein.  These  views  substantially  dispose 
of  the  case.  And  yet,  turning  to  what  is  suggested  in  argu- 
ment, rather  than  the  record,  a  single  other  word  seems  neces- 
sary. 

What  effect  a  settlement  by  plaintiff  with  the  makers  of  the 
note,  which  he  held  as  collateral,  without  defendant's  consent, 
might  have  upon  defendant's  rights,  we  need  not  inquire,  as 
from  the  whole  record  it  is  indisputable  that  he  (defendant) 
settled  with  plaintiff,  and  he  cannot  therefore  complain  that  he 
was  prejudiced  thereby.  Whether  this  settlement  included  the 
notes  now  in  suit  was  a  question  of  fact  fairly  submitted  to 
the  jury  under  apparently  correct  instructions.  And  yet  we 
cannot  say  that  the  jury  may  have  found  for  defendant  upon 
this  issue,  and  that  therefore  the  error  in  the  instructions  first 
noticed  contained  no  prejudice.  The  doctrine  to  which  coun- 
sel refer,  to  wit,  that  if  a  judgment  is  right  upon  the  face  of 
the  whole  record,  this  court  will  not  reverse,  for  an  abstract 
cause  has  no  application;  for  the  testimony  not  all  being  here, 
we  cannot  say  that  the  judgment  is  right.  We  do  not  need  to 
indulge  in  presumptions  to  find  error.  The  instruction  as  to 
the  effect  of  the  prior  judgment  concluded  the  whole  case.  *  It 
was  plain,  clear,  unambiguous.  Under  the  facts  which  the 
testimony  tended  to  establish,  the  jury  had  no  alternative. 

To  have  found  otherwise  would  have  been  most  manifestly 
erroneous.  The  instruction  was  necessarily  calculated  to  lead 
to  a  wrong  result, — did,  it  is  fairly  apparent,  so  lead, — and  the 
judgment  must  therefore  be  reversed. 


Pabtridgb  v.  Habbow. 

[27  Iowa,  98.} 
JVDQXXNT   EmTBBXD  BT  MISTAXX  OW  ClXRK    fOB    SXAUiBi  AmOITIIT  TBAV 

Actually  Dm  hat  bb  CoRKXcrKD  by  an  equitable  prooeeding^  where 
the  mistake  was  not  diacovered  until  after  the  period  allowed  by  the 
statute  in  which  to  correct  such  errors  on  motion  had  expired,  although 
the  caae  was  appealed  to  the  supreme  courts  where  the  judgment  was 
affirmed  on  motion,  becaose  the  appeal  was  not  perfected. 

Petition  in  equity,  alleging  that,  on  March  22, 1866,  a  judg- 
ment  in  favor  of  the  plaintiffs,  in  an  action  against  the  defend- 
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antSf  on  a  note,  was  ordered  by  the  distiiot  eoort  of  Daeatnr 
County,  and  the  clerk  was  directed  to  aasees  the  amoDDt  doe; 
that  by  mistake  the  clerk  aBseased  the  amoontdue  at  $228.36, 
instead  of  $370,  and  judgment  was  entered  up  aocordingly; 
that  the  defendants  appealed  the  case  to  the  supreme  oonrt 
for  delay,  where  the  judgment  was  affirmed,  on  motioQ  of  the 
plaintiffs,  the  defendants  having  failed  to  perfect  their  appeal; 
that  an  execution  was  issued  on  this  judgment,  and  the 
amount  thereof  collected;  and  that  thereafter,  and  more  than 
one  year  after  the  renditioD  of  the  judgment,  the  mistake  was 
discovered.  The  petition  asked  tiiat  the  judgmttit  be  cor- 
rected. The  defendants  demurred  to  the  petition,  and  the  de- 
murrer was  sustained.    The  jdaintiffs  appealed. 

O.  C  Nowrse,  for  the  appellant. 
N,  B,  Baker^  far  flie  appellee. 

By  Court,  Bbck,  J.  The  error  ia  the  judgment^  as  ahown 
by  the  petition,  was  not  the  result  of  fault  or  negligence  of 
plaintiffs,  but  of  a  mistake  of  the  clerk.  From  the  effect  of 
this  mistake,  plaintiffs  will  lose  a  part  of  the  sum  justly  due 
t}iem  from  defendants,  unless  they  can  have  relief  by  this  or 
some  other  proceeding  under  the  law.  Under  section  3499  of 
the  Revision,  such  relief  could  have  been  had,  leaving  out  of 
view  the  effect  of  the  affirmance  of  the  judgment  in  this 
court,  if  proper  application  had  been  made  within  one  year: 
Sec.  3500. 

But  that  term  had  elapsed  before  the  discovery  of  the  mis- 
take,  and  for  that  reason  the  relief  could  not  have  been  sought 
under  that  provision.  It  is  unnecessary,  therefore,  to  inquire 
whether  the  fact  that  an  appeal  had  been  taken,  and  the 
judgment  affirmed,  operated  to  deprive  the  plaintiffs  of  their 
remedy  by  motion  in  the  district  court. 

Being  without  a  remedy  at  law,  and  the  mistake  the  result 
of  no  fault  of  plaintiffs,  equity  will  grant  them  relief:  Cohen 
V.  Duboae,  1  Harp.  Ch.  102;  Hiatt  v.  Calloway,  7  B.  Mon.  179. 

The  fact  that  the  judgment  of  the  district  court  had  been 
affirmed  in  this  court  did  not  deprive  that  court  of  jurisdiction 
of  this  case.  The  judgment,  as  entered  in  the  district  oourt^ 
was  appealed  from  and  affirmed,  but  that  affirmance  does  not 
operate  to  prevent  the  correction  of  the  judgment  by  the  dis- 
trict court  in  respect  to  a  matter  that  was  not  paased  upon  by 
this  court    The  petition  shows  that  the  affirmanoe  of  the  ja4c- 
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ment  in  tlie  amount  as  rendered  b^  the  difltriet  eonrt  was  also 
a  mistake,  and  it  cannot  be  doubted  that  sueh  mistake  may 
likewise,  by  proper  proceeding,  be  corrected. 

The  district  court  erred  in  sustaining  the  demurrer,  and  in 
dismissing  the  plaintiff's  petition;  its  judgment  is  therefore 
rcTersed,  and  the  cause  is  remanded  for  farther  prooeedingB. 

Reversed. 


PowsaorCoDKnoCoBBMrns  JumMBcr:  &m  Tomtg  y.  8km  BmA,  9B 
Am.  Dm.  690,  and  Boto;  Lemky.  Bim,  09 Id.  49s  WMhM ▼.  Anoiy,  60 Id. 
220;  SmUh  ▼.  Hood,  64  Id.  602;  HtU^.  Hoomr,  68  Id.  70,  and  note;  DoddY. 
Combg,  77  Id.  150. 

JUDOMSNT,  WHBTHXa  MAT  BB  COBBBCTED  nc  EQITinkBLS  FsOOnDDrOw  — 

Eqnity  may  correot  a  jadgment  after  Hie  tiHM  aUoired  hy  alatate  is  whiok 
to  coirect  it  on  motion:  SMtmr  ▼.  (7mm,  83  Ind.  187;  BH^der  t.  /«m»  4B 
Iowa,  163;  although  ■atiifaction  be  entered:  BaHheU  y.  Bodenck,  34  Id.  620; 
aU  citing  the  principal  caee.  Bat  a  surety  on  an  appeal  bond,  who  had  notioe 
of  an  error  in  the  amount  of  a  judgment  rendered  against  him  twenty  days 
after  the  reuditioB,  ca&no>t  maintntt  a  petitioii  in  ttpuby  mere  than  two  yeifs 
thereafter  to  reetrain  itaeoUaeticn:  8taU  t.  Mnapp,  61  Id.  687;  and  where  » 
▼erdict  is  indefinite^  and  does  not  eaq^reie  the  tma  intention  cl  the  jury,  and 
the  mistake  or  omission  is  known  upon  the  return  of  the  verdict,  relief  can- 
not be  sought  in  equity,  since  there  is  a  complete  and  adequate  remedy  at 
law  by  motion:  McffwU  ▼.  Woodburj^  Comiy^  67  Id.  100;  both  distinguishing 
the  principal  case. 

Ths  pjUNCorAL  OAsa  n  ikUO  oixaa  in  Dkbrki  Tomutkip  qf  Newton  ▼.  WkUe, 
42  Iowa,  613,  and  Bond  ▼.  SpU^,  48  Id.  605,  to  the  point  that  a  court  of 
equity  will  grant  a  new  trial  in  an  action  at  law  after  the  time  for  applying 
for  relief  under  the  statute  has  elapsed,  provided  proper  reasons  be  shown;  in 
Toang  v.  Tudher,  39  Id.  060,  to  t^e  point  tiiat  where  tbe  time  fcr  appeal  from 
a  decree  in  partitioB  proenved  through  fraad  has  pasosd,  and  the  plaintiif  is 
without  o&er  remedy,  equity  will  afford  reUef ;  and  in  Moifmu  v.  Bnckwai^ 
66  Id.  460,  to  the  point  that  the  erroneous  action  of  a  dark  in  allowinga  stiqr 
of  execution  after  the  expiration  of  the  time  permitted  by  statute  for  the 
filiiig  of  a  stay  bond  may  possibly  be  reviewed  by  aa  aetun  ineqmty. 


Iliff  v^  Bbazill. 

\P  IOWA,  ISL] 

Fabmxss  ikBS  JoDiT  OwiTXBa,  AHD  HOT  VAXonoAt  whoTO  th^  pordhase  a 
thraddng^ma^ine  is  eomnieii»  wldeh  they  use  said  opeiato  together,  aad 
for  which  liisy  giw  the  ▼endofn  a  aete^  aSgaed  l^  botih  individually. 

Action  for  money  paid,  work  and  labor  done,  etc.,  with  a 
bill  of  particnlars  annexed  to  the  petition.  The  answer  oon« 
tained  a  denial,  and  a  plea  of  set-off,  including,  among  other 
items,  a  eharge  of  money  paid  to  certain  persons,  Russell  & 
Co.,  Hamilton,  and  others,  with  a  bill  of  particulars  annexed 
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The  replication  contained  a  denial,  and  alleged  payment  of 
the  account  pleaded  by  way  of  set-off;  but  contained  no  alle- 
gation that  any  of  the  items  in  the  set-off  originated  in  any 
partnership  transaction  between  the  parties.  The  cause  was 
referred,  and  the  referee  made  a  report,  allowing  and  disallow- 
ing certain  portions  of  the  account  of  each  of  the  parties, 
leaving  a  balance  in  favor  of  the  plaintiff.  The  referee  found 
in  the  twenty-fourth  paragraph  of  his  report  that  the  defend- 
ant had  paid  the  money  to  RusseU  &  Co.,  to  Hamilton,  etc., 
but  refused  to  allow  the  defendant  for  these  items,  on  the 
ground  that  he  and  the  plaintiff  had  been  partners  in  run- 
ning and  operating  a  thrashing-machine,  and  that  the  money 
was  so  paid  on  claims  held  against  the  parties  as  partners. 
The  referee  found  that  the  parties  were  farmers  and  neigh- 
bors, and  had  bought  the  machine  in  common,  giving  to  Rus- 
sell &  Co.,  the  vendors,  a  note  signed  by  both  individually. 
Judgment  thereon  had  been  rendered  against  both,  and  the 
defendant  paid  $154.54  more  than  his  share.  The  district 
court  rendered  judgment  on  the  report,  and  the  defendant  ap- 
pealed. 

N.  Coming  and  A,  T.  Wheeler^  for  the  appellant. 

LeffingweU  and  Brother,  and  Henry  (yConnor,  for  the  ap- 
pellee. 

By  Court,  Dillon,  C.  J.  Remarking  that  we  perceive  no 
error  in  any  ruling  of  the  referee  respecting  the  admission  or 
exclusion  of  evidence,  and  that  his  finding  of  facts  as  to  items 
of  account  allowed  and  disallowed  show  an  exact  familiarity 
with  and  a  clear  appreciation  of  the  testimony,  all  of  which 
we  have  examined  in  detail,  we  are  brought  at  once  to  the 
only  substantial  question  in  the  cause.  The  referee  found 
that  the  defendant  had  established  the  fact  of  the  payment 
of  money  by  him  to  Russell  &  Co.,  to  Hamilton,  etc.,  as 
charged  in  his  account,  pleaded  by  way  of  set-off.  He  re- 
fused, however,  to  allow  the  defendant  for  these  items,  on  the 
sole  ground  that  he  and  the  plaintiff  had  been  partners  "  in 
running  and  operating  a  thrashing-machine,  and  that  the 
money  was  so  paid  on  claims  held  against  the  parties  as 
partners.''  But  being  in  doubt  as  to  the  right,  under  the 
pleadings  and  the  law  as  modified  by  statute,  to  allow  the  de- 
fendant for  money  thus  paid,  the  referee  pursued  the  judicious 
course  of  finding  and  reporting  the  fact  so  that,  if  the  court 
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should  80  adjudge,  these  sums  might  be  allowed  to  the  de- 
fendant, and  a  proper  judgment  entered,  without  any  new 
trial  upon  the  facts  being  necessary. 

Adverting  to,  but  without  resting  our  decision  on,  the  fact  that 
these  items  were  rejected  on  a  ground  entirely  outside  of  the 
defenses  thereto  pleaded  by  the  replication,  it  is  our  opinion 
that  the  evidence  fails  to  establish  that  the  parties,  as  to  the 
ownership  of  the  machine,  were  copartners,  or  anything  more 
than  joint  owners. 

They  were  farmers  and  neighbors,  and  bought  the  machine  in 
common,  giving  to  Russell  A  Co.,  the  vendors,  a  note  signed  by 
both  individually,  and  judgment  thereon  was  rendered  against 
both.  Afterward  plaintiff  purchased  defendant's  share  in  the 
machine.  If  one  of  the  parties  had  undertaken  to  sell  and 
give  title  to  a  third  person  to  the  whole  of  the  machine  (an  act 
which  a  partner  could  do,  but  a  joint  owner  could  not),  we 
should  have  to  hold  on  this  record  that  he  had  no  authority 
except  to  dispose  of  his  own  share. 

On  the  judgment  obtained  on  notes  thus  given  for  the  pur- 
chase-money of  the  machine,  the  defendant  paid,  as  found  by 
the  referee,  $154.54  more  than  his  proportion. 

Since  the  evidence  failed  to  establish  the  existence  of  the 
partnership  relation,  this  sum,  as  well  as  the  other  items  men- 
tioned in  the  twenty-fourth  paragraph  of  the  report  of  the 
referee,  should  be  credited  to  the  defendant,  and  the  cause 
wili  be  remanded  with  an  order  that  this  be  done. 

With  this  view  of  the  case,  it  is  not  necessary  to  consider 
whether,  under  the  Revision,  which  allows  equitable  defenses 
to  be  made  and  affirmative  equitable  relief  to  be  given  in  an 
action  at  law,  it  would  not  be  the  right  of  the  defendant,  even 
if  his  account  originated  in  a  partnership  transaction,  to  have 
it  settled,  and  a  balance  ascertained  which  could  be  used  as  a 
set-off  or  cross-claim  against  the  plaintiff;  though  the  referee, 
as  I  think,  was  correct  in  the  opinion  expressed,  that  the  plead- 
ings, even  if  such  right  exists,  were  not  framed  with  a  view  to 
obtaining  relief  in  this  direction. 

The  cause  is  remanded,  with  directions  to  the  district  court 
to  credit  the  judgment  with  the  items  mentioned  in  the  twenty- 
fourth  division  of  the  report  of  the  referee,  with  interest. 

Judgment  modified. 

Shabdio  nr  P&OFrra  ahb  Losan  as  BviomcB  or  pABTimtamri  8m 
JZbiooi^Y.  2VirM;  (12  Am.  Deo.  749;  ShtrkUmr.  Medara,  6^  Id.  iOi;  Ckomikf 
r.  Hcwlamd^  66  Id.  481}  Laffcm  r*  Naght^  70  Id.  678;  FUck  r.  HiMnvnigiUm^  74 


648  DArwBOK  v.  F<&lrt.  [Iowa, 

Id.  641;  ShMAy  T*  MOkH  7S  Id.  188;  Mae^r.  6m^  77  Id.  MS;  IfMhHf 
▼.  i;wifa0ftNii  84  Id.  734,  aaid  the  MkM  tiwNio.  Whflre  two  p«fMni  bm^ 
%  thrMhing-niafthin<s  «nd  gave  their  joint  notee  tharefer,  vnder  an  agtce 
ment  that  it  waa  to  be  uied  in  dding  eaitoin  Work,  in  the  profits  and  loeiee  of 
wUoh  thejr  tr«i»  t&than  €qpMDf,  they  tt«  partiMM  in  the  purbhaee:  AuU- 
iBMHi  r.  JMir»  It  IiW%  dly  eisyfag  tha»  tJie  pteeiee  iliahi  of  fhepriiM^MMe 
did  aetafpeai^hrtth^itf  tile  pmhaew  In  Hhe«glrttii>«Mwhi—te  their 
iadiyidMlM%itwwadeei»fQi*iJarlha»thiydklne»biyi»ae 


Davidson  v.  Follbtt. 

[37  lewA,  sn.] 

Oira  Who  Fails  to  Ddclosx  CiaTifiOATi  or  TtwaaAtm  it  Tax  Salb 
Hit]>  BT  fioi;  on  ditohttging  other  lieoi  and  enoumbnyioee  on  th* 
bad,  and  who  iMeathst  he  hud  oa  other  eiiiiD%  wfll  he  eatopped  froai 
aeMmg  np  m  nl|iBg  on  the  tax  dt»d  ptOenivd  limwdut^  and  tlo  dwd 
will  be  eet  aside  aa  a  olovd  on  title,  whether  or  soVtho  owner  eC  the 
land  knew  that  the  taxes  were  unpaid  for  the  jear  for  which  the  land 
waa  sold;  although  it  seems  the  holder  of  the  tax  diM^.  ia  entitled  to  bo 
fopsid  fte  asm  odnAeed  hf  him. 

PsTinoK  in  eqoity^  adcing  that  a  tax  dead  bdd  bj  the  da- 
feadant  be  aai  asido  aa  a  olood  <m  the  plaintiff's  title,  and  as- 
serting that  the  d^endaat  was  etic^ped  firem  relyinf  thereen. 
The  land  corered  by  the  deed  eoniriated  of  a  tract  of  240  acres, 
worth  from  ten  to  twelve  dollars  per  acre.  The  taxes  theieon 
for  the  year  1863  had  become  delinquent,  and  the  land  waa 
sold  in  1864  to  the  defendant^  who  received  a  oertificate  there- 
for. Thereafter,  on  October  21,  1864,  the  plaintiff,  threogh 
her  agent,  paid  off  certain  mortgage  lienfl,  and  other  encnm- 
brances,  owned  and  controlled  by  the  defendant  and  his  wife, 
on  the  land  in  question,  and  other  land,  aaiounting  to  over 
five  thousand  mght  hundred  dollars,  of  which  the  deiandant 
received  in  his  own  right  over  six  hundred  doUars.  At  tbe 
time  of  the  eettlement,  the  plaintiff's  agent  asked  for  an  exhi- 
bition ci  all  liens  held  by  the  defendanlb  The  defendant  did 
not  disclose  his  tax  certificate,  but  stated,  aa  abewn  in  tbe 
epinioni  that  be  had  no  other  elaiiiMU  The  tax  lien  at  the 
tusae  amounted  to  about  &rty  or  ibrty4ve  dollars.  In  1867, 
the  defendant  obtained  his  tax  deed.  The  plaintiff  had  judf- 
ment,  and  the  defendant  appealed. 

Jf.  H.  TifrrM  and  John  N.  lUgm,  te  the  apfellaiit 
Oooi  amd  Drtiry,  for  the  appellee. 
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Bf  Qcitai^  Whiobt,  J.  The  pMQxuk  U  ncpi  finr  the  ipecific 
perftirmaikeo  of  a  ccmtraot  to  ooovey  aa  intereit  m  laud.  The 
statQte  of  firaude  has,  therelbrd^  nethfaig  to  do  with  the  case. 
In  eobetaiice,  the  claim  is;  thai  ddbadaot  is,  ia  eqoitj, 
eetofiped  {tana  setting  up  or  telying  upon  bSa  tax  deed,  and 
that  it  should  thevefiif  e  be  set  aside,  being,  as  it  stands,  a 
cloud  upon  plaintiff's  title.  The  exprass  dtsfge  is,  that»  not- 
withstanding the  n^otiations  and  settlement,  the  defendant 
fraudulently  retained  the  certificate  (of  purchase  at  the  tax 
sale),  and  procured  a  desd,  which,  being  of  reoocd,  is  a  cloud 
upon  plaintiff's  title,  and  a  fraud  upon  her  rights. 

That  plaintiff's  purpeee  and  intentton  was  to  remove  all 
liens  upon  the  land,  we  entertain  no  doubt,  and  that  defend- 
ant should  not,  under  the  dreumstancee,  be  allowed  to  hold 
this  deed;  and  that,  upon  every  hit  and  equitable  principle, 
the  court  was  right  in  ordetii^  it  set  aside,  we  are  equally 
clear. 

If  anything  ie  clear,  or  can  be,  it  is,  that  plaintiff  *s  agent,  at 
the  time  of  the  settlement,  asked  for  and  desired  an  exhibition 
of  all  liens,  that  the/  might  be  met  and  discharged.  By  two 
disinterested  and  unimpeachable  witnesses,  it  is  expressly  es- 
tablished that  defendant,  more  than  once,  stated  that  he  had 
no  other  ckitus;  ttiat  all  the  Bens  held  by  him  were  removed. 
It  is  true,  he  says  in  his  testimony,  that  this  particular  tax 
lien  was  expressly  eXoepCed.  In  this,  however,  he  is  not  cor- 
roborated. All  the  pi)8ilfve  testimony,  as  well  as  the  undis- 
puted ikcts,  ate  against  him.  Thus  the  agent  cht  BiUatkej 
conducting  the  negotiation  had  money  sent  to  him  by  his 
client,  who  rerided  at  a  distance,  to  clear  the  title  of  all  encum- 
brance. The  land  was  worth  fhrtn  ten  to  twelve  dollars  per 
acre,  or  say,  two  thousand  five  hundred  dollars.  To  redeem 
this^  with  Other  land,  all  constituting  the  one  &rm,  there  was 
paid,  on  the  day  named  (October  21, 1864),  over  five  thousand 
eight  hundned  d€41arB,  of  which  defendants  received  over  six 
hundred  ddlaiB,  upon  liens  claimfcd  in  his  own  rights  This 
tax  lien,  then,  amounted  to  not  mote  than  forty  to  forty-five  dol- 
lars; and  Certainly  nothing  could  be  more  unreaeonaUe  than 
that  the  parties  should  designedly,  and  without  any  well- 
developed  motive  or  purpose,  have  left  unsettled  a  claim  and 
lien  so  smalL  l^ey  wei<e  all  together;  they  met  for  the  pur- 
pose of  settling  these  claims:  plaintiff's  attorney  asked  for 
all;  the  defendant  said  then  (ae  the  testimony,  we  think,  es- 
tablishes) that  he  had  none  other;  this,  too,  he  said  rilerward 
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in  the  presence  of  another  witness,  when  again  appealed  to  by 
plaintiff's  attorney  to  know  if  all  liens  were  settled;  and  it 
certainly  would  be  a  great  wrong  to  now  allow  defendant 
to  retain  a  title  obtained  either  by  mistake  or  fraud.  And  in 
this  view  it  is  not  material  whether  the  full  amount  necessary 
to  redeem  was  paid  or  not.  For  if,  by  defendant's  mistake  or 
fraud,  and  especially  without  fault  on  the  part  of  plaintiff  or 
her  agent,  there  was  in  fact  a  failure  to  pay  su&cient  to  cover 
this  with  other  liens,  and  yet,  if  plaintiff  believed  she  was  pay- 
ing it,  and  would  have  paid  it  but  for  such  fraud  or  mistake, 
defendant  cannot,  and  will  not  in  equity  be  allowed  to,  assert 
this  title.  And  this  proposition  would  be  trae,  whether  ap- 
plied to  mortgage,  judgment,  tax,  or  other  liens  or  encum- 
brances. It  is  founded  in  reason,  is  self-evident,  and  so  well 
supported  as  to  only  need  statenient  to  meet  approval:  See, 
however,  Barber  v.  Lyon,  15  Iowa,  37,  and  cases  there  cited; 
also,  generally,  on  the  question  involved,  Pickard  v.  Sears,  6 
Ad.  &  E.  469;  Hawes  v.  MarcharU,  1  Curtis,  136;  Story's  £q. 
Jur.,  sec.  146. 

It  is  of  but  little  moment  whether  plaintiff  or  her  agent  did 
or  did  not  in  fact  know  that  the  taxes  were  unpaid  for  the 
year  1863.  Under  the  circumstances,  defendant  was  bound  to 
disclose  this  lien.  If  he  did  not,  he  is  concluded  from  after- 
ward setting  it  up.  He  was  in  a  situation  which  compelled 
him  to  speak,  and  if  he  remained  silent  he  must  suffer  the 
consequences.  It  would  violate  the  plainest  principles  of 
equity  to  say  that,  though  called  upon  to  exhibit  all  his  liens, 
though  he  met  the  debtor  and  holder  of  the  title  to  receive 
what  was  his  due,  and  assist  in  settling  all  encumbrances,  he 
could  protect  himself,  because  the  plaintiff  knew  that  these 
taxes  were  unpaid. 

A  stands  by  and  sees  B  purchase  an  estate  of  C,  upon 
which  he  knows  he  has  a  lien,  and  encourages  the  purchase, 
knowing  that  B  is  ignorant  of  the  lien,  that  he  pays  a  foil 
price,  and  yet  afterward  protects  himself,  or  seeks  to,  upon 
the  ground  that  his  deed  was  recorded,  and  the  purchaser  was 
bound  to  take  notice  of  it.  To  strike  off  just  such  fraudulent 
heads  as  this  is  the  especial  office  and  work  of  estoppel 
And  the  more  of  these  found  in  the  judicial  basket,  the  better 
for  the  integrity  of  the  law  and  administration  of  justice. 

Defendant  stands  by  his  title.  The  object  of  the  petition  is 
to  set  aside  the  deed.  This  was  properly  ordered.  Whether 
defendant  actually  received  a  sum  sufficient  to  cover  this  lien 
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with  others  may  admit  of  much  doubt.  Indeed^  we  confess 
that  we  incline  to  the  opinion  that  he  did  not.  But  this  was 
no  fault  of  plaintiff;  she  had  a  right  to  have  the  deed  set  aside 
without  conditions;  and  especially  ad  there  is  no  claim,  by 
defendant  in  his  pleadings,  or  in  any  stage  of  the  case,  until 
in  the  argument  here,  that  this  sum  should  be  repaid  before 
depriving  defendant  of  his  title. 

The  judgment  below  will  be  affirmed,  but  without  prejudice 
to  defendant's  right  to  recover  the  sum  so  advanced,  if  in  any 
action  brought  therefor  he  shall  show  himself  entitled  to  it. 

Affirmed. 


Pkbson  when  EnoFPKD  BT  Hi8  Conduct  from  Sxitino  up  Titlb  to 
OB  lass  OH  liAHD:  Sm  8tkid^/Seld  ▼.  Emenon,  83  Am.  Deo.  624,  and  note; 
PhiaipB  ▼.  Clark,  83  Id.  471;  BeardOey  y.  FoU,  84  Id.  406;  Davia  ▼.  Doom, 
86  Id.  167;  MiXU  ▼.  Oraves,  87  Id.  314;  MapU  v.  Kutmi,  91  Id.  214.  The 
prineipel  cue  is  cited  in  Ada$n»  County  t.  B.  Je  M,  B,  B.,  89  Iow«»  612,  to 
the  general  propooition  that  one  who  remains  silent  when  he  should  have 
fpoken  most  continne  silent  when  he  desires  to  speak. 
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16  Bush,  51.] 

HoMBmAD  Exemption  Appltino  to  "All  Debts  and  Liabilitisb  Cbxatbb 
OB  Incctbbbd  AiTXB  "  ft  date  named,  does  not  apply  to  a  judgment  re- 
ooyered  after  that  date  in  an  action  commenced  before  it^  even  thongh 
the  judgment  was  recoyered  on  an  appeal  taken  after  it;  nor  does  it 
apply  to  the  costs,  which  are  merely  incidents,  and  must  be  goyemed  by 
the  laws  applicable  to  the  debt  or  liability  out  of  whioh  they  grow. 

Deed  Dult  Acknowledged  and  Lodged  iob  Rbcx>bd  Pab8B8  Title,  m 
between  vendor  and  yendee,  though  not  recorded  beoaose  the  tax  was 
not  paid  thereon;  and  any  subsequent  yendee  may  pay  the  tax  said  fee^ 
and  cause  it  to  be  recorded. 

Statute  Making  It  Duty  of  Oiticeb  to  Cause  Land  Letied  on  to  be 
yalued  before  sale,  gives  no  right  to  plaintiff  or  defendant  to  select  aa 
appraiser;  and  if  the  officer  permits  this,  it  is  merely  a  courtesy  on  his 
part,  and  not  the  discharge  of  a  legal  duty. 

QUALinCATION    OF    APPHAISEBff   HAT    BE    SuOWN    EITHXB    BT    ApPBAnEB's 

Cebtifioate,  or  by  the  officer's  return,  where  the  statute  requiring  prop- 
erty levied  on  to  be  valued  before  sale  does  not  require  the  certificate  of 
the  officer  who  qualifies  the  appraisers  to  aooompany  the  written  ap- 
pnusement. 

Suit  in  equity  to  recover  the  possesBion  of  land  flold  under 
execution.    The  opinion  states  the  case. 

James  A,  Dawson^  for  the  appellant. 
Bameii  and  Edwards^  for  the  appellee. 

By  C^urt,  Williams,  C.  J.    In  December,  1866,  Whitman 
■ued  Knight  in  the  Hart  quarterly  court  for  a  hog,  averred  ie 

•G2 
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be  worth  $80  dollarai  which  Knight  controvertedy  and  in 
March,  1866,  the  court  adjudged  in  his  fieiFor;  whereupon 
Whitman  appealed  the  case  to  the  oirouit  court,  where  he  ob» 
tained  a  judgment  for  $30  and  ooets,  amounting  to  $162.98,  in 
March,  1867,  which  remainB  still  in  force. 

Whitman  sued  out  execution,  and  had  it  levied  upon 
Knight's  home  farm  of  thirty-seven  acres,  and  bid  it  o£f  him- 
self at  $125,  being  two  thirds  of  its  appraised  value;  obtained 
the  sheriff's  deed,  and  then  brought  this  suit  in  equity  to  re- 
cover the  possession  which  Elnight  resisted;  but  the  court 
having  adjudged  against  him,  he  has  appealed  to  this  oourt 
We  shall  consider  only  the  important  alleged  errors. 

It  is  insisted  that  this  judgment  being  in  1867,  the  home- 
stead, not  being  worth  one  thousand  dollars,  was  not  liable  to 
sale  under  this  execution,  but  was  protected  by  our  statute  of 
February  10,  1866  (Myer's  Supplement,  714,  715),  which 
enacted  that,  '^  in  addition  to  the  personal  property  now  ex- 
empt from  execution  on  all  debts  and  liabilities  created  or 
incurred  after  the  Ist  of  June,  1866,  there  shall  be  exempt 
from  sale  under  execution,  attachment,  or  judgment  of  any 
court,  except  to  foreclose  a  mortgage  given  by  the  owner  of  a 
homestead,  or  for  purchase-money  therefor,  so  much  land,  in- 
cluding the  dwelling-house  and  appurtenances  owned  by  the 
debtor,  as  shall  not  exceed  in  value  one  thousand  dollars." 

Was  this  a  liability  incurred  previous  to  June  1,  1866? 
The  hog  had  been  taken,  and  the  suit  therefor  had  been  insti- 
tuted previous  to  the  day  so  fixed  by  said  statute.  It  is  true, 
the  quarterly  court  adjudicated  for  the  defendant,  but  the  cir- 
cuit court  reversed  this,  and  adjudicated  in  plaintiff's  favor; 
so  that  this  judgment  ascertained  the  defendant's  liability  to 
the  plaintiff,  and  being  unreversed  and  still  in  force,  is  con- 
clusive as  to  it. 

This  judgment  conclusively  fixed  the  defendant's  liability 
under  that  suit,  which  must  have  existed  when  the  suit  was 
brought,  else  no  judgment  predicated  upon  that  complaint 
could  have  been  rendered.  Then  it  has  been  judicially  ascer- 
tained that  the  defendant  was  liable  to  the  plaintiff  when  said 
suit  was  brought  in  December,  1866,  and  anterior  to  June  1, 
1866;  therefore  said  homestead  exemption  statute  is  inappli- 
cable. 

This  court,  in  Slater  v.  Shermwnj  5  Bush,  206,  has  decided 
that  even  in  tort  cases  the  liability  was  incurred  at  the  time 
and  by  committing  the  tort.    It  is  said,  however,  that  the 
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ooBtB  were  Bubeequently  incurred;  hence  the  homestead  was 
not  liable  therefor. 

It  is  sufficient  to  say  that  the  exemption  under  the  statute 
of  February,  1866,  is  only  applicable  to  debts  and  liabilities 
created  or  incurred  after  June  1,  1866;  so  that  in  all  that 
class  of  cases  existing  prior  thereto  there  is  no  homestead  ex- 
emption. The  costs  of  all  such  cases  are  only  incidents 
attached  thereto,  and  must  be  governed  by  the  laws  appli- 
cable to  the  debt  or  liability  out  of  which  they  grew. 

Appellant  held  this  land  by  deed,  which  he  had  caused  to 
be  acknowledged  and  lodged  in  the  clerk's  office  for  record,  but 
had  not  paid  the  tax  on  the  same;  hence  the  clerk  had  not  re- 
corded it.  Still  this  deed,  as  between  vendor  and  vendee,  passed 
the  legal  title;  and  any  subsequent  vendee,  we  apprehend,  might 
pay  the  fees  and  cause  it  to  be  recorded;  so  that  from  such  re- 
cording the  land  would  be  protected  against  the  creditors  or 
subsequent  innocent  purchasers  of  appellant. 

The  sheriff  caused  the  land  to  be  valued,  under  oath,  by 
two  intelligent,  disinterested  housekeepers  of  the  county;  but 
it  is  said  tYjA,  appellant  should  have  had  the  privilege  of 
selecting  one  of  them.  Subsection  3  of  section  2,  article  13, 
chapter  36,  1  Stanton's  Revised  Statutes,  483,  makes  it  the 
duty  of  the  officer  to  cause  it  to  be  so  valued.  If  he  should 
permit  the  plaintiff  and  defendant  each  to  select  an  appraiser, 
this  would  simply  be  a  courtesy,  and  not  the  discharge  of  a 
legal  duty,  or  allowing  them  to  exercise  a  legal  right,  for  the 
legal  duty  and  power  to  execute  it  belongs  to  the  officer. 

There  is  nothing  in  this  record  the  least  manifesting  that 
the  appraisement  was  procured  by  fraud  or  conspiracy  of  the 
plaintiff  with  the  officer;  hence,  though  witnesses  might  differ 
in  opinion  from  the  appraisers,  as  they  usually  do  among 
themselves,  this  is  certainly  no  cause  for  invalidating  the 
sale. 

The  policy  of  the  statute  is  to  secure  to  the  defendant  in 
the  execution  a  year  in  which  to  redeem  his  land  so  sold,  by 
paying  the  purchase  price  and  ten  per  centum  interest  thereon, 
unless  it  shall  sell  for  two  thirds  of  its  appraised  value;  and 
to  ascertain  this,  the  officer  is  to  cause  it  to  be  valued,  under 
oath,  by  two  disinterested,  intelligent  housekeepers,  which 
valuation  is  to  be  reduced  to  writing,  signed,  and  returned 
with  the  execution.  No  statute  requires  it  to  bring  two  thirds 
of  what  witnesseft  may  regard  its  value,  and  such  evidence  is 
wholly  ir-^^'T'mt*  except  so  far  !tf  ft  nay  go  to  astablish  fraud 
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by  the  plaintiff  or  officer.  Nor  does  the  statute  require  the 
certificate  of  the  officer  who  may  qualify  the  appraisers  to 
accompany  the  written  appraisement;  but  if  the  fact  of  such 
qualification  be  shown  by  the  appraiser's  certificate  or  the 
officer's  return,  this  will  suffice;  and  which,  in  this  case,  is 
shown  by  both. 
Wherefore  the  judgment  is  affirmed. 


RKTBOAonvB  HoKSSTiAD  Lawb  ABM  UNOOJiirfiTUTioiiAL!  See  note  to 
Cutie  Y.  Dcuglaaa,  87  Axel  Deo.  464-468. 

DVBT    TOR    PUBCHASB-MONKT    OW    HomSTIAD    18    NOT  DXBT  Ck>llTBi0rBI> 

AJTKB  PuROHASB  of  homestead,  so  m  to  render  the  property  exempt  es  to 
sach  debt:  CAruty  v.  Dyer,  81  Am.  Dec.  493,  and  note  497. 

Debd  Lodged  tor  Rsgord,  with  Tax  kot  Paid  thibboii,  is  held,  in 
PhOUp  Y.  Clark,  4  Met.  (Ky.)  348,  a  C,  83  Am.  Deo.  471,  to  pass  to  the 
grantee  only  an  equitable  title,  as  against  oreditors  and  purchasers,  and  to 
be  ineffeotoal  as  constmctiYe  notice  nnder  the  Kentacky  statate.  Ordi- 
narily, howeyer,  a  deed  is  regarded  as  recorded,  and  effectual  as  notice,  at 
and  after  the  time  when  it  is  filed  for  record,  or  deUyered  to  the  reoording 
oflkwr  for  that  porpoie:  Johnmm  ▼.  Bmrden,  94  Id.  436,  and  note  489. 


Bbthel  V.  Bethel. 

r6  Bush,  66.1 

Bboord  JusoMBrr  vob  Sals  ot  Land  tob  Pathbnt  ot  Debts  abb  lom 
DiSTBiBUTiON,  entered  after  the  rendition  of  a  former  Judgment  for  the 
same  purpose^  but  prescribing  different  terms  of  sale,  is  Yoid  when  ren- 
dered as  an  original  judgment,  and  not  upon  suggestion  or  supplemental 
pleadings  to  modify  or  alter  the  first  judgment;  and  a  sale  made  under 
a  combination  of  the  terms  of  the  two  judgments  is  YoidL 

Coubt,  hayino  Rsndbrbd  Judgiobnt  Ordxrino  Sals  or  Lands  ot  Db- 
DXDBNT,  cannot,  after  the  adjournment  of  that  term,  render  another  and 
different  judgment  upon  the  same  record  without  further  pleadings,  sug- 
gestions, or  CYidence. 

Void  Salr  ot  Lands  ot  Dboxdrnt  cannot  bb  Vaijdaibd  by  confirmation 
of  the  commissioner's  report. 

Rule  to  show  caase  why  poBsession  of  land  should  not  be 
awarded  to  the  purchaser  at  a  judicial  sale. 

Brovm  and  Murray^  and  Cofer  wnd  Marrioii^  for  the  appel- 
lant. 

W.  B.  Read^  for  the  appellees. 

By  Court,  Williams,  G.  J.  Robert  Kennedy  died  intestate 
in  the  year  1861,  leaying  an  insufficient  personal  estate  to 
pay  his  debtBi  and  a  tract  of  land  of  over  five  hundred  acres. 
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D.  P.  Befbel  adminbterod,  but  he  wts  aflerwaid  let  aside,  and 
the  estate  eommitted  to  the  hands  of  Jamea  L.  Hill,  the  aberiff, 
who  filed  a  petition  Febrnary  8, 1866^  against  the  ehildren  and 
heirs  at  law,  the  late  administrator  and  his  seeoritieB,  and  the 
creditors  of  decedent,  aTsrring  the  insnfiloieiusj  ci  the  per> 
Bonal  assets,  asking  a  settlement  and  a  sale  of  to  much  of  the 
land  as  might  be  necessary  to  pay  the  debis^ 

The  adult  children  and  heirs,  and  the  married  woman, 
Mrs.  D.  P.  Bethel,  answered,  asking  a  sale  of  the  entire  Uuid 
instead  of  a  portion  and  partition.  She  being  privily  exam* 
ined,  the  court  referred  the  matter  to  commissioners  to  take 
evidence,  reports,  etc.,  and  December  23,  1865,  rendered  a 
final  judgment  ordering  said  land  to  be  sold, — ^first  in  two 
tracts,  as  designated  by  the  sunreyor's  plat  in  the  case,  and 
then  in  gross,  and  to  report  the  sale  most  ad^antageoas  to  the 
heirs,  but  not  to  sell  unless  the  whole  tract  brought  a  sum 
equivalent  to  eighteen  dollars  per  acre.  This  sale  was  to  be 
upon  one  and  two  years'  time;  but  afaiHilil  it  not  sell  fat  that 
sum,  then  a  sufficiency  of  a  designated  side  was  to  be  sold  to 
pay  the  ascertained  indebtedness  of  one  thousand  two  hun- 
dred dollars  and  costs. 

Whether  any  attempt  to  sell  under  this  judgment  was  made 
does  not  appear;  but  December  17,  1867,  another  apparently 
original  judgment  was  rendered  "  upon  the  petition,  answers, 
various  reports,  exhibits,  surveys,  evidences,"  etc.,  without  any 
supplemental  pleadings  or  other  steps,  in  which  said  land  is 
directed  to  be  sold  on  credits  of  nine,  twelve,  and  eighteen 
months,  and  without  any  restriction  as  to  price. 

February  17,  1868,  the  commissioner  offered  said  land  fiv 
aale  in  the  manner  prescribed  in  the  first  judgment,  and  on 
the  terms  prescribed  in  the  last  one,  and  it  was  struck  off  to 
W.  C.  Bethel  at  $5,379. 

June  8,  1868,  the  commissioner  made  and  filed  his  report  of 
said  sale,  which  was  ordered  to  lie  over  for  exceptions  to  the 
thirteenth  day  of  the  month,  when  it  was  confirmed,  there 
being  no  exceptions. 

December  3,  1868,  W.  G.  Bethel,  the  purchaser,  moved  the 
court  for  a  writ  of  possession  for  said  land,  which  was  over- 
ruled. But  four  days  thereafter  a  rule  was  awarded  on  his 
motion  against  D.  P.  Bethel  and  wife,  then  in  possession  of  the 
land,  to  show  cause  why  the  purchaser  should  not  have  poe- 
seesion,  to  which  they,  together  with  Judith  Kennedy,  another 
heir,  responded  that  they,  together  with  the  three  ottier  ebil- 
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dien  and  hein,  held  said  land  jointij;  that  W.  C.  Bethel  had 
paid  no  part  of  the  purchase  price;  that  a  lien  ip  their  favor 
existed,  but  that  the  sale  was  irregular  and  void,  being  made 
in  pursuance  of  a  void  judgment;  and  upon  hearing,  the  court 
dismissed  said  rale,  and  from  which  W.  C.  Bethel  prosecutes 
this  appeal. 

The  second  judgment  does  not  appear  to  be  supplemental, 
made  upon  any  kind  of  suggestion  to  alter  or  modify  the  origi- 
nal one,  but  purports  to  be  an  original  judgment  itself. 

It  presents,  therefore,  a  dififerent  question  than  would  have 
arisen  had  it  been  a  supplemental  judgment,  made  upon 
proper  suggestions,  to  alter  or  perfect  the  original  one  in  some 
of  its  details.  There  can  scarcely  be  any  doubt  but  that  the 
commissioner  should  have  sold  strictly  according  to  one  or  the 
other,  and  could  not  combine  them. 

The  court,  having  in  the  first  judgment  disposed  of  the  case 
upon  the  petition,  exhibits,  and  evidence,  and  rendered  his 
judgment  thereon,  had  no  power  after  the  adjournment  of  that 
term  to  render  another  and  difibrent  judgment  upon  the  same 
record  without  farther  pleadings,  suggfestions,  or  evidence;  and 
such  judgment  was  therefore  a  nullity,  and  conferred  no  power 
on  the  commissioner,  whose  only  authority  for  the  sale  was 
therefore  to  be  found  in  the  first  judgment.  The  first  judg- 
ment gave  him  no  power  to  sell  the  entire  tract  for  less 
than  eighteen  dollars  per  acre,  and  that  upon  one  and  two 
years'  time;  his  sale  for  a  less  sum,  and  on  difierent  credits, 
was  therefore  wholly  unauthorized,  and  a  departure  from  the 
only  valid  judgment  in  the  case,  and  no  confirmation  of  the 
sale  could  bind  the  heirs,  especially  the  minors,  and  supply 
the  want  of  a  judgment.  Knowing  the  terms  of  the  only  valid 
judgment  in  the  case,  they  had  a  right  to  BUppose  that  the 
court  would  see  that  the  sale  should  conform  thereto,  and  were 
not  bound  to  attend  every  court  to  resist  an  unauthorized  and 
void  sale. 

The  court  fully  disposed  of  the  cause,  as  made  out  by  the 
pleadings  and  evidence  as  to  the  sale,  in  the  first  judgmenti 
and  no  other  judgment  can  be  rendered  thereon;  however,  it 
might  render  a  supplemetital  judgment^  Upon  proper  proceed- 
ings for  that  purpose. 

The  sale  can  only  be  valid  when  made  in  pursuance  of  the 
judgment,  and  no  invalid  sale  can  be  sanotifled  by  a  mere  con- 
firmation of  the  commissioner's  report. 

The  court  properly  held  that  the  la^t  judgment,  and  the  sale 
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made  in  porsaance  thereof,  were  invalid  and  nnenforeeable^ 
and  correctly  set  the  Bale  aside. 
Wherefore  said  judgment  is  affirmed* 


Ordkb  ov  Bali  cah  bi  Amkhded  Nmro  pbo  Toiro  only  by 
lome  matter  of  reocn^  or  matter  qmari  of  reootd:  SwrnmeneU  t. 
Adrnr,  91  Am.  Dec  494,  and  note  490. 

CkiNFiRMATiozr  OF  JUDICIAL  Sals,  Ewwwot  OF:  See  Koekier  t.  BaJU,  83  Am. 
Deo.  451,  and  note  457.  The  principal  case  is  cited  to  the  point  that  a  nie 
of  land  is  Talid  only  when  ma4o  in  pnrsaanoe  of  the  judgment,  and  an  in- 
▼slid  sale  cannot  be  '*  sanctified  **  by  a  mere  oonfirmatioa  of  tho 
er*B  report:  Moon  ▼.  J^tn^  53  Iowa»  20S. 


GossoM  V.  Badgett. 

f6  Bush,  117.] 

Sbtbral  Acnovs  oould  not  bi  Madttainbd  oif  JoniT  Oohtkact  before 
the  adoption  of  the  code  in  Kentncky. 

No  PBOTisiozr  OF  Kbntuckt  Codb  Abrogatbs  Prikciplb  tbat  PLAnrmv 
CAH  Rbootbr  only  upon-  proof  of  the  cause  of  action  alleged  in  hie 
pleading. 

Failure  of  Proof  Exists  under  Ck>DB  System  as  well  as  at  Commob 
Law,  when  the  plaintiff,  in  an  action  against  one  defendant,  doclaree 
upon  a  joint  nndertaking  of  the  defendant  and  another,  and  proTos  only 
a  separate  agreement  of  the  defendant;  for  there  is  a  want  of  identity 
between  the  contract  decUuvd  on  and  the  contract  proved,  which  would 
prevent  the  judgment  from  being  a  bar  to  another  action  on  the  contract 
proved.  \ 

Action  upon  contract.    The  opinion  states  the  case. 

i4.  J.  James,  for  the  appellant. 

W.  L,  Dvlaney  and  John  E,  HalaeUy  for  the  appellee. 

By  Court,  Hardin,  J.  Near  the  close  of  the  late  civil 
war,  Thompson  Gossom,  Cornelius  Jenkins,  and  John  C.  Jen- 
kins, of  Warren  County,  to  avoid  being  coerced  into  the  mili- 
tary service  of  the  United  States  under  a  draft  then  about 
being  enforced,  through  said  Oossom,  engaged  H.  M.  Garret^ 
a  "  substitute  broker  "  at  Louisville,  to  furnish  and  procure  to 
be  accepted  a  substitute  for  each  of  them,  for  the  sum  of  one 
thousand  dollars;  and  in  pursuance  of  their  arrangement  with 
Garret  they  placed  one  thousand  dollars  each  in  the  hands  of 
W.  H.  Newman,  of  Louisville,  to  be  paid  to  Garret  for  them^ 
respectively,  upon  his  complying  with  his  agreement. 

It  appears  that  shortly  afterward  they  received  informa* 
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tion  through  the  provoet-marshal  at  Bowling  Green  that  sub- 
Btitntes  had  been  furnished  and  accepted  for  Gossom  and 
Comeliufl  Jenkins,  but  bo  far  as  that  officer  had  been  informed, 
none  had  been  obtained  for  John  C.  Jenkins;  and  acting  on 
the  belief  that  this  was  so,  and  that  the  one  thousand  dollars 
deposited  hy  John  C.  Jenkins  remained  in  Newman's  hands, 
Gossom,  with  the  assent  of  Jenkins,  and  in  anticipation  of  the 
use  of  said  one  thousand  dollars,  which  it  was  believed  would 
be  refunded  by  Newman,  engaged  James  R.  Badgett,  a  sub- 
stitute broker  of  Bowling  Green,  to  furnish  a  substitute  for 
Jenkins  for  one  thousand  dollars,  which  Badgett  did,  and 
afterward  took  an  order  drawn  on  Newman  hj  said  J.  G.  Jen« 

kins,  which  is  as  follows:  — 

"  March  11,  1865. 

^'llr.  Wm.  H.  Newman,  you  will  please  pay  to  Jas.  R.  Bad- 
gett, or  order,  one  thousand  dollars,  to  pay  for  a  substitute  put 
in  by  him  at  Bowling  Green,  Kentucky. 

"John  C.  Jenkins. 

"Sarah  Jenkins." 

Newman,  having  already  paid  the  money  to  Garret  upon 
notice  that  he  had  furnished  a  substitute  for  Jenkins,  refused 
to  pay  the  order,  which  on  presentation  was  protested. 

In  January,  1866,  Badgett  instituted  this  suit  against  said 
John  C.  Jenkins  and  Sarah  Jenkins,  as  the  drawers  of  said 
order.  But  by  an  amended  petition,  filed  in  August,  I860, 
said  Gossom  was  joined  as  a  defendant,  and  the  plaintiff  set 
forth  a  joint  undertaking  by  Gossom  and  J.  C.  Jenkins,  to 
pay  him  said  sum  of  one  thousand  dollars  in  consideration  of 
his  furnishing  said  substitute  for  Jenkins. 

The  defendants  filed  separate  answers,  —  J.  C.  Jenkins  al- 
leging as  to  the  order  set  up  by  the  original  petition  that  it 
was  without  consideration,  and  procured  through  fraud,  and 
he  and  Gossom  controverting  the  material  averments  of  the 
amended  petition;  and  Sarah  Jenkins  denied  having  under- 
taken to  pay  the  plaintiff's  demand,  or  that  said  order  was 
her  act  and  deed. 

A  jury,  having  been  sworn  to  try  the  issues,  and  having 
heard  the  evidence  for  the  plaintiff,  were,  on  motion  of  John 
C.  and  Sarah  Jenkins,  directed  to  find  a  verdict  as  to  them, 
and  thereupon  a  verdict  was  returned  for  said  John  C.  and 
Sarah  Jenkins;  and  the  trial  progressed  as  to  Gossom,  and 
resulted  in  a  judgment  against  him  for  one  thousand  dollars. 
And  the  court  having  rendered  a  judgment  in  conformity  to 
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Ihete  TBrdictB,  and  refioKd  to  grm&t  a  nev  trial,  GtMsoia  pi 
dxtes  thifl  appeal. 

Although  the  evidence  oondooed  to  eetabUah  a 
lial&lity  of  the  appellant  to  the  plamtiff,  it  does  not  appear 
that  the  joint  undertaking  alleged  to  have  been  made  bj  the 
appellant  and  Jenkins  was  so  proved  that  a  joint  Tordict 
thei^on  coold  have  been  austained.  No  motion  waa  made 
during  the  trial  to  amend  the  petition  eo  as  to  oonfi>nn  the 
pleading  to  the  evidence,  nor  was  ihean  any  objection  to  the 
evidence  by  the  defisnse  on  the  ground  that  it  was  not  a^ 
plicable  to  any  issue  ibrmed  by  the  pleadings.  Bat  the  ques- 
tion was  raised  by  objections  of  the  defimdant  to  instructions 
which  were  given,  and  by  the  motion  tor  a  new  trial,  wheUier 
the  verdict,  though  in  conformity  to  the  weight  of  evidence, 
was  sustained  under  the  issue;  or  in  other  words,  whether 
there  was  noi  a  failure  of  proof  to  support  the  canae  of  action 
alleged  in  the  petition;  and  that  question  is  now  preaanted  Sor 
the  decision  of  this  court. 

It  may  be  premised  that  although,  before  the  adoption  of 
the  civil  code,  several  actions  could  not  be  maintained  upon 
a  joint  contract,  by  the  thirty-ninth  section  of  the  civil  code 
the  rule  of  the  common  law  is  so  changed  that  "  when  two  or 
more  persons  are  jointly  bound  by  contract,  the  action  thereon 
may  be  brought  against  all  or  any  of  them,  at  the  plaintiff's 
option."  Therefore  now,  upon  proper  allegation  and  proof,  a 
recovery  may  be  had  against  part  of  several .  joint  obligors 
without  suing  the  others.  But  there  is  no  provision  of  the 
code  abrogating  the  well-established  principle  that  the  plain- 
tiff in  an  action  can  only  recover  upon  proof  of  the  cause  of 
action  alleged  in  bis  pleading:  Kearney  v.  City  of  Ctmngton^  1 
Met.  (Ky.)  339.  And  although,  according  to  section  156  of  the 
code,  '^  no  variance  between  the  allegation  in  a  pleading  and 
the  proof  is  to  be  deemed  material  unless  it  has  actually  mis- 
led the  adverse  party  to  bis  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits,'^  yet  it  is  provided  by  the 
section  158  of  the  code  that  where  ''the  allegation  of  the 
claim  or  defense  to  which  the  proof  is  directed  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  genecal 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  o£  Taadanoe, 
but  a  failure  of  proof." 

As  there  was  no  objection  to  the  evidence,  nor  any  oamplaint 
that  the  defendant  was  misled  by  the  varianoe  between  the  a  vi- 
dence  and  the  {heading,  the  discrepancy  is  not  a  gxouiid  of 
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reversal  in  this  x^ourt,  unless  it  should  be  deemed  a  Mhire  of 
proof  within  the  miVMiing  of  said  section  158  of  the  code.  It 
is  ewwmtia],  thetcfoiOy  to  ascertain  finom  the  reasons  for  difr- 
tinguisfaing  between  jomt  and  se^Feral  demancbi  fimided  oor 
the  same  consideration  whether  the  snbstantiid  ri^its  of  tfa» 
partiiA  require  that  they  should  be  treated  aa  different  cauises 
of  action. 

In  the  case  of  Brown  y.  Warner^  2  J.  J.  Marsh.  87,  in  which, 
upon  a  joint  demand,  a  recovery  was  had  against  one  of  two 
defendants,  this  court  held  that  '*  the  contract,  as  charged  in 
the  declaration,  must  be  so  far  sustained  by  a  correspondence 
with  that  proved  as  to  be  identified  with  it;  then  the  judg- 
ment will  bar  another  suit  on  the  same  contract.  But  if  the 
contract  proved  varies  materially  from  that  declared  on,  the 
plaintiff  ought  not  to  recover."  And  under  our  former  system 
of  practice,  a  plahttiff  in  a  joint  action  against  aeveral  might 
recover  against  part  <mly,  the  other  defendants  being  dis- 
charged on  personal  defenses;  yet  although  his  ri^t  of  re- 
covery was  thus  reduced  to  a  single  de&ndant,  he  could  only 
reo0ver  by  proving  his  demazfed  as  alleged:  1  Chitty  on  Plead- 
ing, 45.  It  was  not  theiiefore  because  the  plaintiff  could  re- 
cover against  all  of  setveial  co-obligors  that  he  was  required  to 
sue  them  jointly,  but  because  the  contract,  being  a  j(unt  one, 
should  be  declared  upon  accordingly.  So,  as  in  this  case,  if 
the  contract  was  a  separate  undertaking,  the  plaintiff  could 
not  recover  en  the  allegation  of  a  joint  liability.  The  reasons, 
of  the  rule  requiring  this  correspondence  between  the  neces- 
sary allegation  and  proof  to  sustain  a  recovery  ore  sufficiently 
stated  in  the  case  of  Brovm  v.  Warner,  supra;  and  they  are 
equally  applicable  to  our  present  system  of  practice.  Wa 
are  of  the  opinion  therefore,  that,  although  the  evidence  in 
this  case  might  be  sufficient  to  sustain  the  verdict  of  the  jury 
in  a  separate  action  against  the  appellant,  there  was  a  &ilure 
of  proof  of  the  claim  as  set  forth  against  the  appellant,  and 
for  that  reason  the  judgment  must  be  reversed. 

The  action  of  the  court  is  complained  of  on  several  other 
grounds;  but  except  so  far  as  it  was  inconsistent  with  the 
views  we  have  expressed,  no  valid  objection  to  it  is  perceived. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  with  directions  to  allow  the  parties 
to  amend  their  pleadings. 


Whbu  PXiAnrrorF  Dmlabu  upon  Pabol  I^bomjme,  and  tha  proof  ■how» 
Ihat  hia  action  ta  baaed  upon  a  aealed  inatniment^  the  variance  ia  fata^ 
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lor  he  oumot  set  vp  one  ciiite  of  aetioii  and  prore  anottian  Domykutif  t. 
JfaftAewn^  88  Am.  Bab.  126»  and  note  129,  eitmg  prior  csms  npcm  wliftt  ooa- 
■tttatet  a  Tariaaoa.  Tha  evidoiioe  must  oorraapood  to  tha  atlagationB  aad  ba 
twafin^  to  tha  iwaaa,  and  if»  in  tha  firamination  of  witnaaana,  facta  oooia  ont 
which  would  fomiah  grovnd  for  raliaf  or  def ansa^  anch  facta  mnat  be  diva- 
gardad,  iinlaai  thay  are  wanaatad  by  tha  allagationa  in  tha  piaadingi;  JMtf 
T.  Qubrhf  86  Id.  03.  Undar  the  code  vyatem,  however,  a  Tazianoa  befewaan 
allegation  and  proof  ia  to  ba  disregarded,  nnleas  it  i^paais  to  hnTo  Bdalad  a 
party  to  hia  prejodioa:  IMok  t.  Bearer,  82  U.  828. 


MoMUBBAY   V.    ShUOK. 

[6  BUSB.  111.1 

Abticlu  abb  Pbopbblt  Sbt  Afabt  iob  Bebbiit  €fw  Faiolt 

eenaisting  of  the  debtor,  who  was  an  nnmarried  bomajlde  hoaaekeqicr, 
an  nnmarried  sUter,  and  two  brothers,  all  under  twenty-one  years  of 
age,  living  with  him,  whoae  parents  were  both  dead,  and  whoso  anpport 
and  education  he  had  assumed,  they  being  without  meana.  And  the 
court  properly  refused  to  allow  provision  to  ba  made  for  a  broUier  over 
twenty-one  years  of  age,  and  for  servants. 
Bxbmptiob  Laws  abb  hot  Ihtbndbd  to  Pbovidb  bob  Suffobt  or  Otbb^ 
ATIVB8  hired  by  debtor  to  prosecute  his  bnirinass,  either  in  coltivating 
a  f ann,  or  in  the  performance  of  other  service. 

Appeal  from  a  judgment  of  the  circuit  ooort.  The  c^unioQ 
states  the  case. 

A.  J.  JameSy  for  the  appellant. 

Handle  and  Tvler.  and  John  Rodnum^  for  the  appellee. 

By  Court,  Peters,  J.  The  object  of  the  exemptioii  laws 
was  doubtless  to  protect  from  execution,  and  secure  to  the  im- 
mediate family  of  the  debtor,  he  being  a  bona  fide  house- 
keeper, the  enumerated  articles;  the  family  consisting  of  those 
that  the  debtor  was  in  legal  contemplation  bound  to  provide 
for  by  obligations  higher  than  such  as  bound  him  to  pay  his 
debts,  and  who,  from  tender  years  and  other  disabilities^  were 
unable  to  provide  for  themselves;  but  it  was  not  the  intentioD 
of  the  legislature  to  provide  for  the  support  of  operatives  hired 
by  the  debtor  to  prosecute  his  business,  either  in  cultivating  a 
farm,  or  the  performance  of  other  service.  If  such  construc- 
tion be  given  to  the  statutes,  then  that  which  was  intended 
merely  to  secure  the  family  of  an  unfortunate  and  indigent 
debtor  against  want  would  be  soon  perverted  to  the  unholy 
purpose  of  enabling  such  debtors  as  should  be  so  disposed  to 
deprive  their  creditors  of  no  inconsiderable  amount  of  their 
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property,  and  thereby  avail  themselveB  of  the  beneficent  ob- 
jects of  the  legislature  to  perpetrate  a  fraud  on  creditors.  To 
such  a  construction  wiB  cannot  give  our  sanction. 

The  evidence  shows  that  the  debtor  was  a  bona  fide  house- 
keeper, with  an  unmarried  sister  and  two  brothers,  all  under 
twenty-one  years  of  age,  living  with  him,  whose  parents  were 
both  dead,  and  whose  support  and  education  he  had  assumed, 
they  being  without  means.  The  circuit  court,  therefore,  very 
properly  ordered  the  exempted  articles  set  apart  for  the  bene- 
fit of  the  family  thus  constituted,  and  properly  refused  to 
allow  provision  to  be  made  for  the  brother  over  twenty-one 
years  of  age  and  the  servants. 

Wherefore  the  judgment  is  aflSbrmed,  both  on  the  original 
and  cross-appeal. 

Who  18  Head  ov  Fasolt.  aitd  Who  Covwrmm  Faiolt.  —  Thia  topic 
k  treated  in  the  note  to  Wade  v.  JoneSf  61  Am.  Dec.  686-693;  and  see  oko 
the  note  to  Broum  t.  Hebard,  91  Id.  423;  Denny  y.  WkUe,  88  Id.  696;  Hoffman 
▼.  NewhcttUf  98  Id.  492;  and  Beaton  ▼.  Manfiall,  post,  p.  679.  The  principal 
ease,  and  Seaton  v.  ManhtUl,  tupra,  are  cited  in  Connaughian  v.  Sands,  32 
Wia.  387»  392,  to  the  point  that  although,  in  general,  it  is  the  hnaband^ 
father,  or  mother  who  ia  the  head  of  the  family  within  the  contemplation 
of  the  exemption  atatote,  yet  where  a  son  of  full  age  aasumea  the  obligation 
of  pronriding  for  a  widowed  mother  and  her  children,  with  whom  he  lives, 
and  who  are  dependent  npon  him,  he  is  in  l^al  contemplation  the  head  of 
the 
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OvB  Who  NiooTiATm  tob  Poucibb  of  Insubanob  for  a  oommission  paid 
by  the  company  is  an  agent  of  the  company,  within  the  statute  of  In- 
diana requiring  such  agente  to  comply  with  prescribed  conditions  in  order 
that  the  company  may  sue  on  ite  contracts,  though  he  has  no  authority 
to  bind  the  company  by  contracts. 

OoRTBAcr  ow  Insubanob  ib  Bxscutbd  at  Plagb  whbbb  Last  Act  is  Donb 
which  is  necessary  to  complete  the  transaction  and  bind  both  parties. 
This  act  may  be  the  issuance  of  the  policy  and  transmission  of  it  by  mail; 
but  where  something  further  remains  to  be  done  in  another  state,  as  the 
approval  and  receipt  of  premium  notes  by  an  agent  in  that  stete,  and  a 
delivery  of  the  policy  by  him  in  the  same  place,  that  stete  will  be  the 
place  of  the  contract^  and  not  the  stete  where  the  policy  was  issued. 

Onramaor  Void  nr  Staib  wbbbb  Mai>b  cannot  ordinarily  be  enforced  in 
•aothar  state. 
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FtaMnni  Kons  Ctarur  los  Fttuov  av  InmLurai  Wjuih  s  sot 
.ABUi  ia  Um  itote  wh««  tlie  oontiMt  «f  hmiwaiit  k  nud* 
Ibroeable  m  betmen  tbo  pwtiet  in  vuittier  itote 

AociON  upoa  promiisary  notei.   The  (^nnion  ■tetai  the 
BarrH  and  Roberts^  and  8U  John  Boyfe,  finr  the  appellant. 
WUHam  Ahooodt  for  the  appellees. 

By  Ooartf  Hardin,  J.  These  caiisee^  isfolTuig  ^piestiiimf 
Bubeiantially  analogoiui,  were  by  ooDsent  heard  together  hj 
the  Jeffersoa  court  of  oommon  pleas,  withoat  ih»  interventioD 
of  a  jury,  and  the  trial  resulted  in  a  judgment  in  favor  of  the 
plaintiffs  for  $636.50  in  each  case,  from  which  the  defendant 
has  appealed  to  this  court 

The  suits  were  upon  promissory  notes  executed  hj  the 
appellant,  in  consideration  of  insurance  undertaken  on  his 
two  steamboate,  the  Bt  Nicholas  and  St.  Charles,  by  the  ap- 
pellees, as  corporations  located  in  the  state  of  OhiO|  the  boats 
insured  being  at  the  time  at  New  Albany,  Indiana, 

The  defense  in  each  case  was,  that  the  contracts  of  insur- 
ance on  the  part  of  the  plaintiffs  were  made  by  L,  C.  Ferry, 
their  agent,  in  the  state  of  Indiana,  and  that  said  notes  were 
given  and  the  policies  of  insurance  accepted  in  that  state,  and 
4Jiat  no  action  could  be  maintained  on  the  notes,  becaoae  said 
agent  effected  the  insurance  without  having  complied  with 
any  of  the  requirements  of  the  following  act  of  the  general 
assembly  of  the  state  of  Indiana,  which  was  approved  June 
17,  1852  (1  Gavin  and  Hord's  Statutes,  372):— 

"Sec.  1.  Be  it  enacted  by  the  general  assembly  of  the  state 
of  Indiana,  that  agents  of  corporations  not  incorporated  or  or- 
ganized in  this  state,  before  entering  upon  the  duties  of  their 
agency  in  this  state,  shall  deposit  in  the  clerk's  office  of  the 
county  wherein  they  propose  doing  business  therefor  the  power 
of  attorney,  commission,  appointment,  or  other  authority  un- 
der or  by  virtue  of  which  they  act  as  agents. 

"  Sec.  2.  Said  agents  shall  procure  from  such  corporationsi 
and  file  with  the  clerk  of  the  circuit  court  of  the  county  wherein 
they  propose  doing  business,  before  commencing  the  duties 
thereof,  a  duly  authenticated  order,  resolution,  or  other  suffi- 
cient authority  of  the  board  of  directors  or  managers  of  such 
corporations,  authorizing  citizens  or  residents  of  this  state, 
having  a  claim  or  demand  against  such  corporation,  arising 
out  of  any  transaction  in  this  state  with  such  agents,  to  sue 
for  and  maintain  an  action  in  respect  to  the  same  in  any  court 
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of  this  state  of  competent  juriediction,  and  further  autborisiDg 
service  of  process  in  such  action  on  each  agent  to  be  valid 
service  on  such  corporation;  and  that  such  service  shall  au- 
thorise judgment  and  all  o^ier  proceedings  against  such  cor^ 
poration. 

^  Sec.  8.  The  service  of  the  process  on  such  agents,  in  ac- 
tions commenced  against  such  corporation,  shall  be  deemed 
a  service  on  the  corp(M:ation,  and  shall  authorise  the  same 
proceedings  as  in  other  cases. 

''  Sec.  4.  Such  foreign  corporations  shall  not  enforce,  in  any 
courts  of  this  state,  any  contract  made  by  their  agents,  or 
penione  assuming  to  act  as  their  agents,  before  a  compliance 
by  such  agents,  or  persons  acting  as  such,  with  the  provisions 
of  sections  1  and  2  of  this  act. 

''  Sec.  6.  Any  person  who  shall,  directly  or  indirectly,  re- 
ceive or  transmit  money  or  other  valuable  thing  to  or  for  the 
use  of  such  corporations,  or  who  shall  in  any  manner  make 
or  cause  to  be  made  any  contract,  or  transact  any  business  for 
or  on  account  of  any  such  foreign  corporations,  shall  be  deemed 
an  agent  of  such  corporation,  and  be  subject  to  the  provisions 
of  this  act  relating  to  agents  of  foreign  corporations. 

"  Sec.  6.  The  foregoing  section  shall  not  apply  to  persons 
acting  as  agents  for  foreign  corporations  for  a  special  or  tem- 
porary purpose,  or  for  purposes  not  within  the  ordinary  busi- 
ness of  such  corporations;  nor  shall  it  apply  to  attorneys  at 
law  as  such. 

'*  Sec.  7.  Any  person  acting  as  agent  of  foreign  corporations 
as  aforesaid,  neglecting  or  refusing  to  comply  with  the  fore- 
going provisions  as  to  agents,  shall,  upon  presentment  or 
indictment,  be  fined  in  any  sum  not  less  than  fifty  dollars." 

The  facts  proved  on  the  trial,  so  far  as  deemed  material,  are 
that  L.  G.  Ferry  resided  at  New  Albany,  Indiana,  and  was 
engaged  in  the  business  of  effecting  fire  and  marine  insur- 
ances in  the  offices  of  the  appellees  and  other  foreign 
insurance  companies;  acting  as  a  broker  in  procuring  appli- 
cations to  be  made  and  policies  to  be  issued  thereon,  which 
were  sent  to  him  at  New  Albany,  to  be  delivered  to  parties 
assured  upon  their  paying  or  arranging  in  his  hands  the  pre- 
mium rates  exacted;  and  although  he  was  not  authorized,  as 
agent  of  the  appellees,  to  take  risks,  and  bind  them  by  con- 
tracts which  they  might  not  ratify  or  adopt,  he  was  so  far  the 
employee  of  the  appellees  as  to  be  entitled  to  receive  from 
them  commissions,  as  compensation  for  his  servicea,  oa  all 
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premium  notes  or  payments  for  risks  taken  through  his 
agency  or  intervention  between  the  appellees  and  the  assured; 
and  under  a  contract  with  the  appellees,  he  looked  to  and  re- 
eved from  them  his  compensation  for  services  so  rendered, 
receiving  nothing,  and  being  entitled  to  nothing,  for  such  ser- 
vices from  the  parties  assured.  And  acting  on  the  faith  of  this 
arrangement  between  him  and  the  appellees,  he  solicited  of 
and  obtained  from  tho  appellant,  at  New  Albany,  permission 
to  apply  for  and  effect  with  the  appellees  the  insurances  on 
his  boats;  and  said  Ferry,  acting  through  his  brother,  Francis 
Ferry,  at  Cincinnati^  caused  the  policies  of  insurance  to  be 
prepared  for  delivery  to  the  appellant,  and  sent  to  said  L.  C. 
Ferry,  at  New  Albany,  there  to  be  delivered  by  him  to  the 
appellant  upon  his  executing  and  delivering  to  Ferry  for  the 
appellees  the  premium  notes  in  controversy,  which  was  done, 
and  the  notes  were  transmitted  by  Ferry  to  his  brother  at 
-Cincinnati,  who  delivered  them  to  the  appellees,  Ferry  hav- 
ing at  the  execution  of  the  notes  delivered  the  policies  to  the 
appellant. 

These  are  substantially  the  facts  conducing  to  show  the 
agency  of  Ferry  for  the  appellees;  and  it  appears  from  his 
<own  testimony  that  he  did  not  comply  with  any  of  the  require- 
ments of  said  act  of  the  Indiana  legislature. 

Admitting  that  the  arrangement  or  contract  between  the 
Appellees  and  Ferry  did  not  create  such  an  agency  in  him  as 
would  enable  him  to  bind  them  by  contracts,  or  other  acts  of 
his  not  sanctioned  or  expressly  authorized  by  them,  we  are« 
nevertheless,  of  the  opinion  that  his  general  service  of  the 
appelh^es  was  such  that  he  should  be  deemed  their  agent, 
according  to  section  5  of  the  Indiana  statute,  so  far  as  to  ren- 
tier the  contracts  made  through  his  intervention  subject  to 
the  provisions  of  the  statute,  if,  in  fact,  they  were  consum- 
mated ill  the  state  of  Indiana. 

But  as  we  construe  the  statute,  it  does  not  apply  to  con- 
tracts relating  to  insurance  made  beyond  the  limits  of  that 
«tate,  however  initiated  or  procured;  but  its  provisions  were 
intended  to  prohibit  the  enforcement  of  contracts  made  within 
that  state  through  the  agency  of  such  persons  as  the  act  de- 
scribes, without  a  compliance  with  its  reauirements.  Tb« 
principal  question  to  be  determined,  therefore,  is,  whether  tho 
contract  was  consummated  in  Indiana,  where  Ferry  and  the 
appellant  were,  or  in  the  state  of  Ohio,  where  the  inauaiica 
•companies  were  located. 
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It  has  been  repeatedly  decided  that  a  contract  of  insnranoe 
maj  be  completed  by  the  issuing  of  a  policy,  and  its  transmis- 
sion by  mail  or  otherwise  to  the  party  assured,  although  in  a 
distant  state;  and  this  is  the  import  on  this  subject  of  the  cases 
of  Hyde  v.  OoodnoWj  3  N.  Y.  266,  and  Huntley  v.  MerriU^  82 
Barb.  626.  But  in  these  cases,  and  others  to  which  we  have 
been  referred,  the  execution  and  delivery  of  the  policies  were 
the  last  acts  necessary  to  complete  the  transaction;  and  the 
transmission  of  the  policy  being  equivalent  to  an  actual  deliv- 
ery, both  parties  became  bound  by  the  contract  as  soon  as  that 
was  done,  and  therefore  the  place  from  which  the  policy  was 
so  sent  to  the  assured  was  held  to  be  the  place  of  the  oon* 
tract. 

But  there  is  a  marked  difference  between  those  cases  and 
this.  As  at  the  time  the  policies  were  sent  forward  from  Cin- 
cinnati the  premium  notes  were  still  to  be  given,  and  their 
approval  and  acceptance  by  Ferry  was  required  as  a  condition 
precedent  to  the  delivery  of  the  policies  to  the  appellant,  it  is 
manifest  that  neither  party  could  be  bound  until  the  notes 
were  accepted,  and  the  policies  delivered  by  Ferry.  This 
having  been  done  at  New  Albany,  Indiana,  that  must  be  re- 
garded  as  the  place  of  the  contract:  2  Parsons  on  Contracts, 
582. 

It  is  insisted,  however,  for  the  appellees,  that  if  said  con- 
tracts could  not  be  enforced  in  the  courts  of  Indiana,  the  notes 
were  nevertheless  not  absolutely  void,  and  the  appellees  were 
entitled  to  a  recovery  upon  them  in  the  courts  of  this  state, 
notwithstanding  the  prohibition  of  the  Indiana  statute.  But 
it  is  a  general  rule,  applicable  to  the  invalidity  of  contracts, 
that  if  void  or  illegal  by  the  laws  of  the  place  of  the  contract, 
they  are  generally  held  void  and  illegal  everywhere:  Story  on 
Conflict  of  Laws,  sec.  243.  And  where  a  contract  is  declared 
void,  or  shown  to  be  illegal  by  the  law  of  the  state  or  country 
where  it  is  made,  it  cannot  ordinarily  be  enforced  as  a  valid 
contract  in  any  other  country:  Hyde  v.  Ooodncto^  supra;  and 
unless  to  be  performed  in  some  other  country  where  the  con- 
tract would  be  legal,  which  does  not  appear  in  this  case,  such 
contracts  are  universally  held  to  be  void. 

It  seems  to  us,  therefore,  that  said  judgments  are  erroneous. 

Wherefore  the  judgments  are  reversed,  and  the  causes  re- 
manded for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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WhIEB  CoNTKAOT  IB  DtMKXD  TO  HATB  WMBK    MiML  — A  dlst&ielUID  !■ 

taken  i^  many  intiiaflitiM  betw«»  4k»  law  ffovwniif  tfca  ^validity  ol  a 
•antraot  aad  ihm  lasr  fwitHiBi^g  ifta  ooMtnutioo  aad  «CmI^  ipkata  tfaa  aon- 
traat  ia  iaa(da.ui  aaa  state  aad  ia  to  be  performed  m  saoihar;  and  iti  Talidi^ 
ia  aaid  to  be  deterauned  by  the  law  of  the  plaoe  where  it  ia  made,  and  ita 
oonatructioa  and  effect  by  Uie  law  of  the  plaoe  of  performance!  See  Bowm^ 
item  ▼.  Barnes,  5  DilL  482;  SMmenfekU  t.  Jwdw  iiiimm  ft  Fed.  Bap.  S87| 
OramB  t.  Ro^,  18  La.  464;  &  0.,  88  Am.  IIm.  M6;  tmUro,  iWadtiwff  t. 
IFeftfter,  23  Blatehf.  637.  Thia,  howafveE^  ia  a  tpMiation  apon  whi^  tbera  ia 
oonaiderable  eontcariaty  of  epinion,  as  well  as  many  liTnitMri^mi  varying  with 
changing  droamatanoes.  Theoretically,  it  abonld  be  settled  by  the  intmtioB 
of  the  parties:  ByaU  ▼.  Monk  qf  KmUmly,  8  Bnih,  IA;  Sftsry  on  OsBfliat  el 
Laws,  sec  284.  AaditraayhaatiML  gcMially  thUtheyalkU^,  aaweUM 
the  ooBstractioa  aad  eflbct^  si  a  oonfciact,  will  be^detataoiaed  by  the  ia  ias^ 
anleas  it  is  to  be  performed  ia  another  place:  Waldrtm  t.  BUekings,  8 
Abb.  Pr..  N.  8.,  369;  BaMtmm  t.  Sditm,  29  Qratt  681;  HfoU  t.  Bfmdt  ^f 
Kmhidey,  8  Bn^  193;  and  that  a  ooatraet  Toid  when  it  ia  amde  will  act  be 
enforced  elsewhere:  The  principal  casSk  Tkeae  prsKnaaaxy  i  smsrlBa  aia  ia* 
teaded  merely  to  indicated  broadly  what  maj  gpse  riaa  to  the  qasatica  whsM 
a  eontiast  is  liccmsii  to  hafra  beaa  made,  which  is  the  topb  to  be  treated  ia 
this  note. 

CoNTBAOT  ACadx  whuui  Last  Aot  ov  AflmiT  DoKS.  —  A  contract  is  com> 
plete  when  nothing  further  remains  to  be  done  to  gife  either  party  *  r%hl  ta 
haye  it  oairied  into  effect^  or  in  ether  wttrds»  wlaen  the  lartaaft  ia  daae  whioh 
ia  neoeaiaiy  to  render  tiie  ooatraet  oUigBtocy:  McuHer  ▼.  FrUh,  6  Wend.  1091; 
BamUiom  ▼.  Ljfcomkng  /ns.  Co,,  6  Pa»  8t.  339t  Therefore,  whwe  the  partiea 
are  residents  of  different  states,  the  state  where  the  final  assent  is  given,  or 
the  last  act  necessary  to  complete  it  is  done,  is  the  place  where  the  oontraot 
ia  made,  notwithstanding  all  preliminary  arrangements  mta  made  ia  the 
other  state:  The  princq^  caae;  WMaUm  t.  8i9dder,  8  Mm^  96;  £L  a,  18 
Am.  Dec.  281;  MUUken  ▼.  PraU,  125  Mass.  375;  Amu  ▼.  McCamber,  124 
Id.  85;  I^orthampion  Live  Stock  In».  Co.  ▼.  TuUJe,  40  N.  J.  L.  476;  SkkOh 
ftldt  T.  Junkermannj  20  Fed.  Rep.  357.  This  ia  the  only  uniTersal  nde  that 
can  be  stated  upon  this  subject;  bat  it  is  fondamental  aad  naivanal,  and  ia 
the  "principle  "  upon  which  all  the  caaes  are  or  ahonld  be  deoidad.  For  ea- 
ample,  in  Waldron  r.  JUteUngs,  9  Abb.  Pr.,  K.  S.,  359,  the  plaintifll  who 
waa  at  the  time  in  New  York,  agreed  with  the  defendant^  the  manager  of  an 
opera  in  Philadelphia,  to  go  there  and  make  her  debut,  and  she  waa  aasored, 
if  she  did  not  fail  in  the  estimation  of  the  pabUc  and  the  press,  of  an  engage* 
ment  upon  terms  specified  in  the  negotiation  between  the  paxtias.  In  this 
case  it  waa  held  that  the  contract  was  not  made  in  New  York,  bat  ia  Phila- 
delphia, upon  her  fulfilling  the  test  of  success.  And  so  a  receipt  aigned  in 
New  Hampshire  for  money  received  by  the  borrower's  agent  in  Massabha* 
setts,  the  receipt  being  deliyered  to  the  lender  in  tiie  latter  states  is  a  coa* 
tract  made  in  Massachusetts:  BUI  ▼.  Chase,  9  N.  B.  Sap.  80  (Haas.). 

It  has  also  been  stated  that "  the  general  rule  of  law  is^  thai  a  contract  takaa 
effsc^  as  such,  at  the  place  where  it  waa  intended  to  be  ddiTcred,  and  beoome 
operatiTC,  and  the  liability  of  the  parties  is  determined  by  the  law  of  that 
place:  Xes t.  iSfeOeei, 33  N.  Y.  616;  TUden  t.  ^ftiir,  21  Wall  246;  WapmOfK 
BankY.  £010^  81  Id.  666  ":  iKeAordsM  t.  Droyer,  23HQn,19Q^jMrDyJanaa»  J. 
This  principle  applies  especially  to  negotiable  instramentiL 

Placb  #sxBa  Aasnrr  to  Pbofobal  n  Mailbd  is  Plaob  ov  CoKraAOir. 
Where  a  parson  ia  one  state  writes  to  a  person  in  another  state  a  lattia 
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ooataining  an  ofiBBr  or  proponl,  and  the  Utter  writei  in  reply  » letter  eeoepi^ 
iag  tlM  propeeiJ,  the  coiitEeot  is  complete  when  the  letter  of  ueent  ie  de- 
mented in  the  pott-offioe,  preperly  eddreesed:  BfaOkr  v.  Friih,  6  Wend.  103| 
Adams  ▼.  LkuMl^  I  Bam.  k  Aid.  681;  DmUop  ▼.  Biggins,  1  H.  L.  Ou. 
iSl;  8todk»  ▼.  CcHins,  7  Meee.  k  W.  615;  see  KeimedyY.  Lee,  8  Mer.  452. 
And  the  plaoe  of  the  contract  ia  the  place  where  the  letter  of  acceptance  la 
mailed,  and  not  the  place  where  the  letter  ia  received:  Vmssetr  ▼•  Camp,  14 
Barb.  341;  Clarh t.  Daks,  20  Id.  42;  BeUr.  Paebard,  69  Me.  105;  Taglos t. 
MerehmUs*  Ins,  Co.,  9  How.  390;  MdiUyre  ▼.  Parks,  8  Met.  207.  Thia  mle 
appliea,  althon^^  the  party  execnting  the  agreement  dedarea  in  effect  tiiat 
he  doea  not  intend  to  be  boond  until  he  receiyea  an  answer  from  the  other 
party  with  a  duplicate  of  the  contract  executed  by  him;  for  in  such  case  the 
aiereement  ia  perfected  ao  aa  to  make  it  mutually  obl]gatciqr»  when  the  du- 
^cate  executed  ^y  the  party  to  whom  it  waa  aent  for  execution  ia  deposited 
in  the  post-office,  addresaed  to  the  other  party:  Vassar  ▼.  Camp,  14  Barb.  341. 
OuARANTT  is  a  coutract  which,  like  a  promissory  note,  need  be  signed 
and  executed  by  but  one  party.  Such  being  the  case,  it  ia  immaterial 
where  the  mere  formal  execution  of  the  paper  writing  talcea  place;  but  the 
location  of  the  contract  wiQ  be  the  place  where  it  is  put  into  operation  and 
effect.  Therefore,  where  a  person  draws  up  and  signs  a  guaranty  in  one 
state  and  sends  it  to  a  person  in  another  state,  the  contract  is  complete  only 
when  the  guaranty  is  received  and  acted  on  by  the  latter,  and  not  before, 
and  the  latter  state  is  the  place  of  the  contract:  MtXSken  ▼.  PraU,  125  Maaa. 
375;  Richardmm  ▼.  Draper,  23  Hun,  188;  see  Jwdam  ▼.  Dobbins,  122  Maaa.  16& 
In  MiWhen  ▼.  Pratt,  supra.  Gray,  C.  J.,  says:  "The  general  mle  is,  that 
the  validity  of  a  c(ditract  is  to  be  determined  by  the  law  of  the  state  in  which 
it  is  made;  if  it  is  valid  there,  it  is  deemed  valid  everywhere,  and  will  sus- 
tain an  action  in  the  courts  of  a  state  whose  laws  do  not  permit  such  a  con- 
tract: Scudder  v.  Unhn  National  Bank,  91  U.  S.  406.  Even  a  contract 
expressly  prohibited  by  the  statutes  of  the  state  in  which  the  suit  is  brought^ 
if  not  in  i^elf  immoral,  is  not  necessarily  nor  usually  deemed  so  invalid  that 
the  comity  of  the  state,  aa  administered  by  its  courts,  will  refuse  to  entertain 
an  action  on  such  a  contract  made  by  one  of  its  own  citizens  abroad  in  a  state^ 
the  laws  of  which  permit  it:  Oreenwood  v.  Curtis,  6  Mass.  358;  Mclntgre  v. 
Parts,  3  Met.  207.  H  tbe  contract  is  completed  in  another  state,  it  makea 
no  difference  in  principle  whether  the  citisen  of  tiiis  state  goes  in  person  or 
sends  an  agent,  or  writes  a  letter  across  the  bonndaidy  line  between  the 
two  statea.  As  was  laid  down  by  Lord  Lyndhurst:  'If  I,  residing  in  Eng- 
land, send  down  my  agent  to  Scotiand,  and  he  makes  contracts  for  me  there^ 
it  is  the  same  aa  if  I  myself  went  there  and  made  them ':  Paitimm  v.  Mills,  1 
Dow  ft  0.  342,  363.  So  if  a  person  residing  in  this  state  signs  and  tranamitiy 
either  by  a  messenger,  or  though  the  post-office,  to  a  person  in  another  stato^ 
a  written  contract  which  requires  no  special  forma  or  solemnities  in  its  exe- 
cution, and  no  signature  of  the  person  to  whom  it  ia  addreased,  and  ia  assented 
to  and  acted  on  by  him  there,  the  contract  ia  made  there,  just  aa  if  the  writer 
pcfsonally  took  the  executed  contract  into  tiie  other  state,  or  wrote  and 
aigned  it  there;  and  it  is  no  objection  to  the  maintenance  of  an  action  thereon 
here  tiiat  such  a  contract  is  prohibited  by  tiie  law  of  tiiis  commonwealth: 
Me/ntyre  v.  Parks,  above  dted.  The  guaranty  bearing  date  of  Portland,  in 
the  atate  of  Maine,  waa  executed  by  the  defsndant,  a  married  woman,  having 
her  home  in  tids  commonwealth,  aa  collateral  aecurity  for  the  liability  of  her 
husband  for  goods  sold  by  the  plaJntiflb  to  him,  and  waa  sent  by  her  through 
him  by  mail  to  the  plaintifh  at  Portland.    The  sales  of  the  goods  ordeied  by 
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him  from  the  plaintiib  »t  PorUand,  and  there  deliyered  by  them  to  him  in 
person,  or  to  a  carrier  for  him,  were  made  in  the  state  of  Maine:  OraM  r. 
Nelaon,  1  Gray,  636;  iTZine  r.  Baker^  09  Haas.  253.  The  contract  between 
the  defendant  and  the  plainti£b  was  complete  when  the  goaianty  had  been 
received  and  acted  on  by  them  at  Portland,  and  not  before:  Jordan  ▼.  IM- 
(tTU,  122  Id.  168.  It  must  therefore  be  treated  as  made  and  to  be  performed 
in  tiie  state  of  Maine." 

Sales.  —  Sales  of  personal  property,  whether  made  to  the  vendee  person* 
ally,  or  ordered  by  letter,  are  regarded  as  made  at  the  place  where  th« 
Tender  shows  his  assent  to  the  proposal  by  delivering  the  goods  to  a  carrier 
for  the  vendee;  and  if  valid  in  that  plaoe,  may  be  enforced  in  the  state  of 
the  vendee's  residence:  MUUten  v.  PraU,  125  Mass.  374;  OrcuU  v.  Nelmm^ 
1  Gray,  536;  Alberger  v.  Manin,  102  Mass.  70;  Sly  v.  fTe&afer,  102  Id.  304; 
Broekway  v.  Mahneyt  102  Id.  308;  see  Ktmt  v.  Baker,  99  Id.  254;  Ftndi  t. 
Mansfield,  97  Id.  89;  Marehant  v.  Chapman,  4  Allen,  362;  Hardy  v.  PoUer, 
10  Gray,  89;  BSgh  v.  James,  5  Allen,  107;  Dohn  v.  Cfreen,  110  Mass.  322; 
Jamnon  v.  Qregory,  4  Met.  (Ey.)  370;  Oarland  v.  Lane,  46  N.  U.  24S, 
(These  cases  involve  the  question  of  a  violation  of  liquor  laws.)  But  the 
contract  may  be  complete  without  delivery,  and  the  locality  of  the  con- 
tract may  be  the  state  where  the  vendee  resides,  if  the  contract  of  sale  be 
fully  agreed  to  in  that  state  by  the  vendor  or  his  duly  authorized  agents 
Wdl  V.  Cfolden,  141  Mass.  364;  WMer  v.  Howe,  36  Mich.  150;  see  Bowman 
DisUUing  Co,  v.  NttO,  34  Kan.  724;  Femtman  v.  Saicks,  33  Id.  62;  S.  C,  52 
Am.  Rep.  547;  Parsons  Oil  Co,  v.  BoytU,  44  Ark.  230.  So  it  is  held  that 
assumpsit  may  be  maintained  in  Rhode  Island  for  breach  of  a  contract  of  sale 
there  made,  and  there  valid,  of  goods  in  process  of  manufacture,  although 
the  delivery  was  to  take  place  in  New  York,  and  though  the  contract  was 
invalid  by  the  New  York  statute  of  frauds:  Hunt  v.  Jones,  12  R.  I.  265. 
But  where  a  contract  signed  in  Massachusetts  for  the  purchase  of  whisky 
clearly  contemplates  that  the  title  shall  pass  when  the  whisky  is  in  a  bonded 
warehouse  in  Kentucky,  the  contract  is  for  a  sale  to  be  made  in  Kentucky, 
and  evidence  that  the  seller  had  no  license  in  Massachusetts  is  immaterial: 
SJterUy  v.  MeCormick,  1.^  Mass.  126;  see  "Agent,"  h^flxu 

AoBNT.  — A  principal  may  anthoruEC  his  agent  to  make  contracts  for  him» 
and  if  he  make  such  contracts  in  foreign  states,  it  is  the  same  as  if  the  prin- 
cipal were  there  in  person.  The  locality  of  the  contract  is  the  state  where 
it  is  made,  and  is  not  at  all  afifected  by  the  domicile  of  the  principal:  Pa^ 
tison  V.  Mills,  I  Dow  &  C.  342,  363,  per  Lord  Lyndhurst;  MUliken  v.  PraU^ 
125  Mass.  375;  Malpiea  v.  McKown,  1  La.  248.  Where,  however,  the  agent 
is  not  authorized  to  make  contracts,  but  only  to  solicit  orders,  as  is  usually 
the  case  with  commercial  travelers,  and  when  he  receives  an  order  reports 
it  to  his  principal  for  approval,  the  last  act  necessary  to  render  the  contract 
complete  and  obligatory  is  this  act  of  approval  and  ratification  on  the  part 
of  the  principal;  therefore,  the  place  where  the  contract  is  made  is  the  place 
where  the  principal  resides  and  ratifies  and  approves  the  contract  solicited 
and  secured  by  the  agent:  Tegler  v.  Shipman,  33  Iowa,  194;  Taylor  v.  Picheit, 
52  Id.  469;  Engs  v.  Priesi,  65  Id.  232;  Oliver  v.  Lake,  3  La.  Ann.  78;  FuOer 
V.  Leet,  59  N.  H.  163;  Laulen  v.  Bowan,  59  Id.  215;  Mack  v.  Z«e,  13  R.  L 
293;  Shuenfeldt  v.  Junlcermann,  20  Fed.  Rep.  357. 

But  where  by  the  terms  of  the  sale  the  title  was  not  to  pass  until  pay- 
ment by  the  vendees,  which  was  to  be  made  in  the  state  where  the  vendees 
were  domiciled,  to  the  agent  in  that  state,  the  contrr  twu  oompleted  i\  that 
•tate«  and  was  governed,  as  to  its  validity,  by  the  !  { i  c  that  stat  i  Lewi» 
V.  MeCabe,  49 Conn.  141;  see  "Insurance," ^ra. 
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Xhsubahob.  -*  A  oontraot  of  innmiica  ii  made  irh«re  the  laataot  neoeaMuy 
to  complete  the  oontnot  le  done:  The  principal  case.  This  is  ireqnently  th« 
iHoanoe  of  the  policy  by  the  company.  And  therefore,  when  the  agent  of 
the  company  in  another  state  forwards  to  the  company  at  its  home  office  aa 
application  for  insurance  made  to  him,  for  approval  and  the  issoance  of  a 
policy,  if  nothing  farther  remains  to  be  done  but  the  issoance  of  the  policy, 
the  contract  is  complete  when  the  policy  is  issued  and  mailed,  and  therefore 
the  contract  will  be  governed  by  the  law  of  the  state  where  the  home  office 
is  situated;  and  this  is  also  true,  though  the  policy  is  sent  to  the  agent  to  be 
by  him  deliyered  to  the  insured:  ShaUuck  v.  Mutual  L\ft  Ins.  Co.,  4  Cli£  698; 
Tayloe  ▼.  Merchants"  Fire  Ina.  Co,,  9  How.  390;  Northampton  Live  Stock  Ins. 
Co.  y.  Tuttle,  40  K.  J.  L.  476;  Wetiemv.  Oeneaeee  Ins,  Co,,  12  N.  T.  25S;  but 
me  In  re  State  qf  PemuyJvama  Ina.  Co,,  22  Fed.  Rep.  109.  In  NorthampUm 
Live  Stock  Ina,  Co.  r.  TuUle,  40  N.  J.  L.  476,  Van  Syckel,  J.,  says:  "Thatcher 
%cted  as  the  agent  of  the  company,  with  authority  to  receive  applications. 
He  received  the  defendant's  application,  with  the  premium,  which  he  trans- 
mitted to  the  company  at  its  place  of  business  in  Pennsylvania.  By  the 
express  terms  of  the  receipt  given  by  the  agent  to  the  defendant,  the  com- 
pany had  the  option  to  approve  the  application  and  issue  a  policy,  or  to  re- 
ject it  and  refund  the  premium.  It  was  a  mere  proposition,  from  which  the 
parties  might  have  receded,  and  not  a  contract.  Approval  by  the  company 
was  necessary  to  ripen  it  into  a  contract.  Not  until  then  did  the  minds  of 
the  parties  come  together,  and  invest  the  transaction  with  the  attributes  of 
a  valid  agreement.  The  contract  of  insurance  must  be  regarded  as  having 
been  made  when  the  company  approved  the  defendant's  application,  and  is- 
sued and  transmitted  to  him  their  policy;  citing  Hyde  v.  Qoodnow,  3  N.  Y. 
266;  HufUley  v.  MerriU,  32  Barb.  626.  The  contract  must  be  held  to  have 
been  made  where  the  last  act  necessary  to  complete  it  was  done.  Although 
there  is  some  conflict  in  the  cases,  I  think  the  weight  of  authority  is,  that 
where  the  offer  of  the  insured  was  accepted,  and  the  policy  deposited  in  the 
poet-office  by  the  company,  properly  addressed  to  the  insured,  the  contract 
was  made.  It  did  not  remain  incomplete  until  the  insured,  by  receiving  the 
policy,  was  notified  of  the  acceptance  of  his  proposaL"  It  is  held,  however, 
that  a  statute  covering  policies  "  delivered  '*  in  the  state  where  it  is  enacted 
will  govern  a  policy  of  insurance  sent  by  the  home  office  to  the  state  agent 
for  delivery  to  the  insured:  WcUl  v.  Equitable  Life  Assur.  Soc,  32  Id.  273, 
dting  WMU  V.  //is.  Co,,  4  Dill.  177;  Fletcher  v.  Ins.  Co,,  13  Fed.  Rep.  626; 
8.  C,  117  U.  S.  619;  6  Sup.  Ct.  837;  Erhman  v.  Ins,  Co.,  1  McCrary,  123; 
In  re  State  qf  Pennsybmnia  Ins.  Co.,  22  Fed.  Rep.  109;  Paul  v.  Virginia,  8 
WaU.  168. 

But  where  anything  remains  to  be  done  by  the  agent  in  the  state  to  which 
the  policy  is  sent,  except  delivery,  as  where  he  is  required  to  countersign 
the  policy  before  delivery,  this  act  of  countersigning  becomes  the  last  act, 
and  the  contract  is  controlled  by  the  laws  of  that  state;  and  if ,  as  in  the 
principal  case,  the  foreign  corporation  has  not  complied  with  the  laws  of  that 
state,  the  policy  will  be  void:  Northwestern  Mut.  Life  Ins,  Co,  v.  EllioU,  7 
Saw.  17;  ShaUuck  r.  Mutual  Life  Ins.  Co.,  4  Cliff.  698;  Cromwell  v.  Boyai 
Canadian  Ins.  Co.,  49  Md.  366;  Beebner  v.  Eagls  Ins.  Co.,  10  Gray,  131; 
Todd  V.  StaU  Ins.  Co.,  11  Phila.  .356;  see  Hyde  v.  Qoodnow,  3  K.  Y.  266; 
HwiUky  T.  Merrill,  82  Barb.  666;  May  on  Insurance,  sec.  66. 

Where  an  agent  of  an  English  insurance  company  was  authorised  to  make 
agreements  to  insure^  snoh  an  agreement  made  by  him  in  Scotland  was  a 
Sooieli  oootmott  AOiom  F.  4bL.Ins.Ca.  y.  MiOs,  8  App.  Gas.  218;  8.  a,  1 
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Doirl^aSiS;  aad when tbinim * MffMftiateiM  wlitfng  «» 
aiioe  frf  »  hMoa  ftgtfintt  fif%  ti»  iMWwmt  •ompiMi^  HHiUiig  kttM»m  tiM 
vpon  whieh  they  w«M  willi&g  to  iiuni«»  tlM  ooalMuA  !««•  cemplito 
faimiredplM6dalelABriiitlMpoll^allo»MiO0|illi^  ffVifiiB  ▼.  lAr- 

dkmto*  /m.  O).,  9  How.  890. 

Factob^s  Abvahcxs.— 'tn  th«  absetiee  of  oostkuy  stfptikittey  a 
•ion  merchuit'B  accoant  for  advances  to  a  oostomer  in  aaotlief  state,  on 
iignments  to  be  made,  ia  governed  by  the  law  of  the  merdtant's  donieilef 
Buah  V.  Nance,  61  Miss.  237;  Ward  r.  Votbmrg,  dl  Fed.  Rep.  12;  Oo(Mg9  ▼. 
Poor,  15  Mast.  427;  Consequa  ▼.  Patnuhg,  8  Johns.  Oh.  687,  610;  BaiMetr, 
HamilUm,  3  La.  Ann.  401;  Lannuae  ▼.  Barber,  8  Wheat.  101,  146;  Granl  r. 
J7ea^,  3  Sum.  523;  BayU  ▼.  Zaeharie,  6  Pet  635,  643,  644. 

Nbootzabls  Instritm^ts.  —  Where  notes  are  made  in  one  state  for  d»* 
livery  and  negotiation  in  another,  the  law  of  the  latter  state  gorema  ihm 
contract:  Commercial  Bank  r.  Simpaon,  90  N.  C.  467;  StrawMdffe  v.  BobinBomt 
5  Gilm.  470;  S.  0.,  50  Am.  Dec.  420;  Bari  r.  WdU,  52  IoWa»  56;  MtMng  r. 
SatHtr,  3  Met.  (Ky.)  285;  8.  0.,  77  Am.  Deo.  172;  BeUv.  Packard,  69  Msl 
105;  Johnson  v.  Oawtry,  83  Ma  339;  Providence  etc  Bank  v.  Proet,  14  Blatohl 
233.  But  see  Howemtein  v.  Barnes,  5  DilL  482.  So  where  two  persons  sent 
their  signatures  from  their  residence  to  another  state,  with  the  intentidi  that 
the  blanks  should  be  filled  np  into  a  promissory  note^  to  be  naed  la  Uie  plaoa 
where  the  paper  was  sent>  the  court  held  that  when  perfected  by  the  payea^ 
and  made  payable  in  the  latter  place,  the  note  was  subject  to  the  laws  of 
that  place:  Fanl  v.  Miller,  17  Gratt.  47;  SnaUh  r.  Uingay,  1  Maule  k  3.  87. 

Indorsements,  —  An  indorsement  of  a  note  or  bill  b  regarded  as  a  new  con* 
tract,  and  the  rights  and  liabilities  of  an  indorser  are  governed  by  Hie  law 
of  the  place  where  the  indorsement  is  made:  Dun  v.  Adams,  1  Ala.  527;  Lowr$ 
V.  Western  Bank  of  Georgia,  7  Id.  120;  Levy  v.  Cohen,  4  Ga.  I;  Teatmanr. 
Cullen,  5  Blackf.  240;  Bank  qfllUnois  v.  Boudy,  3  McLean,  268;  Holhrock  t. 
Vibbard,  3  111.  465;  S/umlUnv.  Cooper,  8  Blackf.  41;  Buni  V.  Stamdari,  16 
Ind.  33;  S.  0.,  77  Am.  Dec.  79;  Pose  v.  Pork  Bank,  20  Ind.  94;  Hyatt  r. 
Bank  qf  Kentucky,  8  Bush,  193;  Powers  v.  Lynch,  3  Mass. 77;  WHUamiSY,  Wads^ 
1  Met.  82;  CowperthwaiU  v.  Sheffield,  1  Sand.  416;  Aymar  v.  Sheldon,  IS 
Wend.  439;  Nichols  v.  Porter,  2  W.  Va.  13.  But  indorsement  implies  a  trans- 
fer, and  if  the  indorsement  is  made  in  one  state,  and  the  delivery  of  the  inatm- 
ment  is  made  in  another,  the  law  of  the  latter  controls:  Staf{fbfd  v.  Prtitt,  87 
Ga.  243;  S.  C.,  73  Am.  Dec.  734;  Oayr,  Ravney,  89  111.  221;  Brigger,  Latham, 
13  Pac.  Rep.  393  (Kan.);  Young  v.  Harris,  14  B.  Mon.  596;  S.  C,  61  Am. 
Dec.  170;  Cook  v.  LUchfield,  5  Sand.  830;  Stubbs  v.  CoU,  30  fWL  Eep.  417; 
Home  V.  Bouquetts,  L.  XL  3  Q.  B.  514;  Edwards  on  Notes  and  Bills^  sec 
403;  Daniel  on  Negotiable  Instruments,  seo.  868;  2  PfersoDS  on  BiUi  and 
Notes,  327. 

In  delivering  the  opinion  of  the  court  in  Brigg$  v.  Latham,  13  Pw.  Rep. 
893,  395-397  (Kan.),  Johnson,  J.,  says:  "  The  only  question  presented  for  de- 
termination is,  whether  the  indorsement  of  the  notes  by  the  defendant  is  an 
Illinois  or  a  Missouri  contract  Tho  notes  were  never  protested,  nor  did  Um 
defendant  ever  receive  notice  of  their  non-payment;  and  this  WM  her  defense. 
Under  the  laws  of  Illinois,  no  protest  or  notice  waa  neoeesaty  to  fix  the  lia 
bility  of  the  defendant  as  indorser;  but  the  laws  of  Missouri,  like  our  own, 
require  protest  and  notice.  We  think  that  the  law  of  Missouri  motft  ceiitroL 
The  indorsement  was  written  by  the  defendant  mpon  the  baek  of  the  notsi,  at 
her  residence  in  Blinoisi  where  she  plaoed  them  in  the  hattdi  of  her  hnebuwd 
for  negotiation.    Has  act  did  not  operate  to  transfer  the  nolea^  nor  dU  it 
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complete  the  contraet  of  mdonaiiMnt.  ....  The  mere  circumstftnce  that  tLo 
defendant  wrote  her  name  on  the  notes  in  Illinois  is  therefore  nnimportaiit. 
They  were  placed  in  the  hands  of  her  husband  to  be  negotiated  and  sold,  nol 
at  any  particular  place,  nor  to  anypaztlciilar  person,  bnt  were  to  be  disposed 
of  by  him  wherever  and  to  whomsoever  he  oonld.  He  carried  them  to  Mis* 
sonri,  where  he  sold  and  delivered  them  to  Donbar.  Until  that  time,  the 
notes  were  in  the  control  of  the  defendant,  and  the  transfer  or  oontraot  of  in- 
dorsement was  not  completed  till  then.  The  indorsement  is  a  separate  and 
sabstantive  contract,  and  is  not  neoessarily  controlled  either  by  the  place  of 
payment  name^  in  the  notes,  or  by  the  residence  of  the  indorser.  The  gen* 
eral  mle  is,  that  contracts  ol  this  diaracter  are  to  be  constrned,  and  their 
effect  determined,  according  to  the  laws  of  the  state  in  which  they  are  made^ 
unless  it  appears  that  they  ute  to  be  performed  in  or  aooording  to  the  laws 
of  anoUier  state 

"  Judge  Story  supposes  a  case  wh«rs  a  negotiate  bill  of  ezehange  is  drawn 
in  Massachusetts,  on  England,  and  is  indorsed  in  New  York,  and  again  by 
the  first  indorsee  in  Pennsylvania,  and  by  the  seoond  In  Maryland,  and  the 
bill  is  dishonored,  the  law  relating  to  damages  in  these  states  being  different; 
and  the  inquiry  is  made.  What  rule  is  to  govern  in  respect  to  damages  ?  He 
says:  '  The  answer  is,  that  in  each  case,  the  lea  loH  eomH/raehu.  The  drawer 
is  liable  on  the  bill  according  to  the  law  of  the  place  where  the  bill  was 
drawn,  and  the  successive  indorsers  are  liable  on  the  bill,  according  to  the 
law  of  the  place  of  their  indorsement,  every  indorsement  being  treated  as  a 
new  and  substantive  oontraot  *:  Story's  Oonfliot  of  Laws,  sec  314 

"  The  plaintiff  contends  that  the  fact  that  the  parties  to  the  indorsement 
were  all  residents  of  the  state  of  IllinoiB,  and  the  circumstances  under  which 
the  transfer  was  made  in  St.  Louis  take  the  case  out  of  the  general  rule 
which  we  have  been  considering.  It  is  urged  that  the  parties  were  tempora- 
rily in  Missouri,  and  being  dtisens  of  Illinois  are  presumed  to  have  contracted 
with  reference  to  the  law  of  that  state  with  which  they  were  familiar,  and 
not  according  to  the  laws  of  Missouri,  where  tiiey  happened  to  be.  We  are 
referred  to  the  case  of  Vimuna  v.  Arnold,  31  Ga.  210,  as  an  authority  for  this 
position.  That  was  a  case  where  the  makers  and  indorsers  of  the  note  re- 
sided in  Georgia,  and  the  indorsements  were  made  and  delivered  in  Tennes* 
see  to  the  agents  of  the  plaintifEs,  who  were  residents  of  New  York.  It  was 
claimed  that  it  was  a  Tennessee  contract;  but  the  court  ruled  that  it  being 
known  and  understood  that  the  indorsers  resided  in  Georgia,  and  were  in 
Tennessee  for  the  sole  purpose  of  effecting  negotiations,  and  as  a  matter  of 
convenience,  and  the  plaintiffs'  agent  only  happened  to  be  in  Tennessee  at 
the  time  of  the  transfer,  all  the^Huties  must  be  deemed  to  have  contemplated 
Georgia  as  the  place  of  performance,  and  to  be  governed  by  its  laws.  Our 
attention  is  also  called  to  a  case  supposed  by  Mr.  Danieb  in  his  work  on  ne- 
gotiable instruments,  section  876^  of  a  business  transaction  between  a  Virginian 
and  a  Kentuckian  who  were  transiently  in  CSalifomia,  and  that  the  former 
should  accept  the  bill  of  the  latter,  payable  in  the  future,  but  not  expressly 
at  any  particular  place,  and  he  raises  the  question  whether  it  would  be  deemed 
a  Virginia  or  a  California  acceptance.  He  sajrs:  'The  criterion  to  apply 
would  be,  whether  or  not  the  acceptance  was  to  be  paid  in  California  or  in 
Virginia.  If  the  Virginian  were  m  IroiMftii, — that  is,  merely  there  for  a  par- 
ticular negotiation,  or  for  convenience,  or  merely  casually  passing  through 
the  state,  without  any  local  business  established  there,  —  the  single  transac- 
tion would  be  governed  by  the  law  of  his  domicile^  where  it  is  presumed  he 
would  be,  and  where  it  is  presumable  he  would  discharge  his  obligation  at 
Ax.  Dbc.  Vol.  XCIX— 48 
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Uftturity;  bat  otherwiie  the  law  of  CUifomia  would  govern/    [See  ^^ftw^ 

Acoeptaaoe."] 
Jadge  8tory  sajra  that  some  jurists  have  adopted  the  opinion  tbat»  whec« 
a  eontract  is  made  between  foreigners  belonging  to  the  same  country  whm 
are  not  domiciled,  bnt  are  merely  transient  persons  in  the  place  where  tfa« 
contract  is  made,  it  onght  to  be  goremed  by  the  laws  of  their  own  country. 
He  then  proceeds:  '  Without  undertaking  to  say  that  the  exception  may  not 
be  well  founded  in  particular  cases  as  to  persons  merely  in  trantUu,  it  may 
unhesitatingly  be  said  that  nothing  bnt  the  clearest  intuition  on  the  part  oi 
the  foreigners  to  act  upon  their  own  domestic  law,  in  exclusion  of  the  law  of 
the  place  of  contraot,  ought  to  change  the  application  of  the  genenl  rule  *: 
Story's  Conflict  of  Laws,  sec.  273. 

"The  facts  of  this  case  do  not  bring  it  within  any  of  these  or  the  other 
authorities  cited  by  the  plaintiff.  It  is  true,  the  defendant  and  her  husband, 
as  well  as  Dunbar,  to  whom  the  notes  were  sold,  were  residents  and  citizens 
of  Illinois;  but  there  was  nothing  in  the  language  of  the  indorsement,  or  £■ 
the  circumstances*  of  the  case,  to  show  that  they  contracted  with  reference  ta 
the  laws  of  Illinois.  L.  D.  lAtham,  husband  and  agent  of  the  defendant^  wan 
a  conductor  on  a  railroad  running  into  St.  Louis,  Missouri.  That  city  was  ihm 
end  of  his  run,  and  was  also  his  headquarters.  Dunbar  was  also  a  passenger^ 
conductor  on  a  railroad,  and  his  route  was  from  Louisiana,  Missouri,  tfaroug^k 
Illinois  to  St.  Louis,  Missouri  His  headquarters  were  in  St.  Louis,  and  ka 
kept  some  of  his  valuable  papers  in  a  bank  or  safe  deposit  in  that  city.  They 
met  in  St.  Louis,  the  headquarters  of  both  when  not  in  charge  of  their  trains 
without  any  previous  arrangement  that  they  should  so  meet,  and  the  notes 
were  there  transferred.  They  were  not  transiently  in  Missouri,  nor  did  they 
go  there  for  the  sole  purpose  of  making  the  contract^  as  was  done  in  ihm 
Georgia  case.  Neither  were  they  la  transUu,  or  merely  casually  passiag 
through  the  state  of  Missouri,  without  a  business  established  there,  like  the 
case  supposed  by  Mr.  Daniels,  and  as  stated  by  Judge  Story:  'Nothing  baft 
the  clearest  intention  on  the  part  of  foreigners  to  aet  upon  their  own  do- 
mestic law,  in  exclusion  of  the  law  of  the  place  of  contract,  ought  to  change 
the  application  of  the  general  rule.*  Much  of  their  time  was  necessarily 
spent  in  St.  Louis,  and  in  fact  that  city  may  be  said  to  have  been  their  plaos 
of  business.  For  several  years  before  the  transaction  in  question,  they  had 
been  engaged  as  conductors  on  railroads  running  into  St.  Louis,  and  during 
all  that  time  they  maintained  business  headquarters  there.  In  addition  to 
this,  Dunbar  kept  his  valuable  papers  in  St.  Louis,  instead  of  in  Illinois, 
indicating  that  that  was  a  place  where  at  least  some  of  his  business  was 
transacted.  The  contract  of  indorsement  Was  actually  made  in  Missouri; 
and  under  the  circumstances  mentioned,  it  cannot  be  said  that  it  was  made 
in  contemplation  of  the  Illinois  law,  or  that  the  parties  intended  that  it 
should  be  interpreted,  and  their  liability  determined,  by  the  laws  of  a  states 
other  than  where  the  contract  was  entered  into."  And  the  judgment  of  tke 
lower  court  was  affirmed,  all  the  justices  concurring. 

The  contract  of  indorsement,  however,  is  presumed  to  have  been  made  at 
the  time  and  place  of  the  execution  of  the  note:  PaUenon  v.  CarrtU,  60  Ind. 
128.  But  the  indorser  is  liable  for  interest^  under  the  law  of  the  place  en 
which  the  bill  is  drawn,  or  where  the  note  is  payable:  See  MfUltn  v.  ifbrH4 
2  Pa.  St.  86;  Peck  v.  Moffo,  14  Vt  33. 

AeeepUineef  like  indorsement,  is  governed  by  the  law  of  the  place  where  it 
is  made:  Allen  v.  Merehant^  Bank,  22  Wend.  215;  CcnmenM  Damk  v.  Tor- 
num,  49  N.  Y.  209;  fforcester  Bank  v.  WeSk,  8  Met.  107;  Kdi^  v.  8mUk,  1 
Met.  (Ky.)  313;  WAHer  v.  Ilowe  Machine  Co.,  8  AO.  Bep.  482  (Conn.); 
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r.  Otoen,  4  Barn.  &  Aid.  654;  but  tee  Frcmlerr.  WarfieJd^  17  Hiss.  220;  or  by 
the  law  of  the  domicile  and  place  of  business  of  the  acceptor,  if  at  the  time 
of  the  acceptance  he  was  temporarily  in  another  state:  Frieraon  r.  CfcdbntUh, 
12  Lea,  129.  An  acceptance  for  the  pnrpoee  of  negotiation  in  another  state, 
the  bill  being  sent  there  for  that  purpose,  is  an  acceptance  in  that  state:  TU^ 
den  V,  Blair,  21  WalL  246.  But  a  promise  to  accept  is  governed  by  the  laws 
of  the  sUte  where  made:  8eoU  v,  Pilkington,  15  Abb.  Pr.  280. 

Mortgage  in  One  State,  and  Note  Pat  able  in  Another. — Mortgage 
notes  executed  in  Indiana,  and  secured  by  mortgage  on  lands  in  that  state, 
the  amount  of  the  loan  for  which  the  notes  were  given  being  paid  in  that 
state,  are  Indiana  notes,  though  the  payee  resided  in  New  York,  where  some 
of  the  notes  were  payable;  for  the  contracts  are  to  be  regarded  as  executed 
in  Indiana,  and  to  be  governed  by  the  laws  of  that  state,  and  they  are  not 
void  for  usury  under  the  laws  of  New  York:  Thompson  v.  JSklwarda,  85  Ind. 
414,  citing  Arnold  v.  PoUer,  22  Iowa,  194;  Chapman  v.  Hoberiaon,  6  Paige, 
627;  Pine  v.  Smith,  11  Gray,  38;  Bank  v.  Lewin,  45  Barb.  340;  Levy  v.  Levy, 
78  Pa.  St.  507;  S.  C,  21  Am.  Rep.  35;  Fitch  v.  Remer,  1  Biss.  337;  Philadel- 
phia Loan  Co.  v.  Touner,  13  Conn.  249.  To  the  same  effect  are  JoeUn  v.  Jfif- 
ier,  14  Neb.  91,  and  OJmstead  v.  New  England  Mortgage  Co.,  11  Id.  493.  In 
Mills  V.  Wil8on,  88  Pa.  St.  118,  however,  the  facts  were  as  follows:  W.,  a 
resident  of  Kansas,  wishing  to  secure  a  loan  from  M.,  a  resident  of  Pennsyl- 
vania,  executed  in  Kansaa  a  bond  and  mortgage  which  specified  no  rate  of  in- 
terest or  place  of  payment,  and  mailed  this  to  H.,  a  broker  in  Pennsylvania, 
who  negotiated  the  loan,  and  acted  aa  the  agent  of  both  W.  and  M.  H.  de- 
livered the  bond  and  mortgage  to  M.,  and  secured  the  money.  H.  subse- 
quently obtained  a  judgment  against  W.  in  Pennsylvania  on  a  ecire  /adae 
issued  on  the  mortgage,  which  judgment  included  interest  at  the  rate  of  seven 
per  cent,  the  rate  paid  in  Kansas.  W.  paid  the  judgment,  but  brought  an 
action  to  recover  the  excess  of  interest  over  six  per  cent,  the  legal  rate  in 
Pennsylvania.  And  the  court  held  that  this  was  a  Pennsylvania  contract^ 
and  that  W.  was  entitled  to  recover:  See  also  Oregon  etc  Trust  Co.  9.  Bath' 
bun,  5  Saw.  32.  The  validity  of  the  mortgage  will,  of  course,  be  determined 
by  the  law  of  the  state  where  the  mortgaged  land  is  situated:  Id. 

Ck)MMON  Carrier.  — The  law  of  the  place  where  goods  are  received  by  a 
carrier,  under  a  contract  for  their  transportation  to  another  state,  must  gov- 
ern in  determining  whether  the  carrier  can  limit  his  common-law  liability  by 
notice:  Hale  v.  New  Jersey  8.  N.  Co.,  15  Conn.  539;  S.  C,  39  Am.  Dec.  398. 
But  when  a  contract  is  made  by  a  conmion  carrier  in  one  state  to  transport 
goods  from  that  state  into  another,  and  the  goods  are  lost,  the  rights  of  the 
parties  are  governed  by  the  law  of  the  state  in  which  the  loss  happens:  Oray 
V.  Jackson,  51  N.  H.  9.  And  so  the  law  of  the  place  of  final  performance  of 
the  carrier's  contract  governs  in  regard  to  the  delivery  of  the  goods:  FauO> 
ner  v.  Hart,  44  N.  Y.  Super.  Ct  470. 

Telegraph  CoNTRAcrra.  —  The  Indiana  statute,  which  gives  the  right  to 
recover  a  penalty  to  one  injured  by  an  inoorreot  transmission  of  a  telegraph 
message,  has  no  application  to  a  contract  made  in  another  state  to  send  a 
message  from  that  state  to  Indiana:  Camahan  v.  Western  Union  Telegraph 
Co.,  89  Ind.  526;  S.  C,  46  Am.  Rep.  175. 

Contract  of  Insuranoe,  when  Complete:  See  Keim  v.  Home  M^Onal  Ins. 
Co.,  97  Am.  Dec  291,  and  note  295. 

Contract  is  Governed  by  Law  of  Place  where  Made,  unless  it  is  to 
be  performed  at  anoUier  place:  Lewis  v.  Headley,  87  Am.  Deo.  227,  and  note 
SaO;  Kennedy  v.  Kmght,  94  Id.  543^  and  note  647. 
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[V  BdBH,  174.] 

KonoB  OF  PUEVious  iNBtTKAKOB  vvED  NOT  Bi  VT  Writiho,  where  tha  oon- 
dition  in  the  policy  does  not  reqnire  it,  thoQ^  it  presciibeB  that  the 
assent  of  the  company  shall  be  in  writing. 

DnjVKRT    OF    WlUTTXIff    PoUOT    AFTEB    LlOAL    PaBOL   NonCOi    OF   PbIDB 

Inbubakox  constitntes  a  written  assent  to  soeh  prior  insnnBioe»  wxth- 
ont  the  unnecessary  act  of  assenting  thereto  by  anotiier  writing. 

Hones  OF  pRioB  Insubakob  mat  bb  Estabushbd  bt  Pabol,  where  tb» 
poUcy  does  not  reqnire  it  to  be  in  writing. 

NonoB  OF  Prior  Ihsuranob  Suffioibwtlt  Appbabb^  in  case  of  a  poficy 
not  requiring  it  to  be  in  writing,  where  the  assared  applied  for  addi- 
tional insorance  to  tiie  same  agent  who  had  made  the  existing  insorancey 
and  npon  the  same  day;  and  he  agreed  to  the  farther  insnnmoe,  and 
that  it  should  be  placed  with  the  other  company  for  which  he  was  agent, 
and  made  ont  and  placed  his  own  signature  to  the  policy,  and  caused  it 
to  be  delivered  the  next  day;  and  then,  in  hiansiial  course  of  bosineaa, 
notified  his  constituent  of  this  additional  insunmoe,  and  of  the  prior  one, 
which  was  never  disapproved  by  it,  though  this  was  sixty-nine  daya 
before  the  loss  occurred. 

Rbquirxicent  that  Aasjorr  to  Prior  Ikburaitcb  bhalIi  bb  Indobbbd  upon 
the  policy,  or  otherwise  appear  by  writing,  msy  be  waived. 

FaduLiAR  AND  Private  Ihotbuction  Given  to  Aobnt  of  Inburanob  Com- 
PANT,  and  not  made  public,  will  not  justify  a  refusal  by  the  company  to 
pay  the  policy. 

Inburanob  Coupanibs  abb  Bound  for  Acts  of  Aobnts  not  prohibited  by 
their  charters,  and  within  the  limits  which  may  reasonably  be  presumed 
by  the  public,  from  the  character  of  the  business  and  the  general  manner 
of  transacting  it. 

Action  on  policy  of  insiiranoe.    The  Ofnnion  states  the  case. 

WUUam  Atwood,  and  John  F.  and  Charles  H.  Fisk^  for  the 
appellant. 

Muir  and  BijuTy  for  the  appellees. 

By  Court,  Williams,  C.  J.  George  S.  Moore  was  the  agent 
at  Lonisyille  for  both  the  United  Life,  Fire,  and  Marine  In* 
snrance  Company  and  appellant.  James  M.  Moore  was  the 
father  and  clerk  of  G.  S.  Moore,  the  agent. 

Appellees  obtained  though  this  office,  and  from  the  father,  a 
policy  on  their  stock  of  goods,  November  16, 1867,  which  was 
delivered  to  them  by  Gray,  another  clerk,  from  the  United 
Life,  Fire,  and  Marine  company,  which,  however,  was  issued 
by  the  approbation  of  George  S.  Moore,  the  agent. 

On  the  same  day,  and  after  said  insurance,  appellees  ap* 
plied  to  said  G.  S.  Moore  for  an  additional  insurance  to  the 
amoimt  of  five  thousand  dollars,  to  which  said  agent  agreed, 
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and  placed  it  to  the  Kenton  Insurance  Company,  and  issued' 
and  delivered  a  policy  the  next  day;  but  the  assent  of  thia 
latter  company  to  said  previous  insurance  was  not  indorsed 
and  signed  on  the  policy;  the  weight  of  evidence,  however, 
establishes  that  said  agent  reported  said  previous  insurance  ta- 
his  principals,  and  that  they  did  not  disapprove  it. 

January  23d  following,  the  stock  was  greatly  damaged  by 
fire,  and  the  apportioned  assessment  on  appellant  was  over 
four  thousand  dollars,  which,  on  suit,  was  adjudged  to  ap» 
pelleea,  and  of  which  the  insurance  company  complains, — L 
Because  the  assured  had  given  no  notice  in  writing  of  the  pre* 
vious  insurance;  2.  Because  no  signed  indorsement  of  assent 
to  such  was  placed  on  the  policy. 

The  policy  contains  this  clause:  ^'  If  there  is  or  shall  here* 
after  be  made  any  other  insurance  on  the  property  hereby 
insured,  or  any  part  thereof,  without  being  notified  to  this 
company,  and  its  consent  thereto  written  hereon,  then  in  either 
case  this  policy  shall  be  of  no  binding  force  on  this  company 
as  part  of  this  contract.  Notice  of  all  previous  insurances 
upon  property  insured  by  this  company,  or  upon  any  pari 
thereof,  shall  be  given  to  them  and  indorsed  on  this  poHcy,  or 
otherwise  assented  to  in  writing  by  the  company,  at  or  before 
the  time  of  their  making  insurance  thereon;  otherwise  the 
policy  subscribed  by  this  company  shall  be  of  no  effect.^^ 

It  will  be  observed  that  this  covenant  does  not  require  that 
the  notice  that  a  previous  insurance  had  been  made  should  be 
in  writing,  but  only  that  the  assent  of  the  company  should  sa 
appear. 

No  more  oertain  and  eomprehensive  notice  of  a  previous  in- 
surance could  possibly  appear  than  does  in  this  case,  for  the 
application  for  additional  insurance  was  made  the  same  day 
to  the  same  agent  who  had  made  the  existing  one;  and  h» 
agreed  to  the  further  insurance,  and  that  it  should  be  placed 
to  his  other  constituent,  and  made  out  and  placed  his  own 
signature  to  the  policy,  and  caused  it  to  be  delivered  the  next 
day;  and  then  in  his  usual  course  of  business  notified  his  con* 
stituent  of  this  additional  insurance,  and  of  the  prior  one, 
which  had  never  been  disapproved  by  it,  though  this  was 
sixty-nine  days  before  the  loss  occurred. 

It  is  said  by  appellees  that  the  delivery  of  the  policy  was 
the  written  assent  of  the  company  to  the  previous  insurance; 
and  there  is  much  force  in  this  argument,  which  would  \m 
oonclusiye  but  for  the  concluding  words  of  the  sentence,  pro* 
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Tiding  that  the  assent  should  be  indorsed  on  the  policy,  or 
else  assented  to  in  writing,  otherwise  the  policy  shall  be  of  no 
effect,  which  seems  to  indicate  that  it  contemplated  some  other 
writing  than  the  policy  alone;  still  the  delivery  of  a  written 
policy,  after  such  notice  of  a  prior  insurance,  would  attest  in 
writing  such  assent  with  as  much  force  as  could  any  other 
writing,  except  that  the  notice  itself  would  then  be  evidenced 
by  a  writing  which  is  not  required  by  the  covenant. 

If  the  party  establish  a  legal  parol  notice,  then  a  delivery  of 
a  policy  aft;er  such  notice  should  doubtless  be  considered  a. 
written  assent,  without  the  unnecessary  act  of  assenting 
thereto  by  another  writing;  indeed,  such  evidence  of  assent 
might  be  due  to  the  assured  for  his  own  protection,  and  there- 
fore the  duty  of  the  company,  on  his  demand,  to  execute  it. 

There  can  be  but  little  doubt  that  this  notice  of  prior  insur- 
ance may  be  established  by  parol,  especially  under  the  cove- 
nants of  this  policy. 

But  even  if  the  policy  should  not  be  deemed  the  written  as- 
sent, still  the  requirement  that  the  assent  should  be  indorsed 
on  the  policy  or  otherwise  by  writing  may  be  waived,  as  has 
frequently  been  determined. 

In  National  Fire  Ins.  Co.  v.  Crane^  16  Md.  260,  the  court 
of  last  resort  in  Maryland  held  that  where  a  prior  insurance 
was  notified  to  the  company  at  the  time  the  i)olicy  issued,  the 
want  of  indorsement  of  such  insurance  on  the  policy,  as  re- 
quired by  a  condition  of  the  policy,  cannot  be  urged  in  a  court 
of  equity  in  a  cause  otherwise  free  from  objections,  whatever 
effect  it  may  have  at  law. 

In  Liddle  v.  Market  Fire  Ins.  Co,j  4  Bosw.  179,  where  the 
policy  provided  that  if,  at  the  time  of  removal,  the  risk  had 
been  increased,  and  the  insured  failed  to  give  notice  thereof  in 
writing,  such  policy  and  renewal  should  be  void;  and  at  the 
time  of  the  last  renewal  the  assured  made  known  the  fact  of 
the  existence  of  the  bakery  to  the  secretary  of  the  company, 
but  it  was  not  indorsed  on  the  policy,  or  otherwise  communi- 
cated in  writing, — it  was  held  that  the  company,  by  renewing 
the  policy  after  such  notice,  waived  a  strict  compliance  with 
the  condition  requiring  such  communication  to  be  in  writing, 
and  that  in  any  event  the  company  were  estopped  from  setting 
up  their  increased  risk  in  bar  of  the  action. 

In  Atlantic  Ins.  Co.  v.  Ooodhtdlf  35  N.  H.  328,  where  a  policy 
contained  a  condition  which  provided  that  it  should  be  void 
if  other  insurance  should  not  be  indorsed  on  it,  held  that  the 
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existence  of  prior  insarance  did  not  make  it  absolutely  void, 
but  invalid^  voidable,  and  capable  of  being  confirmed  and 
made  valid  by  acts  of  tbe  company  showing  a  waiver  of  the 
defect 

It  is  true  that  the  Massachusetts  courts  have  held  otherwise; 
but  we  think  authority  and  analogy  and  reason  and  justice 
preponderate  against  their  decisions,  which  may  have  been 
made,  however,  on  the  peculiar  charter  provisions  of  the  com- 
panies under  their  review,  or  upon  some  statute  or  other  law 
peculiar  to  that  state. 

Nor  can  the  appellants  justify  their  refusal  of  payment  by 
any  peculiar  and  private  instruction  given  to  their  agent  and 
not  made  public,  though  they  may  confine  his  powers  within 
narrower  limits  than  may  fairly  be  presumed  from  the  manner 
of  his  being  held  out  to  the  public,  and  which  is  not  prohib* 
ited  by  the  charter.  Many  authorities  might  here  be  cited, 
but  it  is  not  necessary. 

The  agency  of  Moore  was  general,  though  local,  and  he  was 
even  intrusted  with  the  delivery  of  policies  without  having 
first  submitted  the  proposal  to  insure  to  the  home  company, 
which  is  a  more  unlimited  power  than  is  frequently  intrusted 
to  even  general  agents  without  a  circumscribed  locality. 

It  may  be  remarked  that  the  Massachusetts  and  Canadian 
authorities  seem  to  militate  against  this  reasonable  and  just 
doctrine,  perhaps  for  the  reasons  assigned;  but  if  not  for 
these,  still,  as  we  do  not  perceive  tbe  cogency  of  their  reason- 
ing nor  the  justness  of  the  principles  by  which  they  are  gov- 
erned, we  shall  be  guided  by  the  more  equitable,  liberal,  and 
enlightened  rules  announced  by  other  sister  states,  which  hold 
the  companies  bound  for  the  acts  of  their  agents  not  pro- 
hibited by  their  charters,  and  within  the  limits  whidh  may 
reasonably  be  presumed  by  the  public  from  the  character  of 
the  business  and  general  manner  of  transacting  it. 

Besides,  here  it  may  be  fairly  presumed  that  the  home  com- 
pany not  only  had  notice  of  this  additional  insurance  from 
their  agent  Moore,  but  that  they  had  also  received  a  portion 
of  the  premium  before  this  loss,  and  had  not  up  to  that  time 
dissented  from  their  agent's  acts,  nor  made  any  move  to  have 
the  policy  canceled. 

Under  all  the  peculiar  circumstances  of  this  case,  we  can- 
not doubt  that  the  evidence,  the  equity,  and  law  of  the  case 
all  conspire  to  fix  appellant's  liability,  and  that  the  judgment 
against  them  was  essentially  right;  wherefore  it  is  affirmed 
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with  damagOB,  an  appeal  and  mtpermdeoM  bond  appearing 
herein. 

iHBuaivoB  CkncrAHT  a  Bound  mr  Actb  of  Aavn  wmmr  Soon  or  hxb 
AiTnoBRT:  OtmbBw.  ff9mA9lSiniytSBm.(k., 9!  Am. Deou »>, mdnote 
886;  6¥«ii  though  hb  TiolAtai  liinitatioDB  upon  that  aathoriigr  wkioh  u«  not 
broaght  home  to  the  knowledge  of  the  par^  with  whom  he  deals:  Vi£k  r, 
Oemumki  Int.  Cfo,,  M  Id.  88»  and  note  111,  112;  see  Bcurthohmefo  y.  Mer- 
eftfliKf^  .fiit.  Cbi,  16  Id.  es. 

iNwnuvoB  OoHr jjnr  mv  Waivb  Ckumnoiie  or  Pouor  Whigh  Aaa 
VOB  CoiirANT'a  Own  Binxrt:  Fiefe  r.  Chntumdm  /«•.  Cpl,  66  Am.  Dec.  83, 
and  note  111;  anch  aa  that  laTolTad  in  the  prinoipal  oaae:  BcwU^  t.  Mfidtabie 
U.  L  Co.,  93  Id.  821. 

CoNDinoNa  nr  Insusanob  Poligibb  BBQuntma  Kofma  ov  Othxb  In- 
■VBANOi,  and  tiie  eompaay'a  eoaaent  thereto  indoned  on  the  policy:  See  an 
oxtaMlad  noto  aa  thM  ■"^*^^  aiiaunilml  to  AifaAfaaMi  ▼.  W^dmm  Ina.  On. 
64  Am.  Ike.  SI;  Ae^  Am.  Orw  T.  iMMMOfh  96  Id.  61b  Md  Mia  74. 


Maokuk's  Ezeoutob  i;.  Gbutqhbb. 

£#  Boaa,  40L] 

To  Bdib  PABnrnt  bt  Nora  D&awn  by  Oopabthxe  m  bib  Own  Naiq, 
it  moat  appear  that  such  name  was  the  style  of  the  firm. 

Pamnnb  is  Ezondutbd,  if  Inihtidttal  Kotb  of  Oofabtnkb  is  accepted 
aa  a  merger  and  discharge  of  the  partnenhip  Bahility. 

Pabinsr  is  not  Liabu  upon  Inbitidval  Nora  oar  OsvABniBa  givn 
upon  the  purchase  of  goods  for  the  fu/t  o£  the  firm;  thoo^  he  may  ba 
liable  npon  the  implied  contract,  nnleaa  the  note  waa  aooepted  in  dis- 
dhargeof  the  partnenhip  liability. 

AcnoN  upon  promiseory  notee.    The  opinion  etatee   the 


T.  ff.  and  D.  W.  lAndmyy  lot  the  appellant. 

John  Rodman^  for  the  appellee. 

By  Court,  BoBBBTacur,  J.  For  sereral  yeare  previous  and 
rabsequent  to  the  year  1860,  A.  W.  Hacklin  and  W.  T.  Fer- 
guson were  partners  in  the  culture  of  eotton  on  a  plantation 
called  Boggy  Bayou,  in  Chicot  County,  Arkanaaa, — MaokHn 
residing  in  Franklin  County,  Kentucky,  and  Ferguson  on  the 
partnership  land,  acting  as  the  superintending  manager  of 
the  planting  conoern.  In  February  of  that  year,  Ferguson 
bought  ftye  mules  and  a  black  horse  for  (810,  and  alao  one 
black  mule  for  tl75,  avowing  that  he  bought  for  the  use  of  the 
plantation,  axeeuting  his  individual  note,  signed  W.  T.  Fer- 
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gU0on.  Tbe  facta  condiwe  to  ahonr  Unit  the  stock  so  bought 
WM  ««ed  in  the  Mrvm  of  the  partnenhip. 

la  February,  1866,  both  Feigoaen  and  Maoklin  haTing  in 
the  mcAD  time  died,  this  »etioa  wm  brou(^t  against  Macklin's 
executor  on  both  notee.  The  petitioa  alleged  that  the  eoasid- 
erattod  of  tho  notes  mw  work<«took  for  the  firm;  that  it  was 
employed  for  the  becieflt  of  the  firm;  and  that  the  firm  name 
was  W.  T.  Ferguson.  The  aoswier  trayeraed  all  these  aUegar 
iioos;  and  on  a  compvehenaive  issue,  the  jury  fimnd  against 
the  executor  on  both  notes,  and  the  court,  overruling  a  motton 
for  a  new  trial,  oonfirmed  the  Tordiet  by  its  judgment 

The  testimony  might  have  anthoriced  the  deduction  that 
the  stock  for  which  the  notes  were  given  was  bought  for  and 
applied  to  the  use  of  the  partnership;  and  on  that  hypothesis^ 
Macklin  was  bound  by  the  purchase.  But  there  was  no  pre- 
tense for  the  Gootroverted  allegation  that  W.  T.  Ferguson  was 
the  style  of  the  firip;  on  the  contrary,  the  proof  is  conclusive 
that  it  was  Macklio  and  Ferguson,  so  understood  and  so  used 
in  all  partnership  transactions,  and  that  Ferguson  signed  his 
own  name  only  in  his  own  independent  transactions.  It  also 
appears  that  he  soinetimes  bought  and  sold  mules  on  his  own 
account,  and  for  his  own  exclusi^  benefit.  Nor  is  there  any 
evidence  that  Maeklin  e«^  suthorixed  Ferguaon  to  bind  him 
otherwise  then  in  the  firm  na(me,  or  ratified  the  notes  in  this 
csfie  as  his,  or  as  sunh  obligatory  on  him. 

Then,  assuming  that  Ferguson  bought  the  stock  for  the  firm, 
and  applied  it  to  that  use,  and  oonoeding  that,  aeoording  to 
reason  and  authority,  Uacklin  was  bound  by  the  oral  oontnet, 
still  the  decisive  question  nemains.  Is  he  boond  also  by  the 
notes  to  which  he  was  no  party,  and  which  do  not  purport  to 
bind  him  or  hie  firm?  If  Ferguson's  notes  as  an  individual 
were  acoqnted  as  a  merger  of  the  partnership  liability,  M&ok- 
lin  WBS  tfaeieby  esonerated;  and  if  not  so  excepted,  and 
ICaoklin  was  still  liable  for  the  consideratioo,  how  and  why  is 
he  liable  in  this  action  on  the  notes  which  do  not  purport  any 
obligation  on  the  firm  of  Maoklin  and  Ferguson?  Had  the 
notes,  as  signed,  purported  to  bai«  been  for  and  by  a  firm,  an 
error  in  the  style  of  the  firm  wooM  not  have  exonerated  Maek- 
lin on  proof  that,  even  though  not  named,  he  was  one  of  the 
firm  intended,  beoause  that  proof  disclosed  him  as  a  member 
of  the  firm  intended,  and  thereby  made  him  a  party.  This 
principle  was  teoogniaed  by  this  cooft  in  the  case  of  Kinmrnan 
V.  IhUamf  5  Mon.  885;  or  had  Mackhn  been  a  dormant  part- 
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ner,  and  Ferguson  been  the  only  overt  partner,  doing  their 
basiness  in  the  name  of  W.  T.  Ferguson,  proof  that  Macklin 
was  a  secret  copartner  would  have  made  him  a  party  to  the 
note.  This  also  was  adjudged  by  this  oonrt  in  the  manuscript 
opinion  in  the  case  of  Hickman  v.  McOee. 

But  here  there  was  neither  dormancy  nor  any  other  partner- 
ship name  than  the  well-known  and  accustomed  name  of 
Macklin  and  Ferguson.  The  reason  of  these  adjudged  cases, 
therefore,  does  not  apply  to  this  case,  but  implies  that  the 
notes  as  signed  were  not  by  any  firm,  nor  in  any  way  binding 
on  Macklin  as  written  obligations.  The  case  of  Hyke9  v.  Craw- 
ford,  4  Bush,  19,  is  the  only  case  in  this  court  that  squints  the 
other  way.  In  that  case,  Crawford  and  Long,  being  liable  as 
partners.  Long  gave  his  individual  note,  with  Hykes  as  surety, 
for  the  debt;  and  Hykes,  having  satisfied  the  judgment  against 
Long  and  himself  on  that  note,  was  adjudged  to  be  entitled  to 
restitution  from  Crawford  as*  well  as  Long.  But  in  reasoning 
on  the  subject,  although  it  may  have  been  immaterial  to  Craw- 
ford's liability  for  contribution  whether  he  was  bound  by  the 
note  or  only  for  the  original  debt  which  the  surety  paid,  yet 
the  court,  instead  of  sa3ring  that  he  was  originally  bound  by 
the  consideration,  said  that  he  was  bound  by  the  note  given 
for  it  by  his  partner.  It  does  not  appear  that  Long's  signature 
did  not  import  the  partnership  firm.  Had  it  appeared  other- 
wise, the  suggestion  alluded  to  would  have  been  an  obiter  in- 
advertence which  could  not  be  recognized  as  authority.  As 
it  seems  to  us,  such  recognition  would  confound  causes  of  ac- 
tion, and  disturb  the  harmony  of  scientific  jurisprudence. 

But  Smith,  in  the  third  edition  of  his  Commercial  Law  by 
Holcomb  and  Gholson,  page  81,  cites  and  approves  the  case  of 
Kirk  V.  Blinton,  9  Mees.  &  W.  284,  in  which  it  was,  in  efiect, 
adjudged  in  England  that,  to  bind  a  partner  by  a  note  drawn 
by  another  partner  in  his  own  name,  it  must  appear  that  such 
was  the  style  of  the  firm.  And  this  appears  to  us  to  be  the 
true  doctrine,  uncontrolled  by  any  other  accredited  or  consist- 
ent and  well-considered  authority. 

The  result  is,  that,  unless  Ferguson's  notes  discharged  Mack- 
lin, an  action  might  have  been  maintained  against  him  or  his 
executor  on  his  parol  liability,  implied  by  his  partner's  pur- 
chase for  the  use  of  the  firm,  but  that  this  action  on  the  notes 
must  fail  because  he  was  not  bound  by  the  notes  as  such.  The 
circuit  court  misinstructed  the  jury  to  the  contrary. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


<^ 
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Pabtnbb  d  Alonb  Liabui  on  All  Contracts  Madb  bt  RDiSBLFvpon 
his  own  excliuiye  credit,  and  eren  thoagh  the  partoenhip  obtain  the  benefit 
of  the  oontraot,  it  will  not  be  liable;  thoagh  if  Ihereisa  donnant  partner,  the 
role  is  otherwise:  North  Ptnntylcama  Coal  Co.  *b  Appeal^  84  Am.  Deo.  487;  Bi^ 
ardmm  ▼.  Fanner,  88  Id.  129.  See  also^  mpon  the  right  of  •  partner  to  bind 
the  firm  by  •  negotiable  instmment  drawn  in  the  firm  namo^  MStter  ▼.  Omh 
mMaium  Bank,  88  Id.  470^  and  note  477. 


Seaton  and  Bbodebiok  V.   Marshall. 

[6  Bush,  429.1 

KZBMFTXON  StATUTBS  ApPLT  ONLY  TO  GaBB  OT  HOUBXKBBFBB  WITH  FaMZLT; 

and  the  family  contemplated  are  those  who  reside  with  or  oompoae  the 
household  of  tiie  debtor. 
HoBSB  OF  Praorozno  Phtbician  is  Exempt  fbom  BzBCunoN,  where  he 
was  a  widower  with  two  daaghters  of  tender  sge,  whom,  he  kept  in  the 
care  of  his  mother,  providing  for  them,  and  sending  one  of  them  to 
school  from  his  mother's  house,  while  he  himself  occapied  a  single  room, 
abont  one  mile  distant,  as  an  office  and  dwelling,  without  serrants  or 
other  family  than  Ids  children,  who  were  sometimes  with  him  at  his 
office,  where  he  lodged,  cooked,  and  ate  his  meals;  for  the  children, 
thoagh  for  the  time  being  in  the  immediate  care  of  lus  mother,  were 
domiciled  with  him,  and  he  was  therefore  a  hoosekeeper  having  a  fam- 
ily residing  with  him. 

Action  to  recover  the  value  of  a  horse  Bold  under  execution. 
The  opinion  states  the  case. 

Hickman  and  Campbellj  for  the  appellants. 

Thomas  J,  Thraop^  for  the  appellee. 

By  Court,  Hardin,  J.  This  appeal  seeks  the  reversal  of  a 
judgment  for  one  hundred  dollars,  recovered  bj  the  appellee 
for  the  value  of  a  horse,  which  the  appellants  caused  to  be 
levied  on  and  sold  under  an  execution  against  the  appellee, 
and  which  he  claimed  as  exempt  from  execution. 

The  provisions  of  the  statute  exempting  the  property  of  a 
debtor  from  sale  under  execution  have  been  decided  to  apply 
only  to  the  case  of  a  housekeeper  with  a  family:  Ounn  v. 
Oudehus,  15  B.  Mon.  447;  and  we  think  the  family  contem- 
plated are  those  who  reside  with  or  compose  the  household  of 
the  debtor. 

It  was  proved  on  the  trial  that  the  plaintiff,  who  was  a 
practicing  physician,  and  used  the  horse,  the  only  one  he 
owned,  as  a  riding-horse,  was  a  widower  with  two  daughters 
of  tender  age,  whom  he  kept  in  the  care  of  his  mother,  provid- 
ing for  them,  and  sending  one  of  them  to  school  from  his 


684  Gawsin  17.  Bbowinski.  [Eentncky, 

mciher's  houne,  while  he  himself  eocnpied  a  single  room, 
aboat  one  mile  distant,  as  an  office  and  dwelling,  withoat 
serTants  or  other  family  than  his  children,  who  were  some- 
times with  him  at  his  offiee,  where  he  lodged  and  cooked  aod 
ate  hie  meals.  Was  he  a  hottsekeeper  in  tdie  moaning  of  the 
statute  referred  to,  with  a  family  residing  with  him?  Poorly 
provided  as  he  seems  to  have  been  for  housekeeping,  we  do 
not  doubt  that  in  legal  contemplation  he  was  a  housekeeper. 
But  bad  he  a  family  residing  with  him?  His  children  being 
infants  and  subject  to  his  control,  and  not  appearing  to  have 
had  any  permanent  home  elsewhere  than  with  him,  their 
domicile  was  with  him,  although  their  sex  and  tender  age, 
together  with  their  father's  situation,  seem  to  have  caused 
him,  very  properly,  to  place  them  for  the  time  being  in  the 
immediate  care  of  his  mother;  and  this  partial  separation 
from  him  did  not,  in  our  opinion,  change  iiidr  place  of  resi- 
dence. 

We  are  of  the  opinion,  theiefi^re,  tiiat  the  horse  was  exempt 
from  sale  under  the  ezecntioii,  and  tiie  Gireoit  court  rightly 
so  adjudged. 

Wherefore  the  judgment  is  aSBrmed. 

Who  is  Hxad  of  Familt,  and  What  O^mxemm  Fameit:  See  Jtfc- 

Murray  v.  Shuck,  ante,  p.  662,  and  note  ooUeoting  the  prior  eaae^  Hue  ouo 
And  the  principal  case  are  cited  to  the  same  point  in  Co/WMUffiUKm  v.  8a$uU, 
32  Wis.  392;  see  note  to  McMmray  v.  Shitck,  omta,  p.  602.  Tbe  principal 
case  is  also  cited  to  the  point  that  "  the  man  who  has  a  wife  And  dhild  de- 
pendent on  him  for  support  is  the  head  of  a  family,  tlionghihey  do  not  resida 
under  the  same  roof.  Thia  wife  and  child,  not  appearing  to  have  any  per* 
manent  home  elsewhere  than  with  the  plaintiff's  relator,  their  domioile  waa 
with  him,  though  there  may  hA?A  been  a  tmnponBy  Asparation  for  eooiuiaiioAl 
or  other  cAnsas  ":  SkxU  y.  Finn,  8  Ma  itpp.  2ftL  The  dimiioife  of  tba  hus- 
hand  oontroU  that  of  the  wife,  And  rogwlatws  tha  jd^ghts  «f  tba  wife  And  diil- 
dren  under  the  homesteAd  act:  StieeeaAm  of  Ohrittiet  06  Am.  Dea  411,  And 
note  upon  "HomesteAd  Bights  of  Noi^residAnt  Widow.** 


Cawbin  u  Bbowinbkl 

16  BUBH.  467.1 

Whbn  OB  nf  What  Tna  Holder  ov  Check  is  Lboallt  Bouvd  to 
tmar  It  for  payment^  in  <irder  to  held  the  drAwer  responaiblA  for  non* 
paymmit,  is  a  question  of  law. 

bWNTMHHT    OF    CkBOK    ON  DAT  AJTBR  It  18  DjUWH,   DUBIKO  BAinUNO 

HouBS*  is  sufficient  to  charge  the  drawer,  though  the  holder  recehred  it 
during  banking  hours  of  tho  day  it  was  drawn,  aad  could  hare  presented 
it  en  thAt  day. 
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AcnoH  upon  a  check.    The  opiiiion  Btatos  the  otie. 

Robert  J.  Elliott^  for  the  appellant. 
BodUy  and  Simrdlly  for  the  appellee. 

By  Court,  Petebs,  J.  In  the  city  of  LouisTille,  on  the 
twenty-first  day  of  December,  1868,  appellant  drew  his  check 
on  Tucker  &  Co.,  bankers  in  said  city,  for  three  hundred  dol- 
lars in  current  funds,  payable  to  appellee  or  order  in  satisfac- 
tion of  a  debt  the  former  owed  the  latter. 

On  the  day  after  said  check  was  dra?m,  it  was  taken  to  the 
house  of  Tucker  Sc  Co.  by  appellee,  to  demand  and  receive 
payment  thereof;  but  the  house,  during  the  whole  of  that  day, 
was  closed,  and  never  has  been  opened  by  them  as  a  business 
house  since,  they  having  become  insolvent,  and  having  taken 
the  benefit  of  the  bankrupt  law. 

This  action  was  then  brought  by  the  holder  against  the 
drawer  of  said  check,  for  the  amount  thereof;  and  a  jury  hav- 
ing found  a  verdict  in  favor  of  the  plaintiff  below,  and  a  judg- 
ment having  been  rendered  thereon,  this  appeal  is  prosecuted 
to  reverse  that  judgment. 

The  following  material  facts  are  established  incontroverti- 
bly,  some  by  the  agreement  of  the  parties  and  some  by 
proof:  That  the  drawer  of  the  check  on  the  day  of  its  date 
had  funds  in  the  bank  more  than  sufficient  to  pay  it,  and  sub- 
ject to  his  order;  that  all  checks  on  said  bank  presented  on 
that  day  were  promptly  paid;  that  the  one  which  is  the  sub- 
ject of  this  controversy  was  drawn  not  later  than  half-past 
twelve  o'clock,  p.  m.,  of  the  day,  during  banking  hours;  that 
the  bank  closed  at  three  o'clock,  p.  M.;  that  the  drawer  and 
payee  of  the  check  resided  in  said  city,  and  the  holder  could 
have  presented  it  at  said  bank  for  payment  on  the  day  it  was 
drawn,  during  banking  hours;  and  it  may  be  assumed  that  if 
it  had  been  presented  on  that  day,  it  would  have  been  paid, 
but  on  that  evening  the  bank  closed  in  ruins,  and  never  has 
been  nor  will  ever  be  opened  again  to  honor  checks  or  satisfy 
creditors. 

1.  On  the  trial,  the  court  below,  on  behalf  of  appellee,  in- 
structed the  jury  substantially  that  if  they  believed  from  the 
evidence  that  defendant  gave  the  check  to  plaintiff  in  payment 
of  a  debt  during  banking  hours,  and  after  twelve  o'clock  on 
the  21st  of  December,  1868,  and  Tucker  &  Co.  failed  on  that 
day,  and  on  the  next  day  the  house  was  not  opened,  but  was 
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labeled  closed  early  in  the  morning,  and  remained  cloeed  ever 
afterward,  and  during  business  hours  of  the  said  day, — viz.,  the 
22d  of  December,  1868,  —  either  partner  of  Cawein  &  Co.  was 
notified  of  the  dishonor  of  the  check  and  refused  to  take  it 
up,  they  must  find  for  plaintiff  three  hundred  dollars,  and  in- 
terest. 

2.  Plaintiff  was  not  bound  to  present  the  check  for  payment 
until  the  day  after  it  was  drawn,  and  if  the  banking  and  busi- 
ness house  of  Tucker  &  Co.  was  then  closed  on  account  of 
bankruptcy,  and  have  made  no  payments  since  said  last-named 
day,  even  if  defendant  had  no  notice  of  the  dishonor  of  said 
check,  and  the  jury  believe  he  sustained  no  damage  by  reason 
of  the  failure  to  give  such  notice,  they  must  find  for  plaintiff; 
and  refused  to  give  the  following  instructions  asked  by  appel- 
lant: That  if  the  jury  believed  from  the  evidence  that  at  the 
time  the  check  was  drawn  Cawein  &  Co.  had  the  amount 
thereof  on  deposit  to  their  credit  in  said  house  of  Tucker  & 
Co.,  that  the  giving  said  check  transferred  to  plaintiff  the  ex- 
clusive right  to  the  fund,  and  if  he  failed  to  present  the  check 
for  payment  within  a  reasonable  time  after  it  was  given,  they 
must  find  for  the  defendant;  and  that  it  is  the  province  of  the 
jury  to  determine  from  the  proof  what  is  or  was  reasonable 
time. 

Whether  the  coutt  below  erred  in  granting  the  instructions 
asked  by  appellee,  and  in  refusing  those  asked  by  appellant,  is 
the  principal  question  involved.  When  or  in  what  time  ap- 
pellee was  legally  bound  to  present  the  check  for  payment,  in 
order  to  hold  the  drawer  responsible  in  case  of  non-payment, 
must  be  a  question  of  law,  and  consequently  that  portion  of 
the  instruction  asked  by  appellant  by  which  the  jury  were  to 
be  made  the  sole  judges  of  that  question  was  properly  refused; 
and  we  proceed  now  to  inquire  whether,  by  delaying  to  present 
the  check  until  the  day  after  it  was  drawn,  appellee  thereby 
lost  his  remedy  against  appellant. 

We  are  not  aware  that  this  question  has  been  heretofore  ex- 
pressly decided  by  this  court.  In  Finer  v.  Clary,  17  B.  Mon. 
645,  Clary  held  a  certificate  of  deposit  of  the  People's  Bank, 
located  in  Cincinnati,  which  he,  on  Saturday,  the  14th  of  Oc- 
tober, 1851,  indorsed  to  Finer,  both  living  in  Newport,  Ken- 
tucky. On  the  16th  of  the  same  month,  the  certificate  of 
deposit  was  presented  to  the  bank,  and  payment  demanded  of 
the  bank.  A  promise  was  made  to  pay  it  in  the  course  of  the 
day,  but  it  was  not  paid.    The  bank  continued  to  do  business 
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the  next  day,  and  then  cloBed  indefinitely.  The  owner  of  the 
bank  made  an  assignment  of  his  effects,  and  left  for  parts  un- 
known. 

On  the  twenty-first  day  of  the  same  month,  the  certificate  was 
presented  at  the  banking-house  of  Manchester,  who  had  been 
the  owner  of  the  bank  which  was  then  closed,  and  protested  for 
non-payment.  Notice  was  not  given  to  Clary  of  the  dishonor 
of  the  bill  until  some  days  after  the  bank  had  failed.  In  that 
case  this  court  held  that,  as  Newport  and  Cincinnati,  although 
in  different  states,  are  in  close  juxtaposition,  and  only  sepa- 
rated by  the  Ohio  River,  payment  of  the  certificate  of  deposit 
should  have  been  demanded  on  the  first  day  of  business  next 
following  the  day  it  was  received  by  the  holder,  it  having  been 
transferred  on  that  day  to  him  after  banking  hours,  as  it  was 
payable  immediately  on  presentment  without  days  of  grace; 
but  whether,  if  the  certificate  of  deposit  had  been  transferred 
during  banking  hours,  the  holder  would  not  have  been  required 
to  present  it  on  the  day  it  was  drawn  is  not  decided. 

In  Smith  v.  JoneSj  2  Bush,  103,  this  court  held  that  a  check, 
unlike  a  bill  of  exchange,  does  not  require  ''due  diligence,"  and 
apparent  laches  in  presenting  it  for  payment  does  not  exoner- 
ate the  drawer,  unless  by  unreasonable  delay  he  has  suffered 
loss,  and  then  he  i^  entitled  to  relief  j^ro  tanto;  but  what  would 
be  unreasonable  delay  is  not  there  defined. 

In  Chitty  on  Bills,  274, 275,  side  page,  it  is  said,  with  respect 
to  a  check  on  a  banker,  it  is  now  settled  that  it  suffices  to  pre- 
sent it  for  payment  to  the  banker  at  any  time  during  banking 
hours  on  the  day  after  it  is  received,  and  no  laches  can  be 
imputed  to  the  holder  in  not  presenting  it  for  payment  in  the 
morning  of  the  second  day,  although  the  bankers  paid  drafts 
on  them  until  the  afternoon,  and  then  stopped  payment. 

In  Story  on  Promissory  Notes,  section  492,  it  is  said,  if  the 
payee  or  holder  of  a  check  receives  it  immediately  from  the 
drawer  in  the  same  town  or  city  where  it  is  payable,  he  is  bound 
to  present  it  for  payment  to  the  bank  or  bankers  at  farthest  on 
the  next  succeeding  secular  day  after  it  is  received,  before  the 
close  of  the  usual  banking  hours.  He  may,  however,  although 
he  is  not  bound  to  do  so,  present  it  for  payment  on  the  same 
day  on  which  it  is  drawn  or  delivered  to  him,  but  he  is  at 
liberty  to  wait  until  the  next  succeeding  day. 

In  2  Parsons  on  Notes  and  Bills,  72,  it  is  said  in  *'  most  cases 
it  is  held  that  a  check  should  be  presented  the  day  after  it  5» 
received."    According  to  the  authorities,  therefore,  it  was  suf-^ 
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fieient  to  charge  the  drawer  to  preflent  the  ohedc  the  day  after 
it  was  draim,  and  the  o<mrt  beloir  properly  inatmoted  the 
jury  to  that  effect. 

In  Finer  r.  Ohfty,  Mpm,  proteet  ef  the  cheek  wtA  due 
notice  thereof  was  decided  to  he  neeeseary  to  charge  the 
drawer,  becanee  it  was  drawn  in  Kentucky,  add  made  payable 
in  Ohio.  The  instmment,  therefore,  was  placed  on  the  footing 
of  a  foreign  bill  of  exchange,  and  the  rights  and  duties  of  the 
parties  depended  on  the  law  regulating  such  instruments. 

As,  therefore,  there  was  no  error  in  the  imrtractioiis  givea, 
nor  in  overruling  those  asked  by  appellant^  and  the  yerdict  of 
the  jury  is  sustained  by  the  evidence,  the  judgment  is 
affirmed. 


HoLDsa  w  OsEOL  WB9ULD  FBauoFt  Jx  sDoaa  Bnouoov  ov  Ni 
Bmaxmm  Day  Mn  it  is  Nonvitd:  S^nmg  t.  Stig^  85  Am.  Dm.  896^  and 
Mid  842. 


WE2BBEB    V.    MiNOB. 

[6  BUSH,  4BL] 

SiLLiB,  TTtotr  RxruBAL  OV  PuBOBAsnt  TO  Bbohts  astd  Pat  bob  GOOIM 
SoLD^  may  keep  the  goods  and  recover  by  proper  aetiaii  the  diffBreauM 
between  their  value  at  the  time  and  place  of  delivery  and  the  contract 
price;  or  he  may  sell  them  with  due  precaution  and  diligence,  and  them 
rae  for  and  recover  the  difference  between  the  price  received  and  thft 
contract  price;  or  he  may,  upon  making  an  actual  or  oonstmctiv  de- 
livery of  the  goods,  recover  the  full  contract  price. 

Readiness  ov  aitd  Offer  bt  Seller  to  Deliver  Qoods  Sold,  and  xvfosal 
of  the  purchaser  to  receive  them,  do  not  constitute  actual  or  copslrucUv 
delivery,  so  as  to  entitle  the  seller  to  recover  the  full  contract  price. 

To  Ck>NSTrrDTE  Construotivb  Delivsbt  of  Wood  Sold,  so  as  to  entitla 
the  seller  to  recover  the  contract  price,  he  should  set  it  apaxi  for  tlM 
purchaser,  and  relinquish  his  own  control  of  it^  at  or  as  near  to  the  place 
of  delivery  as  is  reasonably  practicable. 

Action  to  reoover  the  price  of  wood  sold.  Thoopinion  ataies 
the  case. 

0,  F.  Stirman,  for  the  appellant. 

Coke  and  Arbeguatj  for  the  appellee. 

By  Court,  Habbin,  J.  The  appellee  brought  this  aotion  to 
recover  of  the  appellant  the  sum  of  $669.90,  as  the  balanoe  of 
the  price  of  200  cords  of  wood,  which  the  plaintiff  alleged  he 
sold  the  defendant,  at  $4.35  per  cord,  and  was  to  haul  aad 
deliver  at  the  brick-yard  of  the  defendant    He  ftirther  al- 
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leged  the  delivery  of  46  oords  of  the  wood,  which  were  re- 
ceived; and  "that  he  afterward  tendered  and  offered  to  deliver 
to  defendant,  at  the  brick-yard  of  defendant,  the  remaining 
154  cords  of  wood,  which  he  refused  and  still  refnses  to  accept 
or  receive." 

Admitting  the  payment  of  $200.10,  the  petition  sought  a  re* 
covery  as  aforesaid  of  the  residue  of  the  stipulated  price  of  the 
wood. 

A  demurrer  of  the  defendant  to  the  petition  was  overruled, 
and  he  filed  an  answer  controverting  the  averments  of  the 
petition,  except  as  to  the  scde  of  said  forty-six  cords  of  wood, 
and  payment  therefor. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  sum 
claimed  in  the  petition;  and  the  court  having  refused  to  grant 
the  defendant  a  new  trial,  he  has  appealed  to  this  court. 

The  main  and  controlling  question  in  the  case,  and  which 
involves  the  correctness  of  the  action  of  the  court  in  both 
overruling  the  defendant's  demurrer  to  the  petition  and  in  in- 
structing the  jury,  is,  whether  the  tender  and  offer  to  deliver 
the  154  oords  of  wood  at  the  brick-yard,  without  actual  de- 
livery, was  such  a  performance  of  the  contract  on  the  part  of 
the  plaintiff  as  to  entitle  him  to  recover,  not  merely  damages 
for  the  failure  to  accept  and  pay  for  the  wood,  but  the  entire 
contract  price  of  it? 

According  to  the  case  of  Cook  v.  Brandeisj  8  Met.  (Ky.) 
655,  relied  on  for  the  appellee,  and  the  authorities  therein 
cited,  the  appellee  might,  on  the  refusal  of  the  appellant  to 
receive  and  pay  for  the  wood,  if  he  was  bound  to  do  so  by  the 
contract,  have  either  kept  the  wood,  and  recovered  by  proper 
action  the  difference  between  its  value  at  the  time  and  place 
of  delivery  and  the  contract  price;  or  he  might  have  sold  it 
with  due  precaution  and  diligence,  and  then  have  sued  for 
and  recovered  the  diflference  between  the  price  received  and 
the  contract  price;  or  he  might,  upon  making  an  actual  or 
constructive  delivery  of  the  wood,  have  recovered  the  full  con- 
tract price,  the  measure  of  relief  sought  in  this  action. 

But  although  the  evidence  conduces  to  sustain  the  plain- 
tiff's averments  of  the  contract,  and  his  readiness  and  offer 
to  deliver  the  154  cords  of  wood,  and  the  refusal  of  the  de- 
fendants to  receive  it,  these  facts  do  not  in  our  opinion  con- 
stitute, aotually  or  constructively,  a  complete  performance  of 
the  contract    For  oonoeding  that  a  substantial  complianoe 

with  his  undertaking  did  not  require  that  he  should  place  the 
AM.  Dmi  VOL.  xcir  '' 
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wood  upon  the  brick-yard  against  the  will  of  the  defendant, 
he  should  have  set  it  apart  for  the  defendant,  and  relinquished 
his  own  control  of  it,  at  or  as  near  to  the  place  of  delivery  as 
was  reasonably  practicable.  This  would  have  been  a  coai- 
structive  delivery  of  the  wood,  not  merely  an  offer  or  tender 
of  delivery:  Duckham  v.  Smithy  6  T.  B.  Mon.  372;  2  Story  on 
Contracts,  sec.  800.  And  as  there  would  have  remained  noth- 
ing more  for  the  plaintiff  to  do  to  vest  the  property  in  the  de- 
fendant and  render  the  sale  absolute,  he  might  then  have 
recovered  the  contract  price  of  the  wood.  But  he  was  not 
entitled  to  a  recovery  to  that  extent  upon  the  allegation  and 
proof  only  of  a  tender  or  offer  of  delivery,  which,  if  true, 
neither  divested  him  of  the  legal  title  nor  the  possession  of 
the  wood. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Contract  of  Sali  when  Complete:  See  Barter  v,  Mattn,  96  Am.  Dee. 
373,  and  note  378;  Ckvekmd  ▼.  Williams,  94  Id.  274. 

Remedy  of  Seller  where  Goods  are  not  DBLrvBRED:  See  Atwood  ▼. 
LucoB,  89  Am.  Dec  713,  and  note  715;  PaUaCa  Appeal,  84  Id.  479. 

CovsiauonvE  Dbltfert:  See  Atwell  v.  MQltr,  61  Am.  Deo.  294»  and  note 
2299. 


LomsviLLB  AND  Nashvillb  Railroad  Company  v. 

Filbbrn's  Administratrix. 

[6  BUBH,  674.J 

BuuDLROAD  Company  la  not  Required  to  pRovn>E  AOAntar  All  Sctcb 
Unforeseen  Accidents  or  misfortunes  as  could  not  be  averted  by  the 
utmost  care  and  diligence;  and  it  is  misleading  and  erroneous  to  instruct,' 
in  an  action  for  causing  the  death  of  an  engineer  who  was  killed  by  a 
dead  tree  falling  across  the  track,  that  it  was  the  duty  of  the  corpora- 
tion to  keep  the  road  free  from  all  objects  and  obstructions  which  might 
imperil  the  safe  transit  of  trains. 

Impued  Undertaking  of  Employees  in  Same  Service  to  Risk  Contdt- 
GENOIBS  which  the  ordinary  skill  and  care  of  each,  in  his  line  of  service, 
oould  not  avert,  does  not  exonerate  railroad  company  from  liability  for 
damages  resulting  to  one  of  such  co-agents  from  the  extraordinary  or 
gross  negligence  of  another  of  them. 

Railroad  Company  is  Liable  tor  Death  or  Engineer,  if  the  section 
boss  or  some  other  agent  of  the  company  than  the  engineer  was  alone 
guilty  of  willful  negUgenoe  causing  the  death,  notwithstanding,  in  his 
own  sphere,  the  engineer  may  have  been  guilty  of  some  neglect  of  duty. 

WiLuruL  Neglect  must  Involve  either  Intentional  Wrong,  or  Such 
Reckless  Disregard  of  security  and  right  as  to  imply  bad  faith;  aad 
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it  it  erroneooB  to  lo  tnstract^  in  an  action  for  the  death  of  an  engineer 
oanaed  hy  a  dead  tree  falMng  across  the  track,  as  to  make  the  question 
of  willful  negligence  depend  on  the  knowledge  or  belief  of  the  road- 
master,  or  section  boss,  as  to  whether  the  tree  was  decayed  and  snbject 
to  fall  or  be  blown  across  the  track,  and  his  failure,  though  so  apprised, 
to  remove  it;  for  though  these  are  facts  from  which  the  jury  might  infer 
willful  neglect)  they  do  not  necessarily  constitute  it. 

Action  for  damages.    The  opinion  Btates  the  case. 

/.  &  J.  Caldwdlj  for  the  appellant 

£.  S,  WorihingUmy  and  Bunch  and  Yowng^  for  the  appellee. 

By  Court,  Hardin,  J.  During  a  storm,  which  occurred  on 
the  night  of  the  16th  of  March,  1868,  a  dead  and  partially 
decayed  oak-tree,  which  stood  on  the  road-bed  and  near  the 
track  of  the  Louisville  and  Nashville  railroad,  fell  across  the 
track,  by  which  the  engine  of  an  express  train,  on  its  way 
from  Nashville  to  Louisville,  was  thrown  from  the  track,  and 
Thomas  Filbern,  the  engineer,  was  instantly  killed. 

The  widow  of  Filbern,  having  become  his  administratrix, 
brought  this  action  against  the  railroad  company  for  the  re- 
covery of  punitive  damages,  under  the  provisions  of  "An  act 
for  the  redress  of  injuries  arising  from  the  neglect  or  miscon- 
duct of  railroad  companies,  and  others":  2  R.  S.  510;  the 
petition  alleging,  in  substance,  that  the  life  of  the  plaintiff's 
intestate  was  lost  in  consequence  of  the  willful  neglect  of  the 
defendant  in  failing  theretofore  to  remove  the  tree. 

The  answer  of  the  defendant  controverted  the  allegations 
of  the  petition  importing  the  charge  of  willful  neglect;  and 
also  set  forth,  as  a  defense,  that  said  Thomas  Filbern,  by  his 
own  neglect  and  want  of  care  as  an  engineer  in  the  service  of 
the  defendant,  contributed  to  and  caused  the  accident  which 
was  the  immediate  cause  of  his  death. 

A  trial  of  the  case  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  for  ten  thousand  dollars,  and  the  court  having 
refused  to  grant  the  defendant  a  new  trial,  it  has  appealed  to 
this  court. 

Of  the  evidence,  it  may  suffice  to  say  that,  from  the  dead 
and  decaying  condition  of  said  tree,  and  its  proximity  to 
the  road,  there  had  long  been  such  apparent  danger  of  its 
falling  on  the  track,  and  thus  imperiling  the  lives  of  passen- 
gers and  employees  on  the  road,  as  to  require  its  removal; 
and  therefore  negligence,  in  some  degree,  was  implied  by  the 
failure  of  the  officers  and  agents  of  the  corporation  to  remove 
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it;  mod  moreofer,  the  atientioo  of  the  aectioa  boss,  an  officer 
fabordinate  to  an  engineer,  and  subject  to  his  orden,  had  been 
drawn  to  the  necessity  of  removing  the  tree  bnt  recently  be- 
fore the  disaster;  yet  the  danger  and  consequent  necessity  of 
lemoving  the  tree  might  have  been  observed  by  Filbnn  as 
well  as  by  other  employees  engaged  in  running  trains  on  the 
road;  and  if  they  were,  it  was  his  duty  to  cause  the  removal 
of  the  tree,  or  report  the  necessity  of  doing  so  to  some  superior 
officer. 

The  questions  presented  for  the  decision  of  this  courts  so 
far  as  deemed  essential,  involve  the  action  of  the  court  below 
in  relatioD  to  instructions  to  the  jury.  Bejecting  several  in- 
structions asked  by  each  party,  the  court,  of  its  own  motion, 
instructed  the  jury,  in  substance,  that  it  was  the  duty  of  the 
oorporation  to  keep  the  road  bee  ftom  all  objects  and  obstrac- 
tions  which  might  imperil  the  safe  transit  of  trains;  and  that 
duty  rested  on  all  its  agents  engaged  upon  the  road  in  the 
transit  of  trains,  and  especially  on  the  road-master  and  his 
subordinates,  the  section  bosses;  and  if  the  jury  believed 
from  the  evidence  that  either  of  these  knew  or  was  notified 
that  said  tree  was  decayed,  and  from  its  condition  subject  to 
fall  or  be  blown  down  across  the  road,  and  thus  imp^il  the 
safe  transit  of  trains,  and  was  so  apprised  long  enough  to  have 
removed  the  peril,  and  failed  to  do  so,  such  feilure  was  will- 
ful neglect,  within  the  meaning  of  the  statute.  And  if  the 
jury  further  believed  from  the  evidence  that  the  death  of  FU- 
hern  was  caused  by  such  neglect,  and  that  he  could  not,  by 
the  use  of  ordinary  care  and  diligence  on  his  part,  as  an  em- 
ployee of  the  defendant,  have  avoided  the  consequences  of 
such  neglect,  the  law  was  for  the  plaintiff,  and  they  should  so 
find.  If,  however,  Filbem,  as  engineer  or  employee  of  the  de- 
fendant, by  the  use  of  ordinary  care  and  diligence  on  his  part, 
could  have  avoided  the  consequences  of  said  neglect,  and  failed 
to  do  so,  then  the  jury  should  find  for  the  defendant. 

These  expositions  of  the  law  of  the  case  are  questioned,  by 
the  argument  for  the  appellant,  as  erroneous  and  misleading, 
and  we  think  rightly  so.  By  the  definition  given  by  the  court 
of  the  duty  of  the  corporation  as  to  objects  and 
which  mi^t  imperil  the  transit  of  trains,  and  the 
ity  arising  from  the  failure  of  the  agents  of  the  corporation  to 
remove  such  causes  of  danger,  the  jury  were,  in  effect,  told 
that,  ordinarily,  the  defendant  was  not  only  liable  for  negli- 
gence, eith^  proximate  or  remote,  but  that  they  must  regard 
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all  aeeideEits  or  mipfertmieg  occorring  in  oooaeqiieace  cf  thft 
fiilling  or  disi^aceBaeiit  of  naioral  dbjects  along  tiie  line  of  the 
road  as  the  results  of  eocb  negligeoee;  and  especially  to  if 
the  ohjeets  were  such  as  oould  have  been  remoTed,  whether 
trees  nol  apparently  dangeroos,  or  masses  of  stooe  or  embank- 
ments whidi  migfat  fall  upon  the  traok,  but  probably  ne^er 
would. 

From  the  nature  of  the  eoiuitry  through  wfaicfa  the  appel« 
lant's  road  passes,  and  the  great  expense,  if  not  the  impoasi- 
bility,  of  rendering  its  track  entirely  secure  from  liability  to 
accidental  obstructions,  it  oould  not  be  expected  that  every 
possible  cause  of  danger  could  be  removed.  And  while,  in  the 
running  operations  of  the  road,  the  law  exacts  of  the  corpora- 
tion a  degree  of  care  and  vigilance  commensmrate  with  the 
importance  of  that  business,  and  the  peril  winch  might  arise 
from  neglect,  it  is  not  required  to  jnrovide  against  all  such  un- 
foreseen accidents  or  misfortunes  as  could  not  be  averted  by 
the  utmost  diligence  in  the  management  of  the  road.  And  aa 
the  jury,  in  passing  on  the  question  whether  there  was  or  waa 
not  willful  neglect  of  duty  on  the  part  of  the  corporation  act- 
ing through  its  agents,  may  have  been  misled  by  a  misappre- 
hension of  the  scope  and  extent  of  the  duties  of  the  corporation, 
it  was  erroneous  and  prejudicial  to  it  for  the  court,  in  ita  in- 
structions, to  ascribe  to  it  obligations  which  the  law  did  not 
impose. 

It  is  contended  for  the  tq^pellant  that  as  both  Filbem  and 
the  section  boss,  to  whose  delinquency  the  disaster  ia  im- 
puted, were  engaged  in  the  service  of  the  corporation  in  the 
same  general  branch  of  its  business,  having  in  view  the  safe 
passage  of  trains  over  the  road,  the  maxim  respondeat  Buperior 
does  not  apply  in  behalf  of  the  representative  of  Filbem  in 
this  case,  and  we  are  referred  to  the  cases  of  Ohio  and  Minio- 
iippi  R.  R  Co.  T.  HammUy,  28  Ind.  871,  Wright  v.  New  York 
Central  R.  R.  Co.^  25  N.  Y.  562,  Farwell  v.  Boston  amd  Woros^- 
ter  R.  R.  Co.y  4  Met.  49  [88  Am.  Dec.  889],  and  other  adjudged 
cases  in  this  country  and  in  England  as  authority. 

But  so  far  as  these  decisions  may  support  the  principle  as- 
serted in  this  case,  that  the  fact  that  the  injury  complained 
of  was  suffered  by  one  employee  in  consequence  of  the  neglect 
of  another  in  the  same  general  service  exempted  the  corpora- 
tion entirely  from  responsibility  for  the  injury,  it  will  suffice 
to  say  that  this  court,  in  the  case  of  Louisville  and  NaA' 
vOle  R,  R.  Co.  V.  Collins ^  2  Duvall,  114,  carefully  reviewed 


694  Railboad  Co.  v.  Filbbbn'8  Abm'x.    [Eentockyt 

the  role  now  sought  to  be  applied;  and  while  therein  exemp- 
tion is  conceded  as  to  the  common  hasards  incident  to  the 
acceptance  of  employment  in  connection  with  otheis,  and 
which  the  employee  is  presumed  to  have  undertaken  to  risk, 
the  rule  as  applicable  to  cases  of  gross  or  willful  neglect  on 
the  part  of  another  servant,  by  whose  want  of  fidelity  or  crim- 
inal fault  harm  results  to  his  fellow-employee  in  the  discharge 
of  his  duty,  was  rejected  as  '^  inconsistent  with  principle,  anal- 
ogy, and  public  policy  ";  and  it  was  held  in  that  case,  as  in 
the  subsequent  case  of  LouisviUe  and  NashviUe  R.  JR.  Co,  y. 
Robinson^  4  Bush,  607,  that  the  implied  undertaking  of  em- 
ployees in  the  same  service  to  risk  the  contingencies  which 
the  ordinary  skill  and  care  of  each,  in  his  line  of  service, 
could  not  avert,  did  not  exonerate  the  company  from  liability 
for  damages  resulting  to  one  of  such  co-agents  from  the  ex- 
traordinary or  gross  negligence  of  another  of  them.  Adhering 
to  the  law  as  thus  expounded  by  this  court,  we  are  of  the  opin- 
ion that  the  court  did  not  err  in  rejecting  the  rule  contended 
for,  as  recognized  in  some  of  the  English  and  American  cases 
to  which  we  have  been  referred. 

It  is  further  insisted  that  the  court  should  have  instmeted 
the  jury  that  if  there  was  a  neglect  of  duty  on  the  part  of 
Filbern  as  well  as  the  section  boss,  in  failing  to  cause  the  re- 
moval of  the  tree,  the  plaintiff  could  not  recover.  This  was 
not  the  law  if  the  section  boss  or  some  other  agent  of  the  com- 
pany than  Filbern  was  alone  guilty  of  willful  negligencCt  caus- 
ing the  death  of  the  latter,  although  in  his  own  sphere  he  may 
have  been  guilty  of  some  neglect  of  duty:  LouimUe  and  iViufc- 
vUle  R.  R.  Co^  V.  Robintanf  9upra, 

But  there  is  another  and  we  think  fatal  objection  to  the 
action  of  the  court  in  so  instructing  the  jury  as  to  make  the 
question  of  willful  negligence  depend  on  Uie  knowledge  or  be- 
lief of  the  road-master  or  section  boss  as  to  whether  the  tree 
was  decayed  and  subject  to  fall  or  be  blown  down  across  the 
track,  and  his  failure,  though  so  apprised,  to  remove  it  These 
were  facts  from  which  the  jury  might  have  inferred  willful 
neglect,  but  they  did  not  necessarily  constitute  it.  Whether 
or  not  willful  neglect  is  the  same  as  gross  neglect,  or  in  any 
case  more  or  less  culpable,  it  must,  we  think,  involve  either 
an  "  intentional  wrong,  or  such  a  redcless  disregard  of  security 
and  right  as  to  imply  bad  faith,"  and  the  court  should  have 
substantially  so  informed  the  jury. 

Wherefore,  for  the  reasons  indicated,  the  judgment  is  le* 
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versed,  and  the  cause  remanded  for  a  new  trial  and  further 
proceedings  not  inconsistent  with  this  opinion. 


CoNTRiBUT<«T  Kbgliossob  ON  Part  OF  Pebson  Ikjttbkd  Will  prevent 
recovery,  unless  the  injury  was  the  resnlt  of  some  intentional  wrong  on  the 
part  of  the  defendant:  Carroll  v.  Mbmeaoia  Valley  B,  B.  Co.,  97  Am.  Dec. 
221,  and  note  226. 

Nkoliobnob  of  Fxllow-sbrvahts:  See  Carroll  t.  Mkmeaota  VaUty  R,  R 
Co.,  97  Am.  Dec  221,  and  note  226. 

LlABILITT  OF  BaDJIOAD  GOMPAITT  TO  EmFLOTXBS  FOB  INJURIES  RbOXTVXD 

FROM  OssTRUonoNS  on  the  road-bed  or  track:  See  the  note  to  Chieoffo  etc 
RR.CO.Y.  SweU,  92  Am.  Deo.  218. 


LeIBBB  V.  LlVEBPOOL,  LoNDON,  AND  GlOBB  InS.  Co. 

rs  BUSB,  689.] 

CoNDmoN  IN  Insuranob  Policy  that  Company  will  not  bb  Liabli 
**  for  any  loss  or  damage  to  goods  contained  in  the  show-window,  when 
the  loss  or  damage  is  caused  by  the  light  in  the  window,  nor  shall  the 
company  be  liable  for  loss  by  theft,"  applies  to  theft  from  the  show-win- 
dows, and  not  to  theft  committed  in  the  necessary  removal  of  goods  to 
save  them  from  impending  conflagration. 

FntR  Insitranoe  Policy  Covers  Lobs  by  TRsrr  in  Necessary  and  Pru- 
dent Bemoval  of  Coods  to  save  them  from  impending  destmction 
from  a  fire  in  an  adjoining  btiilding. 

Removal  of  Goods  is  Proper,  when  Adjoinino  Tenement  is  bedtq 
Consumed,  thongh  in  fact  the  store,  where  the  goods  were,  escaped 
destmction  and  even  injury.  The  inquiry  should  be.  What  was  pru- 
dent and  seemingly  required  on  the  part  of  the  insured  from  the  im- 
pending peril  at  the  time  of  the  removal  f 

Demand  by  Agent  of  Insurance  Company  upon  Insured  to  Bemoyi 
bis  Ckx>DS,  made  during  a  fire  in  an  adjoining  building,  though  it  may 
not  fix  the  liability  of  the  insurer  for  loss  by  theft  during  the  removal, 
as  it  may  have  been  outside  of  the  agency,  is,  nevertheless,  a  power- 
ful and  significant  fact  to  establish  the  propriety  of  the  removal. 

Action  on  insaraDce  policy.    The  opinion  states  the  case. 

/.  Q.  A.  King  and  L.  D.  Htubands,  for  the  appellant. 

Bigger  and  Mosb^  for  the  appellee. 

By  Court,  Williams,  C.  J.  Appellant  insured  his  stock  of 
goods,  then  in  a  certain  brick  storehouse  in  Paducah,  Ken- 
tucky, August  7,  1866.  During  the  period  of  insurance,  a  fire 
broke  out  at  night  in  the  adjoining  brick  tenement,  when  the 
local  agent  of  the  company  demanded  of  appellant  that  he 
should  open  his  doors  and  have  his  goods  removed,  else  his 
company  would  not  pay  the  losses  if  any  occurred.    Where* 
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upoD  he  threw  open  his  door  and  oommonoed  lemoriag  his 
goods  to  a  safer  plaoe,  in  the  d(dng  of  whidi  sobm  were  in* 
jured  and  more  stolen.  These  things  are  all  averred  in  the 
petition.  The  insurance  company  adjusted  the  losses  bj  in- 
jury, but  demurred  as  to  the  losses  by  theft,  which  the  court 
sustained,  and  which  is  the  sole  question  involved  on  this 
appeal. 

The  policy  Contains  this  covenant:  *^  Provided  always,  and 
it  is  hereby  declared  and  agreed,  that  this  company  shall  not 
be  liable  to  make  good  any  loss  or  damage  by  fire  which  shall 
happen  or  arise  by  any  foreign  invasion,  insurrection,  riot,  or 
civil  commotion,  or  any  military  or  usurped  power,  or  by  any 
explosion,  earthquake,  or  hurricane."  The  policy  referred  to 
contains  conditions,  among  which  are  the  following,  in  addition 
to  the  above:  *'That  this  company  will  not  be  liable  for  any 
loss  or  damage  to  goods  contained  in  the  show-window  when 
the  loss  or  damage  is  caused  by  the  light  in  the  window;  nor 
shall  the  company  be  liable  for  loss  by  theft.*'  This  is  the 
only  exception  of  loss  by  theft,  either  in  the  policy  or  its  con- 
ditions, and  this  evidently  applies  to  theft  from  the  show- 
windows,  and  not  theft  committed  in  the  necessary  removal 
of  goods  to  save  them  from  impending  conflagration. 

The  real  question  then  is,  whether  theft  in  the  necessary 
and  prudent  removal  of  goods  to  save  them  from  threatonad 
destruction  by  fire  is  within  the  covenant  of  the  policy  to  in- 
sure against  fire. 

In  TiUon  v.  Hamilton  Fire  Ins.  Co.,  1  Boew.  371,  the 
superior  court  of  the  city  of  New  York  held  "  that  the  Atb 
created  a  necessity  of  immediately  removing  the  goods,  in 
order  to  save  the  whole  or  part  of  them  from  being  burned. 
In  making  such  removal,  even  if  all  be  removed  before  the 
fire  reaches  that  part  of  the  building  from  which  they  were 
taken,  a  loss,  in  spite  of  all  precautions,  may  be  produced  by 
at  least  two  canses  incident  to  such  an  act, — <»e  is  a  partial 
injury  of  some  goods  themselves  by  their  hurried  removal, 
and  the  confused  state  in  which  they  may  necessarily  for  a 
time  be  thrown;  another  is  from  a  theft  or  abstraction  of  some 
part  of  the  goods.  If  these  are  not  natural  results,  it  is  be- 
lieved that  common  experience  shows  that  both,  in  large  cities, 
are  almost  invariably  inevitable  results." 

The  court  then  determined  ''  that  when  the  damage  in  any 
particular  case  is  a  direct  and  unavoidable  consequence  of 
the  occurrence  of  the  peril  insured  against,  the  insurers  are 
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liable^  tbo^gh  tbe  ivamediate  agent  was  oot  mxeh  periL  All 
the  oonaequenoea  flowiDg  Irom  tbe  peril  iuenrad  against  or 
incident  theseilio  axe  properly  «ttribi»table  to  tbe  peril  itself"; 
citing  Magvir0  v.  New  EngU^  Marins  Jw.  Ca^  1  Story,  167; 
Kdkn  Y.  CerbM^  2  Bing.  205;  2  Amould  on  Insurance,  799. 

In  NmafwiTk  v.  Lfmdws^  and  JAveffwA  Fire  aaid  L\fe  Ins.  Co.^ 
30  Mo.  160  [77  Am.  Deo.  608],  tbe  sapreme  court,  of  Missonri 
bald  that  tbe  liability  of  an  insurance  company  for  losses  by 
theft  is  not  reatrieted  to  the  precise  period  when  the  fire  was 
extinguished.  The  precise  time  when  a  theft  occurs  is  not  im- 
portant, if  it  be  oeoasioned  directly  by  the  fire,  and  there  be 
no  exertion  of  loss  by  theft  in  the  policy. 

So  the  supreme  court  of  North  Carolina,  in  WhUehunt  ▼. 
FayeiUvUU  Mtd.  Im.  Co.y  6  Jones,  352,  held  that  losses  arising 
fipQOi  iena  jUc  efforts  to  extinguish  fire,  such  as  wetting  and 
soiling  of  goods,  and  losses  by  theft  consequent  upon  their 
removal,  are  fairly  within  the  contract  of  insurance. 

The  supreme  eenrt  of  Illinois,  in  Oaee  v.  Hartford  Fire  Ine. 
Oo.y  18  111.  676,  held  that  the  circumstancee  as  they  existed  at 
the  time  must  determine  tbe  necessity  for  removal;  and  what- 
ever loss  or  damage  is  necessarily  sustained  by  such  removal, 
when  the  danger  of  destruction  was  so  direct  and  immediate 
that  a  failure  to  remove  would  have  been  gross  negligence  on 
his  part,  the  insured  is  entitled  to  recover.  The  fire,  under 
such  circumstances,  may  be  regarded  as  the  proximate  cause 
of  any  loss  sustained. 

In  Talmon  v.  Home  and  Citizens'  Mut.  Ins.  Co.,  16  La.  Ann. 
426,  the  supreme  court  of  Louisiana  held  that  where  the  policy 
required  the  assured  to  labor  for  the  protection  of  the  insured 
goods,  and  such  goods,  in  an  attempt  to  avoid  a  fire,  are  in- 
jured or  stolen,  the  insurer  is  liable  for  the  loss.  And  such 
seems  to  be  the  doctrine  of  the  queen's  bench  of  Canada  in 
Thompson  v.  Montreal  Ins.  Co.y  6  U.  C.  2  Q.  B.  319. 

There  can  scarcely  be  a  doubt  but  that  the  law  would  re- 
quire of  the  insured  reasonable  efibrts,  made  in  good  faith,  to 
secure  goods  from  impending  peril,  and  for  gross  negligence 
the  insured  might  be  exonerated  from  liability;  hence  under 
the  facts  averred  in  this  case,  there  can  scarcely  be  a  doubt 
that  the  removal  of  the  goods  would  have  been  proper  when 
the  adjoining  tenement  was  being  consumed,  though  in  fact 
the  house  wherein  these  goods  were  escaped  destruction,  and 
even  injury.  The  rights  of  the  insured  cannot  be  made  to 
depend  on  the  tact  of  the  destruction  of  the  building,  but  the 
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inquiry  should  be,  What  was  prudent  and  seemingly  required 
on  the  part  of  the  insured  from  the  impending  peril  at  the 
time  of  the  removal?  And  while,  perhaps,  the  liability  of  the 
insurer  could  not  be  fixed  alone  on  the  demand  of  its  agent, 
as  this  may  have  been  outside  of  his  agency,  yet  the  demand 
of  the  agent  for  the  removal  is  a  powerful  and  significant  fact 
to  establish  the  propriety  of  the  removal;  and  if  such  removal 
was  proper,  then  the  insurer  is  liable  for  all  the  consequences 
naturally,  inevitably,  or  probably  flowing  from  it. 

Loss  by  theft  about  large  commercial  towns  and  marts  is  a 
consequence  as  immediate  and  certain  and  direct  as  is  the 
damage  to  the  goods  by  water  and  defacement,  when  goods  are 
necessarily  removed  to  prevent  destruction  by  the  peril. 

Wherefore  the  judgment  is  reversed,  with  directions  to  over- 
rule defendant's  demurrer,  and  for  further  proceedings  ccm- 
sistent  herewith. 

Valui  or  QooDs  Losr  oa  fivoLiir  wmLi  BBnro  Rimovkd  nu>M  Bvbji- 
ore  BuniDiiio  mat  bb  Bsoovkrsd  in  an  aotion  on  the  policy  of  insanaoe: 
twiepmidaa  MtOmU  /m,  Co»  t.  Agnem,  75  Am.  Deo.  638^  and  note  641;  A>v^ 
mmfkr.  Liverpool  tie.  Jn$,  Co.,  77  Id.  008^  and  note  611. 
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Fdbld  &  Go.  V.  New   Orleans   Delta  News- 

PAPER  Company. 

(21  LOUUIAVA  AmruALi  M.] 

Iv  Okbool  to  Bum  AocxnoiostATiOK  LrixuunB  of  n^gotUbb  ImlmiiMiit^  ht 
mna%  be  given  d«e  notice  of  iioa-|Ni7iiient  aooofding  to  the  nilee  of  the 
Uw  merciiaat. 

Doonmrs  oh  WmoH  Nmhwuti  of  NonoB  of  non-|Niyinent  to  aa  indoner 
of  negotiable  paper  reete  ie  the  preeomption  of  damage  or  piejndioe  in 
bia  faror,  he  being  entitled  to  reooniae  againat  another. 

Ibixmbb  of  NiGOTiABLB  LrflrntUMHiTy  who  ia  entitled  to  reooniae  againal 
another,  ia  preanmed  to  be  injured  by  delay  in  notioe  of  noB-paymenti 
He  ia  entitled  to  prompt  notioe. 

Thb  oinnion  states  the  fieu)ts. 
Bandlin^  for  the  appellants. 
Leovy^  Rozier,  and  Buchanan  and  OUmare^  for  the  appellees. 

By  Court,  Howell,  J.  As  stated  by  counsel  for  plaintiffs 
mod  appellants,  the  only  question  presented  on  this  appeal  is, 
Are  the  members  of  the  New  Orleans  Delta  Newspaper  Com- 
pany, who  indorsed  the  notes  sued  on,  liable  without  notice  of 
dishonor? 

The  notes  are  made  by  H.  J.  Leovy,  business  manager,  to 
bis  own  order,  and  indorsed  by  him  individually,  and  before 
delivery  to  plaintiffs,  the  first  holders,  by  D.  Da  Ponte  and 
P.  E.  Bonford,  all  three  of  whom  were  members  of  the  com- 
pany. 

It  is  urged  by  plaintiffs  that  these  parties  are  mere  suretiesi 
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and  not  entitled  to  notice,  and  in  support  of  this  position  thejr 
rely  on  a  doctrine  in  the  case  of  Crane  y.  Trudeauj  19  La.  Ann. 
308,  in  the  following  words:  '^In  relation  to  third  persons  and 
bona  fide  holders,  the  obligations  of  accommodation  indorsers 
are  co-extensive  with  those  of  indorsers  of  business  paper. 
It  would  be  different  if  the  transferee  of  a  note  indorsed  gets  it 
from  the  maker.  In  such  a  case,  the  indorser  would  be  a 
surety," 

The  latter  doetrine,  not  biiiig  eBemtial  to  the  daciaion  in 
that  case,  may  be  regarded  as  obUer;  but  whether  a  correct 
law  or  not,  it  cannot  apply  in  this  case,  when  the  note  is  duly 
indorsed  by  the  payee  (who  is  not  the  holder),  and  the  sub- 
sequent indorsers  thus  making  it  on  its  face  commercial  paper, 
and  the  evidence  shows  that  the  defendants  intended  to  bind 
themselves  as  accommodation  indorsers,  and  it  seems  to  be 
settled  here,  at  least  since  the  case  of  Weaver  v.  Marvel^  12 
La.  Ann.  517,  that  although  they  may,  in  some  sense,  be  sure- 
ties, they  are  entitled  to  notice.  We  must  view  them  as  ac- 
commodation indorsers,  whose  liability  depends  on  the  rules 
applicable  to  negotiable  instruments  in  general,  and  conse- 
quently the  holder  must  take  the  steps  necessary  to  bind  any 
indorse  of  business  p^per  aooordiag  to  the  law  merchant. 
They  were  parties  to  the  iK>tee,when  received  by  the  plaintiffs: 
See  Story  on  Notes,  sees.  134,  268,  288,  292, 296, 867, 479,  480; 
Stone  V.  VincerU^  6  Mart.,  N,  S.,  517;  Jacobs  v.  FtZZiams,  18 
Rob.  (La.)  183;  Evans  v.  Hatcher^  10  La.  Ann.  98;  Weaver  v. 
Marvel,  12  Id.  517;  BaU  v.  Qreaud,  14  Id.  305  [74  Am.  Dec. 
431];  Connely  v.  Bourg,  16  Id.  108  [79  Am.  Dec.  668]. 

In  the  case  of  Keeler  v.  BartittkA^  12  Wend.  118,  it  is  said 
that  "the  circumstances  that  the  indorser  is  an  accommodation 
indorser  adds  cogency  to  the  considerations  in  favor  of  strict 
notice  of  the  default" 

The  doctrine  on  which  the  neoessity  of  notice  rests  seems  to 
be  the  presumption  of  damage  or  prejudice  in  &vor  of  the 
indorser,  who  is  entitled  to  a  leoourse  over  against  another 
party.  In  other  words,  whoever  is  entitled  to  a  recourse  over 
against  another  party  is  presumed  in  law  to  be  injured  by  a 
delay  in  receiving  knowledge  of  non-payment, — is  therefore 
entitled  to  prompt  notice:  Chitty  on  Bills,  436. 

In  this  case,  the  indorsers,  if  notified  in  due  time,  may  have 
secured  themselves  against,  or  obtained  pajnnent  from,  the 
maker. 

The  plaintiffs  contend,  however,  that  the  New  Orleans  Delta 
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Newspaper  Company  waa  a  mere  primie  partciersbip,  and  ita 
members,  not  bmig  permitted  to  plead  ignorance  of  their  own 
affairs,  must  be  held  to  know  that  the  notes  were  not  paid, 
that  the  maker  knew  it^  and  notice  to  one  was  notice  to  all. 

The  r^ly  to  this  is,  thai  plain  tiffs  have  introdooed  in  evi- 
dence the  charter,  which  shows  that  none  of  the  stookholdeis 
had  any  control  of  or  anything  to  do  with  the  business, 
except  Leovy,  the  business  manager,  and  that  knowledge  is 
not  necessarily  notice.  The  notes  were  made  payable  at  the 
Canal  Bank,  and  although  Leovy,  as' business  manager,  may 
have  known  that  they  were  not  paid,  he  did  not,  thereforOi 
know,  without  legal  notice  from  the  holder  or  other  proper 
party,  that  he  woold  be  looked  to  for  payment  as  indorser: 
Bee  1  Parsons  on  Notes  and  Bills,  621,  526,  626,  and  629. 

The  judgment  was  correctly  rendered  in  favor  of  the 
indorsers. 

It  is  therefore  ordered  that  the  judgment  aiqpealed  from  be 
affirmed,  with  costs. 

Rehearing  refused. 


Nonoa  ov  Kov-PATxnrr,  n«B—ity  of  gifiag  to  soosmrno^atien  intosw 
FfdUm  V.  Maocratk&n,  81  Am.  Dee.  620. 

NsuiiiMH  ov  Nonoa  of  NoN-PAXimrv:  Unkm  Btmk  v.  Lmt^  41  Am.  Dea 
27S»  and  note  277. 


Ghandlbb  V.  Babbett. 

[21  LoxneuaiA  Amn^Mt,  88.  j 

YiLm  Will  mat  bb  SzaccrrsD  bj  maj  one  baTing  tlit  seandaeM  and 
strengtfa  of  miad  neoegiary  to  make  a  oontraet. 

WaxBa  Wnji  Contains  Ssaiss  ot  Wisb  and  jodieioiii  dispoiitionB,  it  ie 
for  those  who  attaek  it  to  prove  imaonndneae  of  mind  in  the  testator  at 
ita  ezeentioa. 

Whbui  Wtll  Covr Aon  DtBOBsnoKs,  meh  as  wonM  oaase  inaanity  to  be 
preaamedy  although  aoeoeptible  of  being  jnatifled  by  pecaltar  cirooia- 
atances,  it  ia  for  the  legatee  to  prove  the  sanity  at  the  teatator  as  against 
the  terms  of  the  will. 

Lr  Fion  OoovmaiNa  nkab  Tan  w  Datb  of  wiU,  and  preoeding  and  fol- 
lowing it»  prove  an  habitoal  state  of  insanity,  then,  notwithstanding  the 
wisdom  of  the  aet^  the  sapportefs  of  the  will  mnat  prove  aonndness  of 
mind  in  the  testator  dniiiig  the  intermediate  time. 

If  Acts  ot  iNaANirr  on  Pabt  ot  TssTAToa  were  rare,  and  oceorred  at 
perioda  distmt  from  eaeh  other,  and  from  the  date  of  the  will,  it  will 
snstein  itseU^  and  be  pnaaaMd  to  have  been  aude  in  a  laoid  interval,  at 
laaslif  tilt  win  ia  not  daatitato  of  food  aenas^  and  betnya  no  inaaai^r. 
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ImuNirr  nr  TiniTOB  d  vbvxr  Fsviuifux  N«itiMr  old  age,  fofgatfnl- 
nesB  of  family,  lazgenessof  the  legacy,  nor  low  rank  of  tiie  l^gateay  will 
of  themaelyea  show  inaanity  in  tho  taatator. 

VzFiRTB  MAT  GivB  Opikioms,  asd  Thosb  ov  PBTHiciiAira  ai«  roonTod  npoA 
queetiona  of  prof eeaional  akill,  bat  they  moat  aftate  the  facta  upon  whuA 
the  opiniona  are  Uaaed,  and  tiiey  moat  be  wai^^bed  aa  other  eridaBM^ 
and  are  not  condaaiTe. 

The  opiDion  states  the  fistcts. 

Boyd  and  Dunnj  for  the  plakiti£b  and  appellees. 

SteeUj  for  the  defendant. 

B7  Court,  Howe,  J.  The  plaintifb  in  this  case  aUege  thai 
they,  together  with  a  minor  brother  and  minor  sisters,  are  the 
sole  heirs  of  Mrs.  Christina  Chandler,  their  father's  sister,  who 
died  in  New  Orleans  on  the  2d  of  August,  1866;  that  on  the 
twenty-fourth  day  of  July,  1866,  the  deceased  executed  an  in- 
strument, called  and  known  as  her  last  will  and  testament, 
before  A.  Hero,  Jr.,  notary,  by  which  she  bequeathed  all  her 
property  to  the  defendant,  Barrett,  constituting  him  universal 
legatee  and  sole  executor;  that  the  will  has  been  admitted  to 
probate  upon  application  of  the  defendant,  but  that  it  is  null 
and  void  for  the  reasons  that  at  the  time  of  making  the  will, 
and  for  many  years  prior  thereto,  the  testatrix  was  totally  dis- 
qualified and  incapable  of  making  a  will,  and  also  for  other 
reasons  which,  having  been  abandoned  by  plaintiff's,  it  is  un* 
necessary  to  discuss.  They  pray  that  the  will  may  be  annulled 
and  avoided,  and  that  the  plaintifis,  with  their  minor  brother 
and  sisters,  may  be  adjudged  to  be  entitled  to  inherit  and  pos- 
sess the  estate,  and  for  general  relief. 

The  defendant  pleads  the  general  denial;  especially  denies 
the  relationship  of  plaintiffs'  father;  avers  that  the  testatrix, 
'^  Christina  Chandler,  at  the  age  of  seventy  years,  lived  alone, 
uncared  for  and  neglected  by  the  plaintiff's,  who  lived  very 
near  to  her  ";  and  asserts  that  the  deceased,  ^'  when  she  made 
her  will,  and  until  her  death,  exhibited  more  than  ordinary 
proof  of  sanity  and  capacity  to  do  business." 

There  was  judgment  for  plaintiff's,  and  the  defendant  has 
appealed. 

The  only  question  in  the  case,  in  the  view  we  have  taken  of 
it,  is,  whether  Christina  Chandler,  on  the  twenty-fourth  day  of 
July,  1866,  had  testamentary  capacity,  or  whether,  on  the  con- 
trary, she  was  intestable  by  reason  of  unsound  mind.  The 
question,  we  must  say,  is  not  very  clearly  presented  by  the 
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pleadings,  bat  it  seems  from  the  whole  record  to  have  been 
the  main  point  at  issue.  And  here  we  may  remark  that, 
while  it  is  true,  as  stated  by  this  court  in  Avbert  y.  Auberiy 
6  La.  Ann.  106,  and  urged  by  plaintiffs  at  bar,  that  testaments 
are  more  easily  avoided  than  contracts  on  the  ground  of  un- 
soundness of  mind,  yet  this  distinction  applies  to  such  matters 
as  those  of  notoriety  and  interdiction,  and  not  to  the  amount 
of  intellect  required  in  a  testator.  So  far  astthe  latter  is  con- 
cerned, a  will  may  well  be  made  by  any  mind  which  has  the 
soundness  and  strength  necessary  to  endure  the  conflict  in- 
volved in  the  making  of  a  bargain.  It  would  be  unreasonable 
to  require  that  a  testator  should  have  more  mental  vigor  and  a 
more  lucid  memory  than  a  person  who  makes  a  contract:  See 
Merlin,  Repertoire,  vol.  13,  p.  550;  Stevens  v.  Van  Clevej  4  Wash. 
C.  C.  267;  Converse  v.  Converse^  21  Vt.  168  [53  Am.  Dec.  58.] 
It  appears  from  the  evidence  that  Christina  Chandler  re- 
sided in  Missouri  in  1825;  that  her  husband  died  in  that  year; 
that  soon  after  his  death  she  became  the  mother  of  a  son, 
Thomas  W.  Chandler;  that  in  1835  she  removed  to  Vicks- 
burg,  where  she  remained  until  about  1850;  that  she  then 
came  to  New  Orleans,  and  lived  hejre  with  her  son  up  to  the 
time  of  his  death,  in  April,  1865;  and  that  she  survived  him 
about  sixteen  months,  managing  his  succession,  of  which  she 
was  sole  heir,  and  living  alone  in  the  same  house  in  Canal 
Street,  where  she  had  lived  for  some  time  before.  In  consid- 
ering the  question  of  her  alleged  unsoundness  of  mind  at  the 
time  her  will  was  made,  there  are  some  elementary  principles 
which  may  guide  us  to  a  just  conclusion.  '^  The  Roman  law," 
says  Com.  Delisle  (Donations  et  Testamens,  p.  82),  "furnished 
rules  on  this  point  which  still  deserve  to  be  followed.  If  the 
testament  present  but  a  series  of  wise  and  judicious  disposi- 
tions, it  is  for  the  heirs  who  attack  it  to  prove  unsoundness  of 
mind  at  the  date  of  the  testament.  If  it  contain  dispositions, 
such  as  would  cause  insanity  to  be  presumed,  although  sus- 
ceptible of  being  justified  by  peculiar  circumstances,  it  is  for 
the  legatee  to  prove  by  witnesses  the  sanity  of  the  testator  as 
against  the  terms  of  the  testament.  But  if  by  facts  occurring 
near  the  time  of  the  date  of  the  testament,  and  preceding  and 
following  it,  the  heirs  have  proved  an  habitual  state  of  insanity, 
we  are  constrained  to  think  that  then,  and  notwithstanding 
the  wisdom  of  the  act,  the  legatee  should  be  held  to  prove  thd 
existence  of  soundness  of  mind  during  the  intermediate  time. 
If^  however,  the  acts  of  insanity  were  rare,  and  occurred  at 
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periods  distant  from  Moh  othtr,  «m1  fima  tiie  dats  of  tba 
meat,  the  teBtament  woidd  sostain  Meelf,  and  iiould  be 
Bumed  to  hare  been  made  in  a  Ivoid  interval,  at  leait  if  thm  aei 
was  not  destitute  of  good  sense,  and  betmyed  no  insso^j." 

*'  Tlie  prssumpttOQ,"  says  Tonllier,  **  is  always  in  flairor  of 
the  act.  Insanity  is  nersr  prasanMd.  The  advanoed  age  of 
the  donor,  the  forgetfalness  of  his  family,  the  laigeaess  of  the 
legacy,  the  low  rank  of  the  legatee,  will  not  of  themeelTes  8iif> 
fioe  to  decide  that  the  testator  is  not  of  sonnd  mind":  Droit 
Civil,  vol.  3,  p.  44  See  aim  Maroade,  ml.  8,  p.  408;  I>mBXk- 
ton,  vol.  8,  p.  167. 

'*  The  presumption  of  sanity  does  not  eease,"  says  Tropteig, 
"  because  the  testator  has  experienced  some  transitoty  intel- 
leotaal  derangement  at  a  time  anterior  to  the  testament  **: 
Donations  et  Testamens,  vol.  2,  p.  68.  And  the  same  writer  ani^ 
madverts  with  characteristic  energy  npon  the  tendenqy  he  has 
observed  ''  to  transform  a  morbid  susceptibility,  an  ephemeral, 
excessive  excitement,  a  snp^ficial  trouble,  into  one  of  those 
profound  alterations  which  destroy  the  reason." 

The  English  law  seems  to  be  the  same  upon  these  points. 
In  the  case  of  Chamber$  r.  Queen^i  ProcUtVy  2  Curt  415,  cited 
by  Ray,  272,  and  1  Jarman  on  Wills,  72,  the  deceased  was  an 
attorney,  who  made  his  will  on  the  15th  of  November,  1838, 
and  committed  suicide  the  next  day.  He  labored  under 
singular  delusions,  having  no  foundation  in  truth,  on  the 
three  days  next  preceding  the  day  on  which  the  will  was 
executed;  among  others,  that  the  benches  of  the  Inns  Temple 
were  about  to  disbar  him  on  account  of  an  imaginary  trivial 
fraud  he  had  practiced  on  them,  and  that  in  consequence 
thereof  he  was  a  lost  man,  and  must  be  got  oat  of  the  coun- 
try. It  appeared  that  delusions  equally  gross  possessed  bis 
mind  in  1838.  But  the  court  (Sir  Herbert  Jenner)  said  that 
the  first  point  to  be  considered  was,  whether  habitual  insanity 
had  been  proved,  ^  because  it  is  admitted  that  where  habitual 
insanity  does  not  exist,  the  proof  of  actual  insanity  at  the 
time  the  will  was  made  must  come  from  those  who  impeach 
the  act.  The  court,  therefore,  must  look  for  proof  of  habitual 
insanity  or  insane  delusion  from  those  whe  oppose  thn  will.'* 
There  being  no  evidence  of  aotnal  insanity  at  the  moment 
the  will  was  made,  the  court  was  of  opinion  that  no  habitnal 
*  insanity  had  been  proved,  and  tlM  will  was  tberefcre  sua* 
tahied:  See  also  PMeek  ^r.  AUintan,  8  Hagg.  Boo.  527. 

In  the  common-law  states  of  our  own  coontrf ,  the  saae 
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general  rules  have  be^i  laid  d<»wn:  Clark  v.  Fisherj  1  Paige, 
174  [19  Am.  Dec.  402];  Jackson  y.  Van  Deusen^  6  Johns.  144 
[4  Am.  Dec.  330];  Halley  y.  Webeter,  21  Me.  461. 

Turning  to  the  evidence  in  the  record,  we  find  the  principal 
acts  of  folly  relied  upon  by  plaintiffs  to  be, — that  about  the 
year  1850  or  1851,  the  testatrix,  Christina  Chandler,  ran  up 
on  the  roof  of  a  house,  as  if  trying  to  escape  from  an  imagi- 
nary robber;  that  about  1856  she  had  a  delusion  that  her 
brother  had  killed  seven  men  and  cut  them  up  and  thrown 
them  in  a  well;  that  '^ some  time  before  the  war''  she  took  all 
her  bed-clothing  and  her  clothes  and  burned  them;  that  about 
1863  she  informed  one  of  the  witnesses  that  her  son  and  a 
young  lady  had  bought  a  large  kettle,  and  she  believed  it  was 
their  purpose  to  boil  her  up  in  it;  that  during  the  last  illness 
of  her  son,  about  sixteen  months  before  her  own  death,  she 
was  very  miserly  in  her  housekeeping,  to  his  discomfort;  that 
about  two  weeks  before  her  death  she  offered  to  will  her 
property  to  a  neighbor,  Mrs.  Hannegan,  if  the  latter  would 
attend  to  her  wants  in  the  way  of  nursing,  and  afterwards 
offered  to  will  it  to  Mr.  Hefferon,  another  neighbor,  if  he  would 
go  in  and  take  care  of  her  during  her  last  illness;  that  on 
another  occasion,  the  date  of  which  is  not  fixed,  she  had  a 
fear  of  being  poisoned  by  her  son,  and  refused  for  a  time 
to  drink  water  from  his  cistern;  that  her  habits  were  those  of 
a  miser,  and  that  she  was  afraid  of  being  cheated  and  robbed; 
that  some  time  prior  to  September,  1861,  calling  at  the  house 
of  the  plaintiffs'  father,  Maryland  K.  Chandler,  she  would  say 
when  she  came  to  the  gate:  '^  Maryland,  will  you  kill  me?" 
and  he  would  jokingly  reply,  ^'  Yes,"  and  she  would  then  call 
the  witness  her  sister-in-law. 

The  plaintiffs  also  rely  on  the  opinions  of  experts,  but  the 
experts  do  not  seem  to  agree  as  to  what  was  the  character  of 
Mrs.  Chandler's  mental  aberration.  They  do  not  appear  to 
have  considered  her  imbecile  nor  afflicted  with  dementia.  In 
their  opinion,  the  imsoundness  took  the  form  of  mania  of  some 
kind.  The  judge  of  the  court,  who  recused  himself,  and  was 
called  as  a  witness,  thought  her  of  unsound  mind, — that  she 
seemed  to  distrust  everybody  except  the  judge  of  the  second 
district  court,  to  have  a  morbid  fear  of  being  robbed  and 
cheated,  and  to  have  ^^  a  mania  for  penurious  conduct."  He 
thought)  however,  that  she  knew  how  to  keep  her  money, 
that  she  was  not  violent,  and  he  did  not  deem  it  his  duty  to 
interdict  her.    He  did  not  see  her  after  1866.    The  first  med- 

Am.  D«&  Vol.  XCIX— 45 


706  Chandler  v.  Barrett.  [Louisiana, 

ical  witness  thought  her  insane,  and  seemed  to  lay  much  stress 
upon  the  delusion,  in  1863,  in  regard  to  her  son,  and  her  man- 
ner at  that  time,  and  her  conduct  when  her  son  was  ill  in 
April,  1865.  He  did  not  see  her  for  about  six  months  prior  to 
her  death,  except  as  he  saw  her  passing  in  the  street.  The 
second  medical  witness  declared  that  she  ^'  was  afflicted  with 
what  is  called  moral  insanity,  which  is  characterized  by  cru- 
elty to  one's  kindred."    He  did  not  see  her  after  April,  1865. 

We  may  here  observe  that  while  it  is  true  that  experts  may 
give  opinions,  and  that  the  opinions  of  medical  men  are  freely 
received  upon  questions  of  professional  skill,  it  is  equally  true 
that  they  ought  also  to  state  the  facts  on  which  those  opiniona 
are  based,  and  that  the  opinions  themselves  are  not  conclu- 
sive, but  must  be  weighed  as  other  evidence:  Brabo  v.  Martin^ 
5  La.,  O.  8.,  276;  State  v.  Baiky^  4  La.  Ann.  377;  1  Jarman  on 
Wills,  78. 

We  have  given  a  careful  consideration  to  the  testimony  of 
these  experts,  and  are  constrained  to  think  that  no  habitual 
state  of  insanity  has  been  established  by  it.  Nor  do  we  think 
the  other  witnesses  have  established  such  a  state.  Penurious- 
ness  or  miserly  conduct  is  hardly  evidence  of  such  a  condition. 
The  desire  of  the  deceased  to  leave  her  property  to  her  neigh- 
bors, provided  they  would  nurse  her  in  her  last  hours,  seems 
to  have  been  an  effort  to  attract  a  kindly  attention,  and  we 
might  adopt  in  this  regard  the  language  of  Chancellor  Knnt^ 
and  say:  *^  It  is  one  of  the  painful  consequences  of  extreme 
old  age  that  it  ceases  to  excite  interest,  and  is  apt  to  be  left 
solitary  and  neglected.  The  control  which  the  law  still  gives 
to  a  man  over  the  disposal  of  his  property  is  one  of  the  most 
efficient  means  which  he  has  in  protracted  life  to  command  the 
attentions  due  to  his  infirmities":  Van  Alst  v.  Hunter,  5  Johns. 
Ch.  148. 

The  fear  which  Mrs.  Chandler  had  of  being  robbed  and 
cheated,  we  do  not  think  unnatural  in  an  aged  woman,  who 
appears,  for  upwards  of  a  year  before  her  death,  to  have  lived 
alone,  unvisited  by  a  single  one  of  her  relatives.  The  plain- 
tifis  and  their  mother  do  not  seem  to  have  seen  her  since  1861, 
although  for  the  greater  portion  of  the  time  from  1861  to  1866 
they  resided  within  three  miles  of  her  house.  From  the 
squalid  style  in  which  she  lived,  it  is  as  likely  that  the  burn- 
ing of  bed-clothing  and  clothes  "  some  time  before  the  war," 
that  is  at  least  six  years  before  the  will  was  made,  was  a 
sanitary  precaution,  as  that  it  was  the  act  of  a  lunatic,  and 
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even  if  it  was  an  act  of  pyromania,  it  was  never  repeated  in 
any  form. 

As  for  the  delusions  which  perplexed  her  mind  at  different 
times  during  a  period  of  sixteen  years,  it  is  to  be  observed 
that  they  were  few  in  number,  were  not  permanent  in  their 
character,  and  were  separated  from  each  other  and  from  the 
date  of  the  testament  by  long  periods  of  time.  They  were 
undoubtedly  morbid,  and  we  may  presume  they  indicated 
cerebral  irritation  at  the  time  they  appeared,  but  we  find  no 
trace  of  them  in  the  evidence,  after  the  year  1863,  and  the  will 
was  made  in  1866. 

We  are  of  opinion,  therefore,  that  the  plaintiffs  have  not 
overcome  the  presumption  of  sanity  which  must  exist  in  favor 
of  a  will  so  rational  as  that  of  the  testatrix  in  this  case;  and 
we  are  confirmed  in  this  opinion  by  the  testimony  for  the 
defense.    We  there  find  Mrs.  Chandler,  four  weeks  before  her 
death,  consulting  a  lawyer  in  regard  to  a  suit  which  had  been 
brought  against  her,  and  stating  the  facts  to  him  with  clear- 
ness and  accuracy.    Two  days  after  she  calls  again  upon  her 
counsel,  informs  him  correctly  of  her  family  relations,  of  the 
fact  that  she  has  no  descendants,  and  states  her  desire  to 
make  a  will,  so  as  to  dispose  of  her  property  as  she  pleased. 
She  mentions  the  fact  that  she  knows  Mr.  Hero,  and  is  ad- 
vised to  employ  him  as  notary.    On  the  day  the  will  was 
made,  Mr.  Hero,  with  these  witnesses,  went  to  her  house.    She 
told  him  she  desired  him  to  make  her  last  will  and  testament; 
she  dictated  to  him  the  ideas,  as  written  down  in  the  will; 
she  told  him  that  no  one  had  taken  care  of  her  (meaning, 
doubtless,  no  one  whose  natural  duty  it  was  to  care  for  her); 
that  Mr.  Barrett  had,  and  would  continue  to  do  so.     She  then 
informed  the  notary  that  she  had  some  money  in  the  house, 
gold  coin,  which  she  did  not  wish  to  keep  there,  as  she  had 
some  time  before  been  robbed  of  her  paper  money.     She  then 
went,  with  assistance,  into  the  next  room,  and  brought  a 
basket  containing  six  or  seven  rolls  of  paper,  in  each  of  which 
she  said  there  were  one  hundred  dollars,  except  one  which 
contained  sixty  dollars.     The  money  was  counted   by  the 
notary,  and,  as  he  says,  proved  to  be  in  amount  what  she  had 
stated.    The  money  was  then  handed  to  Mr.  Barrett  for  safe- 
keeping, apparently,  as  she  did  not  wish  to  keep  it  'Hhere.'' 
She  then  told  the  notary  that  Mr.  Barrett  had  constructed  a 
tomb  for  her  in  one  of  the  cemeteries  (a  fietct  elsewhere  appear- 
ing in  the  evidence),  and  that,  as  part  of  the  oonsideratioiD  of 
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his  serviceB,  she  desired  to  transfer  to  him  certain  yaalta  she 
owned,  and  the  written  transfer  was  thereupon  made.  The 
plaintiffs  urge  that  this  was  an  act  of  insane  folly,  inasmuch 
as  she  had  given  him  already  over  six  hundred  dollars,  gold, 
and  had  bequeathed  him  aU  her  property;  but  we  cannot  so 
regard  it.  She  had  given  him  the  gold  for  safe-keeping,  and 
as  for  the  rest  of  her  property, — it  was  uncertain  when  she 
would  die, — the  defendant  might  not  have  come  into  possession 
for  years,  she  might  have  used  it  up,  as  well  as  the  gold,  be- 
fore her  death,  or  she  might  have  revoked  her  will.  We  think 
the  act  quite  business-like.  The  notary  and  the  witnesses 
were  in  her  presence  about  two  houzs.  She  seemed  a  very 
avaricious  woman,  who  deprived  herself  of  all  the  luxuries 
and  many  of  what  are  generally  considered  the  necessities  of 
life,  but  to  all  of  these  four  witnesses  she  seemed  to  be  per- 
fectly rational,  and  to  have  an  excellent  memory.  Her  capa- 
city for  business,  her  determined  frugality,  her  knowledge  of 
her  property  and  of  her  le*gal  rights,  her  prudent  administra- 
tion of  her  son's  estate  for  fifteen  months  prior  to  the  date 
of  the  testament,  appear  elsewhere  in  the  evidence  both  for 
plaintiffs  and  defendant.  That  she  was  very  penurious  and 
very  eccentric  is  plain  enough,  but  that  she  was  habitually 
insane  is  something  we  cannot  affirm. 

She  had  in  former  years,  without  doubt,  on  occasions  sep- 
arated by  long  intervals  of  time,  suffered  from  irritation  of 
the  brain;  but  from  the  evidence,  we  must  deem  it  to  have 
been  of  the  transitory  kind,  which,  occurring  long  anterior  to 
the  time  of  the  testament,  does  not  cause  the  presumption  of 
sanity  as  to  that  act  to  cease.  If  the  plaintiffs  had  shown 
that,  before  these  isolated  acts  of  folly  occurred,  her  habits  of 
mind  were  different,  and  that  these  acts  indicated  a  perma- 
nent and  morbid  change;  if  they  had  shown  that  the  delusions 
which  visited  her  at  various  times  continued  to  manifest  them- 
selves in  some  form  down  to  the  time  she  made  her  wiU,  as  if 
the  result  of  a  chronic  state, — in  short  if  they  had  brought 
themselves  within  the  rule  that,  where  the  insanity  is  proved 
to  have  been  habitual,  the  burden  of  proof  is  shifted  on  th« 
legatee,  the  result  might  have  been  different.  But  as  the  case 
comes  to  us,  it  seems  to  fall  under  the  rule  we  have  cited, 
that  if  the  acts  of  insanity  are  rare,  and  occur  at  periods  dis- 
tant from  each  other  and  from  the  date  of  the  testamenti 
the  testament^  if  not  destitute  of  good  senaei  and  betraying 
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fbllj  on  its  face,  will  sastain  itself  to  be  presumed  to  havo 
been  the  oflBBpringof  a  healthy  volition  and  a  Incid  memory. 

For  thei  reasons  given,  it  is  ordered  and  adjudged  thai  tho 
judgment  appealed  from  be  reversed  and  avoided,  and  that 
there  be  judgment  in  fitvor  of  defisndant,  with  costs  in  both 
rxNirts. 

Rehearing  loosed. 


Will  kat  ■»  Yassd  thoooi  Tmtnamk  k  imspaliia  of 
eantnMi:  Attf  ▼.  Beam,  60  Am.  Dee.  829;  Cmmw  r.  Cmrntm,  Itt  Id;  0% 
Tenfr,  Btifit^n,  fl6  IcL  428;  lee  Dmk  ▼.  Ca  km  <»  25  Id,  282. 

If  TsgiA'itm  was  Habititallt  Braisx,  tbv  legstes  mast  prove  thst  the 
will  mm  made  doxxag^a  hteid  mteiTal:  Lee  r,  Lee,  17  Adl  Oeo.  722;  Oan  <(/ 
Ooekrcu^e  WUl,  16  Id.  IIG,  and  note  citing  Hw  prinoipal  OMa 

Wn.L  ExiouTBD  IN  Luon>  Ihtbbtai^  by  one  who  was  befofo  and  after- 
wards insane  is  valid:  Wright  v,  LewU,  66  Am.  Dea  714. 

iKSAirrrT  ov  Tbbtatob  is  hxveb  PfimncBD;  it  most  be  ]iroTed:  Lee  r, 
Lee,  17  Am.  Dea  722»  and  note;  Oroiiff  v.  jSarr»  47  Id.  418,  and  note;  Trrn^ 
bun  y.  Cfibbone,  61  Id.  253;  Biffgme  ▼.  CarUon,  92  Id. 666^  aiidiiote680;  but 
see c(mira,  Cferriehr*  Naeon^  89  Id.  689. 

Qbxat  Aa^  BomLT  IniBMxrr»  Aim  Imkaxbxd  Min>  da  noi  vitiate  will: 
Taylor  y.  KdLey,  68  Am.  Deo.  160,  and  note;  Higgine  y.  (tefto%  92  Id.  886. 

TxsTixoNT  OT  PsTBiciAiiB  AS  TO  TBfTATO&'s  Insanut:  PctU  v.  Eouee, 
60  Am.  Dec  329,  and  note  360;  note  to  Ifammomd  y.  Weedmtm,  80  Id.  33(L 

OranoHs  OT  Expibtb  mam  bb  Foinn>xi>  ov  Facos:  (^katj^  y. 
weaUh,  74  Am.  Dea  388;  DonnOi  ▼.  Jaiiee,  48  Id.  69,  and  note  73. 


Smith  v.  Stewabt. 

Ui  LouiBiAirA  AmniAL,  67.1 

BKLUOBUam  Aim  Beluqebmst  Rights  are  properly  applicable  only  to 
Boyeroign  powers  engaged  in  war.  In  all  other  cases  they  appfy  sii8 
modo,  and  in  a  limited  and  qualified  sense.  In  caseof  rebellion^  wiMie 
one  par^  stEires  to  obtain  isdei^ndsnoe,  and  the  otfaarte  rodnoe  the  in- 
■Digents  to  obedience^  ne  sneh  reoogaition  ooeoxs*  Yet  in  the  latter 
esse  a  ooncession  to  the  extent  of  humane  treatment  and  exchange  of 
prisoners  is  reoogniasd  as  a  belligerent  r^t  in  fkvor  of  the  insurgents. 

BuKJEJjm  OF  SotTTBXRN  F0B»  and' exehaogv  of  prisonen  during*  civil  ww, 
by  the  United  Slatea  govenaBsn^  thongh  ikm  eaercise  of  a  beiligersBl 
rights  os&not  be  oonstniBd  into  iufwognition  by  the  fedeaal  govemiMnt 
of  the  Confederate  States  as  a  belligerent  power  or  de/ado  government. 

Fact  that  ConnDXBATi  SrAin  wxbs  Bkluoebxht  Powxb  did  not  oon- 
stHote  fhem  a  gevemmeBl  de  /aele,  nor  did  tbey  attain  that  etatee 
becaose  they  estaMished  a  guv0rument.ot  their  own  and  eaMrand  Jasia* 
diotion  over  th«  eonntry  which  they  eoihnced. 

QowEBammaT  m  Fa0do  Abisis  ok&t  where  the  established  govemment  haa 
been  subverted  by  sncoessfol  rebellion,  and  the  new  government  exsTi 
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CUM  nndispatad  sway  for  the  time  over  the  whole  ooontryy  or  where  the 
people  of  any  portion  of  a  ooontry  rabjeot  to  the  same  gofVBnuxmak 
throw  off  their  allogianoe  to  that  goremment  and  establish  one  of  their 
own,  and  show,  not  only  that  they  have  established  it^  bat  their  abOi^ 
to  maintain  it. 

RiOOONinoir  or  €k>nBHiaQiT  ov  Retolted  State  or  province  by  a  nea- 
tral  power  is  easua  belli  for  the  power  claiming  dominion  over  the  re- 
volted ooontry,  if  sach  reoognition  precedes  the  exhibition  by  the  newly 
fbnned  government  of  its  ability  to  maintain  its  independence, 

QoTUunourT  ov  Coeiedbrate  States  did  not  attain  stafM  of  a  govern- 
ment de/aeto.    The  authority  set  np  by  them  was  iUegal  and  void. 

MzuTZA  OmoBE  AonHQ  UHBEB  Pboolamation  ov  Qovernob  directiiig 
the  bnming  of  all  ootton  in  danger  of  foiling  into  the  hands  of  federal 
officers,  nnlesB  it  conld  be  removed  ont  of  their  reach,  is  liable  for  sndi 
ootton  as  he  bnmed  not  in  immediate  and  imminent  danger  of  snch  oap- 
tnre,  thus  depriving  the  owner  of  the  privilege  of  removal,  if  he  were 
able  to  do  so. 

Pebscription  Buns  against  All  PEBSOirs,  unless  they  sre  included  in 
some  exceptions  established  by  law.  War  is  not  among  snch  exoeptians: 
Ludeling,  J.,  on  rehearing. 

iNABiLtTr  to  Sub  will  not  Pbbvbht  the  running  of  prescription:  liude- 
ling,  J.,  on  rehearing. 

Mazdc,  ''Oontba  non  Valbetem  Aobre  bom  Oubbit  PBJB8GBI7TIO,''  doee 
not  prevail  in  LoniBiana,  except  in  the  cases  named  in  the  code:  Lode- 
lii^&  J'»  OA  rehearing. 

The  opinion  states  the  case. 

Philips^  for  the  defendant  and  appellant. 

Race^  Foster^  and  Merrick^  and  Provasty^  for  the  plaintiff  and 
appellee. 

By  Court,  Taliaferro,  J.  The  plaintiff  in  this  action  al- 
leges  that  the  defendant,  Charles  D.  Stewart,  and  eight  others, 
in  April,  1862,  destroyed  by  fire  275  bales  of  cotton,  the  prop- 
erty of  plaintiff,  which  he  avers  were  worth  $85,000.  He 
prays  judgment  in  solido  against  the  defendants  for  that  sum, 
with  interest  and  costs. 

The  defendants  filed  separate  answers.  In  the  court  below, 
the  case  was  continued  as  to  all  the  defendants  except  Stew- 
art, between  whom  and  the  plaintiff  the  present  controversy 
lies.  Judgment  was  rendered  in  favor  of  the  plaintiff  for 
twelve  thousand  dollars,  and  the  defendant  appealed. 

The  defendant's  answer  denies  that  the  cotton  belonging  to 
plaintiff  was  burned  at  the  time  specified;  and  avers  that  if  it 
were,  it  was  burned  by  the  militia  of  Poiute  Coupee  Parish^ 
acting  under  orders  from  the  regularly  constituted  authori- 
ties of  the  state,  and  specifies,  as  constituting  those  authoritioBi 
the  governor,  in  his  capacity  of  commander-in-chief  of  the 
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army  and  navy  of  the  state  and  of  the  militia  thereof,  and 
others,  subordinate  officers  of  the  militia  of  the  state;  as  well  as 
by  the  authority  of  and  under  the  orders  of  the  officers  of  the 
Confederate  States  government,  whose  orders  and  authority 
were  at  that  time  obligatory  and  binding  upon  the  defendant, 
and  which  he  was  compelled  to  obey.  He  avers  that  at  that 
time  the  militia  of  the  parish  were  acting  under  orders  from  the 
commander-in-chief;  that  he  was  compelled  to  be  a  member 
of  the  regiment  of  Pointe  Coupee  militia,  and  that  as  such, 
nothing  was  done  by  him  except  what  he  did  by  the  or- 
ders of  officers  whose  commands  he  could  not  disobey.  He 
pleads  the  prescription  of  one  year,  in  bar  of  the  plaintiff's 
action. 

The  issues  made  in  this  case  are,  —  1.  Is  the  action  pre- 
scribed? 2.  Was  the  authority  under  which  the  defendant 
acted  a  lawful  authority?  3.  Did  he  act  under  compulsion? 

And  first,  as  to  the  question  of  prescription:  The  learned  and 
able  opinion  delivered  in  this  case  by  the  judge  a  quo  enables  us 
without  difficulty  to  arrive  at  a  satisfactory  conclusion  under 
this  bead.  It  is  shown  that  from  the  time  of  the  capture  of 
New  Orleans  by  the  national  forces,  in  April,  1862,  a  continu- 
ous state  of  alarm  and  agitation  prevailed  in  the  parish  of 
Pointe  Coupee,  and  the  adjacent  country,  during  the  remain- 
der of  the  war.  Especially  from  the  beginning  of  the  year 
1863  to  the  spring  of  1865,  the  parish  of  Pointe  Coupee  was 
scourged  by  alternate  raids  of  the  military  forces  of  both  the 
hostile  parties.  Battles  and  skirmishes  were  frequent;  while 
that  state  of  affairs  continued,  the  people  were  panic-stricken 
from  the  danger  with  which  they  were  surrounded.  Perturba- 
tion and  terror  were  in  the  ascendant.  In  that  district  of  coun- 
try at  that  time,  the  Ciceronian  maxim,  Silent  leges  inter  arma^ 
was  fully  illustrated.  It  is  shown  that,  during  the  year  1862, 
after  the  plaintiff's  cause  of  action  arose,  there  was  only  one 
term  of  court  held  in  the  parish,  and  that  that  was  a  mere 
formal  opening  of  the  court,  without  the  purpose  of  transact- 
ing business;  that  there  was  no  court  held  during  the  years 
1863  and  1864;  and  that  the  first  court  held  afterwards  was 
at  the  December  term,  1865,  under  the  constitution  of  1864, 
there  having  been  but  the  one  court,  and  that  a  mere  nominal 
one,  from  the  29th  of  April,  1862,  to  the  first  Monday  of  De- 
cember, 1865. 

It  is  shown  that  the  defendant,  shortly  after  the  burning  of 
the  plaintiff's  cotton,  removed  to  Texas,  where  he  remained 
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three  years.  The  petition  in  this  case  was  filed  on  the 
day  of  January,  1866,  and  the  citation  served  on  the  14tk  of 
March  of  the  same  year.  Bat  were  the  officers  and  the  judge 
of  that  court,  whose  sittings  were  of  such  rare  ooeurreoce, 
officials  deriving  their  commissions  and  authority  &om  a  legal 
source?  It  is  contended  that  the  contrary  has  not  been  proved, 
and  admitting  the  oourt  to  have  been  incompetent,  still  the 
plaintiff,  by  diligence,  aiight  have  filed  his  suit,  and  had  cita- 
tion served,  and  thus  been  enabled  to  save  his  clidm  from  pre- 
scription. By  the  expression  "of  competent  jurisdietion  or 
not,"  in  article  8484  of  the  Civil  Code,  relkd  upon  by  the  de- 
fendant,, we  understand  courts  of  constitutional  and  legal 
origin,  although  incompetent  as  to  jurisdiction  of  the  sofaject- 
matter.  It  is  shown  that  the  state,  in  its  then  abnormal  con- 
dition, passed  an  edict  by  which  suitors  who  had  not  awom 
allegiance  so  the  confederate  authorities  were  prohibited  from 
instituting  suits  in  the  coarts;  and  from  this  the  political 
8tatu8  of  the  officers  of  these  courts  may  readily  be  iafeired. 
In  view  of  the  confusion  and  dismay  of  the  time,  and  the  gen- 
eral distractioa  of  the  oountry,  it  is  not  reasonable  to  expect 
diligence  to  be  used  in  the  i^oseeuition  of  legal  rights.  In  the 
fxATor  and  excitement  of  that  period,  the  dosing  of  the  eourta, 
of  more  than  doubtful  legality,  if  open,  and  the  general  negleet 
of  all  business,  except  that  of  war,  it  would  have  been  a  vain 
and  useless  thing  fer  the  plaintiff  to  institute  an  aotion;  and 
had  it  been  practicable,  it  doubtless  would  have  brought  odima, 
if  not  danger,  upon  him  to  have  instituted  the  present  actitta. 

We  think  the  evidence  fully  warrants  us  jo  determine  tbat 
in  this  ease  there  waa  a  suspensieii  of  preasriptum  uadeff  the 
equitable  principle  invoked  by  the  plaintiff,  Caaitna  non  valonr 
tern  agtrs  non  cwrrit  prsucripUo, 

It  is  in  consonance  with  the  spirit  of  our  laws  and  the  juris- 
prudence of  the  state  to  recognise  the  rule  where  fsfits  obvioualy 
show  the  equity  of  its  admission:  11  La.  Ann.  730«  and  eaaea 
there  cited. 

2.  Was  the  authority  under  which  the  d^endaat  acted  a 
lawful  authority? 

This  inquiry,  seaningly,  though  we  apprehend  not  necaas- 
sarily ,  involves  the  consideration  ef  the  much-mooted  questioii, 
Did  the  late  Confederate  States  oonfltitaiite  a  government  de 
facto  t 

We  regard  this  question  rather  as  a  political  thaa  a  legal 
one.    It  does  not  in  our  view  come  peoperly  withiife  the  range 
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of  judicial  action.  Coorta  should  be  gpyeroed  in  questionB  of 
this  character  by  the  authorikatiTe  declaratioDS  c^  the  national 
goTemment.  Authooritiea  are  not  wanting  to  sustain  this  opin- 
ion. Bnt  it  is  urged  upen  us  that  the  action  of  the  general 
govermxhent  duris^  the  war  towards  the  states  lately  in  rebel- 
lion was  SQch  as  to  recognise  thsm  as  a  belligerent  power,  and 
as  having  a  government  de  Ja$to;  and  that  they  have  been  so 
acknowledged  by  other  powers.  This  subject  has  been  pressed 
upon  our  consideration  with  much  ability  and  zeal  in  this  case, 
as  well  as  in  othersiy  and  we  deem  it  proper  to  examine  it. 

In  entering  unwillingly  upon  this  task>  we  shall  first  inquire 
into  the  character  of  Ihia  alleged  recognition  of  the  late  Con- 
federate States  as  a  beUigeient  power  by  the  United  States 
government.  When  independent  powers,  governments  de  facto 
€t  de  jiir0y  engage  in  war  against  each  other,  they  are  called 
l>elligerei)ta.  Geartain  recognised  rules  and  usages  applicable 
U>  their  condition  of  hostility,  and  to  their  relations  to  neutral 
powers^  are  called  belligerent  righrtis.  The  terms  '^  belligerent  '^ 
and  '^  belligere&t  rights  "  are  properly  applicable  only  to  sover- 
eign powers  M&gaged  in  war.  In  all  other  cases,  they  apply 
mh  modoy  and  in  a  limited  and  qualified  sense.  In  the  case 
of  sovereign  powers  engaged  in  war,  they  recognize  e^h  other 
aa  seTOietgna.  In  the  case  of  rebeUions^.  where  one  party 
strives  to  obtain  ito  ixidepend^nce,  and  the  other  to  reduce  the 
insurgent  to  obedi^ice,.  no-  such  recognition  occurs.  Yet  in  the 
latter  case,  modern  war&re  admits^,  in  the  interest  of  human- 
ity, the  humane  tresjbodent  and  exchange  of  prisoners, — a  con- 
cession, to  that  extM^K,  of  a  belligerent  right  in  favor  of  the 
insurgent  power.  In  blockading  the  southern  ports  during 
the  late  war^  the  United  Statos  government  chose  to  exercise 
a  belligerent  right,  when  as  a  sovereign  it  might  have  accom- 
plished the  same  oloaect  by  intwdicting  commerce  through 
thoee  ports  by  muaicii^  regulations.  This  act  of  blockad- 
ing the  sen  them  poorts^  and  the  exchange  of  prisoners^  are 
construed  into  a  reoognition  by  the  United  States  of  the 
alleged  itahie  of  the  Confi»derato  States  as  a  belligerent  power. 
But  ooostructive  belligerency  and  constructive  governments 
de  /oieto  are  novei  elements  of  international  law,  and  not  yet 
incorporated,  we  imagine,  in  the  law  of  nations^  even  in  '4ts 
newest  stato."  What  is  the  evidence  that  the  late  insurgent 
states  were  ever  reeogniaed  9S  constituting  a  de  facto  govern- 
ment, either  by  the  United  States  or  any  ether  power?  It  is 
not  shown,  nor,  we  imagine,  can  it  be,  that  any  formal  dec- 


714  Smith  v.  Stewart.  [LouisiaDa, 

laration  of  such  recognition  has  ever  been  made  by  any  gpv- 
eminent  by  the  issuing  of  any  proclamation  or  state  paper 
importing  a  national  act.    No  ambassador,  minister,  plenipo- 
tentiary, charge  (TaffaireSj  or  other  functionary  of  that  order, 
was  ever  sent  to  Richmond  to  treat  with  the  government  of 
the  Confederate  States.     No  official  of  that  character,  sent  by 
the  government  of  the  Confederate  States  to  foreign  powers, 
was  ever  recognized  and  received  in  that  capacity.     If  Lord 
John  Russell,  in  speeches  before  political   meetings,   spoke 
hopefully  of  the  confederate  cause,  and  if  now  and  then  a 
member  of  Parliament  said  in  his  place  that  the  Confederate 
States  were  a  government  defactOj  and  ought  to  be  recognized, 
it  was  matter  of  but  little  import.    Whatever  else  may  have 
been  said  or  done  in  England  or  in  France  touching  these 
matters,  it  is  certain  that  no  solemn  act  of  either  government 
was  ever  announced  declaring  the  confederate  government  a 
government  de  facto. 

Conceding,  however,  that  the  Confederate  States  were  a  bel- 
ligerent power,  did  that  constitute  them  a  government  de 
facto t  Certainly  not.  It  is  contended,  nevertheless,  that  its 
status  was  that  of  a  de  facto  government,  because  the  insur- 
gent states  established  a  government,  and  exercised  jurisdic- 
tion over  the  country  which  they  embraced.  In  examining 
this  proposition,  we  must  look  dispassionately  at  the  stern 
array  of  facts  that  come  within  the  field  of  view. 

What,  then,  is  a  government  de  facto t 

A  government  de  facto  arises  only  where  the  established 
government  has  been  subverted  by  successful  rebellion,  and 
the  new  government  exercises  undisputed  sway  for  the  time 
being  over  the  entire  country,  or  where  the  people  of  any  por^ 
tion  of  a  country  subject  to  the  same  government  throw  off 
their  allegiance  to  that  government  and  establish  one  of  their 
own,  and  show  not  only  that  they  have  established  a  govern* 
ment,  but  also  their  ability  to  maintain  it.  This  principle  is 
founded  upon  reason  and  the  fitness  of  things,  and  is  there- 
fore a  rule  of  international  law.  The  recognition  of  the  gov- 
ernment of  a  revolted  state  or  province  by  a  neutral  power 
is  casus  belliy  for  the  sovereign  claiming  dominion  over  the 
revolted  country,  if  such  recognition  precedes  the  exhibition 
by  the  newly  formed  government  of  its  ability  to  maintain 
its  independence.  Where  recognitions  of  revolted  states  have 
occurred  without  this  manifestation  of  the  ability  to  sustain 
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their  new  condition,  they  have  been  simply  interventions  with 
the  intention  of  war. 

During  the  cruel  and  fanatical  war  waged  against  the  Neth- 
erlands by  Philip  II.  of  Spain,  England  recognized  their 
independence  for  the  purpose  of  becoming  a  party  to  the 
war;  fearing  that  if  the  Netherlands  were  subdued,  both  the 
government  and  church  of  England  would  be  in  danger  from 
the  power  and  fanaticism  of  Philip.  What  has  been  the  uni- 
form usage  of  nations  on  the  subject  of  recognition?  Numer- 
ous examples  might  be  given.  A  few  will  suffice.  When,  in 
1778,  France  entered  into  treaties  of  alliance  and  commerce 
with  the  British  North  American  colonies,  then  in  a  state  of 
revolution,  she  adopted  these  measures  upon  the  express 
declaration  that  'Hhe  people  of  these  colonies  were  in  the 
public  possession  of  their  independence,  and  above  all,  that 
their  former  sovereign  had  shown  by  long  and  painful  effort 
the  impossibility  of  reducing  them  to  obedience." 

The  uniform  course  of  the  United  States  towards  the  vari- 
ous provinces  of  Spain  on  the  American  continent  which  from 
time  to  time  within  the  last  half-century  have  been  in  a  state 
of  revolt,  has  been  scrupulously  to  abstain  from  the  recognition 
of  any  of  them  as  de  facto  governments  until  Spain  herself 
had  abandoned  the  contest,  or  it  became  morally  certain  that 
her  power  could  never  be  reinstated. 

Now,  at  what  time  did  the  insurrectionary  states,  in  the  late 
unhappy  conflict,  exhibit  to  the  world  their  ability  to  main- 
tain their  so-called  government  against  the  gigantic  power  of 
the  United  States  ?  If  they  never  did  this,  the  claim  set  up 
for  them  as  a  de  facto  government  must  fail.  Aside  from  the 
fact  of  their  inability  to  maintain  the  government  they  set  up 
being  proved  by  the  actual  failure,  it  may  justiy  be  said  that 
the  result  of  the  conflict  was  apparent  from  the  beginning. 
What  are  the  facts  ?  The  southern  states  revolted  and  estab- 
lished a  government  founded  as  they  declared  upon  the  great 
principle  of  slavery,  and  with  the  avowed  purpose  of  perpetu- 
ating it.  They  did  this  in  deflauce  of  the  moral  sentiment  of 
all  Christendom.  They  had,  no  doubt,  the  good  wishes  of  the 
few  who  yet  remain  hostile  to  the  march  of  liberal  sentiment, 
and  who  cling  to  the  idea  of  the.  divine  right  of  kings.  But 
on  which  side  in  the  fearful  strife  were  the  sympathies  of  the 
masses  of  mankind  ?  True,  the  Confederate  States  had  a  con- 
stitution, a  congress,  a  president,  officers  of  state;  but  to  what 
purpose  were  these  things  without  the  power  to  uphold  them  ? 
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One  half  the  pt^olatioQ  of  the  mvolted  staiM  waa  ready  at 
any  moment  when  the  opportunity  occurred  to  rise  in  oppo- 
sition to  th#  new  goremmnty  as  all  Bane  men  knew  it  would 
do.  No  inoooaiderable  number  of  the  other  half  helped  also  to 
swell  the  armies  of  the  £Bderal  govemment  Spread  over  an 
immense  extent  of  ooantry^  and  occupying  at  firat  all  the 
strongholds  within  the  arena  of  war,  the  weaker  party  wexe 
enabled  to  maintain  the  unequal  eontert  for  several  years;  but 
was  it  the  less  certain  how  it  must  terminate  ?  Cut  off  from 
all  intercourse  with  foreign  countries  by  a  powerful  navy,  the 
exhaustion  of  the  country  was  slow  indeed,  but  gradual  and 
certain.  A  merciless  conscription,  which  dragg9d  into  the 
confederate  ranks  all  the  efficient  man  of  the  country,  waa 
wholly  inadequate  to  supply  armies  to  repel  the  oatnumbering 
forces  that  were  advancing  in  every  direction.  The  desertion 
of  the  laborers  left  the  fields  uncultivated.  Without  money, 
without  manufactures,  and  without  producers,  food,  clothinf^ 
and  the  munitions  of  war  began  to  £ail.  No  intervention  by 
any  of  the  powers  of  Europe  waa  to  be  expected.  The  public 
sentiment  of  England,  in  unieon  with  thai  of  the  sovereign, 
restrained  the  ministry;  while  the  judgment  and  caution  of 
Napoleon  kept  him  from  venturing  alone  iq)on  a  measure  by 
no  means  free  from  hazard,  in  view  of  hia  tenure  of  the  throne 
of  France,  and  of  the  well-defined  position  of  Russia  tooch* 
ing  intervention  by  any  of  the  European  powers. 

In  juxtaposition  with  this  state  of  things,  it  waa  seen  thaly 
upon  the  white  basis,  the  population  of  the  kyal  states  waa 
more  than  fourfold  that  of  the  Confederate  States.  From 
that  populatiim  the  federal  forces  were  not  only  continually 
recruited,  but  continually  incieaaed*  Abonnding  in  manu* 
factures  of  every  kind,  with  piodnoing  capacities  unexampled 
in  the  history  of  any  people,  with  money  and  credit  commen- 
surate with  the  exigencies  of  the  crisis,  the  armies  of  tJhe 
federal  government  were  better  clothed,  better  fed,  better 
armed,  and  better  paid,  than  the  same  vast  number  of  men 
going  forth  to  war  have  ever  be«n,  in  ancient  or  modern  daya. 
With  these  facts  glaringly  before  the  eyes  of  the  world,  can  it 
be  said  that  the  Confederate  States  at  any  time  exhibited  their 
ability  to  maintain  the  government  they  established? 

The  advocates  of  the  proposition  that  the  Confederate  States 
were  a  de  facto  government  resort  to  English  history  fear  ai^ 
thorities  to  support  their  position.  We  think  they  are  not 
fortunate  in  doing  sow    Daring  the  long-continued  wars  car> 
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ried  on  by  the  rival  houses  of  York  and  Lancaster,  when  the 
kingdom  was  in  turn  held  by  the  one  or  the  other  of  the  par- 
ties, de  facto  governments  were  alternately  established,  because 
intervals  of  long  duration  occurred  between  these  alternate 
occupations  of  the  crown,  and  during  which  all  strife  had 
ceased.  Such  was  the  case  during  the  usurpation  of  Crom- 
well. He  was  in  the  undisputed  possession  of  the  government 
for  a  long  period,  during  which  he  had  no  opposition.  For 
this  reason  the  Cromwell  government  was  a  de  facto  govern- 
ment; and  we  do  not  see  that  it  proves  anything  that  Sir 
Matthew  Hale,  an  undoubted  loyalist,  held  office  under  it, 
and  that  he  afterwards  held  office  under  Charles  IL  The 
words  of  Lord  Hale,  quoted  with  such  confidence,  are  very 
significant  on  this  point.  He  says:  "The  right  heir  of  the 
crown  during  such  time  as  the  usurper  is  in  plenary  posses- 
sion of  it,  and  no  possession  thereof  in  the  heir,  is  not  a  king 
within  the  act  on  the  subject  of  treason."  The  authority  of 
Sir  Michael  Foster  is  also  to  the  same  effect.  He  says:  "A 
king  even  de  facto  in  the  full  and  sole  possession  of  the  crown, 
he  is  a  king  within  the  statute  of  treason."  It  is  clear  that 
all  these  examples  drawn  from  English  history,  and  the  au- 
thorities cited,  make  good  the  premises  we  have  laid  down. 
They  all  show  conclusively  the  conditions  to  be  absolute  and 
plenary  possession  without  interruption,  and  no  possession  of 
the  realm  in  the  adverse  claimant.  It  is  matter  of  history 
that  these  conditions  were  not  fulfilled  in  the  case  of  the  con- 
federate government.  From  a  very  early  period  of  the  con- 
test the  federal  occupation  of  territory  within  the  limits  of 
the  Confederate  States  was  gradually  extended,  until  the 
whole  country  was  occupied,  or  at  least  until  the  confederate 
authority  was  entirely  subverted.  We  conclude,  finally,  that 
by  the  principles  of  international  law,  and  the  general  usage 
of  nations,  the  late  government  of  the  Confederate  States 
did  not  attain  the  status  of  a  government  de  facto.  The  au- 
thority then  set  up  under  the  government  of  the  late  insur- 
gent states  was  illegal  and  vdd.  It  cannot,  therefore,  avail 
the  plaintiff. 

3.  The  third  inquiry  is,  Did  the  defendant  act  under  com« 
pulsion?  The  evidence  sufficiently  discloses  that  he  was  a 
willing  and  ardent  soldier  in  the  war  against  King  Cotton. 
We  think  he  rendered  willing  rather  than  compulsory  service. 
But  it  is  nowhere  shown  by  the  record  that  he  was  actuated 
by  malice  or  ill-feeling  against  the  plaintiff.    It  is  true  that 
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be  acted  in  the  matter  of  cotton-buming  conjointly  with  the 
other  defendants  under  a  militia  officer;   but  we  are  rather 
inclined  to  think  that  the  militia  was  a  kind  of  machinery 
introduced  with  a  view  of  giving  an  apparent  legalization  to 
the  predetermined  acts  of  those  who  advocated  the  ruinous 
policy  of  destroying  cotton.     But  it  is  contended  that   the 
skirts  of  the  defendant  are  not  free  from  the  flame  and  smoke 
of  the  burning  staple.     One  witness  says  that  the  plaintiff  set 
fire  to  some  of  his  own  cotton.     It  is  shown  that  he  caused 
cotton  bales  to  be  hauled  out  from  under  his  gin,  to  have  them 
in  readiness  for  the  cotton-burners  when  they  arrived,  and 
that  he  advocated  the  burning  of  cotton.    The  testimony  of 
the  one  witness  in  regard  to  the  plaintiff's  burning  a  part  of 
his  own  cotton  appears  to  have  been  disregarded  on  the  trial 
below;  and  that  portion  of  the  testimony  showing  that  he  v^as 
in  favor  of  the  destruction  of  cotton  to  prevent  its  falling  into 
the  hands  of  the  federals  also  shows  that  he  held  it  premature 
to  burn  cotton  at  that  time.    It  is  clearly  established  that 
when  the  torch  was  about  to  be  applied  to  his  cotton  he  pro- 
tested against  the  act^  and  earnestly  requested  time  to  remove 
it  out  of  the  way  of  the  enemy,  stating  that  he  expected  a 
boat  in  a  short  time  by  which  he  intended  to  send  his  cotton 
up  the  river,  far  in  the  interior. 

There  is  another  feature  in  these  transactions  worthy  of 
notice.     The  proclamation  of  Governor  Moore,  directed  the 
burning  of  all  cotton  within  the  limits  of  the  state  which  was 
in  danger  of  falling  into  the  hands  of  the  federal  forces,  and 
provided  that  where  it  could  be  removed  out  of  their  reach 
that  it  should  be  done.    This  clothed  the  militia  officers  with 
a  margin  of  discretion,  which  (as  they  acknowledged  the 
legality  of  the  order)  it  was  their  duty  to  exercise  with  pro- 
priety and  judgment.    It  is  not  shown  by  the  record  that  there 
was  danger  at  all  of  the  capture  of  cotton  by  the  federals;  on 
the  contrary,  it  appears  that  when  their  vessels  of  war  went 
up  the  river,  none  of  the  cotton  remaining  was  taken  by  them  I 
Neither  is  it  shown  that  at  the  time  the  plaintiff's  cotton  was 
burned  there  was  immediate  and  imminent  danger  of  its 
capture;   so  that  the  plaintiff  was  deprived  forcibly  of  the 
benefit  of  the  proclamation,  which  gave  him  the  privilege  of 
removing  his  cotton  if  he  were  able  to  do  so.    The  party  act- 
ing under  the  illegal  authority,  by  which  defendant  seeks 
to  shield  himself,  certainly  appears  not  to  have  exerdaed  a 
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sound  discretion  in  their  proceedings,  carried  on  as  they  were 
under  mistaken  zeal  and  remarkable  delusion. 

This  case  was  tried  in  the  court  below  before  a  jury.  The 
verdict  was  against  the  defendant.  We  find  nothing  in  our 
review  of  the  case  that  authorizes  us  to  alter  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 

WhETHSR  CONlEDVaATB  STATES  CONSTITUTBD  GOVERNMENT  de/octO  during 

the  civil  war,  see  Chisholm  ▼.  Coleman,  04  Am.  Deo.  678;  Hawver  v.  Selden- 
ridge,  94  Id.  632,  and  notes  to  these  cases;  SImpmm  v.  Lovering,  96  Id.  252. 
Contra:  Wataon  ▼.  Stone,  91  Id.  484;  see  also  Yosi  v.  SUmt,  94  Id.  194. 

What  CoNBTrroTBa  Qovebnmbmt  ds  Faoio:  Ciiaholm  v.  Cokman,  94 
Am.  Deo.  678. 

To  What  Extent  United  States  Conceded  Belligsbxnt  Rights  to> 
the  Confederate  States  during  the  civil  war:  Hedges  v.  Price,  94  Am.  Deo. 
607,  and  note  620;  Johnaon  ▼.  Jonea,  92  Id.  169,  and  note  182. 

Rights  ov  Bellioebxntb  as  Rbooonizbd  by  international  law  between 
sovereign  powers  do  not  apply  to  war  between  the  states:  Tod  v.  Stout,  94 
Am.  Dec.  194. 

Danger  must  be  Immxdiasx  or  impending,  or  the  necessity  urgent^ 
to  justify  seizure  of  private  property  in  time  of  war:  Toet  v.  SUnU^  94  Am. 
Dec  194»  and  note  200. 


Fleming  and  Baldwin  v.  Shields.     Jonbs,  In- 

tervenor. 

[21  Louisiana  Annual^  118.] 

In  AB8ENGB  or  Fraud  and  Collusion,  Inteavenob  in  Attaghicknt  will 
not  be  permitted  to  urge  defenses  which  are  personal  to  defendant. 
Questions  of  the  admissibility  of  the  testimony  and  the  formality  and 
regularity  of  the  pleadings  are  matters  for  the  consideration  of  defend- 
ant, and  if  he  sees  fit  to  waive  them,  he  may. 

Intebvenor  in  Attachment  can  only  show  that  the  property  attached  ie 
his;  he  cannot  contest  the  plaintiff's  claim  againat  defendant^  nor  urge 
any  irregularities  in  the  suit^ 

The  opinion  states  the  facts. 

Farrar  and  Reeves^  for  the  appellants  and  the  intervenor. 

ShaWj  for  the  appellee. 

By  Court,  Wyly,  J.  Plaintiffs  sued  out  writs  of  provisional 
seizure  and  attachment  against  the  property  of  the  defendant, 
who  was  an  absentee,  alleging  he  owed  them  the  amount  of 
an  account  for  advances  and  supplies  furnished  his  plantation 
in  the  parish  of  Tensas.  The  products  and  movables  on  the 
place  and  defendant's  half-interest  in  the  plantation  were 
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seized  tinder  fhese  writs  by  the  sheriff  on  the  2d  of  Deeem- 

ber,  1867. 

The  defendant  accepted  service,  and  waived  legal  and  tech- 
nical formalities.  He  also  admitted  the  correctness  of  the 
account  sued  on,  and  set  up  no  defense  against  plaintift'  de- 
mand. 

On  the  10th  of  November,  1868,  the  intervener  filed  his 
petition  of  intervention  in  this  case,  alleging  that  he  held  a 
mortgage  bearing  on  said  plantation,  or  the  undivided  half 
thereof  owned  by  the  defendant;  also  alleging  that  the  attach- 
ment was  null  and  void  because  of  the  illegality  of  the  affi- 
davit, the  insufficiency  of  the  bond,  and  other  informalities; 
and  by  supplemental  and  amended  petition  he  charged  that 
the  defendant,  Joseph  D.  Shields,  was  in  insolvent  circum- 
stances at  the  date  of  the  levy  of  plaintiffs'  writ  of  attach- 
ment to  the  knowledge  of  plaintiffs,  who  fraudulently  colluded 
with  him  to  have  said  attachment  levied  upon  said  plantatioa 
in  order  to  give,  if  possible,  the  lien  of  the  attaching  creditor 
a  preference  and  priority  over  the  special  mortgage  of  the 
intervener,  which,  by  an  oversight,  was  not  recorded  in  the 
mortgage  office  of  said  parish  till  a  few  days  subsequent  to 
the  levy  of  said  writ. 

On  the  trial  there  was  judgment  in  favor  of  plaintiffs  for 
the  amount  claimed  by  them,  with  a  privilege  on  the  prcqMrty 
attached,  from  the  date  the  attachment  was  levied, — to  wit, 
the  2d  of  December,  1867, — and  the  intervention  was  rejected 
at  the  costs  of  the  intervener. 

From  this  judgment  the  intervener  has  appealed. 

From  a  careful  examination  of  the  record,  we  are  of  opinion 
that  the  intervenor  has  failed  to  establish  his  allegation  of 
fraud  and  collusion  between  the  plaintiffs  and  the  defendant; 
he  has  failed  to  establish  that  the  defendant,  Joseph  D.  Shields, 
was  an  insolvent  at  the  time  the  attachment  was  levied  and 
at  the  time  of  the  trial  of  this  cause.  Proof  that  the  planta- 
tion  in  controversy  was  worth  less  than  the  amount  of  plain- 
tiffs' claim  and  the  claim  of  the  intervenor  does  not  establish 
the  allegation  that  the  defendant  was  notoriously  insolvent. 
He  lived  in  Mississippi,  and  might  have  in  that  state  ample 
means  to  pay  all  his  debts.  We  cannot  presume  that  the 
plaintiffs  and  defendant  are  guilty  of  fraud  and  oollasioQ  in 
the  absence  of  proof  to  sustain  that  charge. 

The  district  judge  refused  to  permit  the  intervenor  to  effsr 
proof  of  the  irregularity  of  the  affidavit,  the  inmflkdnMy  ef  the 
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i  attachment  bond,  and  other  informalities  in  the  proceedings. 

He  permitted  the  plaintiffs  to  offer  in  evidence  their  acknowl- 
I  edged  account  against  the  defendant,  and  when  the  intervener 

I  objected  thereto  because  the  necessary  revenue  stamp  was  not 

E  attached  to  said  acknowledged  account,  the  district  judge  per- 

mitted the  attorney  of  plaintiffs  to  affix  thereto  a  five-cent 
I  United  States  revenue  stamp,  and  file  the  same  in  evidence. 

To  all  of  which  rulings  the  intervener  took  a  bill  of  exceptions, 
r  We  think  the  district  judge  did  not  err  in  his  rulings,  and 

the  bill  of  exceptions  was  not  well  taken. 

In  the  absence  of  fraud  and  collusion,  the  intervenor  will 
not  be  permitted  to  urge  defenses  which  are  personal  to  the 
defendant.  Questions  of  the  admissibility  of  the  testimony 
and  the  formality  and  regularity  of  the  pleadings  are  matters 
for  the  consideration  of  the  defendant;  and  if  he  saw  fit  to 
waive  them,  no  other  party  can  complain. 

In  the  case  of  Lee  v.  BradUe^  8  Mart.  55,  where  a  third 
jarty  intervened  in  the  attachment  suit,  claiming  the  prop- 
erty, this  court  said:  '*  A  third  party  has  stepped  in,  averring 
the  goods  attached  to  be  his  property,  and  demanding  restora- 
tion of  them.  The  claimant  has  not  only  attempted  to  prove 
the  property  to  be  his,  but  he  has  been  acting  the  part  of 
the  defendant  by  undertaking  to  show  that  the  attachment 
ought  not  to  have  issued,  and  that  after  it  had  issued  it  was 
imperfectly  executed.  The  only  thing  which  we  conceive  a 
claimant  may  be  permitted  to  do  is  to  show  that  the  property 
attached  is  verily  his.  As  soon  as  he  succeeds  in  that,  his 
part  is  at  an  end.  But  a  claimant  has  surely  no  right  to  show 
any  irregularity  in  the  suit  in  which  he  intervenes  for  the  sole 
purpose  of  rescuing  the  property.  Whether  the  plaintiff,  the 
court,  and  the  sheriff,  have  been  acting  legally  or  not,  is  noue 
of  his  business." 

The  only  difference  between  this  case  and  the  one  just 
referred  to  is,  in  that  case  the  intervenor  claimed  to  be  the 
owner  of  the  property  attached,  while  in  this  the  intervener 
claims  that  he  has  a  mortgage  on  the  property  attached.  The 
principle  is  the  same.  The  same  doctrine  is  affirmed  in  the 
case  of  We9t  v.  His  Creditors^  8  Rob.  (La.)  123,  in  which  this 
court  said:  '^An  intervenor  who  claims  property  in  contro- 
versy between  other  parties  cannot  contest  the  plaintiff's  claim 
against  the  defendant,  nor  urge  any  irregularities  in  the  suit." 
In  the  case  of  Yeatman  v.  Estill^  13  La.  Ann.  222,  it  was 
held  that  '*  it  is  no  longer  competent  for  the  intervening  party 
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to  object  to  the  mode  in  which  the  writ  of  attachment  hai 
been  executed."  The  intervenor  admits  that  plaintiflfs'  at- 
tachment was  levied  prior  to  the  registry  of  his  mortgage. 
Without  inscription,  his  mortgage  had  no  effect  against  third 
persons:  Civ.  Code,  sec.  3314.  As  to  plaintiffs,  the  property 
of  the  defendant  stood  free  of  encumbrance  the  day  their  at- 
tachment was  levied,  because  the  intervenor  had  not  inscribed 
his  mortgage.  Plaintiffs  acquired  attaching  creditors'  privi- 
lege on  the  plantation  reverting  from  the  judgment  to  the  day 
the  attachment  was  levied:  Code  Proc.,  sees.  264,  265;  Beek 
V.  Brady y  7  La.  Ann.  1 ;  Tufts  v.  Carradine,  8  Id.  430. 

It  is  therefore  ordered  that  the  judgment  appealed  fix>m  be 
affirmed,  with  costs. 


IirrKBvxNTioif ,  Right  ov  »  ArrAOHMxaT  Sum:  Spe^  y.  IkmeU^  81 
Dec  167. 

InTKRVBKOR  STANDS  IN  Characre  OV  PLAiNTivr,  and  11  govamed  in  bk 
pleadings  by  the  niloe  of  practice  applicable  to  plaintifis  in  priacipal  da- 
mands:  Clapp  <6  Co.  v.  Pheipa  Jk  Co,,  92  Am.  Dec.  445* 

iNTEBVENoaa,  Rights  of,  Okxsiullt:  Brown  t.  SomI^  16  Am.  Dec  177- 
1S4,  citing  the  principal  case  at  page  180. 

Intibtbnor  cannot  Urob  Irrbgclaritus  in  the  init^  raoh  aa  the  inaoffi. 
.denoy  of  the  bond  or  affidavit  on  which  attachment  iaBned;  OcmroU  ^  CtK  ▼• 
BritUweU,  27  La.  Ann.  241,  citing  the  principal  case. 


Chapman  v.  New  Orleans,  Jackson,  and  Great 
Northern  Railroad  Company, 

L21  Louisiana  Annual,  2M.] 

BoTRDRN  or  Proov  is  on  Common  Carrirr  to  ezcnae  non-deliyery  of  ireighA 

reoeired  for  transportation. 
Judgment  Affkaled  from  will  be  Avoided  and  annulled  if  errooMMS 

and  the  judgment  which  should  hare  been  given  will  be  rendered. 

The  opinion  contains  the  facts. 

Mart  and  FouUj  for  the  plaintifif  and  appellee. 

SimondSj  for  the  defendants  and  appellants. 

By  Court,  Howe,  J.  The  plaintifif  sues  to  recover  the  valnev 
at  Jackson,  Mississippi,  of  a  shipment  of  sugar  and  molasses 
delivered  to  the  defendants,  at  Hammond  Station,  on  the  25tb 
of  April,  1863,  to  be  transported  by  the  latter  to  Jackson. 
The  shipment  of  the  goods  is  admitted,  and  the  non-delivery 
at  the  place  of  destination.    It  also  appears  that  the  freight 
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money  was  paid  by  plaintiff  to  defendants  at  Tangipahoa,  a  few 
miles  beyond  the  point  of  shipment  The  defense  is,  that  "  at 
or  near  Tangipahoa  Station  the  progress  of  said  merchandise 
was  arrested  by  '  Grierson's  raid/  and  the  same  for  security 
from  devastation  by  federal  troops  was  stopped  at  said  station, 
and  by  the  impossibility  of  proceeding  farther  on  the  road  in 
consequence  of  military  orders  as  well  as  by  destruction  of 
the  road;  that  while  said  merchandise  was  then  and  there  at 
Tangipahoa,  the  same  was  destroyed  by  a  military  force  act- 
ing under  orders  of  Colonel  Dumontiel,  of  the  confederate 
army,  and  lost  by  a  via  major^  by  circumstances  beyond  the 
power  of  defendants  to  prevent,  and  without  any  fault  on 
their  part." 

There  was  judgment  for  plaintiff  for  the  sum  of  $1,274.33, 
in  gold,  or  its  equivalent  in  United  States  treasury  notes,  with 
interest  thereon  from  Apiil  25,  1863,  and  defendants  have  ap- 
pealed. 

The  reception  of  the  property  by  defendants  as  carriers  for 
hire  imposed  on  them  the  burden  of  excusing  its  non-delivery, 
and  the  question  whether  the  record  establishes  any  legal  ex- 
cuse is  mainly  one  of  fact.  The  goods  had  apparently  arrived 
as  far  as  Tangipahoa  on  the  25th  of  April,  1863.  From  that 
place  to  the  point  of  destination  they  might  have  been  carried 
in  a  few  hours,  the  distance  being  about  one  hundred  miles. 
They  were  there  unloaded  from  the  cars,  placed  on  a  platform, 
and,  about  the  16th  of  May  following,  destroyed,  as  a  witness 
informed  us,  by  "  confederate  soldiers,  citizens,  and  negroes, 
who  knocked  in  the  heads  of  the  sugar  hogsheads  and  helped 
themselves,  and  carried  off  as  much  as  they  could."  The 
witness  continues: — 

*'  Colonel  Dumontiel  left  the  same  day  before  the  destruc- 
tion with  a  few  soldiers,  being  chiefly,  if  not  entirely,  his  staff. 
The  federal  cavalry  came  into  Tangipahoa  in  less  than  an 
hour  after  the  destruction  of  the  sugar,  and  they  burned  the 
depot  and  platform,  and  what  sugar  and  molasses  had  not 
been  taken  off  before  they  came  was  burned  with  the  depot." 

This  cavalry  appears  to  have  been,  not  Grieraon's,  but  a  force 
that  came  up  from  Kew  Orleans. 

F.  Dumontiel  testifies  that,  during  April,  and  up  to  the  16th 
of  May,  1863,  he  was  in  command  of  the  poet  of  Tangipahoa, 
and  saw  sugar  and  molasses  lying  out  at  Uie  depot  there.  He 
states  that  the  road  was  cut  by  Orierson's  force  between  Tan- 
gipahoa and  Jackson  about  the  latter  part  of  April,  and  oer- 
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tainly  prior  to  the  Ist  of  May.  He  does  not  fix  the  date,  nor 
does  he  confirm  the  plea  that  the  goods  were  destroyed  by  his 
orders.  He  states  that  before  the  road  was  cat  by  Grriersoa 
he  had  orders  not  to  permit  private  freight  to  be  transported 
on  the  Jackson  raikoad,  and  notified  the  railroad  officers  or 
employees  at  Tangipahoa  of  such  military  orders,  but  of  these 
orders  and  that  notification  he  does  not  &x  the  date. 

We  have  been  referred  by  defendants  to  a  "pictorial  historj 
of  the  war  "  to  show  that  the  Jackson  railroad  was  cut  by  Grier- 
son's  force  on  the  28th  of  April,  1863.  If  we  admit  that  the 
date  can  be  fixed  by  such  method,  we  fail  to  discover  in  this 
or  in  the  other  flEUsts  of  the  case  that  the  defendants  have 
established  any  sufficient  excuse  for  the  non-delivery  of  plain- 
tiff's property.  There  is  no  proof  whatever  that  the  property 
was  destroyed  by  orders  of  Colonel  Dumontiel,  and  it  is  not 
necessary,  therefore,  to  determine  what  effect  such  orders  would 
have  had  in  law,  if  given  and  obeyed.  There  is  no  proof  when 
military  orders  were  given  to  forbid  the  transportation  of  private 
freight  over  the  Jackson  road,  and  it  is  unnecessary,  therefore, 
to  consider  what  effect  they  would  have  had  in  law  if  they  had 
been  connected  with  the  date  when  the  goods  arrived  at  Tan- 
gipahoa. Admitting  that  the  road  was  cut  by  Grierson's  raid 
on  the  28th  of  April,  1863,  we  find  that  three  days  were  avail- 
able to  the  defendants  to  convey  the  property  from  Tangipahoa 
to  Jackson,  a  journey  of  a  few  hours.  The  goods  arrived  at 
Tangipahoa  on  the  25th  of  April,  and  the  freight  money  was 
there  paid  by  plaintiff  to  defendants;  and  the  record  does  not 
disclose  any  reason  sufficient  in  law  to  justify  the  unloading 
at  that  station  of  the  plaintiff's  property,  and  the  exposure  of 
it  to  the  destruction  which  came  some  three  weeks  afterward. 

The  judgment  would  be  in  all  respects  affirmed,  if  regular 
in  form,  and  for  the  proper  amount  of  interest.  As  it  is  ad- 
mitted by  plaintiff's  counsel  that  the  rights  of  his  client  would 
be  satisfied  by  a  judgment  in  lawful  money  for  the  sum  fixed 
by  the  court  as  the  value  of  the  property,  and  as  interest  is 
due,  not  from  the  time  of  shipment,  but  from  judicial  demand 
(Clinea  v.  Frisbeey  5  Bob.  (La.)  192),  it  is  ordered  and  adjudged 
that  the  judgment  appealed  from  be  avoided  and  annulled, 
and  that  the  plaintiff  have  judgment  against  defendants  for 
the  sum  of  $1,274.33,  with  five  per  centum  per  annum  interest 
from  February  1, 1868,  with  costs  of  the  lower  ooort^  and  thai 
the  plaintiff  pay  the  costs  of  the  appeaL 

Behearing  leftasad. 
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BuKPgN  or  Proov  n  on  OomiON  Carbder  to  excaae  loss  of  goods:  Stntt  r. 
Towmend,  79  Am.  Dae.  40,  aad  note  67;  WeMern  «<&  Co.  t.  NmskaU,  76  Id. 
7M^  and  note  776. 

PowKE  or  APFBLLAn  CovBT  to  alter  jndgmeat:  BtXfwneUr.  Whmkf  86* 
Am.  Deo.  314. 


Blum  &  Co.  v.  Mabks.  Wright,  Bbinebbhoff,  h 
Co.  V.  Maeks.  Sonnebgen  &  Co.,  Heeman,  Au- 
GUSTE,  &  Co.,  Heezog  &  Co.,  Deyfoos  &  Co., 
Inteeyenoes. 

[21  LOUISIAMA  Akkual,  268.] 

LovnsiANA  Court  will  Rbgoonizs  Right  of  Stofpaos  in  Transitu  arioiii^ 
from  a  sale  of  goods  in  New  York  to  a  yeiidee  in  New  Orleans,  who  be- 
comes insolvent  before' the  goods  are  delivered. 

Olaim  or  Vendor  to  Exbrgsw  Bjqhs  of  Stofpaob  in  Transitu  is  8op»- 
rior  to  the  lien  of  attaching  creditors,  when  the  firmer  shows  that  h* 
had  the  right  of  stoppage,  and  duly  exercised  it. 

Virdor  mat  Exrroibk  Rioht  of  Stoppage  in  Transitu  when  he  prove* 
that  at  the  time  of  the  sale  he  was  not  aware  of  the  insolvency  of  tbo 
vwidee;  and  the  discovery  of  snch  insolvency  before  delivery  entitlea 
him  to  exercise  the  ri^t,  though  the  goods  are  attached  by  oreditoES  of; 
the  vendee. 

The  opinion  contains  the  fisuHifl. 

Phittips  and  Levy^  and  ffomor  and  Benedict^  amd  Tiuoi^  tat 
the  intervenors  and  appellants. 

Cooley,  for  the  plaintiffs  and  ai^)ellees. 

By  Court,  Howe,  J.  The  plaintiffs  in  these  cases,  residents 
of  the  city  of  New  York,  attached  on  board  the  steamship 
Star  of  the  Union,  apon  her  arriral  at  this  port  on  the  24th  of 
April,  1866,  certain  merchandise  which  had  been  sold  to  the 
defendant  by  the  interyenors  about  the  twelfth  day  of  the 
same  month,  and  consigned  on  the  steamer  above  named. 

The  obligations  on  which  the  plaintiffs  sued  were  contracted 
February  23,  1866,  and  were  for  goods  sold  at  a  credit  of  sixty 
and  ninety  days,  and  upon  notes  at  forty-five  and  sixty  days* 

The  property  seized  consisted  of  six  cases  of  merchandise. 
They  never  came  into  the  active  or  constructive  possession  of 
the  defendant,  to  whom  they  had  been  shipped.  It  appears 
that  he  had  absconded  after  the  purchase  of  the  goods  imd 
before  their  arrival,  and  the  deputy  sheriff  executed  the  write 
of  attachment  at  the  moment  llie  vessel  touched  her  wharf  Ia 
New  Orleans. 
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The  vendorfi  of  these  goods  intervened,  claiming  respectivelj 
Buch  portion  as  each  had  sold,  on  the  ground,  Bubetantially, 
that  they  had  sold  the  property  to  defendant  about  the  12th  of 
April;  that  he  had  become  insolvent,  and  that  they  had  exer- 
cised the  right  of  stoppage  in  transitu,  in  such  manner  and 
at  such  time  as  to  give  them  a  claim  on  the  property  superior 
to  that  of  the  plaintififs. 

Pending  the  litigation,  and  at  the  instance  of  plaintiffs,  the 
goods  were  sold  by  the  sheriff.  The  court  a  quo  gave  judg- 
ment in  favor  of  I.  Blum  &  Co.  for  the  amount  of  their  claim, 
to  be  paid  by  preference  out  of  the  proceeds  of  sale,  and  dis- 
missed the  claims  of  the  plaintiffs,  Wright,  Brinkerhoff,  &  Co., 
and  the  claims  of  all  the  interveners. 

From  this  judgment  the  interveners  only  have  appealed; 
and  the  present  contest  is  therefore  between  I.  Blum  &  Co.  as 
attaching  creditors,  and  the  interveners  as  vendors,  who  claim 
to  have  stopped  the  goods  in  transit 

It  seems  to  be  conceded  by  the  parties  that  the  courts  of 
this  state  will  recognize  the  right  of  stoppage  in  transitUj  aris- 
ing from  a  sale  in  New  York,  combined  with  such  other  facis 
as  by  law  confer  the  right.  It  is  quite  clear,  also,  that  under 
the  facts  of  this  case,  as  they  will  hereafter  appear,  the  privi- 
lege of  the  attaching  creditors  must  yield  to  the  claims  of 
the  vendors,  provided  the  latter  show  that  they  had  the  right 
of  stoppage,  and  duly  exercised  it:  BucUey  v.  FumisSy  15 
Wend.  143;  Heppv.  Glover^  16  La.  464  [86  Am.  Dec.  206]; 
Marshall  v.  Fall,  9  La.  Ann.  92. 

It  is  contended  by  plaintiffs  that  if  the  defendant  was  in- 
solvent at  all,  he  was  insolvent  at  and  before  the  time  of  the 
sale  of  the  goods  in  dispute,  and  that  therefore  the  right  of 
stoppage  did  not  exist,  and  this  brings  us  to  the  main  ques- 
tion in  the  case.  It  is  clear  that  the  defendant  was  in  failing 
circumstances  at  the  time  he  made  the  purchases,  but  we  do 
not  find  at  that  moment  any  visible  change  in  his  pecuniary 
condition,  any  open  and  notorious  act  on  his  part,  calculated 
to  affect  his  credit,  and  put  the  vendors  on  their  guard.  It 
may  well  be  that  if  the  intervenors  knew  the  defendant  to  be 
insolvent  at  the  time  of  sale  they  could  not  claim  the  right; 
but  it  is  plain  that  in  this  case  they  were  not  aware  of  the 
condition  of  the  defendant.  About  seven  weeks  before  they 
made  the  sales,  he  had  a  standing  in  New  York  good  enough 
to  enable  him  to  obtain  credit  from  the  very  plaintiffs  in  these 
suits  to  the  extent  of  some  eight  thousand  dollars.    The  in- 
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tervenors,  so  far  as  we  can  discoyer,  were  not  aware  of  any 
change  in  his  pecuniary  condition  when  they  sold  him  the 
goods  in  controversy.  They  show  that  they  shipped  the  goods 
by  the  Star  of  the  Union;  that  in  three  or  four  days  they 
learned  for  the  first  time  that  he  was  an  insolvent,  and  had 
absconded;  that  they  immediately  notified  the  carrier  in  New 
York,  requiring  him  to  hold  the  goods;  that  as  to  three  of  the 
interveners,  the  agent  of  the  line  in  New  York  telegraphed  to 
the  agent  in  New  Orleans  directing  him  to  hold  the  goods; 
and  that  as  to  the  other,  notice  was  given  to  the  agent  in  New 
Orleans  by  the  attorneys.  These  telegrams  were  received, 
and  this  notice  given  here  about  four  days  before  the  steamer 
arrived;  and  the  agent  in  New  Orleans  testifies  that  he  was 
thus  prepared  to  hold  the  goods,  and  would  have  done  so  if 
the  sheriff  had  not  taken  them  out  of  his  hands.  Under  such 
circumstances,  it  would  seem  inequitable,  indeed,  to  allow  the 
plaintiffs  to  seize  these  goods  of  which  the  interveners  had 
practically  resumed  possession. 

We  have  been  referred  by  plaintiffs  to  the  case  of  Rogers  v. 
Thomas^  20  Conn.  53,  in  support  of  the  doctrine  for  which 
they  contend,  that  the  insolvency  of  the  vendee  must  occur 
after  the  sale  to  authorize  the  stoppage;  but  the  case  does 
not  fully  sustain  their  view.  In  that  case,  the  court  said, 
page  63: — 

"  We  think,  therefore,  that,  in  order  to  authorize  a  stoppage 
in  trarmtUy  there  should  be  some  ostensible  and  certain  cri- 
terion by  which  the  insolvency  of  the  vendee  may  be  ascer- 
tained; and  that  it  should  consist  of  some  sensible  change  in 
his  pecuniary  situation,  some  open,  notorious  act  on  his  part, 
calculated  to  affect  his  credit, — some  change  in  his  apparent 
circumstances  which  would  operate  as  a  surprise  on  the  ven- 
dor,  and  which,  if  he  had  known,  he  would  not  have  given 
credit  to  the  vendee. 

"  The  remaining  inquiry  respects  the  time  when  such  insol- 
vency must  occur  in  order  to  confer  the  right.  On  this  point, 
we  are  of  opinion  that  it  is  not  sufficient  if  it  exists  when  the 
sale  takes  place,  but  that  it  must  intervene  between  the  sale 
and  the  exercise  of  such  right" 

We  apprehend  that  this  language,  if  entirely  correct,  would 
not  militate  against  the  claims  of  the  interveners,  for  no  such 
insolvency  appears  in  this  case  until  three  or  four  dajrs  after 
the  sale. 

In  BotUngk  v.  IngliSf  3  Basti  881,  where  goods  were  shipped 
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from  8t  Peteraborg  to  LondcA  to  a  peraon  who  had  oommitted 
an  act  of  bankntptey  before  the  Bhipment»  the  n^i  of  atop- 
page  was  recognised,  under  the  law  merchant^  as  well  as  the 
RuBsian  law. 

In  BueUey  ▼.  Fuming  15  Wend.  189,  it  was  considered  that 
if  the  seller  knew  of  tiie  insolvency  at  the  time  of  sale  the 
right  might  not  exist;  but  it  seemed  to  have  been  taken  for 
granted  that  if  he  did  not  know  of  it,  its  covert  existence  would 
not  impair  the  right. 

In  Ccny&rs  v.  Enni$^  2  Ma8<m,  286,  the  vendee  was  "  deeply 
and  fraudulently  insolvent  **  at  the  time  of  the  sale;  yet  Mr. 
Justice  Story,  who  delivered  the  opinion  of  the  court,  does  not 
seem  to  have  thought  that  this  fact  would  destroy  the  right  of 
stoppage;  but  the  right  was  denied,  because,  before  its  exer^ 
cise,  the  transit  had  been  terminated  by  delivery. 

In  his  late  work  on  mercantile  law,  Mr.  Parsons  says:  ^  It 
has  been  held  that  the  insolvency  must  occur  after  the  sale 
has  taken  place  ";  and  he  cites  the  case  of  Rogers  v.  ThomoMf 
20  Conn.  53,  in  which,  as  we  have  seen,  the  word  '' insol- 
vency '*  is  used  in  the  sense  of  a  notorious  failure  of  credit; 
^'but,**  he  adds,  ''we  are  not  disposed  to  consider  this  as  the 
correct  rule,  but  should  hold  that  the  right  existed  in  case  of 
insolvency  before  the  sale,  unless  this  fact  were  known  to  die 
vendor  at  the  time  of  the  sale  ":  Parsons  on  MercantOe  Law, 
ed.  1862,  p.  61,  and  notes. 

In  fine,  if,  as  seems  to  be  now  well  settled,  the  right  of  stop- 
page be  only  an  extension  of  the  common-law  lien  of  the  seller 
on  the  thing  sold  for  his  price,  we  are  unable  to  perceive  any 
reason  for  the  distinction  sought  to  be  established  by  tlM 
plaintiffs  in  this  case,  and  must  therefore  conclttde  that  the 
judgment  of  the  district  court  was  erroneous. 

Our  attention  is  called  to  a  bill  of  exeeptiens  reserved  hj 
plaintiffs  to  the  introduction  by  the  interveners  of  certain  tele- 
graphic dispatches,  '^  purporting  to  be  dispatches  from  their 
houses  in  New  York  to  A.  MouHon,  agent  in  New  Orleans,  re- 
questing the  agent  to  hold,  and  not  deliver,  certain  cases  of 
merchandise  shipped  by  them  to  defendant,^'  on  the  ground 
that  no  proof  was  made  that  the  papers  produced  were  in  the 
handwriting  of  any  person  employed  in  the  telegraph-office,  or 
any  other  proof  of  their  authenticity,  and  they  refer  to  Richie 
V.  BasSy  16  La.  Ann.  668. 

We  find  in  the  record  no  such  dispatches  as  those  lefaned 
to  in  this  bill  of  exceptions.    It  appears  elsewhere  Ihat  the  in- 
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twpympTn  gave  doe  notie«  to  0i#  canier  in  New  York  that  such 
notiee  waf  oommiuiicalied  to  the  agent  in  New  Orleans  in 
ample  tiiney  and  that  the  goode  vera  never  delivered  to  the 
consignee.  It  seems  nniieceieavy  therefore  to  pass  upon  the 
bill. 

For  the  reasons  ffmn  it  is  ordered  and  adjudged  that  the 
judgment  appealed  be,  as  to  said  I.  Blum  A  Co.  and  the  said 
intenrenoreii  avoided  and  rerorsed;  that  the  claim  of  said  plain- 
tiffs  be  dismissed  as  in  case  of  nonsuit;  and  that  each  of  the 
interven<»rs  have  judgment  respectively  for  the  proceeds  of  the 
sale  of  the  goods  claimed  and  identified  by  each,  with  costs, 
to  be  paid  as  follows:  To  Sooneborn  A  Co.,  the  proceeds  of  the 
case  of  goodfl  marked  ''  No.  7407 ";  to  M.  Hersc^;  &  Co.,  the 
proceeds  of  the  case  of  shirts,  etc.,  marked  "  A.  L.  Marks"; 
to  L.  Dryfoos  &  Co.,  the  proceeds  of  the  three  cases  marked 
**  A.  L.  M.,  1068, 1069, 1070  ";  and  to  Herman,  Auguste,  &  Co., 
the  proceeds  of  the  remaining  one  of  the  six  cases  seized  and 
sold.  It  is  further  ordered  that  the  appellees,  I.  Blum  A  Co., 
pay  the  costs  of  the  appeal. 

BiOHT  or  SiorpAOfS  xn  TRAVsmr  ib  raperior  to  an  attadunsnt  Ilea:  VBrku 
T.  Noirria^  T!  Am.  Bto.  1284»  uid  note  fiSt. 

To  BvrrrLS  yBsrDo&  «o  Bight  or  flioPFAOS  n  TRAWsirv,  knowledge  ol 
the  inoolyeiusy  of  the  rendoe  nuet  come  to  him  after  the  nle,  and  before  de> 
liTerjr:  Q'Brim  y.  If^orrkk  77  Am*  J>ec»  S84,  note  283:  (Jkt^mm  t.  latkrop^ 
16  Id.  433. 

Stoppaob  is  TaAirsmr.  — The  inbjeot  is  dinoiiMftd  in  the  note  to  ffti 
T.  Jwd0m,  90  Am.  Deo.  884^394. 


■^■^■^»"^"-«^ 


lit  li 


ION   OF   ESBBNEBBG. 
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hmnmiMS9  JCwmoLT  WBErmn,  Daivbb,  anb  Siorid  by  the  teetator  le 
dothed  with  all  the  Cornalitie^  ol  law  reqnirad  to  ooBstitnte  a  Talid 
^  olographio  vUL 

I  Con  MAT  DiaposB  or  his  Paopsbtt  bt  Will  in  any  manner  whaterer, 

«  whether  he  inatitates  an  heir  or  only  namea  legatees. 

Whim,  waom  Thims  ov  Will,  the  intention  of  the  testator  eannot  be  ascer- 
tained, leoonrae  mnat  be  had  to  all  ourenmstanoes  which  may  aid  in  the 
'  diM>OTery  of  his  intention. 

[  Ths  opinum  states  the  facts: 

^  Dabheimer  and  Buck,  and  Rosdius  and  PMUp$j  A>r  the  ap- 

pellant. 

(  Dunnj  for  the  appellee. 
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By  Court,  Lu^eung,  G.  J.  Upon  the  decease  of  GnstaTe 
Ehrenberg,  application  was  made  to  the  judge  of  the  second 
district  court  of  New  Orleans  to  probate  the  following  in- 
strument as  the  last  will  and  testament  of  said  Ehrenbeig, 

to  wit: — 

'^  Nbw  Obleans,  September  15, 1859. 

**  Mrs.  Sophie  Leper  is  my  heiress.  O.  Ehbbnbbbo." 

^^  New  Obleaks,  March  16, 1861. 
**  The  legatee's  name  is  correctly  spelt  Loeper. 

"G.  Ehbenbbbo." 

On  the  back  of  this  instrument  is  written  the  following:  — 
'^  Ehrenberg's  will,  to  be  opened  by  S.  B.  Patrick,  who  will 

see  it  executed.    A  copy  of  this  will  is  left  in  the  hands  of 

the  heiress." 

The  judge  refused  to  probate  the  act,  on  the  ground  that  it 
was  not  a  testament, — that  there  was  no  disposition  of  prop- 
erty; that  the  language  could  not  be  regarded  as  an  expres- 
sion of  his  will  that  Mrs.  Loeper  should  inherit  his  property. 

From  this  ruling  an  appeal  has  been  taken.  A  testament 
is  an  act  clothed  with  certain  formalities  by  which  the  last 
will  of  the  testator  is  manifested  in  relation  to  the  disposition 
of  his  property  after  his  death.  It  is  proved  that  this  instru- 
ment is  entirely  written,  dated,  and  signed  by  O.  Ehrenbeig. 
It  is,  therefore,  clothed  with  the  formalities  required  by  law 
for  an  olographic  testament. 

The  code  declares  that  one  may  dispose  of  his  property  by 
will ''  in  any  manner  whatever,  whether  he  has  instituted  an 
heir  or  only  named  legatees":  Civ.  Code,  art.  1563.  And  we 
are  directed  by  the  code  that, ''  when,  from  the  terms  made 
use  of  by  the  testator,  his  intention  cannot  be  ascertained,  re- 
course must  be  had  to  all  circumstances  which  may  aid  in  the 
discovery  of  his  intention":  Civ.  Code,  art.  1708;  LyonY.Fi$ky 
1  La.  Ann.  444;  Clark  v.  PreaUm,  2  Id.  580. 

If,  then,  any  doubt  be  entertained  in  regard  to  what  the  de- 
ceased intended  by  the  terms  '*  Mrs.  Loeper  is  my  heiress," 
we  are  authorized  to  refer  to  his  acts,  in  connection  with  this 
will,  to  learn  the  sense  in  which  he  used  the  words.  More 
than  a  year  after  Ehrenberg  made  the  will,  he  wrote  on  the 
same  sheet  of  paper,  and  below  the  will:  "  The  legatee's  name 
is  correctly  spelt  Loeper,"  and  on  the  back  of  the  document 
is  indorsed,  in  his  handwriting:  '' EhrenberK's  will,  to  be 
opened  by  S.  B.  Patrick,  who  will  see  it  executed.  A  copy  ol 
this  will  is  left  in  the  hands  of  the  heiress." 


kpnlj  1868.]  LiviNOSToif  v.  Oaubbxv.  781 

It  is  certain  that  Ehrenberg  intended  to  make  a  will,  and 
that  he  intended  that  the  act  in  question  ehonld  be  probated 
and  ezecnted  as  his  testament  It  seems  to  ns  equally  cer- 
tain that  the  desire — will — of  Ehrenberg  was,  that  Sophie 
Loeper  should  have  his  property  after  his  death, — inherit 
ity — that  she  should  be  his  heir  or  universal  legatee.  The 
testator's  intention  is  the  object  to  be  ascertained,  and  when 
learned  beyond  a  reasonable  doubt,  it  is  the  duty  of  courts  to 
enforce  it,  if  the  dispositions  be  not  reprobated  by  law:  D. 
83;  L.  10;  T.  7, 1.  2  sec.;  Suceesrion  of  FranUin^  7  La.  Ann. 
895;  Fusdier  y.  Masse,  4  La.  425. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  district  court  be  reversed,  and  that  the  act  in 
question  be  and  is  hereby  declared  to  be  the  testament  of  G. 
Ehrenberg;  and  that  as  such  it  be  executed,  after  the  formali- 
ties required  by  law  shall  have  been  complied  with;  and  that, 
for  this  purpose,  the  case  be  remanded  to  the  district  court 
It  is  further  ordered  that  the  succession  pay  the  costs  of  this 
appeaL 

DoouxMNT  Brtirxlt  Wbiitiv,  SievED,  AiTD  Datbd  by  the  testator  if 
»  TBlid  olographio  will:  Pena  v.  New  OrkoMt  71  Am.  Deo.  606,  and  note  609. 

IvTXHTioH  OF  TisrAXOE  miut  genenlly  be  gleaned  from  the  terms  of  the 
will  itaelf:  Siomer's  Appeai,  45  Am.  Deo.  SOS,  and  note  610;  BaaHn'§  Appeaip 
46  Id.  641j  An^Y.  Hoover,  46  Id.  424;  Eather^Y.  Bather}^,  78  Id.  499,  and 
sate  606;  Qermam  v.  Qermam,  67  Id.  461. 


Livingston  v.  Gaussbn. 

[21  LOUUXAHA  AHKUAI.,  288.] 

Knouvoa  OE  AmoNisntATOB,  bt  Makdyo  or.  iNixHunro  Nan  in  hit 
.  offleial  capacity,  cannot  thereby  bind  the  estate,  bat  ii  himself  respon- 
sible for  the  amonnti  and  the  holder  need  not  allegs  that  the  executor 
or  administrator  exceeded  his  powers  or  functions,  in  order  to  maintain 
an  action  against  him  personally. 

Wkbub  Exxodtor  or  ADKnuBKEATOR  Makis  Noti  in  his  official  capacity, 
the  presumption  of  law  is  against  him,  and  the  burden  of  proof  on  him 
to  allege  and  prove  thai  he  is  not  indiyidoally  liable. 

HoLPKB  OF  NsooTiABLS  iNflTBUiOHT,  made  or  indorsed  by  an  execator  as 
snch,  may  sue  snch  party  individoally  thereon,  leaving  the  latter  nnder 
certain  cironmstanoes  to  set  np  the  defense  that  he  is  not  penonaUj 
liable. 

Thb  opinion  states  the  facts. 

Conrad  and  8onSy  for  the  plaintiff  and  appellant 

BoseUus  and  PhUipSj  for  the  defendant  and  appell* 
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By  Coork,  HowBLLy  J.  This  suit  is  broagbt  i^ainsl  the  legal 
wpwMMolative  of  J.  K  Blgae  od  a  note  made  bj  him  aa  ''ex- 
ecutor of  the  eetate  of  Kelso/'  to  the  order  of  and  indcwaed  by 
W.  and  D.  Urquhart 

The  defendant  pleaded  the  peremptory  exception  that  no 
cause  of  action  is  set  oat  against  Elgee  indiTidually,  aa  he 
signed  said  note  in  his  fiduciary  capacityi  and  plaintiff  ooold 
only  sue  the  estate  of  Kelso. 

In  support  of  this  exception^  which  was  maintained  hj  the 
judge  a  quOf  defendant's  counsel  quote  the  cases  of  OULM  ▼. 
Rachal^  9  Rob.  (La.)  276,  and  Ami  of  LwiricBna  y.  D^ean^  12 
Id.  16. 

In  these  cases  the  representatiTes  of  the  sucoessions  were 
declared  not  to  be  personally  liable  on  notes  s^^ned  by  them 
in  their  fiduciary  capacity,  because,  in  drfense,  it  wae  shown 
that  they  had  not  bound  themselyes  individually,  but  had,  to 
the  knowledge  of  the  plaintiff,  simply  given  acknowledgnoenta, 
in  the  form  of  notes,  of  debts  existing  at  the  opening  of  the 
succeBsions  represented  by  them.  In  each  of  the  cases  the 
general  doctrine  was  distinctly  recognized,  ''that  an  executor 
or  other  administrator,  by  making  or  indorsing  a  note  in  that 
capacity,  canuot  thereby  bind  the  estate,  but  will  make  him- 
self responsible  for  its  amount";  that  he  "cannot,  in  any  trans- 
action in  which  he  pretends  to  act  aa  such,  create  any  liability 
on  the  estate,  or  change  the  nature  of  its  obligations,  or  increase 
its  reBponsibility  with  regard  to  its  outstanding  debts,  and  ii 
he  do  so,  he  will  be  personally  bound."  This  is  the  well-set- 
tled doctrine  in  our  jurisprudence  on  this  subject:  See  Flomer 
y.  StDiftj  8  Mart.,  N.  8.,  451;  RusseU  y.  Cashy  2  La.  185;  HeUreM 
y.  Petrovic,  1  Rob.  (La.)  119;  Burbanh  y.  PaynCy  17  La.  Ann. 
17.  And  the  question  is.  Must  the  holder  of  a  note  made  by  an 
executor  allege  that  the  latter  exceeded  his  powers  and  fimc- 
tions,  in  order  to  maintain  an  action  agatnat  him  personally? 

We  think  not.  The  j)owers  of  executors  and  administrators 
are  conferred  by  law,  and  among  them  is  not  the  power  to 
make  and  indorse  notes.  When,  therefore,  they  assume  or 
exercise  such  a  power,  the  presumption  of  law  ia  against  them, 
and  the  burden  is  on  tiiem  to  plead  and  show  in  defense  that 
they  are  not  individually  liable.  In  the  case  of  RusseU  v. 
Cashy  2  La.  185,  which  was  a  suit  on  a  draft  drawn  by  the 
defendant  Cash  as  "  executor  of  Moses  l^rkland,  deceased/' 
the  charge  of  the  district  judge  to  the  jury,  "that  the  aUega> 
tions  of  the  petition  would  not  support  an  action  against  the 
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executor  in  his  individual  capacity;  he  must  be  charged  with 
having  improperly  and  falsely  described  himself  as  executor 
after  his  functions  had  ceased," — was  not  sustained;  and  the 
court  said:  ''The  executor  having  no  authority  to  bind  the 
estate  by  drafts,  bills  of  exchange,  or  notes,  the  suit  against 
him  as  representative  of  the  estate  cannot  be  maintained. 
....  The  defendant  is,  however,  responsible  on  the  draft 
given  in  his  private  capacity.  The  words, '  executor  of  Moses 
Kirkland,'  added  to  his  signature,  can  be  considered  in  no 
other  light  but  as  words  of  description,  which  neither  add  to 
nor  diminish  the  individual  and  personal  responsibility  of  the 
party  using  them,"  and  judgment  was  rendered  against  Cash 
individually,  although  he  was  sued  only  in  his  representative 
capacity. 

In  Flower  v.  Svnftj  8  Mart.,  N.  S.,  451,  it  said:  "As  the  ex- 
ecutor cannot  bind  the  estate  by  indorsement,  it  follows  that 
the  liability  resulting  from  those  he  makes  is  personal." 

Mr.  Parsons,  in  his  work  on  notes  and  bills,  volume  1,  page 
161,  maintains  the  same  doctrine,  and  says:  "  If  an  adminis- 
trator or  executor  make,  indorse,  or  accept  negotiable  paper, 
he  will  be  personally  liable,  even  if  he  adds  to  his  own  name 
the  name  of  his  office,  signing  a  note,  for  example,  'A,  as  ex- 
ecutor of  6 ';  for  this  will  be  deemed  only  a  part  of  his  descrip- 
tion, or  will  be  rejected  as  surplusage." 

Wherever,  therefore,  negotiable  paper  is  made  or  indorsed 
by  a  party  as  executor,  the  holder  is  not  bound  to  consider  it 
a  mere  acknowledgment  of  a  debt  of  the  estate,  and  required 
to  wait  for  payment  in  the  ordinary  course  of  administration; 
but  he  may  institute  his  action  against  such  party  individu- 
ally, leaving  to  the  latter  the  right,  under  certain  circum- 
stances, to  set  up  a  defense  that  he  is  not  personally  responsible. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reversed,  the  exception  of  the  defendant  overruled,  and  this 
cause  remanded  to  be  proceeded  in  according  to  law.  Costs 
of  appeal  to  be  paid  by  defendant  and  appellee. 


OoKTaAOTS  Mads  bt  Exxoutob  or  Asicnrisinuioa  in  hi«  official  eapaoity 
f  penonal,  and  do  not  bind  the  ettate:  SHtthrngKB  Bx*r  v,  FUthugh,  62  Am. 
Deo.  663,  and  note  659;  May  v.  May,  68  Id.  431;  MeSldery  v.  McKemk,  27 
Id.  643;  Uamm  v.  CaidtoeU,  48  Id.  83a 

AmmiiSTaAToa  m  Pusohallt  Liibli  on  a  note  dgnad  hj  him  as  tAaa^ 
ktmter:  Jkmk  v.  Ffmek,  37  Am.  Dee.  80^  and  note  88. 


784  Nklliqan  v.  Citizens'  Bank.         [Louisiana, 

Nelliqan  V.  Citizens'  Bank  of  Louisiana. 

fSl  L017inA.HA.  Akmual,  SSL  J 

IfiLiTAKT  Obdu  DntBcrxKO  Bavk  to  Makb  Statdcxht  of  deposits  thena 
belonging  to  army  efflcera  of  the  Confedemte  States,  and  also  directiog 
the  bank  to  pay  to  the  proper  officer  of  the  quartermaster's  d^Mutmeal 
all  money  in  its  possession  belonging  to,  or  standing  upon  the  books  to 
the  credit  of,  such  officers,  is  an  attempt  on  the  part  of  the  militaiy 
authorities  to  sequester  such  money;  but  if  the  money  paid  erer  is  cob- 
federate  currency,  it  is  not  a  sequestration  so  as  to  exonerate  the  bank 
from  liability  for  a  deposit  made  in  lawful  money. 

Pathkzit  bt  Bank  m  Cokvidibatk  Monet,  to  officers  of  United  States 
under  military  order,  of  a  deposit  in  lawful  money,  made  in  saeh  beak 
by  a  confederate  officer,  does  not  discharge  the  bank  from  liability  for 
payment  of  the  deposit  upon  demand. 

Thb  opinion  states  the  facts. 

Breaux  and  Fenner^  for  the  plaintiff  and  appellant. 
Pitotj  for  the  defendants  and  appellees. 

By  Court,  Howe,  J.  The  plaintiff  snes  for  three  thousand 
fiye  hundred  dollars,  the  amount  of  a  deposit  made  by  him 
in  the  bank  of  defendants  on  the  4th  of  January,  1862«  The 
defense  set  up  in  the  answer  is,  that  the  amount  of  the  plain- 
tiff's deposit  was  paid  over  to  the  quartermaster  of  the  United 
States  army  on  tiie  23d  of  August,  1863,  at  New  Orleans,  io 
pursuance  of  military  orders,  as  the  funds  of  an  officer  in  the 
rebel  army,  a  receipt  taken,  and  the  defendants  thereby  dis- 
charged from  all  liability. 

There  was  judgment  for  defendants,  and  plaintiff  has  ap- 
pealed. 

It  appears  by  the  evidence  that,  at  the  time  stated  in  the 
answer,  the  defendants,  in  what  they  claim  to  have  been  a 
compliance  with  military  orders,  delivered  to  Captain  J.  W. 
McClure,  acting  quartermaster,  the  sum  of  three  thousand 
five  hundred  dollars,  in  confederate  notes,  as  the  balance  of 
deposit  due  to  plaintiff.  We  are  of  opinion  that,  to  enable 
them  to  successfully  urge  this  fact  as  a  defense  to  the  demand 
of  the  plaintiff,  they  must  show  that  the  deposit  made  by  the 
plaintiff  was  made  in  confederate  notes.  The  military  orders 
were  intended  to  sequester  property. 

The  first,  of  date  August  7,  1862,  directed  the  banks  to 
make  a  statement  of  such  deposits  as  belonged  to  officers  d 
the  army  of  the  Confederate  States  (among  other  classes  o/ 
persons),  and  to  hold  the  same  till  further  action.    The  seo- 
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ond  order,  of  date  August  17,  1863,  directed  the  banks  to  pay 
oyer  to  the  proper  officers  of  the  quartermaster's  department 
all  moneys  in  their  possession  belonging  to,  or  standing  upon 
their  books  to  the  credit  of,  the  same  classes  of  persons.  By 
an  official  communication  of  August  20,  1863,  the  command- 
ing general  declared  ''  the  transfer  of  these  balances  from  the 
banks  to  the  officers  of  the  government  is  not  in  the  light  of 
an  absolute  forfeiture."  Clearly,  then,  the  military  authori- 
ties attempted  to  sequester.  If  in  this  case  that  attempt  was 
successful,  the  plaintiff  has  no  claim.  But  if  the  attempt 
was  abortive,  the  defendants  can  hardly,  with  good  grace, 
complain  of  the  plaintiff's  good  fortune.  Now,  whether  th« 
sequestration  was  actually  made  will  depend  on  the  solution 
of  the  question  of  fact, — whether  the  defendants  received  con- 
federate notes  on  deposit  from  plaintiff,  or  lawful  money. 

If  the  deposit  was  made  in  lawful  money,  we  cannot  perceive 
on  what  principle  of  law  or  equity  the  defendants  could  dis- 
charge themselves  from  liability  to  plaintiff  by  the  delivery  to 
the  quartermaster  of  confederate  notes  proved  in  this  case. 

It  is,  however,  contended  with  much  vigor  by  defendants, 
that  if  the  United  States  government  is  satisfied  with  this  so- 
called  payment,  the  plaintiff  is  without  interest  to  complain; 
that  his  claim  was  confiscated,  and  even  if  the  bank  did  not 
pay  over  what  it  had  received  as  a  deposit,  it  is  for  the  govern- 
ment, and  not  for  the  plaintiff,  to  make  further  demand,  and 
upon  this  point  they  refer  to  the  case  of  MandeviUe  v.  Bank  oj 
Louisiana,  19  La.  Ann.  392  [92  Am.  Dec.  541]. 

That  case  does  not  properly  support  these  views.  There,  a 
real  payment  of  the  amount  of  plaintiff's  deposit  had  been 
made  to  the  quartermaster  in  lawful  money;  and  the  court 
declared  that  this  payment  necessarily  released  the  bank.  In 
other  words,  the  sequestration  was  actually  made.  But  the 
delivery  of  confederate  notes  in  discharge  of  an  obligation 
arising  from  a  deposit  of  lawful  money  is  not  a  payment, 
without  the  consent  of  the  creditor;  nor  would  such  delivery 
be  a  compliance  with  an  order  to  turn  over  the  balance  of  such 
a  deposit  to  the  quartermaster.  If  under  such  circumstances 
the  quartermaster  received  confederate  notes  only,  he  failed  to 
obtain  what  he  was  trying  to  obtain, — the  defendants  failed 
to  give  up  to  him  what  they  ought  to  have  given  up. 

We  find  it  necessary  to  inquire,  then,  in  this  case,  whether 
the  defendants  have  shown  as  part  of  their  defense  that  the 
deposit  by  plaintiff  was  made  in  confederate  notes. 
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Upon  this  point  the  plaintiff's  tietiaumy  is  substantially  as 
follows: — 

"  I  went  to  the  bank  on  the  4th  of  January,  1362,  and  as  I 
got  inside  the  door  I  was  stopped  by  Mr.  Den%re,  president 
of  the  bank.  I  was  asked  by  him  how^  Us  son  was,  and  ha 
invited  me  into  his  room  on  the  left-hand  side  of  the  mtry. 
He  asked  me  if  I  was  going  to  make  a  deposit.  I  had  in  my 
possession  at  the  time  the  cheek  marked  'A,'  and  some 
money.  I  do  not  now  recollect  but  what  Mr.  Den^gre  took 
my  money  and  check,  and  had  the  entry  made  in  the  bank- 
book marked  ^  B/  and  returned  the  book  to  me  with  the  entry 
made  in  it.  I  handed  the  check  and  money  to  Mr.  Den^gre, 
and  he  had  the  entry  made.  I  will  not  be  positiTS  as  to  Mr. 
Den^gre  making  the  deposit  for  me,  but  am  positive  the  check 
marked  '  A,'  and  four  hundred  or  fiye  hundred  dollars  which 
I  had  in  my  pocket,  constituted  the  deposit  made.  We  had 
no  conversation  in  regard  to  confederate  money.  The  check 
marked  '  A '  was  received  from  Mr.  Gerard  Farrell  for  money 
loaned  by  me  to  him  before  the  war.  My  object  in  drawing  the 
money  and  depositing  it  in  bank  was  to  put  it  in  a  place  of 
safety.  I  left  the  next  day  for  Virginia,  and  considered  it  in 
a  place  of  safety.  I  had  nothing  more  to  do  with  the  matter 
until  after  the  war.  When  Farrell  gave  me  the  check  he  did 
not  say  anything  about  confederate  money.  I  supposed  it  to 
be  the  same  as  I  had  loaned  him." 

Cross-examined:  '^  I  was  only  here  three  days  in  1862^ 
and  cannot  say  what  the  currency  was  at  the  time.  All  the 
transactions  I  had  were  in  gold.  I  can 't  say  whether  the 
money  I  gave  to  Mr.  Den^gre  was  in  gold,  Citizens'  Bank  notes, 
or  what  kind  it  was.  I  was  not  long  enough  in  town  to  find 
out  the  currency  then  prevailing.  When  I  went  to  Virginia 
I  took  one  thousand  dollars  in  gold,  and  when  I  came  back  I 
brought  back  five  hundred  dollars.  I  can 't  say  what  the 
value  of  confederate  currency  was.    In  1862,  when  I  was  in 

Norfolk,  Virginia,  gold  and  silver  were  current Where 

1  was,  I  saw  more  gold  and  silver  than  confederate  money. 
I  did  not  look  into  the  bank-book  when  Mr.  Den^gre  returned 
it  to  me."  Being  asked,  ^'  Were  you  not  surprised  in  finding 
the  words  '  current  funds '  instead  of  '  cash '  written  in  the 
book?  "  says:  '^  I  never  paid  any  attention  to  it;  not  being  ao- 
customed  to  banking  business,  I  trusted  the  officers." 

The  check  referred  to  in  this  testimony  is  an  ordinary 
bank  check,  drawn  by  Oeravd  Farrell  on  the  defendsasts,  for 
S3,294.90. 
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John  G.  OainaB,  for  defendants,  testified  that  the  currency 
of  the  country  at  that  time  was  Confederate  States  treasury 
notes;  that  any  check  drawn  on  the  bank,  unless  otherwise 
specified,  would  be  paid  in  confederate  money;  that  Farrell's 
check  was  payable  and  would  have  been  paid  in  confederate 
money;  that  from  September,  1861,  it  was  understood  with 
depositors  that  all  checks  were  payable  in  confederate  money, 
unless  there  was  a  special  dei)06it,  and  that  there  was  no  spe- 
cial agreement  with  Mr.  Farrell  as  to  the  payments  of  his 
checks.     *'In  most  of  the  bank-bo(&s,"  continues  this  wit- 
:^     ness,  " a  printed  notice  was  posted,  notifying  all  depositors  that 
all  deposits  made  or  checks  drawn  would  be  in  confederate 
money.    The  omission  to  post  the  notice  in  the  book  marked 
ct(?     <  B '  [the  plaintiff's  bank-book]  was  through  error  or  mistake. 
:f     Whmerer  the  notice  was  omitted,  it  was  done  so  through 
:'%^     error."    The  bank-book  of  Farrell  was  put  in  evidence  by  do- 
:.^     fendants,  and  from  that  it  appears  that  on  the  16th  of  Sep- 
:c'      tember,  1862,  the  depositor,  Farrell,  had  a  balance  in  the 
::^      bank  of  $7,481.17,  in  lawful  money.    This  balance  does  not 
appear  to  have  been  reduced  at  the  time  the  check  to  plaintiff 
was  drawn. 
:<         It  will  be  perceived  at  once  that  this  case  differs  from  that 
c      of  Erwin  v.  Bank  of  New  Orleans^  lately  decided,  and  resem- 
bles in  some  important  features  the  case  of  Weaver  v.  Anfoux^ 
20  La.  Ann.  1. 

The  plaintiff,  for  a  loan  of  lawful  m<Miey,  receives  the  check 
of  Farrell,  drawn  upon  a  bank  in  which  Farrell  has  a  large 
deposit  in  lawful  money.  Farrell  does  not  inform  plaintiff 
t  that  the  check  will  be  paid  in  confederate  notes.  The  check 
does  not  convey  any  such  idea.  The  officers  of  the  bank,  in 
receiving  it  on  deposit  and  giving  the  plaintiff  credit  for  the 
amount,  do  not  so  inform  him.  We  find  no  reason  in  this 
record  to  doubt  his  statement  that  he  supposed  it  to  call  for 
the  same  kind  of  money  that  he  loaned  Farrell  before  the 
^        war.    As  for  the  balance  of  the  deposit,  there  is  no  evidence 

to  show  that  it  was  other  than  lawful  money. 
^  From  the  evidence  as  a  whole,  we  conclude  that  the  defend- 

^<  ants  on  whom  the  onvs  was,  under  the  pleadings,  have  not 
'■.  established  that  this  deposit  was  made  in  Confederate  notes, 
^  and  that,  therefore,  proof  of  the  delivery  of  three  thousand 
five  hundred  dollars  of  such  notes  to  the  quartermaster  did 
not  establish  a  discharge  of  the  liability  of  the  defendants. 
It  is  therefore  ordered  and  adjudged  that  the  judgment  ap- 


.'1 


i 
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pealed  fix>m  be  ayoided  and  lereraed,  and  that  the  plaintiff 
haTe  judgment  against  the  defendants  for  the  stun  of  three 
thousand  five  hundred  dollars,  with  legal  interest  theieoD, 
from  September  1, 1865,  until  paid,  and  costs  in  bofli  ooDrta 
Rehearing  refused. 

Sivior  or  MnjujiT  OaDsa  oir  fiavK  to  pay  offioer  certain  moncyi: 
Mamdemne  r.  Bank  qf  L<mUema,  92  Am.  Doa  641,  eited  in  the  pciM^d 


Patmxnt  bt  Bahk  of  Dsfosrob's  Mohbt  to  military  offioer  under  arte 
diachaigM  tho  bank  from  liabili^  to  ropay  tha  depoutor:  Mandm/Ok  v.  tek 
^  Lamitkma^  92  Am.  Dec  641,  roferrad  to  in  tfaa  prinoq^ 


Oaldwbll  and  Shannon  u  Nbil  Bbothbs& 

[21  LOfnOAHA.  AxtWOAL,  S4S.] 

p4BTmB8  Wbo  bati  Autboreebd  THXDt  AoBiT  by  written  poww  d  t^ 
tomay  to  draw  biUa  of  exchange  against  them,  and  paid  andi  biUt  vkfli 
drawn,  thna  inducing  the  public  to  believe  him  their  agant^  oannot  vnA 
payment  of  a  biU  drawn  by  him,  on  the  ground  that  it  was  "nanth^-^ 
by  them. 

Whkes  Omb  of  Two  Pastiss  mrsr  Sums,  tha  Ion  muat  be  borne  b| 
him  who  oontributed  to  bring  about  the  state  of  thing*  whioh  oanaed  tbi 

PaooF  xuflT  CoaaupoivD  with  Allsoixioiib. 
The  opinion  states  the  facts. 

MeCay  and  Lmenbwrgj  for  the  defendants  and  appellants. 
Elmore  and  King^  for  the  plainti£b  and  appellees. 

By  Court,  Ludblino,  C.  J.  This  appeal  is  taken  from  t 
judgment  against  the  defendants  as  drawers  of  a  bill  of  ex- 
change for  one  hundred  pounds,  with  interest  and  damages. 

The  only  defense  set  up  in  the  pleadings  which  is  relied  od 
in  this  court  is  that  J.  Briegleb,  who  drew  the  bill  as  agent  o( 
the  defendants,  had  no  authority  to  draw  it. 

Briegleb  testifies  as  follows:  "  I  was,  at  the  time  I  drew  the 
bill  of  exchange  as  the  agent  of  Neil  Brothers,  authorized  to 
do  so.  I  was  authorized  to  do  so  by  a  written  power  of  atio^ 
ney,  of  which  a  copy  is  annexed.  Neil  Brothers  have  recog- 
nized my  authority  to  draw  bills  of  exchange  as  their  agent) 

on  two  previous  occasions,  by  ordering  J.  C.  Ollerenshaw,  of 
Manchester,  to  accept  and  pay  two  drafts  for  one  hundred 

pounds  each,  drawn  by  me  previous  to  the  one  now  in  suit 

They  were  paid.    I  drew  under  the  authority  of  my  power  of 

attorney." 
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I  The  power  of  attorney  referred  to  was  dated  the  5th  of  June, 

1        1856,  and  was  signed  Neil  Brothers  &  Co.    The  firm  of  Neil 
I        Brothers  &  Co.  was  dissolved  in  1859.    A  circular  announcing 
I       the  dissolution  of  that  firm  also  announced  that  the  busi- 
ness would  be  continued  under  the  same  name  at  Mobile  and 
New  Orleans.    Briegleb  continued  to  act  as  their  agent  under 
'       the  old  power  of  attorney,  with  their  knowledge,  and  they 
^       paid  his  drafts  drawn  as  agent.    They  thus  induced  the  pub- 
lic to  believe  that  Briegleb  was  their  agent.    If  one  of  two 
p       parties  must  suffer,  the  loss  must  be  borne  by  him  who  con- 
tributed to  bring  about  the  state  of  things  which  caused  the 
loss:  Story  on  Agency,  856;  Walker  v.  Caasawayy  4  La.  Ann.  19 
[50  Am.  Dec.  558];  Frosten  v.  LegendrCy  3  Id.  400;  1  Parsons 
on  Bills,  101.    Besides,  the  witness  Briegleb  positively  swears 
I       that  he  was  authorized  by  Neil  and  Brothers  to  draw  the  bill. 
Our  attention  has  been  called  to  a  bill  of  exceptions  taken 
r       to  the  ruling  of  the  court  a  quOj  excluding  certain  testimony. 
^        The  testimony  of  Briegleb,  plaintiffs'  witness,  was  taken  by 
'        commission. 

The  defendants  propounded  a  question  to  him,  on  cross- 

I        examination,  to  prove  that  the  consideration  was  confederate 

I        treasury  notes  or  obligations.     The  question  was  objected  to 

by  the  plaintiffs,  on  the  ground  that  this  defense  was  not  madd 

in  the  pleadings,  and  they  moved  to  strike  out  the  answer  of 

the  witness  to  this  question.    The  district  judge  sustained  the 

[       objection,  and  rejected  the  answer.    We  think  the  ruling  was 

correct.    The  proof  must  correspond  with  the  allegations. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  and  that  the  appellants 
pay  the  costs  of  the  appeal. 


\  Qm  Two  Equally  Ihnocsnt  Pkbsons,  that  one  must  suffer  whose  act  oo- 


oasioned  the  loss:  MapU  f.  Kunart^  91  Am.  Deo.  214;  SUmt  ▼.  BenoiU^  00  Id. 
466;  Rnk  v.  Norton,  60  Id.  618. 

Proof  inrar  Follow  Allboations;  otherwise  it  is  inadmissible:  Bonoell  v. 
Goodwin,  81  Am.  Deo.  169;  Warner  v.  WkUlaker,  72  Id.  65,  and  note;  Wm- 
aUm  y.  Taylor,  75  Id.  112,  and  note  114. 

Aoxnt'b  AuTHORmr  to  Draw  Chxck  for  principal  from  having  drawn 
them  before:  Cross  ▼.  People,  95  Am.  Dec.  474. 

Aorr  OF  Aqint  BiMDnYO  iv  Warraivtrd  by  terms  of  his  power:  Wes^/leld 
Bank  Y.  Comen,  93  Am.  Deo.  573,  and  note  575. 

By  PxRMrrnNQ  Onb  to  Hold  HmsBLF  out  as  Aanrr,  principal  is  liable 
for  his  acts;  and  as  to  parties  who  have  given  credit  before,  he  is  liable  after 
fbe  agency  has  oeased:  Tier  v.  Lamfson,  82  Am.  Dec.  634,  note  637. 
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\tL  Lmukaxa  AmvAi^  Wk] 

To  Rwsor  Dbcahs  ab  Bh  Jumoata,  ih^  tiuag  dwnandtd  mart  b^  Hit 
■ame  aa  in  the  fint  soit^  and  miut  bo  founded  on  the  wne  oanae  of  a^ 
tian,  aaid  the  oonteat  most  be  between  the  nme  puiiaa»  aetiiig  i&  tte 


■owxvsR  MABinRiD^  ooMitititei  iHiaft  li 

decided  by  that  judgment  rm  Judieateu 

It  IB  Imxatkbial  how  Juoombtt  Bsoam  Bn  JvnnoAXAi  what  fa  d»- 
eided  by  anoh  judgment  nuut  be  held  to  be  legally  tnte  between  tiie 
partiea.  Whether  andi  judgment  will  bar  aaotfaar  aotien  betwau  tiie 
■ame  partjea  dependa  npon  whetiwr  the  thing  demanded  in  the  near  auit 
la  the  aame  and  founded  on  the  eame  caaae  of  action  aa  the  anifc  deoidedL 

Wbebb  Pamxxbsbip,  Which  ib  Avtsrwakdb  Dibbolvxd  by  the  death  of 
one  of  its  members,  baa  indorsed  a  note  or  bUl,  notioe  of  <1ishanor  mnal 
be  given  to  the  sniviving  member  in  order  to  bind  the  finn,  eapeoially 
when  he  ia  ite  h^pudator  or  repreeontative.  Hetaoe  to  the  eTeeirtur  et 
the  deoeaaed  partner,  who  dees  not  represent  and  baa  no  poiwv  ie  ad- 
minister the  partnerriiip  afiairs,  is  not  sufficient. 

Notabt's  OEBTmcATE  ow  NoTiOB  ow  DiSBONOB  is  defective  when  it  faib 
to  state  where  notice  was  served  on  the  indorser;  it  should  state  that 
notice  was  made  at  the  indorser's  residence  or  place  of  busineea. 

If  Kotiob  of  Dibhonok  s  hot  Givxir,  it  is  presumed  that  the  indoraer  is 
prejudiced  by  such  omission,  and  he  ia  discharged  from  liability. 

PAXTErBB    IN    GOICMENDAM    DOES    HOT    BbCOME    RsSFONSEBLB   foT    liabilities 

created  by  the  active  partner  after  the  expiration  of  such  partnerships 
from  the  fact  that  he  fails  to  have  a  settlement  of  iia  affiurs;  nor  ia  sndi 
partaer  liable  aa  a  general  partner  if  he  allows  his  money  to  renain  in 
the  firm  after  its  ezpiration,  believing  himself  to  be  a  partner  t»  com- 
mandam,  and  liable  only  for  the  amount  invested,  unless  he  has  done  or 
permitted  some  act  which  could  have  induced  orsditon  to  belisve  hia 
to  be  a  general  partner. 

The  opinion  contains  the  facts. 

Bradford^  and  Lea  and  Finney ^  for  the  plaintiff  and  appel- 
lant. 

Hvntj  Jforjyafiy  a/nd  Le  Oardewr^  for  the  defendant  and  ap- 
pellee. 

By  Court,  Ludbung,  G.  J.  A  judgment  was  rendered  in 
this  cause  at  the  last  term  of  this  court  by  our  predeceaaofSy 
maintaining  the  defendant's  plea  of  m  /udicato. 

Haying  granted  a  new  hearing,  our  first  duty  is  to  exunine 
whether  or  not  this  exception  is  well  founded. 

The  plaintiff  seeks  to  recover  from  the  defendant  eight  tlioQ- 
sand  dollars,  with  eight  per  cent  per  annum  interest  on  ttm 
thousand  dollars  thereof  from  the  11th  of  April,  and  on  faor 
thousand  dollars  thereof  from  the  18th  of  April,  1861,  being 
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the  amoant  of  two  promissorj  notes  drawn  and  indorsed  bj 
Hngh  M.  Keary,  and  indorsed  sabseqnentlj  by  Juan  Y.  de 
Egana,  npon  the  gronnd  that  these  indorsements  were  made 
by  the  oommerdal  firm  of  J.  Y.  de  Egana,  and  that  the  de> 
fendant  was,  at  the  time  they  were  made,  a  general  partner  in 
said  firm. 

The  defendant  denied  all  the  allegations  in  plamtiff's  peti- 
tion, and  especially  that  there  ever  existed  between  him  and 
Egana  any  partnership,  as  alleged  by  the  plaintiff.  Subse- 
quently he  filed  the  exception  of  res  judicata,  and  to  support 
it,  he  pleaded  the  judgment  of  the  second  district  court  of  New 
(Orleans,  rendered  on  the  11th  of  January,  1864^  in  the  matter 
of  the  succession  of  Juan  Y.  de  Egana. 

It  is  true,  as  stated  by  the  counsel  for  defendant,  that  the 
authority  of  the  thing  adjudged  is  not  a  mere  technicality  of 
the  law,  but  it  is  a  principle  of  jurisprudence  which  is  founded 
in  the  interest  of  society.  It  rests  upon  the  broad  and  neces- 
sary doctrine  that  the  disputes  of  men  must  at  some  time  have 
an  end,  and  it  is  therefore  favored  by  the  law 

But  in  order  to  justify  courts  of  justice  to  reject  a  demand 
as  contrary  to  the  authority  of  a  thing  adjudged  a  legal  verity, 
it  is  necessary  that  the  thing  demanded  should  be  the  same 
as  in  the  first  suit,  that  the  demand  should  be  founded  on  the 
same  cause  of  action,  and  that  the  contest  should  be  between 
the  same  parties,  acting  in  the  same  quahties.  Thus  identity 
of  the  things  demanded,  identity  of  the  causes  of  action,  and 
identity  of  the  parties  and  of  their  qualities,  are  the  conditions 
upon  which  alone  the  legal  presumption  is  established  in  favor 
of  the  thing  adjudged:  Civil  Code,  arts.  2264,  2265;  Marcad^, 
vol.  5,  p.  156 

What,  then,  was  the  thing  demanded  in  the  suit  in  which 
the  judgment  of  the  11th  of  January,  1864,  was  rendered?  As 
between  Caballero,  the  executor,  and  Lizardi,  the  liquidator, 
it  was  to  make  the  latter  return  to  the  former  the  property  of 
the  succession  of  Egana,  in  the  event  that  the  court  should 
decide  that  it  had  been  improperly  delivered  to  him.  On  the 
11th  of  April,  1863,  in  consequence  of  proceedings  by  creditors 
of  the  succession  of  Egana  against  him,  the  executor  filed  a 
petition  calling  on  the  liquidator  to  file  an  account  of  his  ad- 
ministration. The  liquidator  was  ordered  to  file  his  account, 
which  he  did  on  the  30th  of  May,  1863.  The  executor  opposed 
this  account,  prayed  that  it  be  rejected,  and  that  in  the  event 
that  the  court  should  decide  that  the  executor  had  unlawfully 
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turned  oyer  to  the  liquidator  the  money  and  property  of  the 
BucceBsion,  that  the  liquidator  should  be  ordered  to  return 
them  to  him.  It  is  the  prayer  which  indicates  the  thing  de- 
manded: Krnnper  y.  Hidicly  16  La.  44;  Hood  y.  Legrest^  1  Bob. 
(La.)  109. 

The  prayers  of  the  oppositions  filed  by  the  creditors  do  not 
show  that  Lixardi  was  sought  to  be  made  liable  as  a  general 
partner. 

But  we  deem  it  unnecessary  to  examine  the  oppositions  of 
the  creditors  further,  for  they  certainly  did  not  represent  any- 
body but  themselyes.  And  if  we  admit  that  the  executor  did 
represent  in  those  proceedings  all  the  creditors,  we  haye  seen 
that  the  thing  demanded  in  that  suit  was  not  to  make  Lixardi 
responsible  for  the  debts  of  the  firm  of  J.  Y.  de  Egana,  as  a 
general  partner. 

The  demand  must  be  founded  on  the  same  cause  of  action. 

What  is  the  cause  of  an  action?  It  is  the  immediate  foun- 
dation of  the  right  which  one  claims  to  exercise.  It  is  the 
immediate  basis  of  the  demand,  and  hence  we  must  guard 
against  confounding  the  cause  of  action,  either  with  the  yarioui 
circumstances  which  constitute  the  mediate  bases,  or  simple 
means  which  produce  this  last  cause,  or  with  the  right  itself, 
which  is  the  object  of  the  demand. 

The  cause  of  action  in  this  suit  is  the  alleged  indorsement 
of  two  promissory  notes  by  Lizardi,  as  a  member  of  the  com- 
mercial firm  of  J.  Y.  de  Egana. 

The  cause  of  action  between  Caballero  and  lisardi  was  tha 
wrongful  possession  and  unlawful  administration  of  the  pn^ 
erty  of  the  succession  of  Egana  by  Lizardi. 

It  is  true  that  some  of  the  creditors  charged  in  their  opposi- 
tions that  Lizardi  was  a  general  partner,  to  show  firaud  and 
complicity  between  him  and  the  executor;  but  this  was  not 
— nay,  it  is  difficult  to  conceiye  how  it  could  haye  been — the 
immediate  cause  of  the  action  between  the  executor,  creditofB, 
and  liquidator. 

Marcad^  says:  '^11  ne  faut  pas  confondre  la  cause  ayec  les 
^dments  qui  yiennent  produire  ou  justifier  cette  cause.  Sans 
doute,  il  y  aura  Ik  des  principes  du  droit  demand^,  et  dki  lors 
des  bases  de  Taction  par  laquelle  on  r^lame  ce  droit;  mais  ce 
sont  des  bases  ^loign^s  et  m^ates,  des  causes  de  la  caoae, 
que  la  loi  n'aurait  pas  pus  prendre  ici  en  consideration,  sans 
Atomiser  les  proems  et  depouiller  de  toute  efficacit^  les  d^is- 
■ions  judiciares.    II  n'y  a  pas  a  se  pr^occuper  de  ces  baaes 
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t  ^oign^s,  et  la  cause  ne  se  trouve  que  dans  la  base  derni^re, 
i  dans  le  principe  imm^diatement  g^n^rateur  que  las  Romains 
s  appelaient  fort  enactment  caii«am  proximam  actionis":  Vol. 
r  5|  p.  165.  "La  regie  est  done  de  ne  consid^rer  ici  que  la 
base  immediate.  Mais  biens  entendre,  des  Ik  que  cette  base 
i  immediate  n'  est  pas  la  meme  dans  les  deux  demandes,  il  n'y 
k         a  plus  chose  jug^e,  et  la  demande  nouvelle  est  recevable": 

Marcad^,  VX)1.  5,  p.  166. 
J  The  demand  must  be  between  the  same  parties,  and  formed 

P         by  them  against  each  other  in  the  same  quality. 

Lizard!  was  sued  in  the  first  suit  in  his  fiduciary  capacity 
as  liquidator;  in  this  cause  he  is  sued  personally  as  a  general 
I         partner  of  a  commercial  firm. 

^  In  the  first  case  he  was  proceeded  against  by  Caballero,  ex- 

ecutor of  Egana;  now  he  is  proceeded  against  by  a  creditor  of 
the  firm. 
\  But  it  is  said  that  Caballero,  executor,  repres^nt^'Ki  the  credi 

tors,  and  that  the  homologation  of  his  account  and  tableau 
bars  all  further  inquiries  as  to  the  matters  included  in  the 
account  This  is  true,  with  some  limitations.  The  effect  of 
6uch  a  decree  protects  the  executor  or  administrator  in  making 
the  payments  ordered  or  approved,  and  from  liability  for  his 
gestion  so  far  as  that  is  approved;  and  it  settles  the  claims  of 
creditors  against  the  succession  as  to  the  funds  distributed, 
unless  there  be  other  creditors  who  were  not  placed  upon  the 
tableau:  West  v.  Creditors,  4  La.  Ann.  450;  Civ.  Code,  art.  1176. 
Again,  it  is  contended  that  the  plea  of  res  judicata  must  be 
held  to  be  good,  because  the  plaintiff  acquiesced  in  the  judg- 
ment by  receiving  a  part  of  the  fruits  thereof.  There  is  no 
doubt  that  acquiescence  in  a  judgment,  however  manifested, 
constitutes  what  is  decided  by  that  judgment  the  thing  ad- 
judged; that  is,  it  becomes  thereby  a  final  judgment,  from 
which  there  can  be  no  appeal:  Civ.  Code,  art.  8522. 

But  that  is  all.  If  a  judgment  which  had  become  final  by 
the  lapse  of  time  could  not  be  pleaded  as  a  bar  to  another 
action  on  account  of  the  want  of  one  or  more  of  the  conditions, 
which  we  have  seen  are  necessary  to  give  it  the  authority  of 
the  thing  adjudged,  it  could  not  be  set  up  as  an  estoppel  if  the 
judgment  had  become  final  by  acquiescence. 

It  is  immaterial  how  a  judgment  becomes  res  judicata; 
what  is  decided  by  such  a  judgment  must  be  held  to  be  legally 
true  between  the  parties  to  the  suit.  And  whether  that  judg- 
ment can  be  a  bar  to  another  action  between  the  same  partien 
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will  depend  on  whether  the  thing  demanded  in  the  new  gait  be 
the  same,  and  founded  on  the  same  canse  of  action  as  in  the 
suit  decided.  It  is  not  necessary,  therefore,  to  determine 
whether  or  not  Mrs.  Slocomb  acquiesced  in  the  judgment 
pleaded  in  bar  of  this  action. 

The  ^  authority  of  the  thing  adjudged  takes  place  only  with 
respect  to  what  was  the  object  of  the  judgment":  Cir.  Code, 
art.  2265. 

The  object  of  the  judgment  in  the  matter  of  the  succession 
of  Egana  was  to  compel  Lizardi  to  restore  to  the  possession  of 
the  executor  the  prc^rty  which  Lizardi  had  received  from 
him.  ''II  est  bien  entendu  que  c'est  uniquement  dans  le 
dispositif  d'un  jugement,  et  non  dans  ses  motifs,  que  se  trouve 

la  chose  jug^ Bien  plus,  le  dispositif  lui*meme  ne 

presente  la  chose  jug^  que  pour  les  points  qui  sont  vraiment 
dfcid^s,  et  non  pour  ceux  que  ne  s'y  trouvent  que  comme  de 
simples  enonciations;  c'est  en  examinant  les  questions  sur  les 
quelles  les  parties  ^taient  en  disaccord  et  que  leur  debat  presen- 
tait  &d&)ider,  le  quid  judicandum,  que  i'on  arrivera  facilement 
k  comprendre  ce  qud  a  ^t^  jug^,  le  quid  judicatum":  5  Marcad^, 
155;  Serey's  Code  Annot^,  notes  5S-60,  art.  1351,  of  the  Code 
Napoleon. 

In  Jeannin  y.  De  Blanc^  11  La.  Ann.  466,  this  court  said: 
''As  this  right  is  not  put  in  ccKitroversy  by  the  {headings,  so 
it  is  not  barred  by  the  judgment":  /ocJbon  y.  TKeman^  15  La. 
485;  Davia  v.  MiUaudonj  17  La.  Ann.  104. 

The  exception  should  have  been  overruled. 

On  the  Merits. — Assuming  that  a  commercial  partnership 
existed,  as  alleged  by  the  plaintiff,  we  think  that  the  defend- 
ant cannot  be  held  liable  under  the  indorsements  for  want  of 
due  notice  of  the  dishonor  of  the  notes. 

The  partnership,  if  it  existed,  would  have  been  dissolved 
by  the  death  of  Egana,  in  1860:  Civ.  Code,  arts.  2847,  2851; 
Story  on  Partnership,  sees.  317,  319. 

Manuel  J.  de  Lizardi  was  appointed  liquidatcnr  of  the  com- 
mercial firm,  and  he  was  put  in  possession  of  the  property 
of  the  firm,  which  he  proceeded  to  administer.  Under  these 
circumstances,  to  whom  was  it  necessary  to  give  notice  of  the 
dishonor  of  the  notes?  We  think  the  notice  should  have  been 
given  to  the  liquidator,  who  was  in  this  case  the  surviving 
partner:  Story  on  Bills,  sec.  806. 

Mr.  Justice  Story  says:  "  Notice  to  one  of  several  partnen 
Is  notice  to  all  the  partners,  and  the  notice  may  be  given  to 
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any  partner,  either  Mi  his  usnal  place  of  hnsineaa  or  at  his 
dweUing-heasei  or  at  the  usual  place  of  boaiQess  of  the  firm. 
\y  •  ...  In  cases  of  partnerahip,  notice  should  be  given  to  the 
firm;  bnt  notice  to  either  of  the  partners  will  be  notice  to 
the  firm.  ....  If^  in  case  of  a  note  of  a  firm,  one  of  the  firm 
die,  notice  should  be  givon  to  the  surviving  partner.  Whether 
notice  to  the  personal  representative  of  the  deceased  would  be 
valid  does  not  appear  to  be  settled  by  the  authorities":  Story 
on  Promissory  Notes,  sec.  810.  In  his  work  on  bills,  he  says: 
"  If  one  partner  is  dead,  notice  should  be  given  to  the  sur^ 
vivor":  Story  on  Bills  of  Exchange,  sec.  889;  Cayuj^a  County 
Bank  v.  JETime,  2  Hill,  635. 

Mr.  Paieons  says:  "  Notice  to  one  member  of  a  partnership 
which  indorses  a  note  or  bill  is  notice  to  all,  because  each 
partner  represents  the  interests  of  all  the  other  partners  and 
'  -^  of  the  partnership,  and  the  same  has  been  held  where  notice 
has  been  given  after  dissolution  and  publication.  So  if  one 
of  the  firm  dies  before  maturity,  notice  to  the  surviving  part- 
ner is  sufficient  to  hold  the  estate  and  legal  representatives  of 
the  deceased  ":  1  Parsons  on  Notes  and  Bills,  602. 
::  The  reason  assigned  by  Mr.  Pars(»)s  for  hdding  that  notice 

to  one  of  the  partners  is  notice  to  all  is  because  he  represents 
the  other  partners  and  the  firm. 
■J'  Who  represented  the  partners  and  the  firm  after  the  ap- 

-.^  pointment  of  Lizardi  as  liquidator?    It  would  seem  that  the 

:•«  reason  upon  which  is  based  the  rule  which  requires  notice  of 

non-payment  to  be  given  to  the  indorser — to  wit,  to  enable  him 
to  take  the  necessary  measures  to  obtain  payment  from  the 
i  parties  respectively  liable — would  require  the  notice  to  be  given 

^  to  the  surviving  partner,  especially  if  he  be  the  liquidator  or 

i  representative  of  the  Sim.    How  could  he  know  that  the 

notes,  of  which  tiie  firm  was  indoroer,  had  not  been  paid  when 
$  due,  if  the  holder  gave  him  no  notice  of  it?    How  was  he  to 

I  know,  without  notice,  that  the  holder  looked  to  the  indorser 

lor  payment?    The  executor  had  no  power  to  administer  the 
i  partnership  affairs,  nor  did  he  represent  the  partnership;  how, 

f  then,  could  a  notice  served  upon  him  be  regarded  as  a  notice 

r  to  the  firm  or  to  the  surviving  partner?  Bank  of  Xoumona  v. 

Smith,  4  Bob.  (La.)  276;  Christmas  v.  Fluksr,  7  Id.  13;  Neis 
Orieam  etc.  B.  B.  Co.  v.  Kerr,  9  Id.  124  [41  Am.  Dec  823]. 
f  The  only  evidence  in  regard  to  the  notices  of  protests  is  to 

be  found  in  the  certificates  of  the  notary  who  protested  the 
notes.    The  first  certificate  states  that  the  notary  served  the 
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notice  in  the  following  manner:  ^^By  directing  the  one  for 
Hugh  H.  Eeary,  drawer  and  indorser,  to  him  at  Cheneyvilley 
Louisiana)  which  letter  I  deposited  prepaid  in  the  post-oflBce 
in  this  city,  on  the  same  day  of  said  protest;  and  by  deliver- 
ing the  one  for  Juan  Y.  de  Bgana,  in  duplicates,  one  to  J.  M. 
Caballero,  the  testamentary  executor  of  said  Bgana, — the 
whole  by  my  deputy,  Lawson  L.  Dayis, — on  the  day  below 
written;  and  by  delivering  the  one  for  Cora  A.  Slocomb  to  her 
personally,  by  Lawson  L.  Davis,  my  deputy,  on  the  day  below 
written/'  The  other  certificate  states  that  he  notified  Uie  par- 
ties t)y  directing  the  one  for  Hugh  M.  Eeary  in  the  manner 
stated  above,  and  ^'  by  delivering  the  notices  for  Juan  Y.  de 
Egana,  as  follows,  to  wit:  one  to  Mr.  Dubreuil,  the  partner  of 
the  agent  of  the  liquidator  of  said  firm  of  Juan  Y.  de  Egana, 
and  another  to  the  book-keeper  of  Mr.  Caballero,  executor  of 
said  Egana,  at  his  office,  he  not  being  in  on  the  day  below 
written." 

The  first  certificate  shows  that  an  attempt  was  made  to 
notify  the  surviving  partner  or  liquidator.  The  second  cer- 
tificate shows  that  an  attempt  was  made  to  serve  a  notioe  on 
the  liquidator,  but  the  service  was  improperly  made.  In  Union 
Bank  v.  Smith,  9  Rob.  (La.)  75,  this  court  held  that  a  certifi- 
cate that  a  notice  was  served  "  by  leaving  it  with  the  cashier 
of  a  bank,  the  indorser's  elected  domicile,"  is  insufficient, — non 
cofutat  that  the  notice  was  not  given  to  him  at  some  other 
place,  or  that  it  was  addressed  to  him  there.  So  a  certificate 
that  "  notice  was  given  by  a  letter  delivered  to  the  indorser's 
barkeeper,  he  not  being  in,"  was  held  to  be  defective  in  not 
stating  that  the  service  was  made  at  the  indorser's  residence, 
or  place  of  business:  Sard  v.  Brand,  1  La.  Ann.  95;  Union 
Bank  v.  Campbell,  2  Id.  769. 

The  certificate  does  not  state  where  the  notice  was  served 
on  Mr.  Dubreuil,  the  partner  of  the  agent  of  the  liquidator. 
^'  If  notice  be  not  given,  it  is  a  presumption  of  law  that  the 
indorsers  are  prejudiced  by  the  omission":  Story  on  Billa, 
sec.  284.    And  they  are  discharged  from  all  liability. 

But  as  it  is  possible  that  the  notary  did  give  the  notice  to 
the  liquidator,  and  that  this  Uci  might  be  established  on 
another  trial,  it  might  be  our  duty  to  render  a  judgment  of 
nonsuit  only.  This,  therefore,  obliges  us  to  examine  another 
question  raised  by  the  pleadings. 

The  plaintiff  alleges  that,  at  the  time  when  the  notes  fued 
on  were  indorsed  by  Juan  Y.  de  Egana,  there  existed  a  gen* 
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eral  commerdal  partnerehip  between  Egana  and  Lizardi  car- 
ried on  under  the  firm  name  of  Juan  Y.  de  Egana,  and  that 
Lizardi  is  reponcdblei  in  eolido^  with  the  succesBion  of  Egana 
for  them. 

Li  1848,  a  commercial  partnership  was  established  in  the 
city  of  New  Orleans,  in  which  Manuel  J.  de  Lizardi  was  a 
partner  in  eommendam.  The  business  was  carried  on  in  the 
name  of  Juan  Y.  de  Egana,  and  the  partnership  was  to  termi- 
nate in  September,  1853.  The  act  of  partnership  was  duly 
recorded.  The  affairs  of  this  partnership  had  not  been  settled 
at  the  period  when  Egana  died.  In  1860,  Lizardi  gave  a 
power  of  attorney  to  his  nephew  to  liquidate  the  afifairs  of  the 
firm  in  case  of  the  death  of  Egana;  and  after  the  decease  of 
Egana,  Lizardi,  through  his  agent,  filed  a  petition  claiming  to 
be  appointed  Uquidator  of  the  firm,  as  the  surviving  partner 
in  commendam. 

The  counsel  for  the  plaintiff  infers  from  this  that  there  ex- 
uted  a  commercial  partnership;  that  as  it  is  proved  that  no 
written  act  of  partnership  existed  or  was  recorded  other  than 
the  one  which  expired  in  1853,  therefore  Lizardi  was  a  gen- 
eral partner,  and  he  is  bound,  in  foltdo,  under  the  indorse- 
ment. 

We  are  not  prepared  to  adopt  these  inferences.  It  is  not 
correct  to  say  that  because  Lizardi  thought  and  said,  in  1860, 
that  he  was  a  partner  in  commendam^  when  in  truth  he  may 
not  have  been,  therefore  he  was  a  general  partner.  His  ad- 
mission is,  that  he  was  a  partner  in  commendam.  It  would  be 
illogical  and  unjust  to  construe  this  admission  so  as  to  make 
him  a  general  partner  if  he  were  not  what  he  supposed  he  was. 
The  admission  cannot  be  divided.  It  either  establishes  the 
fiict  that  he  was  a  partner  in  commerhdamy  or  nothing.  His 
opinion  on  the  subject  could  not  affect  the  fiicts  or  the  law 
governing  the  case. 

The  question  is  then  presented  for  decision.  Does  the  partner 
in  commendam  become  responsible  for  the  liabilities  created  by 
the  active  partner  after  the  expiration  of  the  term  of  the  part- 
nership in  commendam  by  £euling  to  have  a  final  settlement  of 
its  affairs  ipeofaetot 

We  say  this  is  the  question  presented,  for  there  is  no  proof, 
nor  is  it  alleged  that,  prior  to  the  death  of  Egana,  Lizardi  in- 
terfered with  the  business  of  the  concern,  or  permitted  his 
name  to  be  used  in  it,  or  did  any  other  thing  which,  under  the 
provisicDS  of  the  Civil  Code,  would  make  him  responsible  as  a 
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general  partner.  We  do  not  deem  it  neoecmury  to  decide 
whether  a  partnership  in  tfommdndom,  once  doly  recorded, 
may  be  extended  or  prorogued  after  the  limita;tion  thereof 
fixed  in  the  recorded  act  withont  complying  with  the  fiirmB  eet 
forth  in  article  2849  of  the  Civil  Code.  Whatever  might  be 
the  consequences  of  such  a  state  of  facts,  as  between  the  part- 
ners, we  cannot  sanction  the  doctrine  that  one  who  has  aap* 
posed  that  the  partnwBhip  in  eammendam  continued,  in  \dudi 
he  had  placed  his  money  witti  the  sanction  of  the  law,  that  he 
should  not  be  responsible  beyond  that  sum,  should  be  held  to 
be  a  general  partner,  and  liable  as  such,  without  having  done 
anything  which  could  have  induced  creditors  to  believe  that  he 
was  a  general  partner,  or  done  or  permitted  any  of  the  acts 
which  the  code  declares  will  render  him  responsible  as  a  gen- 
eral  partner.  The  code  says:  '^  In  no  case,  except  as  in  here* 
after  expressly  provided,  shall  the  partner  who  has  no  other 
interest  in  the  concern  than  that  of  a  partner  in  commendam 
be  liable  to  pay  any  sum  beyond  that  which  he  has  agreed  to 
furnish  by  his  contract^:  Civ.  Code,  art.  2813. 

Here,  ttien,  is  a  textual  provision  of  the  code,  supported  by 
the  well-recognized  principle  that  courts  of  justice  cannot  im- 
pose a  penalty  which  is  not  imposed  by  the  law  itself,  which 
prohibits  us  from  changing  a  partner  in  eonmendam  into  a 
general  partner,  except  in  the  cases  expressly  stated.  These 
cases  are  mentioned  in  articles  2816  and  2820,  and  they  are 
the  following:  When  the  original  contract  has  not  been  made 
in  writing,  and  recorded,  or  when  the  partner  in  eammgndam 
takes  any  part  in  the  business  of  the  partnership,  or  permits 
his  name  to  be  used  in  the  firm,  or  knowingly  allows  any 
single  person  to  whom  he  has  made  the  advance  to  add  any 
words  or  name  or  firm  that  may  imply  that  he  has  other  part- 
ners besides  the  partner  in  eommendam^  when  in  Uici  he  has 
none. 

These  views  are  supported  by  commentators  on  the  Code 
Napoleon,  and  by  the  French  tribunals.  Dalloz  says  (v.  40, 
V.  Soci^t^,  p.  682,  No.  1420):  '^Les  tribunaux  n'ont  pas 
admis  cette  pretention.  Ainsi  il  y  a  ^t^  jug^  que,  lorsque  deux 
personnes  qui  avaient  contract^,  pour  un  temps  limits  (trois 
ans,  par  example)  une  soci^t^  en  commendite,  ont,  k  I'expira- 
tion  de  ce  temps,  continue  pendant  une  ann^  les  aflfairs  com- 
munes sur  les  bases  pr^c^emment  ^tablies,  mais  sans  remplir 
les  formalit^s  legales  de  publication,  cette  continuation  n'a 
pas  change,  memo  a  V  ^garde  des  tien,  la  quality  des  assoeidBi 
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et  n'a  pas  ^tabli  de  solidarite  entre  euz."  (Pads,  17  Avrily 
1839.)     Delangle,  vol.  2,  pp.  225,  226. 

TiriB  poeitioii  Beems  to  be  in  oonsonanoe  wHh  law  and  equity. 
In  conformity  with  the  law,  because  it  is  nowhere  declared  by 
bhe  law  that  a  failure  to  record  the  prorogation  of  the  partner- 
ihip  shall  change  the  partner  in  comrMndam  to  a  general  part- 
ler;  and  in  conformity  with  equity,  because  having  always 
confined  himself  within  the  limits  prescribed  by  law  to  a  part- 
ner in  comnMfidam,  third  parties  could  have  no  pretext  to  claim 
that  he  was  ever  bound  otherwise  than  in  the  manner  shown 
by  the  recorded  act  of  partnership  in  commendam. 

We  think  the  defendant  is  not  liable  under  tiie  indorsements 
m  the  notes  made  by  Juan  Y.  de  Egana. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
nent  of  this  court  rendered  on  the  twenty-third  day  of  June, 
.868,  be  annulled,  that  the  judgment  of  the  diskict  court  be 
•iErmed«  and  the  appellant  pay  the  costs  of  the  appeal. 

Howell,  J.,  took  no  part  in  this  decision. 

Note. — This  case  was  pending  on  appeal  before  the  supreme 
court  under  the  constitution  of  1864.  On  the  23d  of  June, 
1868,  a  decision  was  had  through  Mr.  Justice  Ilsly,  the  organ 
of  the  court,  sustaining  the  plea  of  reajudicataj  and  affirming 
the  judgment  of  the  lower  courts  A  rehearing  was  granted  by 
that  tribunal,  and  the  case  was  transferred  to  the  present  court 
for  examination  on  the  rehearing.  As  the  first  opinion  is  over- 
ruled by  this  decision,  its  publication  in  the  reports  is  omitted. 

JuBGMSKT  WHXN  BicoMSs  Rx8  JUDICATA:  (Mffin  ▼.  Stynumr^  S8  Am.  Deo. 
896,  and  note;  i/byee  ▼.  MeAwjf,  89  Id.  I72»  end  note. 

To  Mass  Mattsb  Rn  Jitdiciata,  there  miist  be  identity  of  eabjeot-niattir 
of  enitk  eavee  of  aotion,  penooe,  end  partiee^  and  of  the  quality  in  the  per- 
lOBe  for  or  against  whom  the  didm  is  made:  Bern  r*  Bkm^  89  Am.  Deo.  691^ 
and  note  098. 


PiTBB   V.   OpPDTT. 

CoMMom  Oaxbbb  or  Cattim  sr  SnAioeAT  la  Uable  far  tiMir  losi  doriag 
tnuMpertatioo,  if  oonamoned  by  negligHioe  or  want  of  care  on  the  part 
of  the  offioera  of  the  boat. 

tTsAOS  OB  CasTOM  AMONQ  Stbaicboats,  that  they  are  not  liable  for  the  Iom 
of  lire-itook  during  transportation,  will  not  relieve  them  from  reepooii- 
hflity  for  hMB  throogh  neg^igenee^  nnlesa  knowtedge  of  aneh 
ifaa  bmii^t  home  to  the  ahipper. 
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Thb  opinion  containB  the  £etct8. 

Ihipre  and  Oariandj  for  the  defendants  and  appellanta. 
ifoare  and  Morgan^  for  the  plaintiffb  and  appellees. 

By  Court,  Taliafesbo,  J.  This  is  an  action  brooght  by 
the  plaintiffs  against  the  defendant  and  others,  owners  of  the 
steamer  Aline,  for  the  yalue  of  eighty-seven  calves  shipped 
by  them  on  the  steamer  destined  to  New  Orleans,  and  which 
they  allege  the  defendants  failed  to  deliver  according  to  their 
agreement.  They  claim  $870,  the  value  of  the  stock  and  in- 
terest on  the  amount  claimed. 

The  answer  is  a  general  denial  of  the  plaintiff's  allegations. 
Judgment  was  rendered  in  favor  of  the  plaint!  fis  for  $522, 
with  legal  interest  firom  judicial  demand. 

The  defendants  have  appealed. 

The  facts  seem  to  be,  that  the  cattle  were  shipped  on  the 
steamer  at  or  near  the  town  of  Washington,  on  the  Courtableau, 
and  that,  finding  great  difficulty  at  the  low  stage  of  water  then 
existing  to  pass  bars  and  other  obstructions  at  a  lower  portion 
of  the  bayou  called  Little  Devil,  the  cattle  were  turned  off 
the  boat  to  lighten  her.  The  country  around  for  a  considera- 
ble distance  being  low,  marshy,  and  uninhabited,  the  cattle 
wandered  off  without  any  effort  being  made  by  the  managers 
of  the  boat  to  have  them  taken  care  of. 

It  is  shown  that  it  is  not  usual  for  boats  to  give  bills  of 
lading  for  freight  of  this  kind;  it  appears  that  boats  were  in 
the  habit  generally  of  transporting  beef  cattle  to  New  Orleans 
on  this  route,  and  that  the  plaintiff's  lot  of  calves  was  taken 
on  board  the  Aline  for  the  purpose  of  being  carried  to  that 
market.  A  witness,  formerly  a  clerk  on  board  the  steamer, 
testifies  that  the  steamers  Aline  and  Ferret  "  never  gave  re- 
ceipts for  stock,  and  never  were  responsible  for  the  lives  of  stock 
shipped  thereon." 

This,  he  states  further,  "is  a  well-understood  regulation^ 
followed  by  all  steamboats  in  the  cattle  trade,"  and  adds  that 
he  is  sure  the  boats  named  never  made  an  exception. 

This  is  the  only  witness  who  mentions  such  a  usage  as  the 
one  he  spoke  of,  and  we  are  unable  to  find  that,  a  knowledge 
of  the  existence  of  such  a  regulation,  even  if  available  for  the 
defendants,  was  brought  home  to  the  plaintiffs. 

The  officers  in  charge  of  the  steamer  received  the  stock  on 
board  with  full  knowledge  of  the  impediments  in  the  way  of 
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Dayigation,  and  of  the  vexations  which  the  Little  Devil 
had  in  store  for  them.  We  eee  nothing  in  the  defense  which 
will  justify  an  exemption  of  the  defendants  from  the  responsi- 
bilities of  common  carriers. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs:  Price  v.  Ship 
Uriel,  10  La.  Ann.  413;  WatU  v.  SieawJboai  Saxon,  11  Id.  43, 427; 
HaUkett  V.  Steamer  Compromise^  12  Id.  783  [68  Am.  Dec.  782]. 


LiABiUTT  Of  Carrikr  Of  Aktmala:  Note  to  Clarbe  ▼.  Roehtiier  tie,  R,  IL 
Oo.f  67  Am.  Dm.  20fr-217;  Peter§  ▼.  AW  Orleam  etc  R.  R.  Co,,  79  Id.  678. 
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BmoLnuL  Deutibt  of  Labob  Kumbkr  of  Loos  landed  on  a  Btrcun.  pr»- 
pwfttory  to  driTing,  la  sufficient  deliveryp  eren  aa  againat  snbaeqnent  pur- 
ehaaera,  where  a  anivey  of  the  loga  ia  made  by  a  peraon  mntoally  agreed 
upon  by  the  parties  to  the  aale,  and  the  vendee'a  mark  ia  pnt  vpon  the 
loga  aa  they  are  thus  landed,  although  the  vendor  ia  bound  by  the  am- 
traot  of  Bale  to  deliver  the  logs  at  a  spedfled  place  which  ia  many  milss 
below  the  landing. 

Tboyeb  for  a  number  of  logs.  The  facte  are  stated  in  the 
opinion. 

Davis  and  Drummond^  for  the  plaintiffs. 

W.  L,  Pulnamj  for  the  defendants. 

By  Court,  Babbows,  J.  The  plaintiffs  had  a  contract  with 
one  Meserve,  for  the  purchase  of  from  two  million  to  two  mil* 
lion  five  hundred  thousand  feet  of  spruce  logs,  which,  accord- 
ing to  the  contract,  Meserve  was  to  deliver  in  the  Androeooggin 
River,  below  Enrol  dam,  as  soon  as  the  ice  was  out  of  the 
river  in  the  spring  of  1866.  The  logs  were  all  to  be  distinctly 
marked  with  the  plaintiffs'  mark  on  each  end,  with  an  axe, 
and  '^  to  be  scaled  by  Isaac  Lunt,  of  Oldtowui  and  settled  ac- 
cording to  his  survey." 

By  the  same  contoict,  the  plaintiffs  agreed  to  pay  Meserve 
"  six  dollars  per  thousand  feet,  one  half  as  cash,  May  Ist,  the 
other  half  as  cash,  November  1, 1866,  and  to  make  advances 
from  time  to  time,  as  the  logs  are  put  into  the  river  as  hereiii* 
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before  mentioned/'  interest  to  be  reckoned  on  the  advance 
payments  so  made,  and  four  per  cent  additional  on  the  fulfill- 
ment of  the  contract  on  Meserve's  part,  which  last-named  snm 
was  declared  to  be  in  consideration  of  accepting  payments  on 
time  for  half  the  logs,  and  for  putting  in  one  half  the  amount 
of  the  contract  full  length. 

Meserve  exhibited  the  contract  to  Standley  and  Evans,  who 
had  bought  standing  timber  on  the  Chiekawalapy,  —  a  tribu- 
I  tary  of  the  Androscoggin, —  and  they  agreed  to  become  jointly 

interested  in  the  contract  with  him,  and  to  turn  in  their  logs 
in  fulfillment  of  the  contract,  at  the  same  price  that  he  was 
to  receive,  and  get  them  into  the  Androscoggin  in  season  to  go 
on  with  the  rest  of  the  drive.  They  cut  and  landed  at  one 
place  on  the  bank  of  the  Chiekawalapy,  and  on  the  ice  in  the 
stream,  six  hundred  and  five  thousand  feet,  according  to  the 
scale  and  survey  furnished  them  by  Lunt,  the  surveyor  named 
I  in  the  contract,  who  came  from  time  to  time  to  the  landing- 

place  on  the  Chiekawalapy  to  survey  them.    He  was  em- 
,  ployed  by  the  plaintifiis,  and  it  was  part  of  his  duty  to  see 

I  that  the  plaintiffs'  mark  was  put  upon  the  logs.    The  plain- 

tiffs' mark  was  put  upon  each  log  there  landed,  as  stipulated 
in  the  contract,  and  the  plaintiffs  made  advance  payments 
from  time  to  time,  as  agreed  upon.  It  so  happened  that  two 
hundred  and  thirty-three  thousand  feet  of  the  logs  so  landed 
and  marked  on  the  Chiekawalapy  did  not  get  out  of  that 
stream  in  the  spring  of  1866,  in  season  to  go  into  the  drive. 

In  May  of  that  year,  when  Meserve  first  went  to  settle  with 

the  plaintiffs'  agent,  the  logs  on  the  Chiekawalapy  had  not 

been  started  out,  and  the  plaintiffs'  agent  declined  to  settie 

^'  until  the  drive  had  taken  in  all  the  landings." 

(  In  June,  1866,  Meserve  came  again  to  settle,  bringing  with 

'  him  a  letter  from  Lunt  to  the  plaintiffs'  agent,  in  which  Lunt 

I  states  that  he  had  ''got  the  logs  all  in  the  drive,  except  about 

I  one  hundred  thousand  feet  on  the  Walipy." 

Thereupon  a  settlement  took  place,  in  which  all  the  logs, 
f  including  the  six  hundred  and  five  thousand  feet  landed  by 

I  Evans  and  Standley  on  the  Chiekawalapy,  and  amounting  to 

I         about  two  million  two  hundred  thousand  feet,  are  charged  to 
the  plaintiffs,  with  the  contract  price  carried  out,  ''less  one 
)         hundred  thousand  feet  left  in  Chiekawalapy." 
I  In  August,  1866,  Evans  sold  the  two  hundred  and  thirty- 

f  three  thousand  feet,  which  were  actually  "  left  in  the  Chicka- 

I         walapy,"  to  the  defendanta,  who  were  notified  by  the  plaintiffs' 
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agent,  before  they  paid  Evans  for  the  logs,  that  the  plaintifia 
claimed  them  as  their  property^  and  should  hold  the  defend* 
ants  responsible.  The  defendants  took  them,  notwithstanding 
this  notice;  and  hence  this  suit,  which  must  turn  upon  the 
question  whether  the  plaintiffs  owned  the  logs  which  were 
"left  in  the  Chickawalapy." 

The  position  taken  by  the  defendants  is,  that  the  contract 
remained  executory  until  delivery  in  the  Androscoggin  River, 
below  Errol  dam,  the  place  named  in  the  contract  as  the 
place  of  delivery,  and  that  the  property  in  the  logs  did  not 
pass  from  the  vendors  to  the  plaintiffs  for  want  of  a  delivery. 

To  determine  whether  this  property  had  passed  to  the 
plaintiffs,  it  is  necessary  to  consider,  not  merely  the  stipula- 
tions in  the  contract  itself,  but  the  subject-matter  of  it,  and 
the  attendant  circumstances  also;  e.  g.,  the  situation  of  the 
merchandise  contracted  for,  and  the  usual  course  of  the  trade 
in  it,  and  the  subsequent  particular  acts  and  dealings  of  the 
parties  to  the  alleged  sale  in  relation  to  it. 

The  question  of  transfer  to  and  vesting  of  title  in  the  pur- 
chaser always  involves  a  question  of  the  intention  of  the  con- 
tracting parties;  and  it  is  to  be  ascertained  whether  their 
negotiationa  and  acts  are  evincive  of  an  intention  on  the  part 
of  the  seller  to  relinquish  all  further  claim  or  control  as  owner, 
and  on  the  part  of  the  buyer  to  assume  such  control  with  its 
consequent  liabilities. 

The  question  is  one  by  no  means  free  fix>m  difficulty,  where, 
as  here,  there  are  acts  and  stipulations  of  the  parties  looking 
each  way. 

In  general,  however,  it  may  be  well  to  premise  the  law 
regulating  the  delivery  of  property  upon  a  sale  accommodates 
itself  to  the  necessities  of  the  business  and  the  nature  of  the 
property,  making  a  symbolical  delivery  sufficient  where  noth- 
ing but  a  constructive  possession  can  ordinarily  be  had,  and 
by  no  means  overlooking  the  possibility  that  the  merchandise 
sold  may  remain  in  possession  of  the  seller  for  certain  specific 
purposes,  among  which  are  transportation  and  delivery  at  an- 
other place,  where  the  property  in  it  has  actually  passed  from 
him,  and  vested  in  the  purchaser,  without  affecting  the 
validity  of  the  sale:  BoyrUon  v.  Veazie^  24  Me.  286;  Terry  v. 
Wheelery  25  N.  Y.  520.  The  fact  that  the  logs  had  not  arrived 
at  the  point  in  the  river  where,  by  the  contract,  Meserve  had 
undertaken  to  deliver  them,  cannot  of  itself  be  deemed  con- 
elusive  that  the  property  in  the  logs  had  not  paseed  to  th* 
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plaintiffs.  DoabtlesB  it  is  eyidence  strongly  tending  to  that 
conclnsion,  and  unless  counteracted  by  the  evidence  of  the 
other  acts  and  doings  of  the  parties  to  the  trade,  and  of  the 
usual  course  of  business  among  dealers  in  logs,  would  be  fatal 
to  the  plaintiffs'  claim. 

It  is  strongly  argued  that  the  plaintiffs  were  not  bound  to 
receive  any  logs  that  were  not  boomed  in  the  Androscoggin 
River,  below  Enrol  dam,  as  soon  as  the  ice  was  out  of  the  river 
in  the  spring  of  1866,  and  that  these  logs  not  being  so  situated 
cannot  be  looked  upon  as  going  into  the  fulfillment  of  the 
contract. 

Looking  with  not  a  little  force  to  the  same  result  is  the  fact 
that,  though  the  whole  sLs  hundred  and  five  thousand  feet  of 
the  logs  in  the  Chickawalapy  were  charged  to  the  plaintiffs  in 
the  statement  of  the  account,  on  settlement,  a  deduction  wai 
made  of  the  whole  contract  price  for  one  hundred  thousand 
feet,  supposed  to  be  the  quantity  left  back.  These  are  the  cir- 
cumstances which  make  most  strongly  against  the  plaintiffs' 
title. 

If  we  could  accept  as  true  Meserve's  testimony  as  to  what 
transpired  between  himself  and  the  plaintiffs'  agent  at  the 
time  of  the  adjustment,  we  should  be  disposed  to  hold  that  the 
property  in  the  logs  in  controversy  was  not  intended  to  pass, 
and  did  not  pass. 

But  we  cannot  overlook  the  fact  that  Meserve  and  EvanB 
both  must  have  known,  when  Evans  made  the  sale  of  the  two 
hundred  and  thirty-three  thousand  feet  of  logs  to  the  defend- 
ants, that  they  had  already  received  their  pay  for  one  hundred 
and  thirty-three  thousand  feet  of  them  from  the  plaintiffs,  and 
we  think  that  the  position  in  which  they  stand  in  this  par- 
ticular tends  strongly  to  discredit  their  statements  as  wit- 
nesses. 

The  testimony  of  the  plaintiffs'  agent  (which  we  accept  as 
more  likely  to  be  true  than  Meserve's  version  of  this  part  of 
the  transaction)  is:  **  I  told  him  the  logs  were  ours;  that  if 
they  came  out  the  next  spring  they  probably  would  not  be  in- 
jured any,  but  if  they  lay  there  two  or  three  years  they  would 
injure  a  great  deal,  and  probably  be  very  nearly  spoiled;  I 
told  him  there  would  have  to  be  a  large  reduction  made  on  the 
logs  if  they  lay  back  two  or  three  years." 

Here  is  no  disclaimer  of  title  to  the  logs  that  were  left  back, 
or  of  liability  to  pay  for  them  at  the  contract  price;  but  it  is 
rather  to  be  oonstrued  as  a  reminder  to  Meserve  that  damages 
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would  be  claimed  of  him  in  offisiet  if  there  ahoold  be  a  long 
delay  in  the  fdlfillment  of  hiB  Bfipalation  to  have  them  beknr 
Brrol  dam. 

Let  UB  now  see  what  there  is  which  goee  to  show  that  it  was 
the  intention  of  these  parties  that  the  property  should  pass, 
and  that  it  did  pass  to  the  plaintiffs,  before  arriving  at  the 
point  in  the  river  where  the  vendor  undertook  to  place  it. 

We  have  no  doubt  that  Standley  and  Evans,  by  their 
arrangement  with  Meserve,  and  the  coiu»quent  turning  in  of 
these  logs  to  make  up  the  amount  called  for  by  the  contract, 
stood  in  such  a  relation  to  the  plaintiffs  that  the  property  in 
these  logs  passed  to  the  plaintiffs,  if  any  of  Meserve's  logs, 
similarly  situated,  would  have  passed.  Whether  they  became 
partners  with  Meserve  or  not  (a  point  we  deem  it  unnecessary 
to  decide),  it  is  clear  that  they  gave  him  ample  authority  to 
dispose  of  these  logs,  according  to  the  terms  of  his  contract 
with  the  plaintiffs,  an  authority  which  could  not  be  revoked,  if 
in  pursuance  of  it  the  title  to  the  logs  had  already  vested  in 
the  plaintiffs.  An  important  stipulation  in  its  effect  upon 
this  question  of  when  the  property  passed  is  the  one  which 
declares  that  the  logs  are  to  be  settled  for  according  to  Lunt's 
survey.  That  survey  was  made  as  the  work  of  filling  the  con- 
tract progressed,  from  time  to  time,  at  the  landings  where  the 
logs  were  delivered,  with  the  knowledge  of  all  parties,  and  it 
includes  the  logs  in  controversy.  It.  was  according  to  that 
survey  that  the  plaintiffs  were  bound  to  pay.  The  logs  were 
to  be  marked  as  the  plaintiffs  might  direct,  and  the  testimony 
is,  that  each  of  the  logs  in  controversy  had  the  Bethel  Steam 
Mil]  Company's  mark  placed  upon  it  at  the  landing.  We  can- 
not believe  that  the  parties  thus  contracting  and  proceeding 
could  have  had  any  other  intention  or  understanding  than 
that  the  property  should  pass,  and  be  considered  as  delivered, 
when  the  marking  and  survey  were  completed;  and  it  would 
seem  that  if  the  delivery  below  Errol  dam,  in  the  Androscog- 
gin River,  constituted  a  condition  precedent  in  the  contract,  it 
was  waived,  and  delivery  accepted  at  the  landings,  where  the 
survey  and  marking  took  place,  with  the  understanding  that 
Meserve  would  still  fulfill  his  agreement  to  run  them  down  ta 
(he  point  designated  as  a  condition  subsequent. 

A  symbolical  delivery  of  property  thus  situated  was  suffi- 
cient It  was  only  a  constructive  possession  that  could  be  ex- 
pected to  be  taken.  Lunt,  though  mutually  agreed  upcn  aa 
the  surveyor,  was  in  the  employ  of  the  plaintiflfai  and  ii  waa 
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made  his  business  specially  to  see  to  it  that  all  the  landings 
were  turned  into  the  river.  He  was  clearly  the  agent  of  the 
plaintiffs  for  this  purpose,  and  the  act  constituted  as  perfect  a 
delivery  as  the  nature  and  situation  of  the  property  would  per- 
mit. We  think  that  the  survey  and  marking  of  the  logs  in 
controversy,  when  they  were  so  placed  as  to  be  liable  to  be 
mixed  with  other  logs  bearing  the  plaintiffs'  mark,  must  be 
held  to  be  a  sufficient  delivery. 

How  otherwise  could  there  be  any  security  for  the  seller,  or 
any  possibility  of  ascertaining  what  he  was  entitled  to  receive? 
How  otherwise  could  effect  be  given  to  the  stipulation  for  a 
settlement  according  to  the  survey?  The  rongh  estimate  by 
Lunt  of  "  about  one  hundred  thousand  feet  left  back  ^  was 
plainly  no  part  of  the  survey.  It  might  serve  for  a  basis  upon 
which  to  regulate  the  advance  payments,  and  in  conformity 
with  it  notes  were  given  in  June  covering  more  than  half  the 
amount  of  the  logs  in  controversy,  while  apparently  the  pay- 
ment for  the  balance  was  left  unadjusted  until  it  could  be 
ascertained  how  much  damage  the  plaintiffs  might  suffer  and 
be  entitled  to  recoup  by  the  failure  of  Meserve  to  bring  them 
into  the  spring  drive. 

In  fine,  when  we  look  at  the  nature  of  the  business,  and 
the  manner  in  which  it  must  necessarily  be  conducted,  we  see 
no  safety  for  parties  engaged  in  it  from  perpetual  controver- 
sies, in  which  it  would  be  very  nearly  impossible  to  arrive  at 
any  satisfactory  conclusion,  if  we  do  not  hold  that,  in  the  ab- 
sence of  the  clearest  evidence  to  the  contrary,  the  making  of 
a  survey  which  is  to  be  conclusive  on  the  parties,  and  the 
affixing  of  the  purchaser's  mark  to  all  the  logs,  when  they 
are  once  put  afloat,  so  as  to  be  liable  to  be  mixed  with  others 
bearing  the  same  mark,  is  to  be  deemed  a  sufficient  delivery 
to  vest  the  property  in  the  purchaser. 

We  think  this  must  be  our  conclusion,  independent  of  the 
evidence  of  custom  offered  in  the  case, — a  custom  eminently 
reasonable  and  proper,  if  not  indispensable,  in  the  carrying 
on  of  the  business. 

For  reasons  similar  to  those  above  suggested,  it  would  seem, 
it  was  held  in  Walden  v.  Murdoch^  23  Cal.  540  [83  Am.  Dec. 
135],  that  a  sale  of  cattle  roaming  over  uninclosed  plains  with 
those  of  other  owners,  if  made  in  good  faith,  is  not  invalid, 
as  against  creditors  of  the  vendor,  for  want  of  delivery,  until 
the  purchaser  has  had  a  reasonable  time  to  separate  and  brand 
ihem;  and  that  branding  the  cattle  by  the  purchaser  is  a  good 
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delivery  to  him,  ihongh  he  allows  them  afterwBxds  to  remain 
in  the  same  nninclosed  range  of  pasture. 

In  the  view  which  we  take  of  this  case,  the  fact  that  the 
logs  were  still  in  the  possession  of  the  vendors,  for  the  pur- 
pose of  being  driven  to  a  point  lower  down  on  the  river  than 
the  place  where  the  survey  and  marking  took  place,  cannot 
avail  the  defendants. 

If  merchandise  sold  remains  in  the  possession  of  the  vendor 
for  a  specific  purpose,  as  part  of  the  consideration,  the  sale 
being  otherwise  complete,  the  possession  of  the  vendor  is  to 
be  considered  the  possession  of  the  vendee,  and  the  delivery 
as  sufficient  to  pass  the  title  even  against  subsequent  pui^ 
chasers:  HotchHss  v.  HurUy  49  Me.  218. 

Judgment  for  plaintiffs  for  $1,759.23. 

Appleton,  C.  J.,  and  Cuttino,  Walton,  Diokbrson,  and 
Danforth,  JJ.,  concurred. 

DxLiviBT  OF  PoNDBBOUB  Abtiglib,  VIThat  SujrjiuuuiT;  8m  Cmmnku  ▼• 
Origg9,  87  Am.  Dea  482;  Waidm  v.  Murdods,  88  Id.  185;  ffaUv.  Hkhardmi, 
77  Id.  803^  note  310,  where  other  oiMe  are  odUectod. 


Goodwin  v.  Habdy. 

FURM  OF  OOBPOaAXION  ABl  10  EB    DSTSIBUTBD  AMOVO  TbOSB  VITbO  ABM 

m  Stookholdkbs  at  the  time  when  the  dividend  is  dcdaitid.  no  matter 
when  snoh  fonda  aocmed. 

Bill  in  equity.    The  opinion  states  the  case. 

W.  H.  Y.  Hackett  and  Nathan  Webb^  for  the  complainanta. 

F.  W.  Hackett^  for  certain  stockholders. 

By  Court,  Appleton,  C.  J.  This  is  a  bill  brought  under  the 
provisions  of  the  revised  statutes  of  1857,  chapter  77,  secti<»i 
8,  for  the  purpose  of  determining  "  the  mode  of  executing  a 
trujst." 

The  facts  are  conceded  to  be  truly  set  forth  in  the  bill. 

It  appears  that  on  the  first  day  of  April,  1847,  by  deed  of 
indenture  of  that  date,  the  Portland,  Siaco,  and  Portsmouth 
Railroad  Company  granted  to  the  Eastern  Railroad  Company 
and  to  the  Boston  and  Maine  Railroad  Company  "  the  liberty, 
as  the  general  agent  and  attorney  irrevocable  of  the  said  Port- 
land, Saco,  and  Portsmouth  Railroad  Company,  to  maintain, 
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use,  operate  with,  and  employ  exclusively,  the  said  railroad 
of  eaid  Portland,  Saco,  and  Portsmouth  Railroad  Company, 
in  the  state  of  Maine  and  every  part  thereof,  for  the  trans- 
portation of  persons  and  property  during  the  continuance  of 
the  agreement  between  the  parties  under  said  indenture,  and 
to  receive  and  take,  from  time  to  time,  and  at  all  times  during 
the  continuance  of  said  agency  and  contract  under  said  in- 
denture, all  the  income,  issues,  and  profits  of  said  Portland, 
Saco,  and  Portsmouth  Railroad  Company,  and  all  tolls  and 
fares  whatsoever  for  the  transportation  of  persons,  freights, 
property,  and  things  upon  said  railroad,  or  any  part  thereof, 
which  had  theretofore  been  or  then  were  established,  or  at 
such  reasonable  rates  as,  having  in  view  the  best  interests  of 
all  persons  concerned  therein,  should  be  caused  or  procured 
to  be  established  for  the  time  being,"  etc.  The  Eastern  Rail- 
road Company  and  the  Boston  and  Maine  Railroad  Company, 
on  their  part,  agreed  that  they  "  would,  during  the  continu- 
ance of  said  agency  and  contract  under  said  indenture,  pay, 
or  cause  to  be  paid,  semi-annually,  in  the  months  of  June  and 
December  in  each  year,  to  the  treasurer  of  said  Portland, 
Saco,  and  Portsmouth  Railroad  Company,  the  sum  of  three 
dollars,  in  gold  or  silver  coin  of  the  currency  of  the  United 
States,  for  each  and  every  share  of  the  capital  stock  of  the 
said  Portland,  Saco,  and  Portsmouth  Railroad  Company,  the 
first  payment  to  be  made  in  June  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven." 

The  Eastern  Railroad  Company  and  the  Boston  and  Maine 
Railroad  Company  made  their  semi-annual  payments  accord- 
ing to  the  times  of  their  contract,  until  June,  1863,  when  they 
refused  to  pay  **  in  gold  or  silver  coin  of  the  currency  of  the 
United  States,"  and  '^  claimed  the  legal  right  to  and  did  make 
payment  to  the  treasurer  of  the  said  Portland,  Saco,  and  Ports- 
mouth Railroad  Company,  for  the  time  being,  for  the  use  of  the 
Stockholders  of  said  Portland,  Saco,  and  Portsmouth  Railroad 
Company,  in  legal  tender  notes,  the  sum  of  three  dollars  for 
each  and  every  shaie  of  the  capital  stock  of  said  Portland, 
Saco,  and  Portsmouth  Railroad  Company,"  said  legal  tender 
notes  being  of  less  value  than  the  gold  or  silver  coin  of  the  cur- 
rency of  the  United  States.  These  payments  were  received  by 
the  treasurer  of  the  Portland,  Saco,  and  Portsmouth  Railroad 
Company  under  protest,  he  "  asserting  and  insisting  upon  the 
right  of  the  stockholders  to  receive  the  sum  of  three  dollars  in 
gold  and  silver  coin  of  the  currency  of  the  United  States." 
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The  Eastern  Railroad  Company  and  the  Boston  and  Maine 
Railroad  Company  continnedy  notwithstanding  the  jHroteste  of 
the  Portland,  Saoo,  and  Portsmouth  Railroad  Company,  to 
make  their  several  semi-annual  payments  in  legal  tender  notes, 
up  to  Janoi  1869;  and  the  sums  so  received  were  paid  and  dis- 
tributed '^  to  the  several  stockholders^  from  time  to  time,  being 
respectively  entitled  to  have  and  receive  the  same  in  their  re- 
spective proportions.'' 

The  Portland,  Saoo,  and  Portsmouth  Railroad  Company 
claimed  of  the  Eastern  Railroad  Company  and  the  Boston 
and  Maine  Railroad  Company  '^  payment  of  the  difference  be- 
tween the  value  of  the  said  several  payments  in  legal  tender 
notes  of  the  United  States,  ....  and  the  value  of  payments 
in  gold  and  silver  coin  of  the  currency  of  the  United  States^'' 
On  the  4th  of  August,  1869,  this  claim  was  compromised  by 
the  payment,  by  the  Eastern  Railroad  Company  iemd  the  Bos- 
ton and  Maine  Railroad  Company,  to  the  treasurer  of  the  Port- 
land, Saco,  and  Portsmouth  Railroad  Company,  the  sum  of 
one  hundred  and  eighty  thousand  dollars,  *'  in  full  discharge 
and  satisfaction  of  all  claims  for  diminution  of  payments  be- 
fore that  time  due  and  payable,  by  reason  of  the  same  having 
been  made  in  legal  tender  notes  of  the  United  States,  instead 
of  in  gold  or  silver  coin  of  the  currency  of  the  United  States.'' 

The  money  thus  received  is  in  the  treasury  of  the  Portland, 
Saco,  and  Portsmouth  Railroad  Company.  No  dividend 'hai 
been  declared.  The  question  presented  is  to  whom  this  money 
belongs, — whether  to  the  several  and  respective  stockholden 
owning  shares  when  the  several  semi-annual  dividends  were 
paid,  or  to  those  who  may  be  stockholders  at  the  time  when  a 
dividend,  embracing  the  sum  of  one  hundred  and  eighty  thou- 
sand dollars,  received  by  way  of  compromise,  shall  be  de- 
clared. 

As  to  this  we  have  no  doubt.  The  stockholders  have  no 
claims  to  a  dividend  until  it  is  declared.  Until  that  time,  it 
belongs  to  the  corporation,  precisely  as  any  other  property  it 
may  own.  When  a  distribution  of  the  funds  of  a  corporation, 
whether  of  the  whole  or  a  part,  is  ordered,  it  is  to  be  made 
between  those  who,  at  that  time,  are  the  owners  of  its  stock. 
The  law  on  this  subject  is  very  clearly  stated  by  Mr.  Justice 
Sargent,  in  March  v.  EatUm  R.  R.  Co.,  43  N.  H.  620.  "The 
purchaser  of  a  share  of  stock  in  a  corporation,"  he  remarin^ 
**  takes  the  share  with  all  its  incidents,  and  among  these  is 
the  right  to  reeeive  all  Aiture  dividends, — that  is,  its  propn^ 
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Uonal  share  of  all  profits  not  then  divided;  and  as  we  under- 
stand the  law  and  the  nsage  of  such  corporationB,  it  is  wholly 
immaterial  at  what  time  and  from  what  sources  these  profits 
have  been  earned;  they  are  incident  to  the  share,  to  which  a 
purchaser  becomes  at  once  entitled,  provided  he  remains  a 
member  of  the  corporation  until  a  dividend  is  made.'' 

It  is  therefore  declared  that  the  sum  of  one  hundred  and 
eighty  thousand  dollars,  specified  in  the  bill,  belongs  to  and 
is  the  property  of  the  Portland,  Saco,  and  Portsmouth  Rail- 
road  Company,  and  that  it  is  to  be  divided  among  those  who 
may  be  stockholders  at  the  time  when  its  distribution  is 
ordered  by  said  corporation,  and  a  dividend  declared;  and 
the  trustees  will  govern  themselves  accordingly. 

Gumva,  Kent,  Walton,  Babbows,  and  Danfobth,  JJ.^ 
concurred. 


CoBPORATK  Divmsmw,  AND  BioBis  AKD  RmxDnEs  ov  Stookholdkbs 
wire  RiSPSOT  thooto.  ^DiMmd  D^ned. —Briefly  defined,  a  dividend 
is  money  peid  ont  of  profits  by  a  eoiporation  to  its  ehare-holden:  T(nft  ▼. 
Hairiford  etc  B.  R.  Co.,  8  B.  I.  810,  333;  it  is  nndeistood  to  be  the  share  or 
profit  coming  to  each  holder  of  stock:  CommofnoeaHh  ▼.  Railroad  Co.,  10 
Phila.  465,  466;  or  a  sum  which  the  corporation  sets  apart  from  its  profits 
to  be  divided  among  its  members:  Lockhart  v.  Van  AlUyne^  31  Mich.  76; 
Van  Dyck  v.  MeQvado,  86  N.  T.  38,  47;  Kamea  v.  Roehmier  etc  R.  R.  Co., 
4  Abb.  Pr.,  N.  a,  107.  And  it  is  said  that  the  term  ''dividends"  includes, 
in  its  technioal  sense,  as  irall  asin  its  ordinary  and  common  acceptation,  all 
distributions  to  corporators,  whether  such  distribntions  are  large  or  small, 
or  whether  made  at  long  or  short  intervals,  and  without  any  regard  to  the 
manner  or  place  of  their  declaration  or  mode  of  payment:  Clarhaon  v.  Clart^ 
ton,  18  Barb.  646,  657;  and  teeOiiffood  v.  Laytm,  3  Abb.  App.  418, 423;  a  C, 
8  Keyes,  621.  The  word  *'  dividends  "  ex  vi  tentuni  imports  a  distribution  of 
the  funds  of  a  corporation  among  its  members,  pursuant  to  a  vote  of  the  di- 
rectors  or  managers:  WilUston  v.  Michigan  etc.  R,  R.  Co,,  13  Allen,  400,  404. 

Rdation  of  SioMM/tr  to  DMdend,  — A  stockholder  has  no  claim  or  right 
to  a  dividend  until  it  is  regularly  declared.  Until  that  time,  earnings  belong 
to  the  corpoiatien,  precisely  as  any  other  property  it  may  own,  and  are  liable 
for  the  corporate  indebtedness:  Thompmm  v.  Brie  R.  R,  Co,,  46  N.  Y.  468; 
Boardman  v.  LaU  8korB  etc  R.  R.  Co.,  84  Id.  157;  HyaU  v.  Allen,  56  Id. 
553;  Ramt  v.  HubbeH,  115  Msss*  461;  Cluffee  v.  Railroad  Co.,  55  Vt.  110; 
the  claims  of  stockholdera  are  subordinate  to  the  claims  of  creditors,  and  ^e 
latter  approach  much  nearer  tiie  condition  of  ownership  than  the  former: 
Boardinan  v.  Lake  Shore  etc  R.  R.  Co.,  84  N.  Y.  157;  Chrdon  v.  Railroad 
Co.,  78  Va.  501;  EOine  v.  Camdenetc  R.  R.  Co.,  36N.  J.  £q.  233.  But  the 
nunnent  a  dividend  is  declared  and  credited,  it  becomes  the  property  of  him 
in  whose  favor  it  is  declared,  and  he  is  entitled  to 'it.  It  is  thenceforth  a 
trust  in  the  hands  of  tiie  corporation  to  which  the  stockholder  has  aoquired 
vested  rights^  and  to  which  he  is  entitled  in  preferenoe  to  the  creditors  ei 
tbs  oorporatiMi:  Vam  ZVdk  v.  JlitQuade,  86  N.  Y.  38;  Brmidage  v.  Brtmdage^ 
lOId.  544;  &  C,  65 Barb.  397|  Hart  v.  i7ai7«NV Co.,  30 La.  Ann.  758;  tfor- 
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fit  T.  S.  F.  augar  Etf.  Co..  41  CU.  893;  BwmmghM  ▼.  RaOnad  Ok,  07  N.  GL 
376;  Khig  ▼.  RaOnad  Co.,  29  N.  J.  K  82;  fi04;  Jadt$om  v,  Pkaibroad  Ox, 
31  Id.  289.  A  dividend  when  declared  belong!  to  the  holders  of  the  stock 
at  the  time  of  the  dechuration:  JermaAn  t.  Lake  Short  etc.  R,  R.  Co.,  91  N.  T. 
483;  Brundage  ▼.  Brundage,  65  Barb.  397;  Bright  ▼.  Lord,  61  Ind.  272;  JIU^ 
wdmm  ▼.  Riehardmm,  75  Me.  670;  StarrtU  ▼.  fibcUnur  F.  <&  if.  /.  Co.,  65  Id. 
382,  the  last  two  citmg  the  principal  case.  The  general  role  is,  that  in  ihm 
absence  of  any  agreement  to  the  oontrary,  dividends  dne  on  stock  follow  the 
ownership  thereof:  Central  R.  R,  etc.  Co.  v.  Papoi,  69  Qa.  342;  and  see  Jomea 
V.  Railroad  Co.,  67  N.  Y.  196;  Oxford  r.  Thompson,  115  Mass.  478;  Unkm 
Screw  Co.  ▼.  Am.  Screw  Co.,  11  R.  I.  569;  S.  C,  13  Id.  673;  JSTyott  ▼.  AUat, 
56  N.  Y.  553.  The  parchaser  of  stock  takes  the  shares  with  aU  ^eir  xaei* 
dents,  one  of  which  is  the  right  to  receive  all  fntnre  dividends  declared  on 
the  shares:  March  v.  Ekutem  R.  R.  Co.,  43  N.  H.  515.  And  dividends  are 
properly  payable,  as  a  general  role,  to  the  person  in  whose  name  the  stock 
stands  registered  in  the  books  of  the  corporation.  Until  the  corporation  haa 
been  notified  of  a  transfer,  it  will  be  protected  in  paying  the  dividends  to 
the  registered  owner,  or  to  lus  order:  Railroad  Co.  v.  RoUfbint,  35  Ohio  St.  483; 
Brisbane  v.  Railroad  Co.,  25  Hon,  438;  S.  C,  94  N.  Y.  204. 

Dividends  to  be  Made  from  Net  Profits.  — It  is  well  settled  that  dividends 
can  only  be  paid  out  of  net  profits:  Elldm  v.  Catnden  etc  R.  R.  Co.,  36  N.  J. 
Eq.  233;  Pittsburgh  etc  R.  R.  Co.  v.  County  qf  Allegheny,  03  V^lBL  126;  Hughes 
V.  Vermont  Copper  Mining  Co.,  72  N.  Y.  207;  and  payment  of  a  dividend  out 
of  the  capital  stock  is  ultra  vires,  and  incapable  of  ratification  by  the  stock- 
holders: Inre'Eaodumge  Banking  Co.,  L.  R.  21  Ch.  519;  and  to  the  same  effect^ 
see  Main  v.  Mills,  6  Biss.  98;  Lockhart  v.  Van  AUtyne,  31  Mich.  76;  BUaMsm. 
V.  Metropolitan  R'y  Co.,  L.  R.  3  Ch.  337.  And  the  *'net  profits"  or  "net 
earnings  "  from  which  dividends  are  to  be  paid  are  properly  the  gross  re» 
ceipts,  less  the  expense  of  carrying  on  the  business  of  the  corporation  to  earn 
such  receipts.  When  all  liabilities,  inolnding  interest  on  debts,  are  paid, 
either  out  of  the  gross  receipts  or  out  of  net  earnings,  the  remainder  is  Uie 
profit  of  the  share-holders,  to  go  towards  dividends,  which  in  that  way  are 
paid  out  of  the  "net  earnings":  St.  John  r.  Brie  R'y  Co.,  10  BUtchl  271; 
8.  C,  22  Wall.  136;  and  see  Be{fast  etc  R.  R.  Co.  v.  Be(fast,  77  Me.  445; 
Van  Dyck  v.  McQwide,  86N.  Y.  47;  WiUiamsv.  Western  Union  TeL  Co.,  93  Id. 
162,  191;  PMOips  v.  Ea^em  R.  R.  Co.,  138  Mass.  122;  Park  v.  OrasU  Looo^ 
motive  Works,  40  N.  J.  Eq.  114,  121;  Unkm  Pacific  R.  R.  Co.  v.  United  States, 
99  U.  S.  402;  Warren  v.  King,  108  Id.  389.  But  compare  Carry  v.  Londosh 
deny  etc.  JVy  Co.,  29  Beav.  263,  holding  that  "net  earnings"  are  the  gross 
receipts,  less  the  current  working  expenses,  not  including  interest  on  money 
borrowed;  and  see  People  v.  Supervisors  qf  Niagara,  4  Hill,  20. 

Discretion  qf  Directors  iu  Declaring  Dividends.  — As  a  rule,  the  directon 
of  a  corporation  are  the  sole  judges  of  ^e  propriety  of  declaring  dividends. 
Whether  a  dividend  shall  be  made,  and  if  made,  how  much  it  shall  be,  and 
when  and  where  it  shall  be  payable,  rest  in  the  hir  and  honest  discretion  of  the 
directors,  uncontrollable  by  the  oourts:  Lulingy,  Atkmtielns.  Co.,  45  Barb.  51<^ 
Jackson  v.  Newark  Plankroad  Co.,  31  N.  J.  L.  277;  Chores  v.  Rutland  R.  R. 
Co.,  55  Vt.  110;  WWiams  ▼.  Western  U.  TeL  Co.,  93  N.  Y.  162;  Ofyots  etc  M. 
iJo.  V.  RuhU,  8  Or.  284;  Rtx  v.  Bank  qfSngkmd,  2  Bam.  A  Aid.  620.  Bat  the 
directors  may  not  act  illegally,  wantonly,  or  oppressively,  and  when  the  ri^t 
to  a  dividend  is  clear,  and  there  are  funds  from  which  it  can  properly  be  made^ 
a  court  of  equity  wiU  compel  them  to  declare  and  pay  the  dividend:  Boards 
man  v.  Lake  Share  etc  R.  R.  Co.,  84  N.  Y.  167;  Jermatn  v.  i^oie  Shore  etc 
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M.  ML  Ok,  91  K.  T.  488;  Bten  r.  Bridgeport  SpHug  Ox,  42  Gonn.  17;  Pari 
▼.  €hraiA  Loo&nMdt  Wo^  40  K.  J.  Eq.  114;  BeffitM  eie.  B.  M.  Ch.  r.  Beifatl» 
77  Me.  445;  ffmdiiM  r.  Beifcut  tie.  B.  B.  Co.,  10  AtL  Bep.328(Me.);  Mardi 
T.  .fibKeniJ2.iZ.Co.,  43N.  H.615.  H  the  dixvoton  fail  to  dAclare  diyidands 
at  the  stated  timesy  as  directed  by  the  charter,  it  is  not  in  their  power  to  de- 
clare a  dividend  to  extend  back  over  the  periods  during  which  th^  had 
failed  to  declare  diyidends:  Oordon  v.  BaUmad  (7(X,  78  Va.  601. 

PaifmeiU  q/*  Dividends,  —  If  a  dividend  be  made  pajrable  in  cash,  or  pay- 
able generally,  the  corporation  becomes  a  debtor,  and  mnst  discharge  snch 
debt,  as  it  is  bonnd  to  discharge  all  its  other  debts,  in  lawful  currency:  BhU 
▼.  Chatenango  Bank,  24  N.  Y.  548;  WUSame  v.  Western  Union  Telegraph  Co., 
93  Id.  162,  192;  8coU  v.  Central  B,  B,  etc  Co.,  52  Barb.  45;  and  see  Hoole  v. 
Great  WeeL  B'y  Co,,  L.  R.  3  Ch.  262.  But  in  the  United  States  scrip  or  stock 
diyidends  are  frequently  made,  and  are  sustained  by  the  courts:  See  Band  ▼. 
HubUa,  115  Mass.  461;  BiddU*s  Appeal,  99  Pa.  St.  278;  Jones  y.  Morriaon,  31 
Minn.  140;  Terry  r.  Eagle  Lock  Co,,  47  Conn.  141;  Gibbons  v.  Mohan,  4  Mao- 
key,  130.  When  stock  has  been  lawfully  created,  and  is  hold  by  a  corpora* 
tion,  which  it  has  a  right  to  issue  for  value,  then  a  stock  dividend  may  be 
made,  provided  that  the  stock  always  represents  property:  WUHoths  v.  Wesi" 
em  Union  TeL  Co.,  93  N.  T.  162;  and  see  Gordon  v.  Bichmond  etc.  B.  B.  Co.^ 
78  Va.  601;  Niekakv.  BaUroad  Co.,  21  Blatchf.  177,  182;  Citisens*  etc.  Ins.  Co. 
▼.  Lott,  45  Ahk  185;  Minoi  v.  Paine,  99  Mass.  101.  A  distinction  between  a 
cash  and  a  stock  dividend  is,  that  the  former  is  created  by  a  simple  vote  of 
the  directors,  while  the  latter  can  be  initiated  only  by  a  vote  of  the  stook- 
holders:  Terry  v.  Eagle  Lock  Co.,  47  Conn.  141,  164. 

When  the  directors  undertake  to  declare  a  dividend,  they  are  bonnd  to 
make  it  equal  and  just  among  all  the  stockholders  of  the  same  dan.  And  if 
they  make  an  unjust  discrimination,  giving  one  stockholder  an  advantage 
over  another,  they  exceed  their  powers,  and  the  courts  have  a  right  to 
interpose  their  authority  to  prevent  it:  LuUng  v.  AtlatUie  MuL  Ins.  Co.,  45 
Barb.  510;  Halt  v.  BepMkan  Bxoer  Bridge  Co.,  8  Kan.  466;  Jones  v.  Terrt 
Haute  etc.  B  B.  Co.,  57  N.  Y.  196;  Jackson  v.  Newark  Plankroad  Co.,  31 
N.  J.  L.  277;  Harrison  v.  Meackan  B*y  Co.,  L.  R.  19  Eq.  358;  and  see  Beers 
V.  Bridgeport  Spring  Co.,  42  Conn.  17.  But  the  holders  of  preferred  rhaxes 
eonstitnte  a  class  by  themselves,  and  are  entitled  to  priority  over  holders  of 
eonmion  shares,  as  it  respects  dividends:  See  Tc^  v.  Hartford  etc.  B.  B.  Co., 
8  R.  I.  335;  Be\fiut  etc  B  B.  Co.  v.  City  </  Belfast,  TJ  Me.  446;  Oordon  v. 
Bichmond  etc  B.  B.  Co.,  78  Va.  601;  Emerson  v.  New  Tork  etc  B.  B.  Co.,  14 
R.  L  555;  Burt  v.  BaUle,  31  Ohio  St.  116.  But  dividends  on  preferred 
shares  can  be  paid  only  out  of  profits  actually  and  bona  fidt  earned,  and  any 
agreement  to  the  contrary  would  be  opposed  to  pubUc  policy,  and  void:  Pftto- 
6tiiyA  etc  B.  B.Co.  v.  Allegheny  Comnty,  63  Pa.  St  126;  Chaffee  v.  BtOland 
etc  B.  B.  Co.,  55  Vt.  110;  Paineseme  etc  B.  B.  Co.  v.  King,  17  Ohio  St.  534; 
Warren  v.  King,  108  U.  S.  889.  A  dividend  among  preference  stockholden 
exclusively  is  tiierefore  understood  to  imply  that  the  sum  divided  has  been 
realized  as  profits,  though  the  earnings  do  not  yield  a  dividend  to  the  stock- 
holders in  general:  Lockhart  ▼.  Van  Alstyne,  31  Mich.  76,  79;  S.  C,  18  Am. 
Rep.  156;  Boardman  v.  Lake  Shore  etc  B.  B.  Co.,  84  K.  Y.  157. 

Bemedy  for  Beooeery  <(f  Dividend.  — When  a  dividend  is  declared,  it  be- 
comes a  debt  due  from  the  corporation  to  the  individual  stockholder,  and  aa 
action  at  law  may  be  maintained  for  its  recovery:  Philadelphia  etc  B.  B.  Co. 
V.  CoweU,  28  Pa.  St.  329;  West  Chester  etc  B.  B.  Co.  v.  Jackson,  77  Id.  321) 
/onesY.  Terrs  HauU  etc  B,  B.  Co.,  67  N.  T.  196;  Jaekson  v.  Newark Planb' 
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rtMMf  <3b.»  11  M.  X  L.  8T7s  MIhgr.  JMkmdOo.,niL  0M;  \mtB,^umaAmi 
pi^BMBl  ifl  MBMMiry  bsfore  ««il  bfou^t:  Id.;  Seotf  ▼.  OMbvl  BaOtomi,  flS 
Bvb.  46;  ITagiir  t.  Uniom  NtiL  BmJt,  O  Me.  609.  Gompwe  jgiiiiww  ▼. 
.ATolL  JMI  </ JTew  ileni^  9§  K.  T.  687.  And  interasfc  wiU  not 
diTidend^  aur  triU  Um  vtetato  of  Emttatuofl  begm  to  rna,  «iitii  di 
nnde:  Stale  t.  jRiftiMore  ef&  Jt  il.  Clx,  6  GUI,  S63;  PkKade^kia  He.  ML  R. 
Co.  ▼.  (kwellt  28  Pk.  St.  829.  If,  howii?«r,  tbo  holder  of  jii'efeiiwl  stook  m 
eompellad  to  bring  an  aotioB  to  ooloroe  tbo  declaimtion  of  drndendi  b^  n»- 
Km  of  tfao  faflnre  of  the  eorpontion  to  deolaxe  a  dindend  when  tb^  had 
fonda  for  that  pozpoee,  he  may  reoorer  the  diTidend,  with  intereat  thereon. 
Under  ench  oircnnurtanoai^  tiie  oorperation  eaonot  claim  to  be  exempted 
from  the  payment  of  interest  as  damagea,  in  oonaeqnenoe  ol  the  fniliirB  to 
perform  a  plain  obligation:  Boardmem  t.  Lake  Shore  e(^  R,  R.  Coi,  84  K.  T. 
157;  and  aee  /Nun%  ▼.  Middgem  €$e.  R.  R.  Co.,  I  Hmi,  666;  Memmimff  t.  Qmkh^ 
eUm-  Minittg  Co,,  24  Id.  360. 

AppikxOkm <lf  DMdende  to Debi  <^ Shar^-Mder. -- A mOi  diTidend  dnea 
ahare-holder  may  be  retained  by  the  oorpontion,  and  implied  in  UqaidaAion  of 
a  debt  dne  it  from  the  ahare-holder:  Sargeni  ▼.  FrtmkRm  Ine,  Co,,  8  Pick.  98; 
Hagarr.  Unkm  Naikmai  Bant,  63  Me.  609.  It  may,  like  any  otiier  dab^  be 
let  Qp  by  way  of  set-off  or  ooonterdaim  against  the  debt  of  ihe  Aare-holder 
to  the  oorperation:  Id.;  Baiee  y.  New  York  /na.  Co.,  3  Johns.  Oaa.  838;  and 
by  banking  corporations  it  may  sometimes  be  carried  to  the  general  noooont 
of  the  stockholder  with  the  corporation,  and  thns  applied  in  adjusting  bal- 
ances between  the  parties,  or  in  satisfying  tiie  chums  of  the  eorporatian 
against  the  stockholder:  Kling  v.  Pakreon  etc  BR,  Co.,  29  K.  J.  L.  604»  606l 
Cempate  Merekami^  Bank  ▼.  Shnue,  102  Pa.  St.  488. 

Recomry  Back  qf  DMdende  Improperlif  Dedaarrd  and  Paid,  — It  ia  wefl- 
settled  doctrine  in  this  country  that  the  capital  sto^  and  property  of  every 
oorportttion  constitate  a  tnist  fond  for  the  benefit  of  tiie  general  creditors  ol 
the  ccoporation,  and  snch  creditors  have  alien  and  the  right  to  priority  of  pay- 
ment over  any  stockholder:  FFoocf  ▼.  Dnrnflier,  3  Mason,  908;  Burke  ▼.  Bmiht 
16  Wall.  390;  Sawyer  r,  Hoag,  17  Id.  610;  ChutUpqfMerganr.  AUen,  10317.  S. 
498;  BumCe  Appeal,  106  Pa.  St.  49;  Craiqfin'd  r.  Rokrer,  69  Md.  699;  BamU 
T.  8L  Albans  Hotel  Cb.,  47  Vt.  813;  Hattmge  ▼.  Drew,  76  N.  Y.  9;  BearOm  tr. 
Drew,  57  Id.  687;  MiUe  ▼.  Sieofarl,  41  Id.  389.  Hence,  if  the  capital  stoek  bs 
diTorted  in  whole  or  in  part  to  the  payment  of  diridends,  the  corporate  credi- 
tors may  follow  it  into  the  hands  of  the  stockholden  and  recover  it  back.  The 
stockholders  are  affected  with  notice  of  tiie  trast  character  of  the  capital  atock, 
and  cannot  claim  tooocnpy  the  etatm  of  bona  Jide  holdet*:  Peterson  y.  lUhani 
Land  emd  Loan  Co,,  6  Bl.  App.  267;  OWrron  ▼.  StaU,  15  How.  304;  Lexington 
lAfe  etc  Ihi,  Co.  y.  Page,  17  B.  Men.  412;  B.  0.,  66  Am.  Boa  166;  ffantk^ 
▼.  DfW0,  76  K.  T.  9;  Natiomd  Tnut  Co,  r.  Miller,  33  K.  J.  Eq.  165;  Clofp 
T.  Pelenont  104  SI.  26;  ffeman  ▼.  Brittm,  88  Mo.  649.  And  a  single  jndg^ 
ment  creditor,  after  the  letom  of  an  ezecvtion  against  the  corporation  unsat- 
isfied, may  maintain  an  action,  in  the  nature  of  a  creditor's  bill,  againat  the 
stockholders  to  rsoover  badt  whatever  was  received  by  them  as  diTidenda 
oat  of  the  capital  sto<^:  Sattiage  ▼.  Dnew,  76  N.  Y.  9;  BartkUr.  Drew,  57 
Id.  587;  and  see  McLean  t.  Ecutman,  21  Hun,  312;  WiRhme  ▼.  Bake^  38 
N.  J.  Eq.  364;  Brewers.  MkhiganSaUAeaoe.,  68  Mich.  351;  Stmrgeer,  Vamder* 
Mil;  73  K.  Y.  884;  but  the  ereditcr  is  not  required  to  bring  his  suit  on  behalf 
of  otiier  creditors  who  may  choose  to  oome  in,  but  may  sue  alone  for  his  own 
exclusive  benefit:  BatiUU  ▼.  Drew,  57  Id.  687.  This  action  oannot^  however^ 
be  maintained  without  a  Talid  judgment  and  ezeoution  against  tile 


1869.]  Knight  v.  Dtsb.  766 

tion  or  its  tttooMMn,  or  without  first  exhausting  the  creditor's  remedies 
agunst  the  property  remaining  in  the  hands  of  the  eorporation,  or  reoeived 
by  its  tmstees  upon  its  dissolntion:  Sturgeav,  VanderbiU,  73  Id.  88i. 

J1^A4  to  DifMmiB^  as  between  Life  TenatU  aad  SemamdermofL  —  Oash 
dividends  are  regarded  as  income,  and  all  cash  dividends  deohoed  dnr^ 
ing  the  existence  of  the  life  estate  go  to  the  tenant  for  life:  Lord  r.  Brooke, 
£2  K.  H.  72,  79;  RUAardeon  y.  Sichardatm,  75  Me.  570;  S.  C,  46  Am.  Rep. 
428;  OoldemUh  y.  Swift,  25  Hun,  201;  De  Oendre  v.  Kent,  L.  B.  4  Eq. 
283;  In  re  Barton's  Trust,  L.  R.  5  Eq.  238;  Boies  v.  MaeJdnley,  31  Beav. 
280.  But  in  respect  to  the  right  to  stock  dividends,  as  between  ten* 
ant  for  life  and  remainderman,  the  dedsions  are  conflicting.  In  many 
of  the  states,  stock  dividends  created  by  and  declared  from  the  sur- 
plus earnings  of  a  corporation  are,  as  between  a  tenant  for  life  and  those 
interested  in  the  remainder,  treated  as  income,  and  not  as  an  addition  to  the 
capital,  and  are  regarded  as  belonging  to  the  tenant  for  life:  See  Barp's  Ap- 
peal,  28  Pa.  St.  368;  WiUbank's  Appeal,  64  Id.  256;  &  C,  3  Am.  Rep.  585} 
VitUon's  Appeal,  99  Id.  434;  S.  C,  44  Am.  Rep.  116;  Biddle's  Appeal,  99  Id. 
278;  Richardson  v.  Richardson,  75  Me.  670;  S.  C,  46  Am.  Rep.  428;  Lord  v. 
Brooks,  52  K.  H.  72;  Ashurst  v.  Fidi,  26  N.  J.  Eq.  1;  Simpson  v.  Moore,  30 
Barb.  637;  Setml  v.  Roosevelt,  5  Redf.  121;  OoldsmUh  v.  Swift,  25  Hun,  201; 
Rigffs  V.  Croffg,  26  Id.  89;  S.  C,  reversed  on  another  point,  89  N.  T.  479.  In 
Massachusetts  the  simple  rule  is  to  regard  cash  dividends,  however  large,  as 
income,  and  stock  dividends,  however  made,  as  ci^^itaL  Cash  dividends  go 
to  the  tenant  for  life,  and  stock  dividends  to  the  oorpHf.*  Minot  v.  Paine,  99 
Mass.  101;  S.  O.,  96  Am.  Deo.  705;  and  see  Hemcnway  v.  Hemenway,  134 
Mass.  446;  Rand  v.  Hubbell,  115  Id.  461;  S.  C,  15  Am.  Rep.  121;  New 
Efngland  Trust  Co.  v.  Eaton,  140  Maes.  532.  Such  is  also  the  Oeoigia  rule, 
under  the  code  of  that  state:  See  iftUm  v.  Qwerrani^  67  Qa.  284;  S.  0., 
44  Am.  Rep.  720.  Compare  Gibbons  v.  Mahon,  4  Mackey,  130;  S.  0.,  54  Am. 
Rep.  262.  Under  the  English  rule,  as  now  settled,  "  regular "  dividends, 
although  increased  in  amount,  belong  to  the  tenant  for  life.  But  "extraor* 
dinary"  or  unusual  dividends,  whether  declared  in  cash  or  stock,  go  to 
augment  the  capital,  and  belong  to  the  remainderman:  See  Brander  v.  Bran- 
der,  4  Ves.  800;  Paris  v.  Paris,  10  Id.  185;  Hooper  v.  RossUer,  1  McCleL  527; 
Boies  V.  Mackmley,  31  Beav.  280;  In  re  Barton's  Trust,  L.  R.  5  Eq.  238; 
Siraker  v.  Wilson,  L.  R.  6  Ch.  503.  The  English  rule  is  followed  by  the 
•opreme  court  of  Rhode  Island,  in  PeOiion  of  Brown,  14  B.  L  871;  8.  C,  61 
Am.  Rep.  897. 


Knight  v.  Dyer. 

[07  MAIN!,  174.] 

Two  Dnm  Bzboutid  and  Delivxbxd  on  Sams  Day  bt  Sua  OminoB 
to  diffsrent  grantees,  one  conveying  one  parcel  of  land  with  an  easement 
in  another,  and  the  other  deed  conveying  the  latter  paroel,  hut  reserving 
the  easement^  are  to  be  oonstmed  together. 

Bmoet  to  KAjmffUfr  xh  Land  u  Aoquiknd  bt  Deed  ov  Convibmaiiov 
from  the  owner  ol  the  land,  in  whioh  he  oonfinni^  aeknowledges,  and 
gmati  the  easeuMnt  thflrsin»  to  be  used  by  the  ggaatii^  his  hdn 
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CaovGH  DsiD  or  Land  with  UmtiooROKD  Bond  to  Rbcoxvst  Co^cflrri- 
TUTU  MoBTOAOS  Only  aa  between  the  partiet,  m  to  the  public  withoat 
notice  it  conTeye  the  fee;  and  if  the  holder  of  the  record  title  under  it 
conyeya  aa  easement  in  the  land,  eren  withoat  conaideration,  and  the 
penon  to  whom  anch  ooQTeyance  is  made  conyeya  to  a  third  person  for« 
ralnable  oonaideration,  neither  grantee  having  any  knowledge  of  the 
bond  to  reoonToy,  the  latter  grantee  will  aoqnixe  audi  title  aa  the  reoord 
gives  him. 

Cabb  for  the  obBtmction  of  a  way.  The  opinion  Btates  Um 
hcts. 

Davia  and  Drwnmondj  for  the  plaintiff. 

/.  Z>.  and  F.  Feawndenj  for  the  defendant 

By  Court,  Appleton,  C.  J.  In  1840,  William  Tnindj, 
the  elder,  owned  both  the  plaintiff's  and  defendant's  farms. 
The  plaintiff's  farm  was  on  the  highway.  The  defendant's  on 
the  seashore.  Other  farms  were  between  these  two,  over  which 
there  was  a  road  leading  from  one  to  the  other  and  over  the 
lower  farm  to  the  seashore.  There  were  three  coves  on  the 
defendant's  farm,  named  Carty's  cove.  Fore  cove,  and  Back 
cove. 

On  the  11th  of  June,  1840,  William  Trundy,  Sen.,  conveyed 
the  plaintiff's  farm  to  his  son  William,  and  with  it  '*  the  privi- 
lege at  all  times  of  taking  from  the  cove  at  my  lower  place, 
called  Carty's  cove,  sea-dressing,  such  as  may  be  brought  into 
said  cove  from  time  to  time  by  the  sea,  together  with  the  privi- 
lege of  passing  and  repassing  with  teams  and  carts,  or  other- 
wise, to  and  from  said  cove  on  the  road  through  said  land,  aa 
it  is  now  traveled." 

On  the  same  day,  Trundy,  Sen.,  conveyed  to  his  son  John 
the  lower  farm,  "  beginning  at  the  northeast  comer  of  John 
Johnson's  land;  thence  by  said  land  to  the  sea  at  a  cove  called 
Carty's  cove;  thence  by  the  sea  to  John  Peable's  land;  thence 
by  said  Peable's  land  to  the  first-mentioned  bounds,  containing 
twenty-two  acres,  more  or  less,  —  expressly  reserving  a  privi- 
lege at  all  times  of  passing  with  teams  or  carts,  or  otherwise, 
to  and  from  said  cove,  and  taking  therefrom  such  sea-dressing 
as  may  from  time  to  time  be  brought  into  said  cove  by  the 
seas,  which  privilege  has  already  been  conveyed  by  me  to  my 
ton  William." 

These  deeds  were  executed  and  delivered  at  the  same  time. 
They  are  to  be  construed  together.  The  '^  said  oove "  in  the 
deed  to  John  Trundy  refers  to  Carty's  oove.  It  can  refer  te 
fto  other.    The  deed  to  William  Trundy  expressly  refiBn  te 
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Carty^B  cove.  We  think  the  fair  and  obyiooB  consiraotion  of 
both  deeds  leads  to  the  unavoidable  conclusion  that  the  right 
to  take  sea-weed  was  reserved  in  Carty's  cove. 

But  it  seems  that  Fore  cove  was  sometimes  called  Carty'a 
cove,  and  the  plaintiff's  grantor  claimed  the  right  to  take  sea- 
weed in  that  cove. 

A  dispute  having  thus  arisen,  Rufus  Jordan,  2d,  having  the 
title  to  the  farm  deeded  to  John  Trundy,  gave,  on  the  8d  of 
December,  1854,  a  deed  to  Reuben  Keazer,  who  then  owned 
the  William  Trundy,  Jr.,  farm,  on  the  following  terms: 
''  Whereas,  John  Trundy,  of  Cape  Elizabeth,  in  the  county  of 
Cumberland,  conveyed  to  one  Rufus  Jordan,  2d,  a  tract  of 
land  in  said  Cape  Elizabeth,  lying  on  the  seashore,  and  in- 
cluding a  cove  on  the  easterly  side  of  said  lot,  to  which  a  road 
has  for  many  years  led  across  said  land,  and  traveled  for  the 
purpose  of  getting  dressing,  among  other  things,  which  flows 
in  from  the  sea;  and  whereas,  Reuben  Keazer,  of  said  Cape 
Elizabeth,  owns  a  parcel  of  land  near  the  above,  which  here- 
tofore had  the  privilege  connected  with  it  for  the  owner  to  pasa 
over  the  road  aforesaid  for  the  purpose  of  getting  dressing, — 

"  Now  I,  the  said  Rufus  Jordan,  2d,  for  the  purpose  of  re- 
moving all  doubt  in  regard  to  the  right  of  said  Keazer  to  use 
the  road  aforesaid,  do  hereby  ratify,  confirm,  and  acknowledge, 
and  grant  unto  the  said  Keazer,  his  heirs  and  assigns,  in  com- 
mon with  myself,  my  heirs  and  assigns,  and  no  other  persons, 
the  sole  right  and  privilege  to  pass  and  repass  for  himself,  his 
servants  and  teams,  over  the  road  traveled  as  aforesaid  across 
my  said  land,  for  the  purpose  of  taking  and  removing  from 
said  cove,  to  which  said  road  leads,  the  dressing  which  may 
flow  into  the  same  from  the  sea,  without  denial,  obstruction, 
or  hindrance,"  etc. 

This  gives  the  right  to  take  sea-weed  from  the  cove,  and  to 
pass  over  the  road  obstructed  by  the  defendant.  It  grants  the 
right  to  pass  and  repass  without  denial,  obstruction,  or  hin- 
drance. 

It  IS  argued  that  this  is  simply  a  deed  of  confirmation,  and 
that  it  could  only  confirm  what  had  been  previously  granted, 
but  that  it  could  not  enlarge  the  rights  of  the  grantee.  But 
Lord  Coke  says:  ''A  confirmation  is  a  conveyance  of  an  estate 
or  right  in  eue^  whereby  a  voidable  estate  is  made  sure  and  un- 
avoidable, or  where  a  particular  estate  is  increased.'' 

But  here  is  not  merely  a  confirmation,  but  there  is  a  grant 
and  a  right  to  pass  and  repass  over  a  designated  road  ^  with- 
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xmt  denial,  obstraction,  or  hindniDce.''  ''And  here  is  to  bee 
obeerved/'  eaye  Lord  Coke,  ^^  that  some  words  are  large  and 
have  a  general!  extent,  and  some  have  a  proper  and  particolar 
application.  The  former  sort  maj  contain  the  latter;  as  dedi 
or  eonaesH  may  amount  to  a  grant,  a  pajrment,  a  gift,  a  release, 
a  confirmation,  a  surrender,  etc.,  and  it  is  the  election  to  use 
to  which  of  these  purposes  he  will ":  Co.  Lit.  801  b. 

But  it  is  said  that  Jordan,  at  the  date  of  the  deed,  was  only 
mortgagee,  and  that  the  mortgage  was  paid  at  the  maturity  ot 
the  note,  to  secure  which  it  was  given. 

Although  Jordan  had,  at  the  date  of  the  deed  to  Keazer,  the 
record  title  to  the  John  Trundy  farm,  it  seems  that  he  had 
given  a  bond  of  even  date  with  the  deed  of  Trundy  to  him  to 
reconvey  the  premises  to  him  upon  repayment  of  the  amount 
loaned  at  maturity.  It  does  not  appear  that  the  bond  was 
recorded.  It  does  not  appear  that  the  deed  to  Jordan  was  re- 
corded. The  amount  due  was  seasonably  paid,  and  there  was 
no  forfeiture  of  the  bond.  But  the  deed  from  Jordan  to  Kea- 
eer  was  executed  and  recorded  before  the  payment  and  before 
the  release  from  Jordan  to  Trundy.  As  between  Trundy  and 
Jordan,  this  transaction  constituted  a  mortgage.  As  to  the 
public,  80  far  as  was  disclosed  by  the  record,  Jordan  had  an 
estate  in  fee. 

Both  Keazer  and  the  plaintiff  testify  that  they  were  igno- 
rant of  any  right  of  John  Trundy  to  redeem.  The  plaintiff, 
then,  is  to  be  regarded  as  a  bona  fide  purchaser,  and  is  entitled 
to  hold  such  title  as  the  record  gives  him. 

On  the  3d  of  April,  1856,  Reuben  Keazer  conveyed  to  the 
plaintiff  the  William  Trundy  farm,  using  the  following  words 
in  relation  to  the  right  to  pass  and  repass  for  the  purpose  of 
obtaining  sea- weed:  "Also  the  privilege  of  taking,  at  all  times, 
from  the  cove  where  the  road  leads  to  the  sea  across  said 
Trundy's  farm,  sea-dressing,  such  as  may  be  brought  into 
said  cove  from  time  to  time  by  the  seas,  together  with  the 
privilege  of  passing  and  repassing  with  teams  or  carts,  or 
otherwise,  to  and  from  said  cove  into  the  road  as  it  is  now 
traveled  across  the  Trundy  farm,  —  meaning  and  intending 
to  convey  all  the  premises,  rights,  and  privileges  which  are 
conveyed  to  me  by  William  Trundy^s  deed,  dated  October  6, 
1861,  recorded  in  the  Cumberland  registry-book,  232,  p.  641, 
to  which,  for  any  further  particulars,  referenoe  is  hereby  made. 
By  the  privilege  above  conveyed,  I  intend  only  to  ocnvey  what 
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was  confirmed  to  me  by  deed  from  Rtifas  Jordan,  2dy  dated 
December  8,  1864." 

By  this  deed,  the  plaintiff  acquired  the  right  to  pass  over 
the  road  obstructed  by  the  defendant.  It  matters  not  that 
Keazer  paid  nothing  for  the  deed  of  Jordan  to  him.  The 
plaintiff  is  entitled  to  hold  what  the  record  gives  him.  His 
grantor  acquired  from  Jordan,  while  the  fee  as  of  record  was 
in  him,  the  right  to  pass  and  repass.  That  right  he  conveyed 
to  the  plaintiff,  and  the  defendant  has  prevented  his  exercis- 
ing it. 

Judgment  for  the  plaintiff. 

Cutting,  Dicksbson,  Babbows,  Darvobth,  and  TaplkTi 
JJ.,  concurred. 


Hooper  v.  Hobson. 

[67  ICAnra,  97t.] 

Right  ov  Pitbuo  in  Kavzqablb  or  Floatablb  Stbiam  n  JjoarMD,  in 
general,  by  its  banks,  which  are  the  bonndaries  within  which  the  com- 
mon right  mnst  be  confined. 

LoG-owNXBfl  ABB  LiABLx  TO  RiPAUAN  PBOFBinoB  lOB  Daxaoes  done  by 
them  in  traveling  npon  the  banks  of  a  floatable  stream  for  the  purpose 
of  driving  their  logs. 

Tbespass  for  entering  the  plaintiff's  close,  trampling  down 
the  grass,  and  breaking  down  and  injuring  the  banks  of  a 
stream  running  through  said  close.  It  appeared  that  the  de- 
fendant,  in  the  spring  of  1868,  turned  into  and  drove  down  a 
stream  called  Swan  Pond  Brook,  running  through  plaintiff's 
land,  about  a  million  feet  of  logs.  The  stream  was  from  six 
to  sixteen  feet  wide,  and  from  two  to  six  feet  deep.  The  de- 
fendant had  thirty  men  at  work  driving  the  logs,  which  they 
propelled  by  walking  on  the  banks.  They  frequently  rolled 
in  logs  from  the  banks,  and  in  doing  so  punched  holes  in  the 
banks  with  hand-spikes.  The  case  was  reported  to  the  whole 
court 

Wedgwood  and  SUme^  for  the  plaintiff. 
Chisholmj  for  the  defendant. 

By  Court,  Babbows,  J.  It  is  not  necessary  to  the  proper 
determination  of  this  case  to  settle  the  question  whether  Swan 
Pond  Brook,  where  it  flows  through  the  plaintiff's  fietrm,  is  a 
public  highway.    Perhaps  it  might  not  be  difficult  to  do  so, 
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by  carefully  applying  to  the  testimony  here  presented  the 
legal  principles  laid  down  in  Wadswarih  v.  SmUhj  12  Me.  278; 
Broum  v.  Chadboume,  31  Id.  9  [50  Am.  Dec.  641];  and  TrecU 
V.  Lord^  42  Id.  652  [66  Am.  Dec.  298];  but  there  is  no  occa- 
sion for  it  here  and  now.  If  it  be  conceded  that  this  brook  is 
a  highway  by  water,  in  which  the  defendant  may  have  a  right 
in  common  with  the  rest  of  the  public,  still  the  defense  is  not 
maintained;  for  according  to  his  own  showing,  and  the  testi- 
mony of  his  employees,  the  defendant  went  eoctra  viam^  and 
injured  the  plaintiff's  grass-land,  through  which  the  brook 
runs,  by  trampling  it  and  disturbing  the  soil  more  or  less 
during  some  five  or  six  weeks  in  the  spring  of  the  year,  and 
along  the  whole  course  of  the  stream. 

The  right  of  the  public  in  a  stream,  capable  of  being  used 
for  foaling  logs  or  as  a  passage-way  for  boats  or  barges  of 
sufficient  capacity  to  be  useful  in  commerce  or  agriculture,  is 
not  thus  to  be  extended  over  adjoining  lands.  The  water 
makes  and  defines  the  highway.  The  facilities  for  transporta- 
tion afforded  by  it  are  privileges  which,  like  those  of  air  and 
light,  are  too  great  to  be  suffered  to  become  the  subjects  of 
private  property.  But  the  exercise  of  the  common  privilege 
must  not  be  made  an  occasion  for  encroachment  upon  that 
which  is  legitimately  the  exclusive  property  of  another.  The 
right  which  the  public  enjoy  in  a  navigable  or  floatable  stream 
is,  in  general,  limited  by  its  banks.  The  proper  definition  of 
the  word  "bank,"  in  this  connection,  is,  **a  steep  acclivity  on 
the  Bide  of  a  lake,  river,  or  the  sea."  These  banks  are  the 
boundaries  within  which  the  exercise  of  the  common  right 
must  be  confined.  Except  during  the  continuance  of  an  over- 
flow, or  in  the  exercise  of  those  privileges  which  are  given  and 
defined  by  statute,  log-owners  and  river-drivers  have  no  rights 
in  a  floatable  stream,  beyond  these  boundaries.  Important 
as  their  business  undoubtedly  has  been  and  is,  it  must  be  con- 
ducted with  a  due  regard  to  the  rights  of  others.  Their  lia- 
bility to  pay  damages  to  the  riparian  proprietor  for  traveling 
upon  the  banks  to  propel  their  logs  is  expressly  recognized  in 
Brown  v.  Chadbourne^  supra,  relied  upon  by  the  defendant 
here:  See  the  opinion  in  that  case  in  31  Me.  24  et  seq. 

The  dictum  in  the  same  case,  that  **  the  banks  of  the  stream 
may  be  used  for  driving  logs,"  is  based  upon  the  statute  privi- 
leges already  alluded  to,  and  is  to  be  construed  with  reference 
to  the  statute  creating  them.  With  regard  to  the  use  of  the 
banks  of  navigable  rivers,  or  such  streams  as  are,  firom  their 
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inherent  capacity,  properly  recognized  as  public  highways, 
there  is  an  essential  difference  between  the  doctrines  of  the 
common  law  and  those  of  the  civil  law.  Under  the  latter,  the 
public  have  the  same  right  to  use  the  banks  as  they  have  to 
use  the  river  itself:  Vide  Cooper's  Justinian,  lib.  2,  tit.  1,  De 
usu  et  proprietate  riparum.  Not  so  under  the  common  law: 
Ball  V.  Herbert,  3  Term  Rep.  253. 

It  is  not,  however,  to  be  inferred  that  every  casual  landing 
upon  the  bank  by  those  employed  in  driving  a  floatable 
stream  would  be  the  ground  of  an  action  by  the  proprietor 
of  the  land.  The  privilege  of  going  upon  adjoining  lands,  to 
remove  timber  lodged  thereon,  after  tender  of  compensation 
for  damages,  which  is  conferred  by  chapter  42,  section  8,  re- 
vised statutes  of  1857,  would  seem  to  imply  that,  where  no 
actual  damage  is  inflicted  in  so  doing,  no  action  would  lie; 
and  that,  we  think,  is  the  true  extent  and  meaning  of  the 
dictum  in  Brown  v.  Chadhoume,  above  referred  to,  which  the 
defendant  here  seeks  to  expand  into  a  justification  for  driving 
this  stream  in  a  manner  more  convenient  and  economical  for 
himself,  perhaps,  than  any  other  which  could  have  been 
adopted,  but  manifestly  prejudicial  to  the  interests  of  the 
owner  of  the  soil.  The  log-owner  who  seeks  privileges  of 
this  description  can  obtain  them  only  by  contract  with  the 
riparian  proprietor. 

It  is  hardly  supposable  that  anything  that  could  properly 
be  termed  the  bank  of  a  stream  like  Swan  Pond  Brook  would 
afford  a  foothold  for  travelers;  and  in  order  to  include  the 
ground  traversed  by  the  defendant's  employees,  the  significa- 
tion of  the  word  '^  bank  "  must  be  extended  as  indefinitely  as 
the  defendant  claims  to  extend  the  public  easement.  The  de- 
fendant's employees  seem  to  have  traveled  on  the  plaintiff's 
land,  adjoining  the  brook,  because,  as  one  or  two  of  his  wit- 
nesses declare, ''  It  was  more  convenient  to  go  on  the  banks," 
— "a  saving  of  time  and  money." 

No  question  arises,  in  this  case,  as  to  any  right  of  using  the 
banks  of  a  stream  which  may  be  acquired  by  long  and  con- 
stant usage.    No  such  usage  is  shown  to  have  existed  there. 

The  defendant,  after  paying  one  year  for  similar  use  of  the 
plaintiff's  land,  and  telling  the  plaintiff  to  get  the  damages 
for  which  this  suit  is  brought  appraised,  now  claims  that  that 
use  is  a  right,  incident  to  the  enjoyment  of  a  public  highway 
in  the  course  of  the  stream.    The  claim  cannot  be  allowed. 

Judgment  for  plaintiff  for  twenty-five  dollars  damages. 
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Applbton,  C.  J.|  and  Dickxbbon,  DanfobtHi  and  Taplbt, 
JJ.,  concnned. 

Bight  of  RTPABTAif  Qwkxb  to  Banks  or  Bxvxb:  See  JBngmUiger  ▼.  Peopfe, 
05  Am.  Deo.  495,  note  601;  BainbHdger.  Sherlock,  95  Id.  644,  note  653^ 
where  other  oeeei  are  ooUeoted;  Lameey  ▼.  CUfford,  92  Id.  561,  note  664^ 
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107  ILaKB,  831.1 

Om  TiNAHT  or  Common  mat  Maintain  Action  against  sa  Co-tbhast 
for  an  injury  to  the  oommon  property. 

Whsbb  Dsxd  Rkfebs  to  DsbCfiiPTiON  nr  Anothbb  Dud,  and  each  refer- 
enoe  is  free  from  ambignity,  and  contains  nothing  inoonsistent  with  what- 
ever of  specific  desaription  is  contained  init»  snohdeed  most  be  constnied 
to  convey  all  the  estate  described  in  the  deed  to  which  soch  reference  is 
made,  and  parol  evidence  cannot  be  admitted  to  show  the  intention  of 
the  parties,  and  to  limit  its  extent  by  construction  m  a  way  which  wonld 
violate  any  of  its  calls. 

Qeantob  Who  has  Contxtvd  Good  Titlx  bt  Wabbantt  Deed  mat 
NXTSRTHKLiss  SsT  UP  AGAINST  HIS  Grantu,  or  against  thoee  who  hold 
his  grantee's  title,  a  title  subsequently  acquired  by  himself  by  diwsftiinn 
of  his  original  grantee,  and  those  claiming  under  him. 

OnN  AND    EXOLUSIVI    POSSKSSION  OT  GbOT-MILL,    AND  GbIBT-MZLL  PxIVI- 

Lioi,  for  upwards  of  twenty-two  years  confers  upon  the  possessor  a  good 
title  thereto,  even  against  one  to  whom  he  had  conveyed  the  ssme  prior 
to  his  taking  such  possession. 

Building  bt  Tenant  in  Common  of  Exoxlsiob-mill  so  nbab  to  Gbot- 
MILL  owned  by  him  and  his  co-tenant  as  to  darken  the  grist-mill,  snd 
prevent  access  to  its  underworks  for  the  purpose  of  repairing  them,  and 
the  use  of  the  yard  in  front  of  it  as  a  place  for  the  piling  of  lumber  in 
such  a  manner  as  to  exclude  customers  from  the  griit-mill,  constitnte 
such  an  injury  to  the  conmion  property  as  will  give  the  co-tenant  a  rt^t 
of  action. 

Tdtant  in  Common  mat  Maintain  Action  against  ma  Co-txnant  and  a 
stranger  for  using  water  for  another  mill,  which  rightfully  belongs  to  a 
mill  that  is  the  common  property  of  such  co-tenants. 

Oonstruotion  or  Gbant  of  Watbb-poweb  that  will  Ektbiot  Gbantsi 
to  the  speoifio  use  to  which  the  water  was  applied  when  the  gnat  was 
made  will  never  be  adopted,  unless  the  language  of  the  gnnl  oandslsk- 
ably  shows  that  snob  was  the  intention  of  the  parties. 


Case.    The  opinion  states  the  facts. 

E.  G.  Harhw  and  O.  D.  Biabee^  fo  the  plaintiflEl 

W.  W.  Virginj  for  the  defendants. 

By  Court,  Babbows,  J.    Action  on  the  case.    The  plaintiff 
alleges  in  his  writ  that  he  is  the  owner  of  an  ondivided  half 
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of  a  griBt-mill  and  privilege,  and  all  the  appurtenances  thereto 
belonging,  including  the  right  to  raise  a  head  of  water  neces- 
sary for  the  same  by  means  of  the  upper  dam  on  the  outlet 
of  Buggernut  Pond,  and  the  right  to  "  all  the  water  in  said 
pond,  except  so  much  as  shall  be  actually  needed  and  used 
by  a  certain  saw-mill  there  situated;  and  the  exclusive  right 
to  all  the  water  in  said  pond  when  the  water  is  no  more  than 
four  feet  and  six  inches  high  in  the  flume  of  the  said  upper 
dam";  that  Nathaniel  W.  Corliss,  one  of  the  defendants,  is 
the  owner  of  the  other  undivided  half  of  said  grist-mill,  its 
privileges  and  appurtenances,  and  also  with  the  other  defend- 
ant, Robinson,  owns  the  saw-mill  above  referred  to;  that  Rob- 
inson and  Corliss  have  erected  a  building  on  the  privilege,  so 
placed  and  constructed  as  to  darken  the  grist-mill  and  ob- 
struct its  use,  and  prevent  repairs,  reconstruction,  or  enlarge- 
ment of  it,  and  have  placed  in  this  new  building  certain 
excelsior  machines  and  a  shingle  machine,  which  they  run  in 
addition  to  their  saw-mill,  using  the  water  so  as  to  infringe 
the  exclusive  right  of  the  grist-mill  above  asserted,  and  to 
prevent  any  profitable  use  of  the  grist-mill.  The  erection  of 
a  building  in  close  proximity  to  the  grist-mill,  and  the  use  of 
the  water  when  there  was  less  than  four  feet  and  a  half  in  the 
flume,  for  the  purpose  of  running  the  additional  machinery, 
are  admitted  by  the  defendants. 

They  deny  the  plaintifi''s  title,  and  claim  the  right  to  do 
what  they  have  done  without  subjecting  themselyes  to  an 
action. 

If  the  plaintifi*  can  maintain  a  suit  against  any  person  for 
doing  these  acts,  the  fact  that  one  of  these  defendants  is  his 
co-tenant  in  the  property  injured  will  not  bar  the  action: 
Blanchard  v.  BaleVj  8  Me.  253  [23  Am.  Dec.  504].  See  also 
Maddox  v.  Goddard^  15  Id.  218  [33  Am.  Dec.  604],  where 
Shepley,  J.,  remarks  as  follows:  "One  general  principle  may 
be  clearly  discovered  in  all  these  authorities,  that  when  a 
tenant  in  common  does  an  unlawful  act  whereby  his  co-tcnjint 
is  injured,  the  law  affords  the  appropriate  remedy  arising  out 
of  the  nature  of  the  property  or  estate  and  the  character  of 
the  wrongful  act.^ 

The  appropriate  remedy  for  such  an  injury  as  the  plaintiff 
here  alleges  is  an  action  of  trespass  on  the  case. 

Indeed,  the  defendants'  counsel  do  not  appear  seriously  to 
rely  upon  the  fact  of  the  co-tenancy  in  defense;  bnt  claim 
that,  upon  a  correct  construction  of  the  deeds  which  make 
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part  of  the  case,  and  upon  snch  other  eyidence  as  is  legally 
admissible,  the  plaintiff  shows  no  title. 

On  the  23d  of  July,  1885,  Winslow  Hall  owned  the  whole 
privilege,  and  conveyed  to  Ira  Bartlett  an  undivided  half  of 
it,  describing  it  as  ''being  the  mill  privilege,  so  called,  situated 
near  said  Hall's  dwelling-house,  and  the  same  on  which  said 
Hall's  saw-mill  now  stands,  being  a  part  of  lot  No.  9,  in  the 
fifth  range  of  lots  in  Hartford,  and  bounded  as  follows,  viz., 
beginning,"  etc.;  also,  "one  half  the  right  to  flow  the  other 
lands  belonging  to  said  EEall,  lying  above  said  privilege,  to 
any  extent  necessary  for  the  use  of  the  mill  on  the  privilege 
now  standing,  or  any  other  that  may  be  built  thereon,"  with 
sundry  other  rights  not  material  to  the  proper  understanding 
of  the  questions  here  raised.  Hall  conveyed  the  other  undi- 
vided half  of  the  same  property,  with  like  rights,  to  Ephraim 
B.  Gammon,  on  August  13, 1835.  It  appears  that  Ira  Bartlett 
and  Gammon  built  a  grist-mill  on  the  privilege,  and  Gammon 
conveyed  to  the  plaintiff,  March  30,  1841,  by  deed  duly  re- 
corded the  next  day,  "  one  undivided  half  of  a  saw-mill  and 
grist-mill  situated  in  said  Hartford,  and  one  undivided  half 
of  the  mill  privilege  on  which  the  said  mills  stand,  being  part 
of  lot  No.  9,  in  the  fifth  range  of  lots  in  said  Hartford,  con- 
taining what  was  deeded  to  me  by  Winslow  Hall,  of  said 
Hartford,  by  deed  dated  August  30,  1835,  except  a  piece  sold 
to  Samuel  Alley,  Jr.,  and  occupied  by  him  with  a  tan-yard 
and  shop  and  bark-house." 

On  the  17th  of  May,  1843,  the  plaintiff  conveyed  to  Horace 
Bartlett  "  one  undivided  half  of  a  saw-mill  situated  in  said 
Hartford,  and  one  undivided  half  of  the  saw-mill  privilege  on 
which  the  said  saw-mill  stands,  being  part  of  lot  numbered 
9,  in  the  fifth  range  of  lots  in  said  Hartford,  containing  what 
was  deeded  to  me  by  Ephraim  B.  Gammon,  of  said  Hart- 
ford, by  his  deed  dated  March  30,  1841.  For  a  more  full  de- 
scription, see  Winslow  Hall's  deed  to  the  said  Gammon,  dated 
August  30,  A.  D.  1835,  to  which  deed  reference  is  hereby 
made." 

We  find  no  rule  of  construction  under  which  this  deed  can 
be  held  to  convey  anything  less  than  the  whole  estate  which 
Hines  acquired,  through  E.  B.  Gammon,  from  Winslow  Hall, 
to  whose  deed  to  Gammon  reference  is  made.  There  is  noth- 
ing in  that  reference  which  creates  any  ambiguity,  —  nothing 
inconsistent  with  whatever  there  is  of  specific  description  in 
deed.    It  comports  fully  throughout  with  a  design  to  con- 
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vey  all  the  property  deecribed  in  the  deed  to  which  reference 
is  made;  and  where  the  language  of  a  conveyance  is  intelli- 
gible and  consistent,  we  cannot  let  in  parol  evidence  to  show 
the  intention  of  the  parties,  and  to  limit  its  extent  by  constmc- 
tion  in  a  way  which  would  violate  any  of  its  calls. 

Their  intention  must  be  ascertained  from  the  writing  itself, 
which,  in  such  cases,  is  the  best  and  only  legal  evidence  of  it. 
A  deed  which,  through  the  ignorance  or  heedlessness  of  the 
scrivener,  misrepresents  the  bargain  between  the  parties,  may 
doubtless  be  reformed  in  equity;  but  until  that  is  done,  it  must 
be  allowed  to  have,  in  a  suit  at  law,  all  its  legitimate  effect  ac- 
cording to  its  terms. 

But  it  does  not  follow  that  the  plaintiff  has  not  now  a  good 
title  to  the  part  of  the  grist-mill  and  its  privilege,  of  which  he 
has  been  so  long  in  possession. 

It  remains  to  be  determined  from  the  testimony  whether  the 
plaintiff  has  not,  since  the  making  of  his  deed  to  Horace  Bart- 
lett  on  the  17th  of  May,  1843,  acquired  a  good  title,  by  dis- 
seisin and  adverse  possession,  to  the  premises  which  he  claims, 
as  against  his  grantee  and  the  defendants  who  derive  their 
title  from  him. 

That  there  is  no  legal  rule  or  principle  which  will  preclude 
the  plaintiff  from  asserting  a  title  thus  acquired  against  his 
grantee,  and  those  claiming  under  him,  was  settled  in  a 
thoroughly  satisfactory  opinion  in  the  case  of  Steams  v.  Hen^ 
dersassj  9  Gush.  497  [57  Am.  Dec.  65].  It  is  unnecessary  here 
to  rehearse  the  reasons  for  the  doctrine.  They  are  clearly  and 
forcibly  set  forth  in  the  case  referred  to.  Suffice  it  to  say  that 
we  hold  that  a  grantor  who  has  conveyed  a  good  title  by  war- 
ranty deed  may  nevertheless  set  up  against  his  grantee,  or 
against  those  who  hold  bis  grantee's  title,  a  title  subsequently 
acquired  by  himself  by  disseisin  of  his  original  grantee,  and 
those  claiming  under  him;  that  he  does  not  thereby  impeach 
or  overthrow  his  own  conveyance;  that  no  principle  of  estoppel 
or  rebutter  prevents  him  from  asserting  a  title  thus  subse- 
quently acquired;  and  that  such  title,  when  maintained  by  the 
proper  evidence,  will  stand  him  in  as  good  stead  as  an  undis- 
puted reconveyance  from  his  grantee.  Has  the  plaintiff  here 
such  a  title  ? 

It  is  admitted  by  the  defendants  that  Horace  Bartlett,  after 
his  purchase  from  the  plaintiff  on  the  17th  of  May,  18439 
actually  took  possession  of  one  half  of  the  saw-mill,  and  the 
saw-mill  privilege  only.    The  plaintiff  testifies  (and  there  ii 
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nothing  in  the  case  to  discredit  or  control  his  tesMmony)  that 
he  has  kept  possession  of  his  half  of  the  grist-mill,  hitherto 
taking  the  profits  accruing  therefrom;  that  he,  and  thoee  jointly 
interested  with  him,  have  always  had  the  open  and  exclusive 
possession  of  the  grist-mill  and  grist-mill  privilege,  claiming 
to  own  it,  alternating  in  the  use  of  it  with  each  other  monthly 
up  to  NoYember,  1866,  when  the  wheel  broke;  no  one  ever  de- 
nying his  right,  or  asserting  any  connterclaim,  until  some 
time  in  the  summer  of  1865,  when  these  defendants  erected 
the  building  and  put  in  the  machinery  here  complained  o^ 
and  began  to  use  the  water  without  regard  to  the  alleged 
rights  of  the  grist-mill  proprietors,  and  to  deny  the  plaintifTs 
interest  in  the  premises. 

In  1856,  the  plaintiff,  alleging  himself  to  be  the  owner  of  an 
undivided  half  of  the  grist-mill  atid  grist-mill  privilege,  peti- 
tioned the  county  commissioners  for  an  assessment  of  the 
damages  caused  thereto  by  the  location  of  the  Buckfield 
Branch  Railroad.  Harvey  Bartlett,  then  owning  half  the 
raw-mill,  by  conveyance  from  Horace,  the  plaintiff's  grantee, 
petitioned  in  like  manner  for  the  damages  done  to  the  saw- 
mill; and  it  appears  that  the  hearing  before  the  commis- 
sioners on  these  two  petitions  was  had  on  the  same  day,  and 
that  an  award  of  some  eight  hundred  doUars  was  made  to  the 
plaintiff  as  the  owner  of  the  grist-mill.  In  fine,  he  seems  to 
have  been  in  full  and  undisputed  possession  of  the  half  of  the 
grist-mill  and  the  grist-mill  privilege,  claiming  it  as  owner, 
and  being  recognised  as  such,  not  only  by  his  co-tenants  in 
that  property,  but  by  the  successive  proprietors  of  the  saw- 
mill up  to  the  time  of  the  commencement  of  the  defendants' 
encroachments  in  1865,  —  that  is,  for  something  over  twenty- 
two  years  subsequent  to  his  conveyance  to  Horace  Bartlett 
That  possession  must  have  been  perfectly  well  known  to 
all  the  proprietors  of  the  saw-mill  who  are  the  defendants' 
grantors;  and  it  must  be  considered  as  proved  that  the  plain- 
tiff has  had  such  a  possession  of  one  half  of  tiie  grist-mill 
since  his  conveyance  to  Horace  Bartlett  as  gives  him  a  perfect 
title  thereto,  although  it  was  included  in  that  conveyance. 
The  defendant  Corliss,  as  grantee  of  Rufus  Woodsum,  owns 
the  other  half;  but  that  fact,  as  we  have  seen,  will  not  plx)tect 
him  in  a  suit  by  his  co-tenant  for  an  injury  to  the  common 
property. 

The  building  of  the  excelsior-mill  in  such  a  manner  as  to 
darken  tbe  grist-mill  and  prevent  access  to  it  for  the  purpose 
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of  repairing  ihe  Wheels  and  underworka,  and  the  use  of  the 
land  in  front  of  it  as  a  piling-place  for  lumber,  to  the  ezclnsion 
of  cnstoikiers  frouf  the  grist-mill,  constitute  such  an  injury. 

With  regard  to  the  use  of  the  water,  the  undisputed  testi* 
mony  is,  that  prior  to  1866  the  owners  of  the  saw-mill  were 
careful  to  leave  water  enough  for  the  use  of  the  grist-mill  at 
all  seasons;  that  the  water  in  the  upper  flume  did  not  ordi- 
narily fall  to  a  depth  of  less  than  four  and  a  half  feet  before 
August-  or  September;  and  that  that  depth  of  water  in  the  up- 
per flume  would  keep  the  grist-mill  alone  supplied  for  a  month. 
When  Ira  Bartlett  conveyed  his  half  of  the  saw-mill  and  its 
privileges  now  owned  by  the  defendants,  he  excepted  and  re- 
served in  the  conveyance  all  the  water  in  the  pond  when  it  is 
below  four  and  a  half  feet  in  the  flume  at  the  upper  dam, 
except  from  the  1st  of  March  to  the  1st  of  May  in  each  year; 
and  simultaneously  with  the  conveyance,  Harvey  Bartlett,  to 
whom  it  was  made,  gave  his  bond  to  the  plaintiff  and  Rufus 
Woodsum  (who  were  then  in  possession  of  the  grist-mill)  with 
penalty,  reeiting  his  obligation,  ^'  not  to  use  or  cause  to  be  used 
any  water  in  the  mill-pond  for  running  his  saw-mill  from  the 
first  day  of  May  to  the  first  day  of  March  following,  in  each 
and  every  year,  unless  the  water  in  the  upper  flume  is  more 
than  four  and  a  half  feet  deep.''  Taking  this  in  connection 
with  the  testimony  previously  adverted  to  in  regard  to  the  use 
of  the  water  prior  to  1865,  it  must  be  considered  as  establish- 
ing the  right  of  the  proprietors  of  the  grist-mill  to  the  exclu- 
sive use  of  the  water  if  it  falls  below  four  and  a  half  feet  in 
depth  in  the  upper  flume,  between  the  1st  of  May  and  the  Ist 
of  the  succeeding  March. 

This  right,  also,  the  defendants  have  infringed,  and  are  re- 
sponsible for  the  damage  thereby  occasioned. 

Among  theque^ons  stated  in  the  report;  we  find  the  foUow- 
ingt— 

''Have  defendants  a  right  to  use  water  for  any  other  pu> 
pose  than  for  a  saw-mill?" 

This  must  depend,  in  the  present  case,  upon  the  terms  of 
the  deeds  under  which  they  hold.  A  construction  which  would 
restrict  the  grantees  to  the  specific  use  to  which  the  water  was 
first  applied  is  not  to  be  favored,  for  reasons  which  are  well  as- 
signed in  TourUUot  v.  PhelpSy  4  Gray,  870,  and  Ashley  V.  Peases 
18  Pick.  368;  and  it  Will  never  be  adopted-  unless  the  language 
of  the  grants  unmistakably  indicates  that  it  was  the  intentioift 
of  the  parties  so  to  restrict  the  use  of  the  water.    Upon  an  ex- 
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Amination  of  the  conveyance  here,  we  see  nothing  to  base  each 
a  restriction  upon,  nothing  to  take  the  case  out  of  the  general 
rule,  which  is  stated  by  Shaw,  G.  J.,  in  the  ease  last  referred 
to,  as  follows: — 

''  In  general,  where  a  mill  seat  is  granted, — that  is,  land  on  a 
stream  on  which  mills  are  actually  situated,  or  where  it  ap- 
pears by  the  grant  that  the  object  is  to  erect  mills  thereon, — 
the  soil  is  the  principal  subject  of  the  grant;  the  right  to  use 
it  for  any  and  all  mill  purposes  at  the  pleasure  of  the  owners, 
and  to  change  those  uses  at  pleasure,  follows  as  incident  to  the 
ownership;  and  words  of  description  of  the  water-power,  such 
as  the  right  to  use  the  stream  for  the  saw-mills,  and  grist-mills, 
etc.,  situated,  etc.,  are  not  to  be  considered  as  restrictiye  of  the 
more  general  right  incident  to  the  ownership. 

We  hold,  then,  that  the  defendants  may  rightfully  use  the 
water  for  other  purposes  than  for  a  saw-mill,  provided  only 
that  they  do  not  by  the  new  use  interfere  with  the  rights 
nrhich  the  proprietors  of  the  grist-mill  have  gained  by  long- 
continued,  uninterrupted  user,  and  the  compacts  of  the  pre- 
vious proprietors. 

But  they  can  in  no  event,  and  for  no  purpose,  draw  the 
water  so  as  to  reduce  the  depth  in  the  upper  flume  below  four 
and  a  half  feet,  between  the  first  day  of  May  and  the  Ist  of 
March  following,  as  the  case  finds  they  have  done,  without 
subjecting  themselves  to  a  liability  to  pay  all  damages  to  the 
proprietors  of  the  grist-mill.  We  think  Harvey  Bartlett's 
bond  must  be  taken  to  be  declaratory  of  the  mutual  rights  of 
the  proprietors  of  the  saw-mill  and  grist-mill  respectively,  as 
previously  established  among  themselves,  and  confirmed  by 
long-continued  use. 

Some  other  questions  are  proposed  in  the  report,  but  the 
evidence  relating  to  them  is  too  scanty  and  vague  to  enable 
us  to  give  answers  sufficiently  definite  to  subserve  any  useful 
purpose. 

If  the  referee  to  whom  the  case  is  to  go  for  the  assessment 
of  damages  has  any  doubt  with  regard  to  them,  it  will  be  com- 
petent for  him  to  present  them  to  the  court  by  his  report,  ao* 
companied  by  such  a  statement  of  the  facts  which  he  finds 
established,  as  may  be  necessary  for  their  determination. 

Defendants  defaulted. 

Appleton,  G.  J.,  and  Walton  and  Danfobth,  JJ.,  oon* 
curred. 

ExNT  and  Taplby,  J  J.,  concurred  in  the  result 
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Aimaam  Pommbioh  iob  Pxsxod  P&BaoHiBiD  Giras  Puunor  Tnrui:  8m 
C<m§Mm  T.  Stodmim,  86  Am.  Dee.  206,  note  209,  where  other  omos  are  ool- 

leoted. 

Possaasiov  ov  Oramtob  la  not  Abvxbsb  to  Titlx  ov  hib  Gbantsk:  See 
Rowe  T.  BeekeU,  06  Am.  Dee.  676,  note  684,  where  other  ouee  are  eollected. 

Aonovs  BBTWUN  Co-TKNASTB:  See  ffamUUm  ▼.  CMn^  92  Am.  Dee.  724^ 
note  730;  Oram  y.  Waggoner,  89  Id.  493,  note  494,  where  other  ouee  are 
collected. 

DE90BIFTIQN  IH  DxsD  BT  Rbvebbncx  TO  Anothkb  Inrbuiibht:  See  Oaid' 
¥feUY.  Center,  89  AHl  Dec.  131,  note  134;  Ifeumum  t.  Tifmemm,  80  Id.  736^ 
note  788,  where  other  casee  are  collected. 


Field  v.  Tibbetts. 

[S7  Mains,  856.1 

Nbootiablb  Notb  Patablb  bt  Ihstallmxhts  la  Duhohobbd  wbbh  Fibct 
iNflTALUOENT  18  OvBBDUK  and  unpaid. 

DbFBNSB  THAT  NbGOTIABLB  NoTB  WAS  GiVEK  IN    PART  FOB  iNTOZiaATOrO 

LiQUOBB  cannot  be  set  np  against  any  holder  for  a  valuable  consideration, 
and  without  notice  of  the  Ulegality  of  the  contraot^  notwithstanding  it 
was  past  due  when  he  took  it. 
Undbb  Mainb  Statdtb,  Fact  that  Notb  is  Oybbdub  is  not  Notzoi^ 
either  express  or  implied,  that  it  was  given  for  intoxicating  liqnors. 

Writ  of  entry  on  a  mortgage  dated  October  24,  1866,  given 
by  the  defendant  to  one  Coffee,  to  secure  the  payment  of  a  note 
in  monthly  payments.  The  plaintiff  read  the  mortgage  and 
an  assignment  thereof  to  himself,  dated  December  24,  1866, 
and  also  the  note,  which  was  duly  indorsed  to  him  at  the  same 
time  that  the  assignment  was  made.  The  defendant  offered 
to  prove  that  the  note  was  given  in  part  for  intoxicating  liquors 
unlawfully  sold.  This  evidence  was  excluded  by  the  court 
on  the  objection  of  the  plaintiff.  The  defendant  thereupon 
submitted  to  a  default,  which  was  to  be  taken  off,  and  the 
case  stand  for  trial,  if  the  ruling  was  erroneous. 

Titcombf  for  the  plaintiff. 

/.  Baker^  for  the  defendant. 

By  Court,  Walton,  J.  We  think  the  note  must  be  regarded 
as  dishonored  at  the  time  it  was  indorsed  to  the  plaintiff.  Fin- 
ton  V.  Kingj  4  Allen,  662,  and  was  therefore  subject  to  the  de- 
fense of  a  want  or  failure  of  consideration.  But  we  do  not 
think  the  fact  that  it  was  then  overdue  subjected  it  to  the  de- 
fense that  it  was  given  in  part  for  intoxicating  liquors.  The 
eflect  of  our  statute  is,  that  such  a  defense  shall  not  extend  to 
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negotiable  paper  in  the  handg  of  any  holder  fyt  a  valvaMe 

consideration,  and  without  notice  of  the  illegality  of  the  con- 
tract.   This  protection  is  not  limited  to  such  holders  as  take 
the  paper  before  it  is  due;  it  is  extended  in  terms  to  ^'  any 
holder  fiir  a  valuable  consideration,  and  without  notice  of  the 
illegality":  Act  of  1858,  c.  33,  sec.  27.    In  the  trial  of  such 
an  issue,  the  fact  that  the  paper  was  or  was  not  overdue  when 
the  plaintiff  took  it  seems  to  be  immaterial.    The  question  is 
not  whether  the  paper  was  or  was  not  overdue,  but  whether 
the  plaintiff  is  a  holder  for  value,  and  without  notice  of  the 
illegality  of  the  contract.    If  he  prevails  upon  these  points,  he 
brings  himself  within  the  terms  of  the  statute,  and  is  entitled 
to  its  protection.    Such  a  defense  must  be  governed  by  our 
statute,  and  not  by  the  rules  of  the  mercantile  law.    By  the 
common  law,  the  fact  that  the  note  was  given  for  intoxicating 
liquors  would  be  no  defense.    Such  a  defense,  as  weU  as  its 
limitations,  is  created  and  regulated  by  our  statute,  and  not 
by  the  mercantile  law.    Under  our  statute,  the  fact  that  a 
note  is  overdue  is  not  notice,  ei^press  or  implied,  that  it  was 
given  for  intoxicating  liquors. 
Case  to  stand  for  trial. 

CuTTuro,  KsMT,  DicKEBSON,  and  Ba&bows,  JJ.,.  concurred. 


Oh  Nora  Payabls  bt  IvsTALUfaKTS,  Aoeion  mat  bb  Bbouoht  wh«« 
ODA  of  the  initaUmentB  beoomes  due:  See  Oaplet  ▼.  Bramkmn,  64  Am.  Dee. 
1S8. 


Wabb  V.  Hbwby, 

ro7  UAxtm,  as.  I 

LoAir  Of  Monrr  ''to  bb  Pahs  whbm  Oaisbd  bob,**  »  I>0b  when  the  Iom 
ie  mede^  end  the  statnte  of  limitatioiu.  begiaa  to  ma  fieon  tliat  tuoa^ 

Assumpsit.  The  writ  was  dated  July  26, 1868.  The  plain- 
tiff introduced  evidence  tending  to  show  that,  on  July  20, 1862, 
he  loaned  the  money  sued  for  to  the  defendant,  who  agreed 
that  it  was  ''to  be  paid  when  called  for";  that  he  called  for 
payment  in  a  month  or  more  from  the  date  of  the  loan.  The 
presiding  judge  instructed  the  jury  that  the  statute  of  limita- 
tions would  commence  to  run  from  the  date  of  the  loan,  and 
that  if  six  years  had  elapsed  from  the  date  of  tho  loan  before 
the  writ  was  made,  the  plaintiff  could  not  recover.  The  plain- 
requested  the  judge  to  instruct  the  juiy  that  if  tbe  money 
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was  loaned  by  plaintiff  to  be  paid  when  called  for,  then  the 
statute  of  limitations  woald  not  commenoe  to  ran  until  it  was 
called  for  by  the  plaintiff.  But  the  judge  declined  so  to  in- 
Btract.    Verdict  for  the  defendant. 

N.  M.  Whitmorey  2dy  for  the  plaintiff. 
Clay^  for  the  defendant 

By  Court,  Appleton,  C.  J.  A  promissory  note  payable  on 
demand  is  due  instantly,  and  the  statute  of  limitation  be- 
gins to  run  from  its  date.  An  action  may  be  maintained  on 
a  bank  bill  payable  on  demanil,  but  having  no  place  therein 
appointed  for  payment,  without  a  special  demand:  Bryant  v. 
Damariseotta  Bank,  18  Me.  240.  It  makes  no  difference,  . 
though  the  note  be  *'on  demand,  with  interest  after  six 
months,"  or  to  pay  "  when  demanded,"  or  "  whenever  called 
upon  to  do  so  ":  Rice  v.  West,  11.  Id.  323;  Yoimg  v.  Weston^  39 
Id.  492;  Kingsbury  v.  Butler,  4  Vt.  458;  WaUrs  v.  Earl  of  Tha- 
net,  2  4  b.  757. 

The  debt  in  this  case  was  due  when  the  loan  was  made. 
The  defendant  is  in  no  worse  condition  than  if  he  had  signed 
a  note  payable  on  demand.  By  the  general  current  of  Ameri- 
can authorities,  the  statute  of  limitations  would,  in  such 
case,  have  commenced  running  when  the  debt  was  created. 
Whether  the  loan  was  payable  on  demand,  or  ^'  when  called 
for,"  can  make  no  difference.  It  was  payable  on  demand. 
The  statute  of  limitations  is  a  bar. 

The  exceptions  must  be  overruled. 

GuTTiNO,  DiCEEBsoN,  Babbows,  and  Tapley,  JJ.,  concurred. 


On  CiBTnncATB  ov  Deposit  ok  Notk  Payable  on  IhmAin)^  Statute  ov 
Ldctations  Bsonra  to  Run  from  the  date  thereof:  See  Brmnmwpm  ▼.  TcA- 
koA^  89  Am.  Deo.  61,  note  64.  But  see,  con/ra,  FttJlM  PohU  S.  /.  v.  Weedon, 
81  Id.  603,  and  note  to  O'Neil  y.  Brcu(ford,  42  Id.  578,  where  this  question  is 
discussed. 

Where  thbbb  la  Peomise  to  Fat  at  Indefinite  Timb^  or  on  the  hap- 
pening of  a  contingency  which  is  within  the  control  of  the  promisor,  the 
statute  commences  to  run  at  once:  McDowell  ▼.  Ooodiqfn,  12  Am.  Dec.  686. 

Where  Demand  is  NsoEasART,  Statute  does  not  Begin  to  Bun  until 
demand  is  made:  See  Jvdah  ▼.  DpoU,  26  Am.  Deo.  112;  Skarrod  t.  Woodard, 
S6  Id.  714;  Wrighi  t.  ffandUon,  21  Id.  613w 
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Gates  v.  Thompson. 

[67  Mainb.  442.] 

Hastbb's  Rioht  to  Skll  VmiiL  or  iMMiNBirr  Damobr  ov  BaooicDro  Total 
Lobs  tmm  from  the  naoeoity  of  »otiiig  before  the  owners  can  bo  oon- 
•nlted. 

Salb  bt  Mastbb  ow  Vbssbl  ov  Suoh  Pajbtb  ov  Hbr  as  Bblono  to  Past 
OwKBBS  who  might  have  been  notified  of  her  peril  in  time  to  act  in  the 
matter  before  the  eale,  bat  who  were  not  so  notified,  ia  void. 

Mastbr  mat  Sbll  Wholb  OB  Pabt  ohlt  of  Vbssbl^  aooording  to  tho  «b- 
tent  of  hia  aathority. 

Tboveb.    The  opinion  states  the  case. 

Oranger  and  Pike^  for  the  plaintiff. 

£ton  Bradbury  and  French^  for  the  defendant. 

By  Court,  Diceerson,  J.  Trover  for  the  alleged  conversioD 
of  one  sixteenth  of  a  brig.  The  plaintiffs  claim  title  as  ori- 
ginal part  owners,  and  the  defendant  as  vendee,  of  the  vessel 
at  a  sale  by  the  master  from  alleged  necessity. 

At  the  time  of  the  sale  the  master  owned  one  eighth,  his 
brother  one  sixteenth,  which  the  master  controlled;  Wads- 
worth  Brothers  five  eighths,  the  plaintiffs  one  sixteenth,  and 
the  remaining  one  eighth  was  owned  in  New  York  and  Phila- 
delphia. 

The  master,  his  brother,  and  Wadsworth  Brothers  had  their 
shares  well  insured;  the  plaintiffs  had  no  insurance.  The 
master  resided  in  Eastport;  L.  L.  Wadsworth,  Jr.,  of  the 
firm  of  Wadsworth  Brothers,  resided  in  Calais;  the  plaintiffs 
had  their  place  of  business,  and  one  of  them.  Gates,  resided  in 
Calais. 

The  vessel  went  ashore  on  an  island  known  as  one  of  the 
"  Wolves,"  in  the  province  of  New  Brunswick,  about  twelve 
miles  from  Eastport,  on  the  morning  of  July  6,  1866.  The 
master,  leaving  her  in  charge  of  the  mate,  arrived  in  East- 
port  about  noon  of  the  same  day.  He  notified  L.  L.  Wads- 
worth, Jr.,  of  the  disaster,  in  season  for  him  to  reach  Eastport 
that  evening.  No  notice  whatever  was  given  to  the  plain- 
tiffs, nor  were  they  apprised  of  the  disaster  till  after  the  sale. 

Protest  was  duly  noted,  surveyors  were  appointed,  and  the 
vessel  was  sold  at  auction  on  the  afternoon  of  the  following 
day  by  the  master,  and  struck  off  to  the  defendant,  as  the 
highest  bidder,  for  $1,650.  L.  L.  Wadsworth,  Jr.,  was  present 
at  the  sale. 

The  defendant  got  the  vessel  off  about  three  hours  after  the 


1868.]  Gates  v.  Thompson.  783 

sale,  and  she  was  towed  into  Eastport  the  next  day  after  the 
sale,  where  she  was  repaired  for  five  thousand  dollars.  When 
repaired,  the  vessel  was  worth  fourteen  thousand  to  fifteen 
thousand  dollars. 

All  the  owners,  except  the  plaintiffs  and  the  owners  residing 
in  New  York  City,  acquiesced  in  the  sale,  and  received  their 
shares  of  the  proceeds. 

The  verdict  was  for  the  defendant,  and  the  learned  counsel 
for  the  plaintiffs  have  reserved  several  questions  of  law,  but 
the  one  most  confidently  relied  upon  in  the  argument,  and 
specially  calling  for  the  careful  consideration  of  the  ceurt,  re- 
lates to  the  rulings  of  the  presiding  judge  as  to  the  legal  effect 
of  the  neglect  of  the  master  to  notify  the  plaintiffs  of  the 
disaster. 

In  general,  the  master  has  no  authority  to  sell  the  ship. 
There  is,  however,  an  exception  to  this  rule,  when  she  meets 
with  a  disaster  which  renders  it  necessary  to  sell  her,  in  order 
to  save  a  part  of  her  value,  rather  than  to  run  the  risk  of  a 
total  loss. 

The  master's  right  to  sell  in  such  an  emergency  arises  from 
the  necessity  of  acting  before  the  owners  can  be  consulted. 
He  acts  for  them  because  they  have  no  opportunity  to  act  for 
themselves.  If  they  are  present,  his  authority  to  sell  ceases. 
He  is  bound  to  exercise  the  same  discretion  that  an  uninsured 
owner  or  agent  of  the  underwriters  would  exercise  if  present. 
Hence  it  is  his  duty  to  notify  the  parties  interested  of  the  dis- 
aster, when  it  can  seasonably  be  done,  that  they  may  send 
him  instructions,  or  be  present  to  judge  of  the  situation  for 
themselves.  When  their  discretion  may  be  called  into  exer- 
cise, there  is  no  occasion  for  the  master  to  exercise  his;  there 
is  no  necessity  for  him  to  sell  when  they  may  judge  of  the 
-necessity  for  a  sale  themselves.  The  chance  of  recovering  the 
vessel  is  worth  as  much  to  the  owners  as  it  is  to  the  purchas- 
ers. They  have  a  right  to  the  benefit  of  the  choice  of  the 
alternatives  of  risking  or  selling  her,  when  there  is  an  oppor- 
tunity for  the  master  to  give  them  seasonable  notice  of  the 
disaster,  and  he  cannot  divest  them  of  this  right.  If  he  un- 
dertakes to  do  BO  by  selling  the  vessel,  the  sale  will  be  void  as 
to  such  owners.  Nor  is  it  necessary  that  the  master  should 
fraudulently  neglect  to  give  such  notice  to  invalidate  the  sale. 
It  is  the  master's  duty  to  use  the  earliest  means  ordinarily 
available  to  convey  intelligence  of  the  disaster  to  his  owners, 
irbfln  they  may  thus  be  reached  in  season  to  act  before  the 
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flale;  and  if  be  neglects  to  do  ihifl,  either  from  indifibreaee, 
carekBsneBS,  or  ignoiranee  of  duty,  the  sale  will  be  vtAi  as  to 
such  part  owneis. 

This  doctrine  has  been  established  and  recognized  in  a  har- 
monious series  of  decisioDS  of  conrte  of  the  h^hest  authority 
eyer  since  the  right  of  the  master  to  sell  the  ship  from  neoee- 
sity  was  conceded. 

*^  The  true  criterion  tar  determining  the  master's  authority 
to  sell/'  observes  Mr.  Justice  Hayne,  in  New  Efhgland  Ina.  Co. 
V.  7%€  Sarah  Ann^  13  Pet.  387,  ''is  the  inquiry  whether  the 
owners  or  insurers,  when  they  are  not  distant  from  the  scene  of 
stranding,  can,  by  the  earliest  use  of  the  ordinary  means  to 
convey  intelligence,  be  informed  of  the  situation  of  the  vessel 
in  time  to  direct  the  master  before  she  will  probably  be  loet" 

In  American  Ins.  Co,  v.  Center j  4  Wend.  55,  the  court  say: 
''The  master  is  not  authorized  to  sell  the  ship  or  cargo,  except 
in  case  of  absolute  necessity,  when  he  is  not  in  a  situation  to 
consult  with  his  owner,  and  when  the  preservation  of  the 
property  makes  it  necessary  for  him  to  act  for  whom  it  may 
concern." 

'^If  the  property  can  be  kept  safely,"  say  the  court  in  HaU 
V.  Franklin  Ins.  Co.^  9  Pick.  466,  "until  the  owners  or  insurers 
can  be  consulted,  and  have  an  opportunity,  in  a  reasonable 
time,  to  exercise  their  own  judgment  in  regard  to  the  sale,  the 
necessity  to  act  for  them  will  cease."  This  was  the  case  of  a 
ship  insured  in  Boston,  which  went  ashore  on  the  Florida 
shoals,  and  was  taken  to  Key  West,  condemned  by  a  survey, 
and  §oId  by  the  master.  The  doctrine  is  here  distinctly  laid 
down  that  the  necessity  which  will  justify  the  master  of  a 
ship  in  selling  her  is  one  in  which  he  has  no  opportunity  to 
consult  the  owners  or  insurers,  and  which  leaves  him  no 
alternative. 

In  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.  543,  the  court 
set  aside  the  third  verdict  rendered  for  the  plaintiff,  it  appear- 
ing that  the  master  sold  the  cargo,  and  broke  up  the  voyage, 
without  consulting  the  owners,  when  he  might  have  done  so  in 
season  for  them  to  act  before  the  sale. 

So,  also,  the  sale  of  a  vessel  by  the  master  on  the  alleged 
ground  of  necessity  was  held  void,  in  respect  to  the  insurers, 
because  he  neglected  to  notify  them  when  he  had  the  oppor- 
tunity. In'  this  case,  no  notice  was  given  to  the  other  part 
owners  by  the  master,  who  was  himself  a  part  owner,  though 
it  might  have  been  given,  and  on  this  aeoouat  ibe  ooort  say 
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that  "if  the  plamtiff's  claim  for  a  total  losa  stood  alone  upon 
the  fact  of  the  sale,  on  the  groand  that  such  a  sale  was  au- 
thorised by  the  exigencies  of  the  case,  and  that  thereby  the 
proiperiy  of  the  owners  was  rightfully  and  legally  divested,  it 
is  very  clear  that  it  could  not  be  maintained":  Pierce  v. 
Ocean  Ina.  Co.y  18  Pick.  83.  The  same  doctrine  has  been 
recognised  in  this  state:  Stephenson  v.  Piacataquia  In$.  Co.j  54 
Me.  55. 

The  requested  instruction  affirmed,  as  matter  of  law,  that  it 
was  the  duty  of  the  master  to  notify  the  plaintiffs  of  the  peril 
of  the  vessel,  if  he  had  the  opportunity  to  do  so,  in  season  for 
them  to  act  before  the  sale;  and  that  if  he  neglected  this  duty, 
and  sold  the  vessel,  the  sale  would  be  void  as  to  them.  It 
would  be  difficult  to  state  the  law  applicable  to  this  case 
with  greater  precision.  It  appears  from  the  evidence  that  the 
master  had  ample  opportunity  to  communicate  with  the  plain- 
tiffs in  season  for  them  to  be  present  before  the  sale,  and  that 
he  neglected  to  do  so.  Nor  is  there  any  pretense  that  he  was 
prevented  from  so  doing  by  any  misadventure,  mistake,  or 
accident.  Indeed,  the  only  grounds  upon  which  the  learned 
counsel  for  the  defendant  undertakes  to  justify  the  conduct  of 
the  master  in  this  particular  are,  that  it  is  not  necessary  to 
notify  all  the  part  owners  in  such  cases,  though  the  master  may 
have  the  opportunity  to  do  so,  and  that  notice  to  one  of  the 
part  owners  was  sufficient. 

Part  owners  of  a  vessel  are  not  copartners,  but  tenants  in 
common.  Notice  to  one  part  owner  is  not  notice  to  another, 
nor  has  one  part  owner  any  right  to  sell,  authorize,  or  consent 
to  the  sale  of  the  interest  of  his  associate  part  owner.  The 
duty  of  the  master  to  give  the  notice  in  question  extends  to  all 
the  part  owners  within  his  means  of  intercommunication.  In 
this  respect  there  is  no  distinction  between  ^^  the  small  owner  " 
and  the  large  one;  each  has  an  equal  right  to  be  present  and 
decide  for  himself  whether  he  will  sell  his  share,  or  run  the 
risk  of  losing  it,  when  the  master  has  an  opportunity  to  give 
him  seasonable  notice  of  the  peril  of  the  vessel.  This  duty  of 
the  master  is  not  one  which  he  is  at  liberty  to  perform  or  ne- 
glect at  pleasure.  Nor  will  the  same  consequences  alike  fol- 
low its  neglect  and  its  performance.  The  law  will  not  sanction 
acts  done  in  violation  of  a  legal  duty.  The  requirement  which 
the  law  makes  upon  the  master  in  this  behalf  means  some- 
thing or  nothing;  if  it  means  anything,  the  plaintiffs  were  en- 
titled to  the  benefit  of  the  instruction  requested.   The  relaxation 
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of  this  rule,  as  contended  for  by  the  counsel  for  the  defendant, 
would  fritter  away  one  of  the  great  safeguards  the  law  has 
thrown  around  the  commercial  and  navigation  interests  of  the 
country,  and  put  in  peril  those  efficient  instrumentalities  which 
have  contributed  so  largely  to  produce  the  present  adyanced 
state  of  civilixation. 

The  instruction  of  the  presiding  judge  as  to  the  effect  of  the 
omission  to  notify  "  a  small  part  owner,"  is  also  objectionable, 
as  calculated  to  give  the  jury  the  impression  that  the  master, 
as  matter  of  law,  must  sell  the  whole,  if  any,  and  cannot  sell 
a  part  of  the  yessel.  The  master  may  sell  the  whole  or  a 
part  of  the  yessel,  according  to  his  authority.  He  may  sell 
his  own  share,  and  no  more,  if  he  be  a  part  owner;  he  may  also 
sell  the  shares  of  such  owners  as,  being  notified,  give  him  au* 
thority  to  sell,  and  the  interests  of  such  part  owners  as  cannot 
be  seasonably  notified  of  the  disaster. 

"  When,"  says  Shaw,  C.  J.,  in  Pierce  v.  Ocean  Ins.  Co.^  18 
Pick.  83,  '*  a  master  stands  in  a  double  capacity,  in  one  of 
which,  namely,  as  master,  he  has  no  authority  to  make  a  sale, 
and  in  the  other,  as  owner,  he  has  such  authority,  and  makes 
a  sale,  in  whatever  right  or  capacity  be  may  profess  to  act 
his  act  would  take  effect  according  to  his  authority."  This 
case  is  conclusive  of  the  right  of  the  master  to  make  a  valid 
sale  of  the  whole  or  a  part  of  the  vessel,  according  to  the  ex- 
tent of  his  authority.  If  he  sell  the  whole  when  he  has  au- 
thority to  sell  only  a  part,  the  sale  will  be  valid  as  to  that  part, 
and  void  as  to  the  rest. 

As  the  case  must  go  back  for  another  trial,  it  is  unnecessary 
to  consider  the  other  questions  raised  in  the  bill  of  exceptions, 
or  the  motion  to  set  aside  the  verdict  as  against  evidence. 

Exceptions  sustained. 

Verdict  set  aside.     New  trial  granted. 

Appleton,  C.  J.,  and  Cuttinq,  S^ent,  and  Barrows,  JX, 
concurred. 


Mastib's  Powxr  to  Sill  Vbssbl:  See  BtOlar  ▼.  Murray,  86  Am.  0e& 
S56,  note  361,  where  other  omaee  are  collected;  Ihmocm  t.  iSeed^  63  Id.  6SS. 
note  638^  where  thie  eabjeot  is  diMuased  at  length. 
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WiTHAM    V.    WiTHAM. 

167  MaIKB,  447.J 

Onk  Co-txnant  cAKiroT  Macttain  Reflet  in  aoaimst  the  Other  for  th« 
oommon  property.  And  where  be  brhigs  such  action  againBt  hie  oo- 
tenant»  and  faili  on  that  ground,  the  defendant  ia  entitled  to  a  judgment 
for  the  retom  of  the  property. 

Replevin  for  a  mare,  wagon,  and  harness.  The  plainti£f 
was  the  wife  of  the  defendant,  who  put  in  evidence  a  bill  of 
sale  of  the  property  to  him  and  the  plaintiff.  The  jury  found 
that  the  parties  were  co-tenants,  and  returned  a  verdict  for 
the  defendant,  upon  whose  motion  the  judge  ordered  a  return 
of  the  property.    The  plaintiff  alleged  exceptions. 

Plaisted  and  Clark,  for  the  plaintiff. 
H.  Hxidsorij  for  the  defendant. 

By  Court,  Appleton,  C.  J.  The  plaintiff  and  defendant  are 
co-tenants  of  the  property  replevied.  If  one  takes  the  com- 
mon property,  the  other  has  no  remedy  by  action,  unless  in 
case  of  unlawful  conversion  or  destruction:  Strickland  v. 
Parker,  54  Me.  322.  He  may  take  it  back  if  he  can,  but  the  law 
is  well  settled  that  he  cannot  maintain  replevin,  for  one  co- 
tenant  has  an  equal  right  with  the  other  co-tenant  to  the  {tos- 
session:  Hardy  v.  Sprowle,  32  Id.  322;  Wells  v.  Noycs,  12  Pick. 
324. 

The  jury  having  found  the  fact  of  co-tenancy,  and  in  favor 
of  the  defendant,  the  presiding  judge  ordered  a  return.  This 
was  the  necessary  result.  The  action  not  being  maintainable, 
the  parties  are  to  be  restored  to  their  condition  before  the  suit 
was  instituted.  Were  it  not  so,  a  plaintiff,  without  right  to 
maintain  an  action,  would  have  the  same  benefits  as  if  he  had 
the  right.  He  would  succeed  in  obtaining  and  retaining  pos- 
session of  the  desired  property  by  virtue  of  a  suit,  which  by 
law  he  had  no  right  to  bring,  and  in  which,  having  brought 
it,  he  is  defeated.  The  plaintiff,  to  recover,  must  show  he  is 
the  exclusive  owner,  and  has  an  exclusive  right  to  the  posses- 
sion and  control  of  the  property  replevied.  This  he  has  failed 
to  do.  The  right  of  the  defendant  is  equal  to  his.  The  goods 
replevied  were  not  "  unlawfully  taken  or  detained  from  the 
owner  or  person  entitled  to  the  possession  thereof.''  They 
were  rightfully  in  the  possession  of  the  defendant,  and  the 
action  not  being  maintainable,  must  be  restored  to  him: 
Rogers  v.  Arnold^  12  Wend.  30. 
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While  the  defendant  is  entitled  to  a  return,  yet,  if  the  prop- 
erty replevied  be  not  returned,  the  meaaure  of  damages  would 
seem  to  be  only  to  the  extent  of  his  interest:  Bartlett  v.  Kid- 
der, 14  Gray,  449. 

The  exceptions  relate  only  to  the  order  for  a  retam.  Tber 
present  no  question  as  to  whether  the  wife  could  maintain  & 
suit  against  her  husband.  None  such  has  been  argued  by 
counsel,  or  is  before  us. 

Exceptions  overruled. 

GurmiQ,  Waltoit,  Dickebson,  and   Danfobth,  JX, 
ouired. 


TrOVBB  OAITNOT  Bl    MaISTADVSD  BT  QkB    TKNANT  DT    OomCOir  AOADKn 

HIS  Co-TBHANT:  See  KUgoTt  ▼.  ITooef,  96  Am.  Deo.  440^  note  443^  wliere 

other  cases  are  collected. 

AbSUMPSTT  cannot  BB  MaINTAINBD  BT  OnB  TbNAIIT  in  CoMXOH  A0JLIXST 

ma  Oo-txnant:  See  Hasmiiion  ▼.  ConiM,  92  Am.  Dee.  724^  note  7901 

Tbispass  BT  Okb  Tbkant  uf  Common  AOAnisr  bis  Oo-TBNAira;  whbzi 
CAN  BB  Maintadtxd:  See  FUberi  v.  Hoff^  82  Am.  Deo.  493,  note  496^  where 
other  cases  are  collected;  SymomU  ▼.  Harri$,  81  Id.  663^  note  608. 


Bridges  v.  Spbague  and  Pembrokb  Iron  Com- 
PANY,  Trustees,  and  Mitchell,  Claimant. 

[67  Maine,  54S.] 

Mastbr  ov  Vessel  Beoombs  Owner  pro  Hao  Vicb,  and  not  a  partner  of 
the  owner,  where  he  sails  her  nnder  a  contract  at  the  haivesy  — he  te 
Tictnal  and  man  her,  and  the  owner  to  have  half  of  her  earainge.  And 
the  freight  money  earned  during  tiie  oontinnanee  of  such  oontraci  be> 
longs  to  the  master  alone,  and  may  he  held  imder  a  timely  foreigB  at- 
tachment against  him. 

Debt  on  a  judgment  (XHomenoed  by  trustee  process.  The 
Cacts  are  stated  in  the  opinion. 

Oeorge  Walker^  for  Mitchell. 

B.  Rogers,  for  the  plaintiff. 

By  Court,  Babbows,  J.  The  creditor  of  a  Bhipmaster  who 
was  Bailing  a  schooner  on  ehares, — he  to  victual  and  man  her, 
and  the  owner  to  have  half  her  eamingss — after  the  freight 
money  had  been  earned  and  the  cargo  delivered,  as  appears  by 
the  disclosure  of  the  trustee,  summoned  the  consignee  (who 
was  to  pay  the  freight)  in  a  process  of  foreign  attachment^ 
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seeking  to  hold  the  amoant  due  for  freight  for  the  master's 
debt.  After  the  service  of  the  trustee  writ,  the  owner  of  the 
schooner  notified  the  tnistee  of  his  claim  to  the  funds;  the 
trustee  paid  the  master  one  half  the  freight  money,  which 
he  used  to  pay  the  crew  and  other  disbursements  for  the  yes- 
sel,  and  now  the  owner  of  the  vessel  appears  and  claims  the 
remainder  of  the  money. 

At  niri  prifMj  the  trustee  was  charged  for  half  the  amount 
of  the  freight  money;  and  the  case  is  before  us  on  exceptions 
to  this  ruling. 

We  think  that  neither  the  claimant  nor  the  trustee  can  have 
any  just  grounds  to  complain  of  this  ruling.  The  plaintiff 
does  not,  because  the  half  is  sufficient  to  cover  his  debt  and 
cost. 

The  owner  of  the  schooner,  who  makes  this  claim,  had  made 
the  master  the  owner  for  the  voyage.  It  is  well  settled  that 
such  an  arrangement  between  the  owner  and  master  as  ex* 
isted  in  this  case,  according  to  the  testimony  of  the  master, 
makes  the  master  owner  pro  hoc  vice^  and  creates  no  partner- 
ship between  them:  Thompson  v.  SnoWj  4  Me.  265  [16  Am. 
Dec.  263],  and  cases  there  cited. 

By  such  an  arrangement,  the  owner  is  relieved  from  any 
personal  liability  upon  the  contracts  of  the  master  for  supplies 
furnished  to  the  vessel:  Winsor  v.  Cutis,  7  Me.  261;  HousUm  v. 
Darling,  16  Id.  413;  or  to  the  shipper  of  goods  on  board  the 
vessel  for  any  malfeasance  in  the  performanoe  of  the  contract 
for  carrying  them:  Bproat  v.  Donnell,  26  Id.  185  [45  Am.  Dec. 
103].  And  he  is  also  precluded  from  maintaining  any  action 
for  freight  earned  by  the  vessel  during  the  continuance  of  such 
an  arrangement,  and  from  interposing  his  claim  as  owner  to 
prevent  the  party  liable  for  the  freight  money  from  off-setting 
against  it  any  claim  which  he  may  have  against  the  master, 
who  is  held  to  be  the  only  person  entitled  to  maintain  an  ac- 
tion for  the  recovery  of  it:  Manter  v.  Holmes,  10  Met.  402. 

When  the  owner  tk.us  voluntarily  divests  himself  of  his 
ownership  temporarily,  he  must  be  content  to  take  his  place 
among  the  other  creditors  of  the  master,  to  whom  he  has  in- 
trusted his  property.  To  the  master  he  must  look  for  the 
faithful  performance  of  his  contract;  he  cannot  call  upon  the 
shipper  or  consignee  for  a  share  of  the  freight  money.  That 
is  payable  to  the  master  only,  and,  like  any  other  credit  of  the 
master's,  must  be  holden  to  any  vigilant  creditor  who  makes 
a  timely  foreign  attachment. 
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The  owner,  by  his  contract,  has  sabstitated  the  master  in 
his  place  for  the  time  being,  and  cannot  claim  as  owner. 

In  RiehardBon  v.  Whitwig^  18  Pick.  530,  the  schooner  was 
engaged  in  a  general  coasting  business  for  the  owners.  Whit- 
ing, the  master  and  principal  defendant,  had  no  interest  in  ha 
except  as  master,  and  no  lien  for  wages  or  disboraements,  for 
all  which  he  had  been  fully  reimbursed.  He  was  not  the 
owner  for  the  voyage,  and  had  no  interest  in  the  freight  mon^ 
which  had  been  earned,  or  any  claim  to  it  except  as  agent  tv 
the  owners.  Certain  dicta  in  WiUiama  v.  WtUiamSj  23  Me.  17, 
seem  opposed  to  the  doctrine  which  we  here  afSrm,  but  they 
were  not  necessary  to  the  decision  of  that  case;  for  there  the 
freight  money  had  been  collected,  and  the  master  had  leceiTed 
his  share,  and  the  remainder  of  it  had  come  into  the  defend* 
ant's  hands  with  a  knowledge  that  the  plaintiff  was  equitably 
entitled  to  it  as  owner  of  the  vessel,  and  he  had  promised  to 
pay  it  to  the  plaintiff  when  received.  The -dicta  implying  that 
it  could  not  be  holden  by  a  creditor  of  the  master  attaching  it 
by  trustee  process  before  it  had  been  collected,  and  the  master's 
share  severed  by  his  own  act,  cannot  be  deemed  an  authority 
that  will  avail  the  claimant  here. 

Exceptions  overruled. 

Appleton,  C.  J.,  and  CurrmG,  Kent,  Walton,  and  Das- 
FOBTH,  JJ.,  concurred. 

Masteb,  wrnor  Owm  rso  Hao  Viobx  Sea  Wordim  t*  Btmi$^  S6  Am.  Dml 
S56;  Jle£ettm ▼.  On^  68 Id.  736^ note 7SS;  OUmr.  VigonmSSlLTOii, 
706;  Spnair.  iXMneff,  46 Id.  101 
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ADMivnrnuiOB  akd  Bzwdtor  ara  direct  trustoes  for  the  hein,  SM, 
•tatate  of  limitatioiia  in  favor  of  ezecator  de  §on  Uni,  39G. 
itfttate  of  limitatioiiai  when  begins  to  run  in  favor  of,  394. 
■tatate  of  limitationa,  when  begins  to  ran  in  favor  of,  against  oreditoi% 

895. 
■tatnte  of  limitationa^  when  begins  to  mn  in  favor  of,  against  legatee^ 

394. 
statute  of  limitations,  when  begins  to  mn  in  favor  of^  as  pnrohasan  al 
their  own  sales,  396. 

See  ExsouTORS  and  ADimnnBATOBS 
Admissions,  conclusiveness  of,  480. 

giving  in  evidence  at  second  trial,  480. 
improvidently  made,  relief  from,  480. 
when  bindings  480. 

withdrawal  of,  mode  of,  and  when  allowed,  481. 
AauGNMSNT  lOB  BxNiviT  07  CRSDiTOBa»  amending  affidavit  to^  208^ 

ansignee  under,  statute  of  limitations  in  favor  of,  397. 
Association,  committee  acting  for,  personal  Uabili^  of^  806w 
AiTORNXT  AT  Law,  lien  of,  459. 

Bail|  act  of  law  which  will  release,  217. 

appearance  of  principal  which  will  release^  220l 

arrest  of  principal,  when  releases,  219. 

liability  of,  what  essential  to,  223. 

misoeUaneous  instances  of  release  of,  222. 

principal,  appearance  of,  at  snbseqnent  tenii»  221. 

principal,  service  of,  in  army,  whether  relaascs  bail,  219. 

principal,  indictment  of,  for  different  orime^  whetfaer  roleasHi  222i 

quashing  indictment  releases,  222. 

release  by  arrest  of  principal  on  another  ohaige,  219,  22(^  2221 

release  by  change  of  venue,  oontinnanoe  of  oanse  for  anothar  tenii»  eftsu* 
221. 

release  by  snrrender  of  principal  to  authorities  of  aaottiar  staK  SA 

right  of,  to  surrender  principal,  218. 

surrender  of  principal  by  one,  releases  all,  218. 

surrender  of  principal,  to  whom  may  be  made,  218. 

volnntary  surrender  of  principal,  218. 
Bail  Bond,  act  of  law  which  will  release,  217. 

•onditiau  of ,  beoomiag  impossiUo  byaoiof  Qodp  sC  Ibo Issr,  «r  sC  lbs 
«bl]gss^216. 
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BiiL  Bon^  dasth  of  prindpd,  aftflr  forieitne  and  bolon  J«dsBflBi^  2ML 
death  of  principal  reUeret  mnty,  S16L 

■ickiw  of  principal  aa  aa  exeoaa  for  hia  naa  appaaiamny  217. 
awronder  of  principal,  218i. 


OomiOH  Cabbisb,  agenfa  knowledga,  ontaida  of  bia 
lnnd.62. 

liability  o^  when  terminatoa,  ISM. 
Ocnmjor  ov  Lawb^  advanoaa  made  by  faoior»  67SL 

eontract  by  agent  made  in  foreign  coontzy,  67€l 

eontract  by  mail,  wbere  deemed  made,  G09. 

eontract  of  inaaraaee,  by  what  law  govemed,  071. 

guaranty,  by  what  law  goremed,  669. 

indoraement,  by  what  law  gorened,  672. 

1»  lodf  when  controls,  668. 

mortgage  made  in  one  state  to  aeenre  notoa  made  in  anotiier,  67ft. 

note  made  in  one  atate  payable  in  another,  672. 

place  where  contract  is  deemed  to  be  made,  668-675. 
CovnuCT  by  agent  in  foreign  state  ia  deemed  to  be  made  there,  670. 

by  agent  who  aolicita  orders,  which  his  principal  mnst  approve,  670. 

ooBstmotion  of,  ia  controlled  by  law  of  the  place  where  it  is  to  be  per- 
formed, 668. 

illegal,  agent  reoeiTing  money  on,  mnst  aooonnt  tiierefor,  63w 

Illegal,  conrta  will  not  enforce,  61. 

illegal,  money  paid  nnder,  to  third  person  moat  be  aoooontad  for  by 
hbn,  62. 

illegal,  money  received  nnder,  mnat  be  paid  over,  62. 

illegality,  defense  of,  61. 

iUegality  of,  cannot  be  nrged  by  agent  who  has  i^eoeifed  moneyi  ai- 
der, 64. 

illegality  of,  promise  not  connected  with,  62. 

kx  lod  controls  validity  of,  668. 

place  where  contract  of  gnardianahip  ia  deemed  to  be  made,  669. 

place  where  deemed  to  be  made  ia  place  where  final  aaaent  ia  given,  66ft. 

place  where  deemed  to  be  made  when  made  by  letter,  669L 

place  where  takes  eSEeot,  668. 

xeaoission  for  breach  of  wamaty,  lOi. 

reacisBion  for  non-performanoe,  lOi. 

validity  of,  by  what  law  controlled,  668. 

void  where  made  wiU  not  be  enf oroed  elsewhere,  668. 
iteorvxTANGB,  name,  mistake  in  middle  or  christian  name  of  one  of  the  pir^ 
ties,  360. 

name,  party  ozeonting  deed  l^,  oaanot  deny  that  it  ia  hia  tme  nams^ 
850. 

parol  evidanoa  to  show  that  deed  waa  tntendad  for  another  party  thaa 
the  one  named  aa  grantee,  351. 

qnitdaim  deed,  grantee  of,  ia  not  deemed  a  b(maJUU  porohaaar,  181. 

to  corporation  by  a  wrong  name,  351. 

to  party  by  a  wrong  name  is  valid,  851. 
CtoBPORATiON,  aaaignment  by,  for  benefit  of  crediton^  S8& 
o^  directors  cannot  sell  to  themselves,  386w 
ito  of,  sale  of  all  of,  336. 

diraotorap  aale  of  assets  ci^  to  thenaelvei^  886. 
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OoBKnumMH,  direefconi  powan  o^  ought  not  to  inbluda  ilio  daitraotloA  ti 

the  oorporatum,  836. 
diMMMitiBVftiMM  of,  minority  of  sUekholdan  may  rasiit,  835. 
diMolation  of,  eflfoct  of ,  on  ■inti  and  obligations  o^  830,  837. 
diMolntMn  of,  not  aooompliihod  hy  nle  of  all  ito  aMati,  836. 
dnddrndiy  appfopriation  of,  to  debts  ol  stockholders,  764. 
diridsaids  belong  to  holder  of  stock  at  tima  they  are  declared»  76& 
diridends  defined,  761. 

diridends,  discretion  of  directors  in  declaring,  762. 
diridends,  equity  o^y  compel  directors  to  declare,  762. 
diTidends  inolnde  all  distrilmtions  to  stockholders^  761. 
dindends  may  be  paid  to  him  in  whose  name  the  stock  stands^  702i 
diTidends  most  be  equal,  763. 
dividends  most  be  paid  ont  of  net  profits,  762. 

diridsnds,  payment  to  whom,  and  in  what  monoys  may  be  made,  762i  76IL 
diridends,  recorering  back,  when  improperly  paid,  764. 
diTidends,  remedy  for  recorery  of,  763. 

diTidends,  right  to^  as  between  remaindermen  and  life  tenant,  766. 
diTidend%  stockholders,  daims  of^  aro  subordinate  to  those  of  orediton^ 

761. 
diTidends,  stockholdsrs  entitled  to^  as  soon  as  declared,  761. 
.    diTidends,  stockholders  haTC  no  right  to^  till  declared,  76L 
franchise  of,  cannot  be  couTeyed,  834. 
franchise  of,  is  not  subject  to  ezeontion  ssls,  836. 
Impracticable,  sale  of  all  assets  of,  is  Justifiable^  836. 
name,  conveyance  to,  by  wrong  namo^  861. 
net  profits,  what  are,  762. 

prosperous,  stockholders  may  resist  ssls  of  all  assets  of^  886w 
sale  of  all  its  assets  by,  334. 
sale  of  all  its  assets  does  not  dissolve,  836. 
sale  of  all  its  sasets,  implied  power  to  make,  888L 
sale  of  all  its  assets  to  another  corporation,  334^ 
sals  of  all  its  asssts  to  snother  oorporatioii,  payment  to  banads  in  stssk^ 


ssle  of  assets  of  gmui  public  corporation,  884. 

sale  of  sasets,  power  of,  is  unlimited,  except  by  statnte^  834i 

stock  diTidend,  to  whom  may  be  made,  763. 

stockholders,  creditor's  bill  against,  to  rsoorer  diTidands  improperly  paid 

to,  764. 
stockholders,  indlTidual  liability  o(  did  not  exist  at  oommon  law,  483. 
stockholders,  indiTidual  liability  o^  debts  to  which  extends^  486. 
stockholders,  indiTidual  liability  of,  for  torts,  486. 
stockholders,  individual  liability  of,  imposed  by  statute,  is  not  a  lorfslt- 

ure  nor  a  penalty,  433. 
stockholders,  individual  liability  o^  is  for  benefit  of  creditors^  and  mnsi 

be  enforced  by  them,  433. 
stockholders,  individual  liability  of^  Is  primacy,  434. 
stockholders^  individual  liability  o(  Judgment  sgsinst  ooipofatioB,  offeet 

of,  436. 
stookholders^  indivldiial  liability  o(  statntss  imposing  an  stristly  cob- 

strued,433. 
■loQkholdsn^  IndiTidual  liability  «l^  wbaM  stooUioldsn  «nfindfd  withl% 
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CoBPOBATioH,  ttoeklioldBn,  iBdiTidoal 
other  lUto,  433. 

■ftookholdera,  indiTidiial  liability  of,  whetfa«r  ezifli  until 
oorpontion  has  been  exhaaited,  434. 
OoTDiAiiT  fOB  Qunr  Enjotm kmt  is  implied  in  oontraot  for  leaner  JdflL 
GOTBHAMT  OF  Skisik,  Consideration  paid,  ia  the  measore  of  damngea.  74. 

eonaideration  paid,  parol  eridenoe  to  show,  in  actions  for  braneh  #4  74, 

oosts  in  ejectment  snit,  reoorery  of  as  damages,  73. 

damages  for  breach  of,  73. 

damages  for  breach  o^  interest  when  allowable,  76. 

damages  for  breach  of,  nominal  when  allowable,  77. 

damages  for  breach  of,  where  consideration  of  deed  oannot  ba 
tainea,  70. 

damages  for  breach  of,  where  action  is  by  aasignee,  75. 

damages  for  breach  of,  where  grantee  bnys  in  ontstanding  titla»  7iL 

damages  for  breach  of,  where  there  has  been  no  onster,  76L 

damages  for  partial  breach  of,  78. 

damages  for  technical  breach  of,  76. 

improyements,  Talne  of,  when  recoverable  on  breach  of,  73L 

increased  valne  of  land,  not  recoverable  on  breach  of,  73. 

prior  deed  of  right  of  way  to  railway,  whether  a  breach  of,  M 
Obimihal  Law,  legal  accoantability  for  orime^  tests  o^  639. 

malice,  when  implied,  450. 
OBOPi^  growing,  axe  personalty,  344. 

Damaois,  liquidated,  what  are,  631. 

measure  of,  for  breach  of  covenant  of  seisin.  73-79. 
DBmrniON  of  dividend,  761. 

of  orcQnary  care,  96. 

Babbmxiit,  sale  of  land,  when  deemed  snbjeot  to^  89. 

when  does  not  constitute  breach  of  covenant  against  anoBmhraacs%  Ml 
Khplotbb  and  Emplotbb,  fellow-servants,  who  an^  627. 

machinery,  duty  to  supply  new  and  safe,  627. 

negligence  of  one  employer  whereby  another  Is  injnrsdt  627. 
BviBBNOB  of  character  on  trial  for  manslaughter,  543. 

of  value  of  lands,  where  they  have  no  regular  market  value,  647. 
KuuuTiOK,  exemption  of  mower,  110. 

exempt  property  may  be  given  away,  and  creditom  cannot  aswil  tbs  gif^ 
152. 

redemption  by  redemptioner  transfers  oertifioate  of  nle^  271. 

nle  en  iimum  not  void,  169. 
BSBQUTOBB  AiiD  ADMiKiBTRATOBa  are  chargeable  with  iBtHust  foT  ladMib  M 

interest^  charging  against  for  laches,  296. 

interesty  charging  against  for  using  moneys^  297. 

interest^  compound,  when  may  be  charged  with^  298L 

interest^  genml  rule  as  to  charging  with,  296. 

interest  on  assets  in  tlieir  hands,  296^ 

infeersst^  rate  to  be  charged  against^  296L 

intarsst  reoeived  must  be  accounted  for,  297« 

interest^  iHien  not  chargeable  with^  299. 

iBfeatnaants,  duty  o^  to  make^  297. 

leaacnahle  time  within  which  to  **^*^^  297. 


j 
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CxBOUTOBS  AND  AmaNXSTRATOBa,  mingling  money  of  estate  witii  their  em^ 
charging  with  interest  becanae  of,  2d8. 
iningling  money  of  estate  with  their  own,  what  is,  298. 
rents  received  by,  which  did  not  come  from  lands  of  deoedsnt^296b 
unreasonable  delay  in  settlement,  what  is,  297. 

See  ADMnaamiATOBS  and  Exsoutobs. 

Famxlt,  head  of,  who  is,  663,  684. 

need  not  all  reside  nnder  same  roof,  684. 


GvAKAinT,  contract  of,  where  deemed  to  be  made^  669. 

HoMXflTKAD,  conyeyaace  of,  cannot  defraud  crediton»  168. 

purchase-money  of,  assignee  of  note  given  for,  676. 

purchase-money  of,  advanced  by  third  person,  676. 

purohase-muney  of,  money  borrowed  to  pay,  676. 

purchase-money  of,  mortgage  to  secure,  674. 

purchase-money  of,  no  exemption  against^  674. 

purchase-money  of,  what  is,  639. 

purchase-money  of,  who  may  be  subrogated  to  ▼endor's  li^iti  yMk 
spect  to,  676. 

vendor's  lien  has  precedence  trrer,  674. 
HusBAUD  AND  Wm,  crops  raised  by  husband  on  wife's  land^  177. 

each  may  constitute  the  other  his  or  her  attorney  in  laet^  690L 

statutes  relating  to  contracts  between,  699. 

Illigal  Contraots,  agent  receiving  money  under,  63. 

agent  selling  property  cannot  defend  against  his  prinoipaly  64. 

agent  of  unlawful  corporations  need  not  account  to^  66. 

for  nle  of  liquor,  66. 

lottery  tickets,  action  to  recover  money  received  from  aala  o(  61. 

of  partnership,  partner  cannot  reoover  under,  66. 

recovery  of  money  collected  under,  66. 

recovery  of  money  received  from  sale  of  smuggled  good%  66L 

stolen  bond,  action  to  reoover  moneys  received  for,  66. 

treasurer  of  horse-fatir  association,  64. 

with  alien  enemies^  66. 
Insurahcb,  balance  struck,  action  for  without  suing  on  poliK^t  497* 

waiver  of  breach  of  warranty,  497,  604. 

warranty  against  smoking,  breach  of^  what  is»  604. 
bmBVXKOB,  cannot  urge  irregularities,  722. 

Jodombut,  correcting  by  proceeding  in  equity,  646. 

relief  against  in  equity,  646. 

void  may  be  vacated  at  any  time,  638. 
JvnoMMtn  BT  CoNFBBSioN,  affidavit  to  statement  for  enfUdimy  «l^  S77. 

agents  when  may  confess,  278. 

entered  by  derk  for  sum  dififorent  from  that  eonfawe^  276. 

execution  on  before  entry  of,  is  void,  277. 

lor  mooey  not  yet  due,  276. 

if  rarely  voidf  276. 

of  one  of  two  defendants,  277. 

partnir  oannot  oonfen  against  flnn,  S77. 

■titemsnt^  defsoti^  eraditors  may  avoid  for,  276. 
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JinMHSirr  bt  Cuhimmon,  stetenMiit,  defactiiii,  donofeiiMteYvUi  SIIL 

■tetenMnt,  whether  eeaential  to,  275. 

to  Moiire  fntore  adyanoes,  876. 

withoat  credxtor'e  knowledge,  276. 
Judicial  Sals,  confirmation  cannot  validate  Toid,  668. 
JVBT  Trial,  inatmctiona  after  jury  hare  retired,  120^  186. 

instmotiona  aa  to  conaeqnences  of  verdict^  120. 

inatractiona  aa  to  legal  effect  of  evidence,  127. 

inatnictiona  aaking  for,  when  and  how  ahoald  be  done,  19&. 

inatractlonB  oonflioting,  aa  ground  for  new  trial,  129. 

inatnictiona^  def ecta  in,  dnty  of  party  to  aak  that  th^  h%  MippUad»  UL 

inatraotiona,  dnty  of  oonrt  to  give,  120. 

inatractiona,  dnty  of  jnry  to  follow,  129. 

inatmotiona,  error  in,  mnat  be  affirmatively  ehown,  ISS. 

inatractiona,  erroneoaa,  wiien  groond  for  levi'ial,  181. 

inatractiona,  evidence  must  be  prcacrved  to  enable  appelkto  Marl  to 
Jndge  oorreotneaa  of,  187. 

inatractiona,  exception  to^  la  neoeenry,  ISOi 

inatraotiona,  ezoeption  to^  lailare  to  t^e,  waiv«a  emc^  188L 

inatractiona,  ezoeption  to^  when  not  reqnired,  138. 

inatractiona,  exception  to»  when  moat  be  taken,  184. 

inatraotiona  favorable  to  party  cannot  be  objeotad  to^  U& 

inatractiona,  form  of,  124. 

inatractiona,  farther,  how  obtained,  110. 

initmctiona,  general,  exception  to^  118,  186. 

inatraotioaa,  harmleea  and  inmiaterial,  131. 

inatractiona,  how  made  mattera  of  record,  123^  186L 

inatractiona  in  absence  of  coonsel,  131. 

inatraotiona  in  criminal  cases,  120. 

initmctiona,  maVmg  part  of  the  record,  186. 

inatmctions  may  be  given  withoat  reqaest  of  either  pvty,  118L 

inatrnctions  misleading,  thoagh  correct  aa  an  abatraot  propoalllaii,  UQl 

inatraotiona,  modifying,  123. 

inatractiona  more  specific,  how  obtained,  119. 

inatractiona  mast  be  asked  for,  118.- 

inatraotiona  most  be  given  aa  reqnested,  or  elae  refaaed,  121, 124. 

inatractiona,  new  trial  for  disregarding  erroneoas,  129. 

inatractiona,  new  trial  granting  for  giving  improper,  or  refosiiig  proper^ 
129. 

inatractiona,  objeotiona  to,  cannot  be  firat  made  in  appeUato  ooaiii  181 

inatractiona,  omiaaion  to  give,  118,  119. 

inatractiona,  oral,  aa  ground  for  reversal,  121,  122. 

inatraotiona,  oral,  directiona  to  reject  evidence  are  not,  122. 

inatractiona,  oral,  reading  of  printed  atatatea  aa  part  of,  122. 

inatraotiona,  party  deairing,  mast  aak  for  in  writing,  120. 

inatractioQa,  refoaal  beoanae  already  given  in  anbatanoe,  127. 

inatraotiona,  refaaal  becaaae  conflicting,  indefinite,  or  ambigooiu^  127. 

inatractiona,  refaaal  becaaae  immaterial,  127. 

inatractiona^  refaaal  becaaae  not  wholly  correct,  123. 

inatractiona,  refasal  becaase  there  is  no  evidence  to  baae  them  npon,  Ul« 

inatractiona,  refaaal  becaase  they  need  explanation  or  qaalifioation,  127> 

inatractiona,  refasal  beoanae  too  broad,  124. 

inatraotiona,  refaaal  becaase  verbose  and  namerona,  124. 
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JtaT  Tbial,  initniciiansy  z«fiunl  to  gKne^  12QL 

fantniffiiffniH  i«fiiMd  to  giro  in  tho  Ungnago  aakad^  ML 

instnictions,  reqnestp  for,  how  prefenred»  123»  194. 

iiMfanofei<im»  ToqnostB  for,  mleo  rfigardinfr  125. 

inBtrnctiozia,  requests  for,  when  must  he  made^  126. 

iutrnotioiis^  ri|pits  of  pftrtiM  to^  120L 

instraotioiiB,  rights  of  parties  to  haye,  applioable  to  effrj  poiaAb  UH 

Instmotions,  specifio  ezosptiooa  nnsentisl  to  review  d,  118. 

instraotions,  specifio  ohjeotiona  to^  136. 

instnictioiiSi  statute  requiring  reporter  to  take  down,  is  mandatary^  Itt 

instractions  that  evidence  is  insofficient  to  maMai  aotiia»  127. 

InstniotioiiSy  waiver  of  wnttoOf  128. 

instraotionsy  withdrawal  of^  120i 

instractionsy  written  waiver  o^  statsto  presorihing  whak  i%  USL 

instractionsy  written  evidence  may  be  expounded  in,  120. 

instractions,  writing,  when  most  be  in,  120^  121. 


yAifc»T»n  Woman  can  contract  for  repair  and  betterment  of  her  eslata^ 

oan  contract  only  with  respect  to  her  separate  estate,  606^  614. 

eonveyanoo  by,  how  exeonted,  606. 

ounveyaace  by,  neoessity  of  husband's  jcaning,  602;  604. 

conveyance  by,  statutes  concerning  602. 

oefvcnants  by,  in  deeds,  effect  of,  607,  606. 

dower,  release  o^  by,  607. 

homestead,  release  of,  by,  607. 

hnsband's  control  and  use  of  her  property  does  not  sabjeel  it  to  hlf 
debts,  636. 

mechanic's  lien  against,  699. 

personal  property,  power  to  deal  in,  608. 

power  of  attorney  to  husband,  099. 

power  to  oontract  with  third  persons,  statutes  ooneemiiig,  60L 

■de  trader,  statutes  conoeraing,  609. 

statutes  conferring  power  to  contract,  699. 
llAjruTAcruBSD  AsTiOLXs,  right  to  return  where  they  donoi  aooompUsh  their 
purpose,  104. 

vendee's  duty  to  return  defeetive,  104. 

warranty  of  soundness  implied,  IOC 
liaOHAiiio's  LiEir,  materials  furnished  become  part  of  the  land,  236L 
ICsiiTAL  WsAKinBBg  setting  aside  deed  for,  491. 
MOBTOAGB,  chattel,  permitting  mortgagor  to  sell  and  rsplaos  property^  606l 

made  in  one  state  to  secure  note  made  in  another,  676. 

power  of  sale,  irregularities  in  pursuing,  667. 

power  of  sale,  in  notice  of  sale  under,  irregularities  in,  667. 

power  of  sale,  when  passes  to  assignee,  667. 

power  of  sale,  revivor  of  in  favor  of  one  loaning  money  to  pay  ofl^  109. 
IfmnoiPAL  CoRPORATioif,  change  in  charter  does  not  sflbet  existing  ofdi* 
nances,  638. 

Judgment  against  is  oondusive  in  tmrncUuimB,  688. 

limitation  on  powers  of,  488. 

patented  artioles,  power  to  oontraot  for,  212L 

H!AMl^  hnt  one  christian  or  baptismal  is  reoogniifidj,  86QL 

to  psrtgr  by  wrong  nasas,  361. 
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Nami^  mktikA  in  cr  omisnon  of  middle  iwine»  S5Q. 

parol  eridfliioe  to  thow  that  wrong  name  was  inwirtied  la  deed,  S61. 
NaouoiNGBy  alight  will  not  prerent  recovery,  96. 
NaoonABLB  Ihstbumvht,  indoreement  ia  goremed  by  law  of  plaee 
made,  872. 
made  in  one  state  for  deliTery  in  another  is  governed  by  law  of  lh»  la^ 

ter,  672» 
•tipolations  in,  wfaksh  do  not  impair  negotiabilt^,  64 
NoncB  given  by  poeiesBion  of  land,  619. 

PABTinoN,  parol,  valids^  of^  471. 

Placb  where  contract  is  deemed  to  have  been  made^  668-676* 

PowBR  or  Sale,  execation  of,  by  agent  of  tnistee^  667. 

in  mortgage,  iiregnlarities  in  pnrsoing,  667. 

in  trast  deed,  constmction  of,  668. 

in  trust  deed,  innocent  purchaser  nnder,  667. 
PUBORiPnoN,  intenmption  in  possession  defeats,  882. 

282. 


Railroad  condvctor,  command  of,  when  equivalent  to  aetnal  foroe, 

Gondnctor,  in  removing  persons,  acts  within  scope  of  his  antbctity, 
RncAnrDBRMAN,  right  of,  to  dividends  of  stock,  766. 
RiPUBVUC,  officer  is  protected  in  seising  property  specifically  described,  9L 

8alb  by  agent  who  solicits  orders,  where  deemed  made,  670. 

of  personal  property,  valid  where  made,  will  be  enforced  elsewhere^  671^ 

where  deemed  to  be  made,  670. 
Slander  of  title,  what  actionable,  168. 
Statutb  or  LncrrATiONS,  agent,  when  begins  to  ron  in  favor  of,  893^ 

assignee  for  benefit  of  creditors,  statute  does  not  ron  in  favor  of,  807. 

administrators  and  ezecntors,  when  begins  to  run  in  favor  of,  894  9iL 

bailor  and  bailee,  effect  of  statates  between,  899. 

eeaUii  que  truUf  when  barred  by,  308. 

express  tmst»  lapse  of  time  as  a  bar  to»  392. 

express  tmst»  statute  does  not  operate  against,  889. 

express  trast,  what  will  put  statute  in  motion,  891. 

factor,  when  begins  to  run  in  favor  of,  393. 

guardian,  when  begins  to  run  in  favor  of,  396. 

implied  trusts,  arising  from  fraud,  statute  begins  upon  disoorvry  e^  ML 

implied  trusts,  operation  of  statute  in  cases  of,  890,  891. 

moneys  held  in  trust  or  on  deposit,  statute  does  not  raa»  8811 

partner,  when  begins  to  run  in  favor  of,  894 

resulting  trast,  when  begins  to  run  against^  897* 

Tax,  curative  statutes,  validity  of,  213. 
right  to  reassess,  212,  213. 

TRUffis,  lapse  of  time  as  creating  presumption  against^  898L* 
statutes  of  limitation,  in  cases  of,  380-399. 

Trustor  and  Trvstex,  statute  of  limitations  between,  389,  881. 
statute  of  limitations  in  cases  of  express  trusts,  391.  • 
statute  of  limitations,  knowledge  by  trustor  of  renunciation  of  tns^ 
statute  of  limitations,  operation  against  implied  trusti^  891. 
statnta  of  limitations,  running  against  latter  binds  former,  898. 
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Tmmmamcm  Lctw»Mi  allflgaiioiu  and  proof,  MS. 

WMMMB€faaMAMf  cbunagM,  meunre  of,  ftgaiost,  for  fafliiM  H  itXtwm  wllflit 
•tond  with,  671. 

reooipt  o^  contradicting  and  ezplaining,  178. 

receipt  of,  only  binds  for  nfe  delivery  of  good%  17& 

receipt  of,  negotiability  of,  178. 
Will,  Icati  rebotting  presumption  ol  rerocatioa,  466. 

loal^  whmk  may  be  probated,  466. 
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AOOQKD  AND  SAHSFACTIOK 
Sea  GOMFBO] 


AQKNOWLraOMBin& 
Sea  HamnraAM;  MivcAavk 

ADULTERY. 
Sea  SuNioi'iuii. 

ADVANOEMBNTS. 

See  Hratbb  or  DiCBOJWfs;  Wtum, 

ADVERSE  POSSESSION. 

L  drar  AHD  BzcLUBivs  PoesxasioN  or  Grist-mill^  ahd  Obdrmoll  Pbiti- 
liioi^  for  upwirds  of  twenty-two  years  confers  upon  the  possessor  a  good 
title  thereto^  eren  against  one  to  whom  he  had  oonveyed  the  same  prior 
to  his  taking  snch  possession.    Hhies  ▼.  Hofnnson,  772. 

ft  SiATon  Pbotidino  THinr  Tien  Yeabs'  Abversb  PossHBioir  tntmoL  Tax 
Died  shall  har  title  of  original  owner  applies  to  snch  possession  com- 
nsBoing  before  tko  passage  of  the  stafcnte^  if  a  reasonable  portion  of  the 
term  remained  after  its  passage  in  which  he  might  have  commenced  suit; 
otherwise  the  former  limitation  of  twenty  years  applies.  Meddem  y. 
MkuBtj  OB. 

ft  AsmasM  Vomatmofs,  to  bb  Atailablb  as  DBrBirn,  ob  as  Tttlb,  must 
HAVB  bun  Continuous  both  in  time  and  in  interest.  A  party,  in  order 
to  make  up  Are  years  of  adverse  possession,  cannot  add  to  his  own  pos- 
session that  of  those  who  preceded  him,  when  he  did  not  enter  into  pos- 
ssssien  under  or  tfarongh  them.    San  Frtawkto  ▼.  FtMe^  S78. 

A  AasntTiur  oir  Biobt  or  Poouasnnr,  whbthbb  bt  Wobss  ob  bt  Aotion, 
is  hot  the  equivalent  of  possession  in  fact  for  the  puposee  of  the  statute 
of  limitations.  If  the  continuity  of  possession  is  broken  by  fraud  or  a 
wrongful  entry,  the  protection  of  the  statute  is  lost    Id, 

ft  Wbbbb  DBnoriMUffT  Glmdosq  BsBxrir  or  Statvtb  ot  LmneAiiiMiB  has 
MOT  Bflm  Dt  BoflSBmoN  five  years,  but  seeks  to  sdd  the  possassion  of 
his  predecessor  to  that  of  his  own,  his  predecessor  wJU  b«  deemed  to 
hare  held  insBbordiiiatioB  to  the  true  title>  nnlsas  he  shows  a  privity  be- 
twasn  himself  and  his  predecessor;  and  if  he  does  not  show  sneh  privity, 
ha  eaoBoi  disputo  tins  presmnpiion,  sod  shofW  that  his  pradeoessor  did, 
ia  faot^  hold  adreraely.  id, 
▲m.  l>Ba  You  XCIX>61  an 
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noir,  and  tfaa  partiM  ■tipnbto  that  tfaa  plaintiflP  naw  vm  in 

tmt  the  stipolatioa  admiia  title  to  hftTe  been  in  the  plaintifl^  tiie  atipol^ 

tion  will  be  oooetnied  m  haTing  relerenoe  to  motntl  pnwwwiinii      itL 


AGENCY. 

1.  TmAManm  Bkflotxd  bt  MiLL-owirsE  to  Dbjvxr  Floub  to  ^>-**^^**^^ 
OoMFAHT  for  tnnsportation  bee  no  pofwer  by  Tirtiie  ol  bis  employiiisat 
to  direct  the  deliTery  of  the  floor  by  the  oompsny  to  a  third  peivan;  and 
the  agents  of  the  company  are  bound  to  know  thia^  and  if  they  so  deliver 
the  floor,  the  company  is  liable  aa  for  a  conyersion.  Sawfftr  t.  CWoqpe 
tic  ley  Co,,  49. 

S.  8rATnixiiT  of  Tiambtbi  or  Bkflot  or  Mill-owhsb  tbix  Flouu  Db- 
LXTBBSD  BT  Hde  to  a  rsilroad  company  was  "for"  a  certain  pecwm 
doea  not  imply  that  it  was  to  be  delivered  by  the  company  to  him  wiih- 
oot  farther  instrootions  from  the  owner.    Id, 

t.  PnnroiPAL  n  Liable  bob  Damaobb  Sostainbd  ibom  Act  or  AoBrr,  which 
is  within  the  general  scope  of  hii  snthority,  or  which  ii  spedslly  ap- 
prored  by  the  principaL     Klim  t.  Oa^iral  P.  B.  R.  Co.,  282. 

4,  Pabtnbbs  Who  hatb  Authobixbd  thbib  Aobmt  by  written  power  of  aS- 
tomey  to  draw  bills  of  exchange  against  them,  and  paid  aodi  billa  wfaan 
drawn,  thns  indocing  the  poblic  to  believe  him  their  sgent,  cannot  aToid 
payment  of  a  bill  drawn  by  him,  on  the  groond  that  it  waa  onanthoriasd 
by  them.    Oaidwell  v.  NeU,  19S. 

See  Common  Cabbibbs,  7-9;  Ibbubaitob,  2^28. 

AKIMAL& 
See  Common  Cakbucbs,  6;  Exbmftions. 

ARBITRATION  AND  AWARD. 

1.  AwABD  OB  Abbitkatobb  WILL  NOT  bb  Vacatbd  ON  Gbounb  of  s  mistsVs, 

alleged  by  the  party  moving  to  vacate  to  have  been  made  by  him  in  hii 
testimcmy  on  the  hearing,  in  reepect  to  a  matter  to  which  his  attentioB 
was  distinctly  called.    Bamerq/t  v.  Orover,  195. 

2.  AwABD  bt  Abbitratobs  in  General  Teems  that  Include  all  matten 

Bobmitted,  without  specific  mention  of  any  particolar  matter  or  all  nuit- 

ters  as  passed  open,  is  sofficient,  snd  is  to  be  constroed  as  indudiog  all 

the  matters  sobmitted.    Id. 
8,  Bbsobiftion  or  Note  in  Award  as  "  the  note  of  A  fi^**  is  not  oncertsin, 

if  the  note  can  be  identified  by  extrinsic  evidence.    Id, 
4.  Awards  should  be  Fairlt  and  Libeeallt  Construed^  with  a  view  tt 

give  them  eflEect^  and  to  accomplish  the  ends  of  jostioe  and  the  intea- 

tiona  of  the  parties.    Id, 

A&SIQNMENTS. 

1.  AanoNMENT  or  Part  or  Entire  Demand,  unlbsb  with  Cqnbent  oi 
Dbbtob,  Is  void  at  law,  bnt  in  eqnity  the  role  is  othsrwise.  Ormm  v. 
AUMdk,  423. 

2.  AVEBMBNT  OB  C0N8BNT  OB  DbBXOB  TO  AHIOHXBNT  OB  PaBT  QW  DbMANB 

was  necesssry  at  common  law  to  enable  the  creditor  to  recover;  hot 
nnder  the  California  Code,  which  follows  the  eq[oitable  doetrine^  a  com- 
plaint is  not  demorrable^  for  lack  of  facts,  if  it  fsils  to  contain  mdk 
avwment.    Id. 
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5.  Aanoim  of  Past  ov  Batire  Demand  mat»  in  Caldobnia,  Rioovbr 

nr  HIS  Own  Nami^  without  making  the  holders  of  the  remainder  ef 
demand  parties,  if  the  debtor  consented  to  the  assignment;  bnt  if  he 
did  not  oonsenti  the  oomplaint  will  be  bad  on  demurrer  for  want  of  par- 
ties»  unless  the  other  holders  are  joined.  Id, 
4.  Atermsnt  in  Complaint  in  Action  upon  Assionment  ov  Part  or  Bntolb 
Demand  in  the  following  words,  "  of  which  said  assignment  defendants 
have  had  dne  notice,"  is  not  an  allegation  that  tho  dsfeodsats  know 
of  or  assented  to  the  assignment  at  the  time  it  was  madti    §dL 

See  Absumfsit,  4;  EsxoPFsi^  14. 
ASSUMPSIT. 

1.  PltOFBZROS  07  LOTTEBT  WhO  EmFLOTS  PeBSOR  TO  SbLL  TkOKBTB^  ANB 

Bboeitb  Pbooeeds,  cannot  recover  the  proceeds  from  him,  the  sale  of 
lottery  tickets  being  criminal  by  statute;  for  the  obligation  to  pay  over 
the  money  received  for  tickets  is  so  connected  with  the  illegal  contrsd 
to  sell  them  as  to  be  inseparable  from  it,  and  a  court  will  not  lend  its 
aid  to  enforce  it.    Lemon  v.  Groashojif,  58. 

%  Pbooebds  07  Sale  07  Lottebt  Tickets  Paid  bt  Agent  iob  Sale  thebrob 
to  another  agent  for  their  sale,  with  directions  to  pay  them  over  to  the 
proprietor  of  the  lottery,  may  be  recovered  by  the  latter  from  the  second 
agent,  for  his  obligation  to  pay  over  this  money  is  diBConnected  from  his 
illegal  contract  to  sell  tickets.     Id, 

8.  Monet  Paid  to  Thibd  Pebson  fob  Use  of  Plaintiff  may  be  recovered 
from  such  person,  though  the  money  is  the  proceeds  of  an  illegal  trans- 
action.    Id, 

4.  Money  Ck>LLECTED  upon  Judgment  undeb  Invalid  Assignment  mat  be 
Regovebed  of  the  assignee  by  a  judgment  creditor  of  the  party  right- 
fully entitled  thereto.     Blood  v.  Maixwey  435. 

6.  Pabtt  Wbonofullt  Recovebing  Damages  against  Thibd  Pebson  is  not 

Liable  to  Plaintiff  Who  is  Really  Entitled  to  Such  Damages. 
Where  0.  and  S.  have  obtained  and  collected  a  judgment  against  R.  for 
damages  for  the  taking  and  conversion  of  property  alleged  to  belong  to 
C.  and  S.,  D.  cannot  compel  C.  and  S.  to  pay  over  the  amount  to  him,  on 
the  ground  that  the  property,  in  fact,  belongs  to  him.  Deni  v.  Cotz* 
hanuen.  111 

See  Wabehousemen. 

ATTACHMENTS. 

1.  PUBPOSE  OF  AlTAOHMENT  18  TO  HOLD  PbOPEBTT  OF  DEFENDANT  AS  SeCUB- 

ITT  for  such  judgment  as  may  be  rendered,  and  when  the  judgment  is 
rendered,  and  becomes  a  lien  upon  the  property  attached,  the  lien  of  the 
attachment  becomes  merged  in  that  of  the  judgment,  and  its  only  effect 
thereafter  is  to  preserve  the  priority  thereby  acquired,  which  priority  is 
maintained  and  enforced  under  the  judgment.  The  attachment  lien 
does  not  revive  on  the  expiration  of  the  judgment  lien.  Bagley  v.  Ward^ 
266. 
1  United  States  Mabsbal  may  Attach  Pbopebtt  without  Seeing  It  ob 
Touching  It.  His  duty  is  performed  by  taking  it  into  his  custody,  not 
fNOJui  foTiiy  bnt  by  placing  some  person  in  charge,  and  making  a  return 
on  the  writ.  The  marshal  thenceforth  becomes  chargeable  with  its  safe* 
keeping.    Janf  v.  McOmrh^  556. 


H  Dmst  AMD  LuBomr  of  Uhiisd  Bta 

VmamoT  a  ho  Oonomr.  — When  ha  hu  fwkim  praperly  isfeo  bk 
uortmly  nndir  a  prooow  Ir  umii  iaraad  mit  of  a  admisal^  oon^  tin 
owiMr  is  mliwwd  of  »11  wuomi  about  it,  uid  is  i&st  rs^iiirad  to  ba  pres- 
ent to  protect  it.  The  sole  xasponnbili^  of  its  ssfo^kwapiTig  is  Qpoa  tbe 
cAtar;  it  is  bis  duty  to  lua  doa  diliganoa  to  kaap  it  8b£^  and  ha  viU  bs 
liabla  to  tha  owner  for  any  damage  to  the  pvopartyraaalting  inaok  a  want 
of  aaak  ^ligenoB.    Id. 

lb  "Dua  Oiluvob"  BaqinxBD  ov  Onuaa  nr  Xicnro  Gasa  of  Fsfimrr 
Attaohbd  under  prooaas  ja  ram  is  sncb  diliganoa  aa  a  oarefol,  pendant 
man,  of  reasonable  sense  and  jndgmenti  might  reasonably  be  ezpooted  ta 
take  if  the  property  belonged  to  himaelf.     Id, 

S.  Unitid  Statu  Mamhal  Alohb  a  Liablb  fob  Kfouqxht  asb  Isju- 
BXOU8  AcTB  OF  HiB  DxpUTT  Or  assiatanta  in  taking  osve  of  attaebed 
property*    Td, 

C  Jhnr  A9D  LiABXLiTr  of  Uhtrd  Stath  Mabcttat,  ab  to  SnukM-rvo 
Takkv  bt  Him  undbb  Psoons  nr  Rbk.  — If  be  putt  the  tog  in  charge 
of  a  oasto£aa,  and  while  so  sitnatad,  it  apringa  a  leak  and  ahiks^  for  vaat 
of  proper  care  and  attention  on  the  part  of  the  costodian,  tbe  mamhiwl  ia 
liable  to  the  owner  as  well  as  to  the  libellant  for  tiie  damage  oooaaiooed 
thereby.  Dne  diligence  requires  that  the  officer  shoold  know  whether 
the  Teasel  leaks;  whether  the  place  she  occupies  is  a  proper  one;  wbeiiier, 
in  the  remoral  of  pipea  which  are  taken  out  by  the  direction  of  tlw  coa- 
todian,  any  holea  have  been  left  through  which  water  mayentv  tbe  tob- 
aal;  what  bad  effect  ice  may  have  upon  her,  which  may  be  avoided,  it 
being  in  the  winter  season,  and  what  will  be  her  condition  in  case  of  a 
andden  rise  of  water  and  breaking  up  of  the  ice.    Id, 

7*  In  Absbitob  of  Fbattd  and  Collusiok,  Intbbvbnob  ik  Attacbhbft  wiU 
not  be  permitted  to  urge  defenaea  which  are  personal  to  dafandant 
Questions  of  the  admissibility  of  the  testimony  and  the  formality  and 
regularity  of  the  pleadings  are  mattera  for  the  consideration  of  deloid- 
ant^  and  if  he  sees  fit  to  waive  them,  he  may.    Fleming  v.  SkiekU,  719. 

ii  Ihtebvbhob  in  Attaohmbnt  can  only  show  that  the  property  attadad  is 
his;  he  cannot  contest  the  plaintiff's  claim  against  defandaati  nor  nrga 
any  irregnlaritiea  in  the  anit.    Id, 

ATTTORNEY  AND  CLIENT. 

PLaditiff's  Attobnbt  mat  Ck>NTnn7B  Surr  against  Dbfbvdabt  to  Bb- 
oovBB  Amount  of  his  Feb  ajtbb  Plaintiff  has  Dismbbbix  Where 
in  an  action  of  trover  plaintiff  and  defendant  fraudulently  aettle  tiie 
same  with  notiee  of  the  lien  of  attorney  for  pbdntiff  for  hia  te^  aaeh 
attorney  has  the  right  to  proeecute  the  suit  againat  defendant  to  recover 
tha  amount  of  the  fee,  provided  the  plaintiff  ia  entitlad  to  lecoifer  any« 
thing  from  defendant  upon  the  triaL    J<me$  v.  Morgam,  458b 

See  Ejbcfkbnt,  4. 

BAIL. 

1.  Ixpbisonmbnt  of  CrruiN  by  Lboftimatb  Obdbrs  of  a  military  < 

baa  the  same  force  and  effect  as  if  he  were  confined  upon  apropar 

from  a  civil  tribonaL    BeUUng  v.  StaU,  214. 
S.  AotofGod,  OFOBLioBByOBOFLAW,  wiUexonaeaanxetyi&a] 

oonditioned  for  the  appearanoe  of  hia  principal  to  aaawar  « ittdiehnsnfc 

Id, 
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3.  ItaooovxzAifCi  ahd  Hbodbd  or  m  FoRruiVBinlMs  a  itrang  pr«nmption 

of  the  liability  of  the  surety.    Id, 

4.  If  Surktt  in  RsoooiazAiroB  oav  Show  by  legitimate  and  eatisf aetory 

proof  that  hie  principal  was  dtily  arrested  and  imprisoned,  and  beyond 
the  reach  of  his  power  at  ^e  time  of  the  fbrleitare  of  the  bond,  he  is 
ezoQsed  from  liability  for  the  non-appearanoe  of  his  principaL    Id, 

BAILMENTS. 

BOBBOWXB  OV  OhATTXIi  will  KOT  SB  PEBMnTED  TO  SST  UP  TiTLB  IN  HlM- 

8BLV  oatil  he  has  restored  the  ohattel  to  the  lendor.  Simpeon  ▼.  Wrmm^ 
61L 

BONA  FIBS  PUBOHASEBa 

Bona  Ftob  Pvbohabbb  of  Land^  without  notice  of  mistake  in  tiie  eerCiil« 
oate  of  a  deed,  does  not  by  reconveying  to  his  grantor  thereby  toasmit 
to  him  the  superior  equity  he  acquired  as  an  innocent  purchaser.  Simp' 
mm  ▼.  Montgomery,  228. 

See  EzBOunoNa»  17,  18. 

BONDa 

L  PBM4i/rT  oiF  Bond  will  bb  Tbbatbb  as  Liquidatbd  Damaobs^  upon  a 
breach  of  the  bond,  if  the  agreement  therein  is  to  do,  or  abstain  from 
doing,  an  act,  and  the  damages  are  such  that  they  cannot  be  estimated 
with  Qeotainl^.    StudabaJier  y.  While,  628. 

%  Bond  fob  Onb  Thousand  Dollars,  Conditionbd  that  Obliqob  shall 
BOB*  Bnoaob  in  IjQfjQBL  Tbaxfio  within  a  county  named,  after  a  speci« 
fisd  datSb  is  Talid  in  Indiana.    Id, 

GQOAHPEBTY. 

AonismwiT  is  not  Chaicpbbtous  where  a  tmstee  sells  the  Isnd  of  one  to 
another  at  public  auction,  and  i^e  creditora  of  the  former  agree  to  credit 
tiie  amount  of  the  bid  on  his  notes  held  by  them,  and  not  to  eicaot  pay- 
ment of  the  purchaser,  unless  the  title  acquired  at  the  sale  should  prove 
to  be  valid;  for  the  object  of  the  sale  is  as  fully  accomplished  as  if  the 
money  had  been  paid  to  i^e  trustee,  and  by  him  paid  to  the  h^Adsrs  of 
the  notes.    ShnpBon  v.  MoiUgomerp,  228, 

CX)lfMCfN  CARRIER& 

1.   CJOMMON  OaBBDSB  IS  LlABLB   AS  InSUBBE  OF  GoODS  InTBUSTBD  TO  HlM 

FOB  Tbansfobtation.    Adams  Skep,  Co,  v.  Darnell,  582. 

8.  Ijabtt.ttt  of  Careibb,  wherb  Consigneb  has  NoncE  of  Arrival  of 
Goods,  is  not  That  of  Insurer,  after  he  has  attempted  to  deliver  the 
goods,  but  is  prevented  from  performing  that  duty  by  the  willful  absence 
of  the  consignee  from  his  place  of  business  during  business  h^urs.  He 
must^  however,  still  exercise  ordinary  care  in  preserving  the  goods,  and 
will  be  liable  for  their  loss  if  he  is  negligent  iu  this  respect.    Id, 

8.  Carrier's  Duty  to  Deliver,  and  Consignee's  Duty  to  Becbivb,  abi 
Keoipbocal.    This  doctrine  mnst  be  maintained  to  prevent  wrong.    Id, 

4b  Ebbonbous  Instruction  as  to  Beasonable  Time  for  Beoeivino  Goods. 
— An  instruction  to  the  jury  that  if  the  consignee  was  at  the  place 
where  the  goods  were  to  be  delivered  by  the  carrier  on  the  day  fol- 
lowing  their  arrival,  when  he  had  notice  of  the  time  of  amval*  it 
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would  be  witidn  a  nMonable  tune  for  tlie  poipoee  of 
goode»  is  emmeooti  aa  it  tella  the  jury  plainly  that  those  faeli 
not  tenninate  the  oanier'e  liability  as  an  inaaTer.    Id, 
0b  Common  Cabbixe  oy  Caiti.b  bt  Stxamboat  b  liable  for  ttieir  loae  dnx^g 
traoflportatioii,  if  occasioned  by  negligence  or  want  of  caz«  on  tba  part 
of  the  officers  of  the  boat.    FUre  y.  OffMU,  749. 

6.  UsAOB  OB  CoBTOM  AMONG  Stkamboats,  that  they  are  not  liable  for  tbe  losi 

of  live-stock  doring  transportation,  will  not  relieve  them  from 
bili^  for  loss  throogh  negligence,  onleas  knowledge  d  soeh 
costom  was  bronght  home  to  the  shipper.    Id. 

7.  Bailboab  Comfant  n  Bound  bt  its  Feogbt  Asbnt'b  OoHTBAcr  le 

Tbanspobt  Qood8  within  a  specified  time^  if  it  be  a  fOisoiiaHii 
Btrokn  ▼.  DetirM  He  B,IL  Co,,  114. 
8w  Bailboab  Company  ib  not  Akolutb  Insubxb  or  Goods  whidi  ita 

has  contracted  to  deliver  within  a  specified  time;  bat  their  noa-deliveiiy 
will  be  ezcosed  if  they  are  destroyed  within  the  presoribed  tima  by  the 
act  of  Qod  or  of  the  public  enemy.    Id, 

9.  COHTBACT    TO    DeLTVXB    G0OD8  WITHIN  SFBOUriBD  TlMX  IB  NOT    SbDWN 

WHBN. — A  mere  statement  by  a  railroad  oompany's  sgent  that  the 
ordinary  time  for  transportation  over  the  proposed  ronte  ia  a  certaia 
nnmber  of  days  does  not  constitate  an  agreement  to  carry  in  that  time; 
nor  is  it  sufficient  to  overcome  the  effect  of  the  bills  of  lading  or  reeeipto 
as  evidence  of  the  real  contract.    Id. 

10.  BuBDBN  OF  Pboov  IB  ON  COMMON  Cabbibb  to  ezoose  BflQ-delivery  el 
freight  received  for  transportation.  Chapman  v.  Hew  Orham  He  R»  B, 
Co,,  722, 

1 1 .  Whbbb  Common  Cabbibb  Recbivbb  Goods  ibom  Pbbbon,  and  Hb  Ap* 
TEBWABDS  SubsCabbibb  vob  thbib  Losb,  the  carrier  will  not  be  allowed 
to  dispute  his  title  by  setting  up  the  title  of  a  third  person  which  is  not 
being  enforced  against  it.    WaUaee  v.  Maithaoi,  473w 

12.  Common  Cabbibb  cannot,  bt  Ant  Act  ov  bib  Own,  to  Wmmbi  Sbit- 
pbbdobsnot  Consbnt,  Limit  bis  Liabiutt,  but  the  psrties  may  make  sa 
express  contract  for  that  purpose,  and  if  they  both  have  a  fsir  opporto- 
nity  to  understand  the  terms  d  the  contract  entered  into^  they  are 
bound  by  it    Id, 

It,  LnoTATioN  oY  Cabbjxb'b  Liabiutt  bt  Bill  ov  Ladino  not  Siqnbd  bt 
CoNSiGNOB. — Where  defendant's  railroad,  in  consequence  of  the  war, 
was  in  a  dilapidated  condition,  and  their  supply  of  rolling  stock  limitodl, 
and  they  had  refused  to  receive  freight  for  diipment  unless  upon  a  qoali- 
fied  liability,  to  secure  which  they  had  printed  bills  of  lading  limitiiig 
their  liability,  and  where  plaintiff,  through  himself  and  his  agents,  had 
knowledge  of  the  condition  of  the  road  and  the  terms  upon  which  goods 
were  received,  and  where  plaintiff,  desiring  to  ship  goods,  filled  out  ens 
of  said  printed  bills  of  lading  and  brought  it  to  defendant  to  sign,  he  will 
be  held  to  a  knowledge  of  its  contents  and  an  assent  to  its  terms.    Id, 

14.  Common  Cabbibb  is  Bound  to  Reoeivb  Gtoods  Tbndbbbd  Hoc  iob 
Shipmbnt,  Subject  to  his  Common-law  Liabiutt,  unless  the  shipps 
fit  to  limit  his  liability  by  contract  or  agreement.    Id. 


COMFROmSB. 

OOMFBOMIBB  OT   DiBPUTBD  CLAIMS  IS   BlNDINO  UPON   PABTIBi  as  S  UlSlSlI 

settlement^  so  far  as  the  question  of  oonsideratioii  is  wmo&naA,    Jbn» 
€r^^M.I.Oo.r.  ChttmU,  482. 
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CONFUCT  OP  LAWS. 

Contract  Void  or  State  whsrs  Mads  cannot  ordinarily  be  mforeed  is 
another  state.    Fwd  v.  Buckeye  State  I.  Co.,  663. 

See  CoNTRAcrs,  9. 
CONSTITUTIONAL  LAW. 

AUTHORITT  TO  HeAH  AND  BeTEBMINE  ACTIONS  AND  PBOGEBDIiraS  AT  ChAV- 

BEEa  may  be  conferred  npon  judges  by  the  legislatare.     Breweter  ▼. 

HaHley^  237. 

See  Ck>RFORATiONs,  28-30. 

CONTRACTS. 

1.  Must  Ofver  to  Perform. — In  cases  of  mntnal  contracts,  sach  as  an 
agreement  to  haul  cotton,  and  to  pay  so  much  per  bag  for  snch  work,  the 
person  complaining  of  the  other's  failure  to  execute  mnst  show  an  offer 
to  perform  on  bis  own  part     Bruce  v.  Crewe,  467. 

8.  Ir  FOR  Good  and  Valid  Consideration  one  promises  to  do  two  things, 
one  legal  and  the  other  illegal,  the  former  is  binding,  unless  the  two  are 
BO  mingled  and  bonnd  together  that  they  cannot  be  separated,  in  which 
case  the  whole  is  void.     Ilanauer  v.  Oray,  22G. 

t.  Promise  to  Pat  Note  in  Confederate  Bonds  or  in  Tennessee  money 
will  be  enforced  as  to  the  latter,  it  being  valid.     Id. 

L  Contract  whereby  One  Agrees  for  Hire  to  Work  for  Passage  of 
Bills  bt  Legislature  is  not  void  as  against  public  policy,  provided  he 
does  not  conceal  his  interest  in  the  matter,  but  lets  it  be  known  and 
understood  by  the  members  whose  judgment  he  undertakes  to  influence. 
Mike  V.  Thuym,  384. 

6.  Not  in  Restraint  or  Trade.  —  Contract  not  to  conduct  or  carry  on  a 
particular  business,  in  a  particular  town,  for  a  definite  and  reasonable 
time,  if  upon  sufficient  consideration,  is  valid.     Jenkins  v.  Templea,  482. 

6.  Valid  Contract  not  to  Carry  on  Business  within  Certain  Town  need 
not  contain  a  provision  stipulating  the  damages  which  its  breach  shall 
occasion.  The  plaintiff  in  such  case  is  entitled  to  recover  the  actual 
damage  which  he  has  sustained.     Id, 

1.  Damages  for  Breach  of  Contract  not  to  Conduct  Business  wrrsiM 
Certain  Town  are  not  too  remote  to  warrant  a  recovery.  The  plaintiff 
is  entitled  to  recover  his  actual  damages.     Id, 

%.  Promise  to  Settle  Doubtful  Bight,  or  to  Get  Rid  of  Doubtful  Lia- 
bility, is  Binding,  and  made  upon  a  good  and  valuable  consideration, 
although  the  promisor  waa  mistaken  in  regard  to  his  liability.  Knotte  v. 
Preble,  514. 

t.  Validity  oy  Contract  is  to  be  Gotsrned  by  Law  of  Place  where 
It  is  Made,  as  a  general  rule;  although  the  laws  of  the  state  where  the 
contract  is  made  will  not  be  permitted  to  contravene  the  positive  laws, 
institutions,  and  policy  of  the  state  where  the  contract  is  sought  to  bo 
enforced.     Mumfcrd  v.  Canty,  525. 

10.  Agreement,  tor  Consideration,  to  Draught  Bill  for  l^tANOHBU  in 
favor  of  another,  and  to  place  it  in  the  hands  of  some  member  of  the  legis- 
lature to  be  introduced  in  that  body,  but  containing  no  promise  to  work 
for  its  passage  either  secretly  or  openly,  is  not  contra  bonoe  moree.  MUe$ 
▼.  Thorn,  384. 

toe  Ckampbrty;  Conflict  ov  Laws;  Gaming;  Insuravoi,  29;  Miintm 

Women;  Uhinoorpobaird  Socmiia. 
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OOBPOBAnONB. 

1.  Ewn  ov  BnuHonM  llmALXiro  wrra  CoKnejoaom  wcr  Ya 

M  they  are  oomidered  with  referenoe  to  the  oocponiion  itiel^  ite  afeock- 
holden,  or  its  creditors.    Mmerif  DUdk  Ok  v.  ZeUarbaeh,  300. 

%  Thkbb  ABM  Thbxb  Classxs  of  Corporatiohs;  munely,  pnblio  mnnieipe] 
corpor^tioiiB,  the  leading  object  of  which  ie  to  promote  the  pablio  in- 
tereat;  gucMipnhlio  corporations,  having  in  view  some  pablio  enteiptrias 
In  which  the  pablio  interests  are  directly  involTcd,  as  railroad,  tompike^ 
and  canal  companies;  and  corporations  strictly  private^  the  object  of 
which  is  to  promote  private  interests.    Id, 

B.  Tbim  **  Ultra  Virbs,"  Used  in  Refkrencb  to  Actb  of  Oqbforatiov,  n 
Emploted  in  DnTERENT  SxNSBS.    An  act  is  said  to  be  uUra  virea  when 
it  is  not  in  the  power  of  the  corporation  to  perform  it  onder  any  circvm- 
stances,  in  which  case  the  act  is  void  in  iota,  and  the  corporation  noay 
avail  itself  of  the  plea.    An  act  is  also  said  to  be  uUra  xim  with  refer- 
ence to  the  rights  of  certain  parties,  when  the  corporation  cannot  peor^ 
form  it  withont  their  consent;  and  it  may  also  be  ttUra  vhrt»  with  reference 
to  some  specific  parpose,  when  the  corporation  cannot  perform  it  for  that 
parpose.    When  the  act  is  ultra  rirtB  in  the  last  two  senses,  the  right  of 
the  corporation  to  avail  itself  of  the  plea  wiU  depend  upon  the  circajn- 
stances  of  the  case.    Id. 

4.  Corporation  Organized  for  Purpose  of  Owning  Ditghrs  for  Conttr'- 
ANGB  AND  Sale  OF  Water  HAS  PowER  to  scU  and  oonvey  all  its  oai^ 
porate  property,  provided  the  sale  is  made  for  corporate  or  lawful 
porposes,  and  strangers  taking  a  conveyance  are  entitled  to  assame,  as 
against  the  corporation,  that  the  sale  was  for  a  lawful  parpoae.  Sacfa 
sale  and  conveyance  may  be  made  to  any  person,  nataral  or  artificial, 
capable  of  taking,  and  the  stockholders  of  one  or  more  corporations  may 
form  themselves  into  a  new  corporation,  and  the  property  of  one  or  both 
of  the  old  corporations  may  be  conveyed  to  the  new  corporation.    Id. 

ft.  Deed  is  Apmibbiblb  in  Eyidsnce  as  Deed  of  Corporation,  where  it 
purports  to  be  such,  is  signed  by  the  trastees  as  trasteee,  and  has  the 
oorporate  seal  attached.  It  is  itself  prima  fade  evidence  of  the  regnlar 
and  dnly  authorized  execution  of  the  same,  and  it  devolves  apon  the 
party  contesting  its  validity  to  overthrow  this  preeumpaon.    Id. 

8w  Oobposation  gannot  Avail  Itself  of  Inyaliditt  of  Sale  and  Convey- 
ance OF  All  its  Prqpertt  for  an  illegal  purpose,  in  an  action  to  re> 
oover  the  property  from  a  stranger  who  purchased  it  after  the  contract 
of  sale  and  conveyance  was  fully  executed  on  both  sides^  and  with  knowl- 
edge of  that  fact.    Id, 

7.  OoNOBDiNO  Unlawfulness  of  Sale  bt  Corporation  of  All  m  Prop- 
srtt  to  Another  Corporation,  and  receiving  in  payment  therefor  the 
stock  of  the  grantee,  to  be  distributed  among  its  own  stockholders,  yet, 
if  saoh  contract  has  been  fully  executed,  the  corporation  itself  cannot 
peoover  back  the  property  sold,  or  set  aside  the  contract  on  account  of 
its  illegality.    Id. 

t.  OomrrRuonoN  of  Sbotion  13  of  California  Corporation  Act  of  1851 
-^The  prohibition  in  the  thirteenth  section  of  the  California  corpoiatioa 
act  of  1853  against  the  declaration  of  dividends,  except  from  the  surplns 
profits,  and  against  the  division  or  withdrawal  of  capitsl,  is  directed 
against  the  trustees,  and  is  designed  to  protect  creditors  as  such,  and  to 
protect  the  stockholders  against  mismanagement  in  distribatiag  ospital 
stock  in  the  form  of  dividends.    MarUn  v.  ZtUerhatIi,  366. 
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ft.  Aau  xg  CwTOjunoar  <aF  Axl  vtb  PBavHtmo  AvoiBm  CkiBPOBATioN, 
to  lit  paid  for  la  «took  of  ib«  latter,  which  stack  is  to  he  distdbnted 
aoMmg  tfas  stockhoUlers  of  the  f  onner,  or  any  other  aEraogement  which 
will  have  the  sffBot  to  withdraw  the  capital  of  an  inoorporated  company 
and  torn  it  orer  to  the  stoekholdersy  except  in  the  manner  provided  by 
law,  is  in  ▼iolation  of  that  provision  of  the  thirteenth  section  of  the 
Oalifonua  corporation  act  of  1853,  which  forbids  the  tmstees  "to  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock  of  the  company,**  and  is  void  as  to  any  creditcnr 
of  the  corporation,  either  prior  or  snbseqnent,  who  had  no  notice  of  the 
SRangement  at  the  time  ef  giving  the  cieditb    Id. 

10,  Br  TiBM  "Capxtai.  Siook,"  18  Uaxu  nr  Tbobxbboov  of  section  13  of 
the  CslifoEnia  corporation  act  against  dividing  or  distributing  the  capital 
stock,  the  statnte  intends  the  capital  of  the  corporation  on  which  it 
tmaaaots  its  hosinesB,  whether  sach  capital  consists  of  money,  property, 
or  other  valuable  commodities.    1<L 

11.  Whmbb  SzKBOiai  ov  Cobpqbati  Fowbr  has  BiBf  Bmgtjlatsd  bt 
Scsanm^  the  corporation  cannot,  by  its  by-law%  resolntions,  or  oontnots, 
ehai^  tiie  mode  of  the  ezerdse  of  that  power.    Brtntter  v.  Hartley^  237. 

IS.  Whxbb  Statdtb  Expbbsslt  DacLA&BS  Who  shall  bb  Ertitlbd  to 
VoTB  bob  DxBBoroBS  of  a  corporation,  the  corporation  has  no  anthority 
to  estand  or  limit  the  right  as  regnlated  by  the  statute.     Id. 

18L  Wbxsb  Statotb  GxvbbStookholdbbsov  RAn.BOAi>Ck)BroBATiow  PovrsB 
TO  Blbot  m  DiBBOSOBS,  the  corporatioa  cannot  deprive  the  stockhold- 
ers of  this  power.    Id, 

14  Whbbb  Cobpobation  Inbebtbd  to  Onb  Pebson  Issuis  to  Abothbb 
AS  Tkosoem,  as  security  for  the  debt,  shares  of  its  capital  stock  to  be 
ze«traiisferred  to  the  corporation  upon  payment  of  the  indebtedness,  the 
transaction  constitutes  a  pledge  of  the  stock.  The  general  property  in 
the  stock  in  such  a  case  is  in  the  pledgor,  the  corporation.    Id, ' 

15.  Whbbb  GBBrxnoATB  Book  ov  CknpOBATXOK  Shows  that  Stook  bi 
Hbld  bt  Pbbsok  as  Tbvstbb,  the  officers  of  the  corporation  axe  charged 
with  notice  that  he  does  not  hold  the  stock  in  his  own  right.  Such 
officers  ace  charged  with  notice  of  a  contract  to  which  the  cozporap 
tion  ii  a  party.    Id, 

10.  SlOCK  OWVBD   BT  OOBTOBATIOB  CANNOT   BB  VOTXD^  although  held  bj 

a  trustee.    Id, 

17.  CHAFnEB  1  OB  Act  ov  1860,  oonobbnino  CkniPOBATioNS^  was  not  Bb- 
PBALSD  Vy  the  aot  of  1861,  although  by  a  ^rpographical  .error  in  the 
statutes  of  1861,  page  443,  section  31,  as  printed,  the  whole  of  that  aot 
appears  to  have  been  repealed.  The  act^  as  enrolled,  shows  that  only 
ohapter  3  of  the  aot  of  1860  was  repealed.    Id. 

18b  Bailboad  Cobpobation  gannot  Issub  CEBTmaATBs  or  Stock  until 
they  ase  fully  paid  for.    Id. 

19.  Cbbxehoaxbs  ov  Stock  ov  Cobpobation  Issued  to  Cbbdhob  thbbbqp, 
as  a  pledge  to  secure  his  debt,  are  illegally  iBsned,  and  cannot  be  voted 
by  any  person.    Id, 

90l  Fmnw  or  Cobpobation  abb  to  bb  Bibtbibittbd  amono  Tbosb  Who 
ABB  ITS  Stookholdbbs  at  the  time  when  the  dividend  is  declared,  no 
matter  when  such  funds  accrued.     Ooodwm  v.  Hardy^  768. 

ftl.  Bblbasb,  bt  Cbbdrob  or  Cobpobaxxoic,  or  Stogkholdbb's  LtABiLiTy 
BOB  Pbbt,  by  an  instrument  under  seal,  discharges  ths  oorporation  and 
the  other  stoekhol4ers,  to  the  same  extent  as  the  one  to  whom  the  release 
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k  ezecnted  is  difldutfged.    T1iii8iftliere1«uebeoftlia 

tuiD  of  the  indebtednaM  of  the  oorpomtiaii,  the  eofpotBtum  and 

■tockholden  are  only  releMed  pro  tanOo,    Primee  v.  LffnA,  4SJ, 

tL  KKi.BAini  OF  SioGKHOLDKE  fBOK  LiABiLmr  lOR  DxBT  BT  CBxunom  o« 
CoRPORATioir  is  Bofficiaiit^  in  Gdif oniia^  to  sapport  the  plea  of  paymflnift 
by  another  stockholder,  in  an  action  against  him  for  his  proportioa  off 
the  debts  of  the  corporation.    Id, 

A  PowKBS  AHD  DuTiBi  Of  Matob  AifD  GouHOiL.  — Major  and  oooncil  of 
ICaoon  hare  power  and  anthority  to  keep  the  stieets,  alleys,  etc,  in  good 
eondition;  and  as  paUic  officers,  it  is  their  dnty  to  exercise  this  power, 
and  to  keep  the  streets,  aUeys,  lanes,  and  sidewalks  in  such  condition 
that  persons  passing  over  and  along  them  may  do  so  with  safety  and 
oonyenience.  For  their  neglect  to  remove  nnisanoes  likely  to  endanger 
life  or  limb,  they  are  liable.     Parker  t.  Macon,  486. 

t4.  Gbuxbling  Bhick  Wall  Left  bt  Fnti  Mim  bb  Tobh  dowb  bt 
CiTT  AuTHOBims.  — Cmmbling  brick  wall,  two  stories  high,  left,  aft« 
the  burning  of  a  house,  in  an  insecure  condition,  and  liable  to  fall  npon 
the  sidewalk,  should  be  pulled  down  and  removed  by  the  city  anthoritiee^ 
although  it  is  not  in  the  street;  and  for  their  failure  so  to  do^  they  will 
be  liable  for  resulting  damages.    Id, 

t5.  Bbick  Wall  Lbft  Standinq  aftbb  Bubnutg  of  BuiLDiRa,  if  it  is 
strong  and  solid,  may  be  permitted  to  stand  by  the  city  authorities;  and 
if  it  is  thrown  down  by  a  tempest  or  other  act  of  Ciod,  and  injures  a 
person,  they  wiU  not  be  liable  to  him;  but  if  the  wall  was  weak  and 
crumbling,  or  likely  to  fall,  it  is  their  duty  to  remove  it,  and  they  will  be 
liable  for  neglecting  so  to  do.    Id, 

t6.  Whxbb  Citt  Improteicent  was  Unauthorized  at  Timb  It  was  Gob- 
TEACTED  FOR  and  made,  the  legislature  may  subsequently  confer  author- 
ity on  the  city  council  to  adopt  it,  and  to  assess  and  collect  a  tax  to  pay 
for  it    Dean  ▼.  CharUxm,  206. 

f7.  Power  of  Citt  to  Ixpbote  Stbxbts  at  Ezpehsb  of  Lor^wincBa.  —A 
city  was  empowered  by  its  charter  to  improve  streets  at  the  expense  of 
adjoining  lot-owners,  but  only  under  contract  let  to  the  lowest  bidder: 
BMf  that  the  city  could  not  contract  for  laying  a  patented  pavement  at 
the  expense  of  such  lot-owners,  the  exclusive  right  to  lay  which  was  pat- 
ented and  owned  by  one  firm,  although  such  firm  was  willing  to  permit 
any  one  to  use  the  patent  in  tiiat  city  at  a  fixed  royalty.     Td, 

tt.  IkDEBTEDNESS  InOUBBXD  bt  LffOORFOBATED  ToWN  IS  HOT  BZTIBOUISHED 

by  the  change  of  the  town  into  a  city  by  an  act  of  the  legisiataieu   Ohef 

V.  Harvey,  530. 
to.  Judgment  Whioh  d  KvLurr  becausb  Rbndebxd  AOAXNar  Qm  Oora- 

on.  INSTEAD  OF  CriT,  MAT  BB  Vaoated  by  the  court  at  a  subsequent 

term.    Id, 
10.  Coubt  has  Samb  Juribdiotioh  over  Cnr  as  It  would  have  Had  ovd 

Town,  where,  pending  an  action  against  the  town,  the  town  is  changed 

into  a  city  by  an  act  of  the  legislature.    Id, 
SI.  Municipal  CJobforation  mat  be  CkracPELLED  bt  Mandamus  to  Pat 

Judgment  Bxndered  against  It,  there  being  no  other  adequate  rsmsdj, 

■s  an  execution  cannot  be  levied  upon  its  property.    Id, 

00-TENANOY. 

L  BuiLUua  BT  Tbnabt  in  Common  of  Bzdelsiob-mill  so  nbab  to  Ghrav- 
MILL  owned  by  him  and  his  oo-tenant  as  to  darken  the  grist-millf  aad 
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pievent  aooen  to  its  ondArworks  for  the  purpose  of  repairing  them,  and 
■"^  the  OSS  of  the  yard  in  front  of  it  as  a  place  for  the  piling  of  lumber  in 

'^-*  snoh  a  manner  as  to  exclude  castomers  from  the  grist-mill,  constitnte 

such  an  injury  to  the  common  property  as  will  give  the  co-tenant  a  right 
"  '^  of  action.    Hmu  v.  JiobiMon,  772. 

t.  TiMAKT  IN  Common  mat  Maintain  Action  AOAiNflT  his  Co-txnant  and  a 
stranger  for  using  water  for  another  mill,  which  rightfully  belongs  to  a 
mill  that  is  the  common  property  of  such  co-tenants.    ItL 
B.  Onb  Tenant  in  Common  mat  Maintain  Action  aoainst  hi9-Co-tinaxt 
for  an  injury  to  the  common  property.    Id, 

See  Pabtition;  Riplbvin. 

COVENANTS. 

1.  CbTBNANT  07  SnsiN  n  Covenant  or  Indbknitt  against  Aotital  Dam- 
age arising  from  want  of  lawful  title;  and  it  runs  with  the  land  until  such 
damage  has  actually  arisen  to  the  party  holding  possession  under  the 
deed.     Maeklem  v.  Blahe,  68. 

t.  Grantee  can  Reooyer  for  Brbaoh  of  Covenant  or  Seisin  No  More 
THAN  Nominal  Damages,  if  at  all,  where  there  has  been  no  eviction  or 
other  actual  injury.    I<L 

8.  Grantee  Desiring  to  Eescind  tor  Want  or  Title  and  to  Rbcovbb 
PuROHASE-MONET  paid,  and  interest,  must  first  tender  his  grantor  a  re- 
conveyance and  the  possession.     Id. 

i.  Covenant  tor  Confirmation  or  Mehoan  Title  to  Land  is  not  satisfied 
^  by  a  title  to  the  same  land  obtained  by  entry  and  purchase.     Smith  v. 

Lawrence,  344. 

5b  Acra  Constitutino  Breach  or  Covenant  for  "  Quiet  and  Peaceable 
Possession,**  and  Slander  or  Purchaser's  Title — EguniBS  or 
Purchaser  Arising  THERErROM  as  to  Actual  Damages  in  Suit  to 
Foreclose  Mortgage  roR  Purchase-monet. — V.  bought  of  A.  unim* 
proved  city  lots,  at  a  speculative  price,  with  the  expectation,  known  to 
A.,  of  reselling  them  at  an  advance,  should  a  railroad  depot  be  located 
near  them.  The  depot  was  so  located,  and  A.  brought  suit  to  set  aside 
his  deed,  aUeging  that  it  had  been  obtained  by  fraud.  He  also  procured 
himself  to  be  made  a  defendant  in  an  action  for  the  partition  of  lands, 
his  interest  in  which  had  passed  to  V.  by  the  terms  of  said  deed,  and  by 
his  answer  therein  denied  V.'s  ti£le.  In  consequence  of  these  acts,  V. 
was  prevented  from  selling  said  lots  at  the  prices  then  ruling,  and  until 
prices  had  greatly  depreciated,  when  A.  discontinued  the  action  to  set 
aside  his  deed,  and  withdrew  his  answer  in  the  partition  suit.  A.  then 
brought  an  action  to  foreclose  V.'s  mortgage  for  the  purchase-money. 
Held,  that  said  acts  were  a  breach  of  A.'s  covenant  for  "quiet  and 
peaceable  possession,**  and  that  V.  was  equitably  entitied  to  have  the 
actual  damages  resnlting  to  him  from  said  acts  of  A.  deducted  from  the 
mortgage  debt.    Aherly  v.  Ftfeu,  160. 

•.  BziBTBNCB  or  Easement  Obviouslt  and  Notoriouslt  ArrBoiiNG  Phtbi- 
CAL  Condition  of  Land  at  the  time  of  its  sale,  such  as  a  right  of 
flowing  the  land  by  a  mill-pond  in  actual  existence  upon  it^  does  not  con- 
stitute a  breaeh  of  a  genoal  covenant  against  eneombranoes.    Awls  v. 

JHeC^NSpSft. 

CRIMINAL  LAW. 

1.  MoNQMAViAO  ON  Ant  SUBJECT  IB  NOT  GuiLTT  OF  Ant  CrimB|  where  he 
does  an  act  oriminal  in  nature,  while  under  the  influence  of  an  insane  im- 
poise  whioh  oontrals  his  wiU  and  judgment.    Stevens  v.  Siate^  634^ 
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t.  IiiflAirnT— Fbmbon  b  vot  Ouiltt  ov  Airr  Cbimb  tboooh  Hx  Khjj 
KmcAir  Bnvo,  if  saeli  kaUng  U  the  ofiBpring  or  prodoct  of  mimtrf  d» 
oise  in  the  slaTar,  of  eitoh  anatore  that  he  has  not  the  podrar  to  adhere 
to  the  rights  nor  to  avoid  the  wraog.    Id, 

B.  UNBoiTiTDNsas  Of  Mutd  is  Question  or  Fact  to  bb  DwrBBoaswD  vt  Jurt, 
ID  erimiDal  caoee,  as  other  facts  are  found.    Id. 

4.  8TAn  GouBTS  hatb  No  JuBisDionoN  to  Punish  Cbimu  against  the  laws 
of  the  United  States  as  snch.    People  y.  Khmeff,  980. 

ft.  FBajURT  OoMmrTBD  vt  SwiAiUNa  Falsblt  bbsobs  RMnsnnK  of  the 
United  States  land-office,  in  a  prooeeding  tonohing  the  pablio  Isad,  is  aa 
offense  sgainst  the  laws  of  the  United  States  solely,  and  is  not  pnnishaMe 
in  the  state  oonrts.    Id, 

ft.  In  Mubdkb  Casb,  Bvidxnob  or  Dbfbndant's  Good  Charactkb  bt  Oxn- 
BBAL  RBTUTjanoH  OAJiNOT  BB  Bbbuttbd  BT  EviHBBUB  ov  FjuaxeDXiaB 
Acm  of  vuseondnet  or  crime,  and  that  by  rumors  and  reporti  in  the 
ooontry.  Every  man  is  presumed  ready  at  all  times  to  defend  hia  gen- 
eral character,  bnt  not  his  individual  acts.    McCariy  v.  Paqpfe,  542. 

7.  Onb  Who  Shoots  at  Anotkbb  in  Fun  d  Rbbponsiblb  yob  Oonsbqiukhom 

or  HIS  Aor.     Hie  law  implies  malioe  from  this  reckless  trifling  with 

human  life.     CoUkr  ▼.  SiaU^  449. 
ft.  That  Onb  Who  Shot  at  Anothbb  in  Fun,  and  Hrr  Hm,  Aptbabbd  tb 

bb  Vbbt  Sobbt,  may  go  to  show  want  of  express  malice,  but  will  not 

rebut  the  malice  which  the  law  implies  from  such  recklessness.    Id, 
t.  Indictmbnt  roB  Bobbbbt  must  Statb  that  Pbofbbtt  was  Taxbn  rBOM 

Pbbson  or  Anothbb;  to  say  that  it  was  tsken  from  him  is  insufficient^ 

Siegar  v.  State,  472. 
10.  Pbbson  in  Actual  Possbbsion  or  Monbt  has  Such  Owbbbbhip  TH:BaQV 

as  makes  it  robbery  to  take  it  from  his  person  without  his  soBSSPt.    /dL 

See  Eyidbngb,  8. 

CUSTOMS. 
See  OoiaioN  Oabbtbbs^  0L 

DAMAGES. 

1.  DAKAOBi   BXCBSSITB—EIOBT  TltOUSAND  DoLLABS  BOB  LOdM  OT  InBANT^S 

BiOHT  Abm  abb  NOT.  —  Judgment  on  verdict  for  eight  thousand  doUsis 
damages  for  loss  of  infant's  right  arm,  in  consequence  of  being  run  over 
l^  the  train  of  a  railroad  oompany  which  failed  to  erect  a  fence  as  re- 
quired by  law,  will  not  be  reversed  for  excessive  damsges,  there  being 
nothing  to  show  that  the  jury  acted  under  improper  influence  or  bias  in 
the  matter.    SdmkU  v.  Mikoauhee  etc  R'y  Co,,  166. 

8.  In  Tbbbpass  bob  Plaoino  Dibt  ufon  pLAiNTinr*s  Lor,  Hb  xb  Bntiiueb 

to  nominal  damages,  although  the  lot  was  benefited  thereby,  bnt  he  can- 
not recover  as  damages  what  it  would  cost  to  remove  the  dirt  Whether 
the  placing  of  the  dirt  on  the  lot  was  a  benefit  to  it  ii  for  the  jury  to 
determine,  with  reference  to  the  use  for  which  the  pl^wtifr  intended  the 
lot,  if  that  be  shown.    Murphy  v.  Fon  du  Lac,  181. 

ft.  JUBT  ABB  AT  LiBBRTT  TO  ApFLT  THBQt  GbNEBAL  KnOWLBDOB  in  detST^ 

mining  the  question  whether  an  increase  of  frontage  is  a  benefit  adding 
to  the  value  d  a  lot.    Id, 

See  AoBVOT,  8;  Aasumtr,  6;  Bonds;  Bbtoppbl,  18;  WABBHommaN. 
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DEEDS. 

L  IvTKiraOwiiCECto!irirKnpROFBSTrBTAirTNAia>theooBT<^3ri^^ 

tWMB  the  gnnter  and  gnmtie^  win  tnMferth*  tide.  /U&Mit.  JCiAii^  847. 

&  OomnYjQfos  am  Lioid^  Bimwt*i»  bt  Owvim  m  kd  EuanroL  Vami, 
though  such  name  be  different  from  that  in  which  he  acquired  it^  wiU, 
iff  duly  recerded,  openta  aa  omialraulive  nctioa  of  the  aale  and  transfor 
of  the  title,  and  will  take  precedence  d  any  eabaeqnently  reoorded  deed 
to  the  aame  land,  exeoated  in  the  mnne  by  which  it  waa  acquired.    Id. 

9.  Qbbirabt  QtnTOLAm  Dkbd  Exeodtbd  mr  Divxaa  mkLii^  withapowtr 

in  him  to  sell  the  entiie  intanefc,  oouTeya  only  hia  life  eatote^  and  doea 
not  amount  to  an  exeoatiGn  of  the  power  of  aale.     Towle  ▼.  Swing,  170. 

ii  Dmmd  gah  bi  ADMrmD  to  Sboobd  only  npon  oertificate  of  pnx>f  or  ao- 
knowledgment  of  an  anthoriaed  court  or  officer.  If  not  so  admitted  to 
record,  the  rqgigtration  does  not  make  it  notice  to  the  wodd.  Bimpmm 
T.  Mcmigomery,  228. 

ft.  Dbbd  Bitlt  Aokvowlbdobd  abd  Lodgbd  bob  Bboobd  PAflSBS  Title,  aa 
between  vendor  and  Tendee,  though  not  recorded  becanae  the  tax  waa 
not  paid  thereca;  and  any  aabaeqnent  ▼endee  may  pay  the  tax  and  feei» 
and  canae  it  to  be  recorded.    KnigM  r.  WhUmcm,  662. 

6.  CoNDinoBAL  Limitations  in  Dbeds  abb  Valid.    Smith  v.  SmUh,  153. 

7.  Conditions  and  LnciTATtoNs  nr  Dbbds  Dibcussbii,  and  Diitinoiiishbd. 

BBOM  Each  Otsbb.    /i . 

8.  OoHDmoNAL  Limitation  is  or  Mixbd  Katubb,  and  partakes  of  a  condi- 

tion and  a  limitation.  Id. 
8.  Conditional  Limitation  op  Wivb's  Bbtatb  in  Dbbd  to  Husband  and 
Wm.  —  A  deed  granted  land  to  a  husband  and  wife,  their  heirs  and  as- 
signs, forever,  with  a  danse  stating  that  it  was  made  to  the  wife  on 
condition  that  if  she  should  not  continue  to  live  with  her  husband,  having 
no  good  cause  for  a  divorce,  the  land  should  vest  in  fee  in  the  husband,  his 
heirs  and  assigns,  forever.  The  habendum  dause  was  to  the  grantees^  their 
heirs  and  aaaigns,  forever.  There  waa  also  a  covenant  of  warranty.  HeU 
that  there  was  a  valid  conditional  limitation  of  the  wife's  estate.     Id. 

10.  ExoBPTioN  nr  Contetanob  is  Pabt  ob  Thino  Qbantbd  and  of  Thinq 
IN  BxiNO;  while  a  reservation  is  of  a  thing  not  in  being,  —  is  not  a  part 
of  the  estate  itself,  but  is  created  out  of  it     RkA  v.  Zeibdofff,  81. 

11.  TiMBBB  Remains  Propbbtt  or  Gbantob,  with  Right  in  so  Much  or 
Soil  as  is  necessary  to  sustain  it^  when  the  timber  itself  is  ezoepted  in 
the  conveyance.    Id, 

12.  Rbsbbvation  in  Dbbd  or  Right  to  Cut  and  Rbmovb  bo  Much  Tdcbbb 
aa  the  grantor  may  remove  within  a  specified  period  does  not  except  out 
of  the  estate  granted  the  ownership  of  the  timber,  but  reserves  to  the 
grantor  a  mere  right  of  cutting  and  removing,  which  terminates  at  the 
expiration  of  the  period  of  limitation;  and  this  is  the  legal  effect  of  a 
clause  in  a  deed  "reserving  the  right  to  cut  and  remove  all  the  pine 
timber  crtreea  upon  said  premises,  etc,  and  the  right  is  hereby  reserved 
by  [the  grantor]  to  enter  upon  said  lands  at  any  time  within  two  years 
next  succeeding  the  date  of  this  instrument  for  the  purpose  of  cutting  and 
removing  the  trees  and  timber  so  reserved. "    Id. 

18L  YoumTABT  Rbdbltvbbt,  Dbstbuotion,  o&  Cancellation  or  Dbbd  can- 
BOB  CVDBB  Ant  dBOUMBTABOBa  Reinybst  the  grantor  with  title  to  ths 
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premiMi  cottTeyad  bj  nid  deed,  is  agaiaat  ilia  aoqidred  li^te  cf  a  ttM 
pereoa  under  eoeh  deed.  Hue  principle  wne  ep^iad  to  tlie  foOowi^g 
fMie:  A  took  e  deed  to  land.  It  was  not  reoorded,  and  was  lost  or  da* 
etrojed.  With  A*8  ooneent^  another  deed  waa  made  to  hia  eon.  A  and 
eon  ezeonted  a  mortgege  in  which  A*e  wife  did  not  join.  A  and  hia  eon 
died,  leaving  the  mortgage  unpaid.  The  mortgagee  eooght  to  f  oreeloee. 
Beidt  that  A'a  wife  was  entitled  to  one  third  of  the  land.  SuMom  ▼•  Jcr- 
fii^«31. 

lit  EQurnr  will  hot  PKBmr  Pntwur,  ab  aoaimbt  IiriroaEiiT  PuBCHasB,  10 
AniBT  RiQim  bt  Pabol  Eyidxnob  under  a  deed  volnntaiily  redelir- 
ered  to  the  grantor,  destroyed  or  oenoeled.     Id, 

15.  PdflSBsioir  or  Land  Taken  mroiB  UNBaooBDiD  DBn>  n  Nonas- Ta 
Third  PEsaoNa  of  the  ezirtence  of  sneh  deed.    Id. 

10.  DnD  WILL  EOT  BB  Sbt  Abidb  tob  Mbbtal  WsASifiaa  OF  Obavtm* 
in  the  abeenoe  of  ondne  inflnenoe,  nnloas  such  a  degree  be  shown  as  ren- 
dered him  incapable  of  understanding  and  protecting  lus  own  interestib 
The  circumstance  that  his  intellectual  powers  were  somewhat  impaired 
by  age  is  not  sufficient,  if  he  still  retained  a  full  comprehension  of  the 
meaning,  design,  and  effect  of  his  acts.     Lmdteff  ▼.  LiiMisqf,  480L 

17.  P0B8B88ION  OF  OiiB  Bntbeino  ufon  Pobtiok  ofTbact  ofLaitis  daiming 
the  whole  under  a  deed,  no  other  party  being  in  the  adverse  poesessioa 
of  any  part  of  it,  extends  to  the  bounds  of  the  deed.  Ruitell  ▼.  Harrii, 
421. 

18.  Wherb  Deed  Refebs  to  Db&cbiftion  in  Anotheb  Deed,  and  such  refer- 
ence is  free  from  ambiguity,  and  contains  nothing  inoonsistent  with  what- 
ever of  specific  description  is  contained  in  it,  such  deed  must  be  construed 
to  convey  all  the  estate  described  in  the  deed  to  which  such  reference  is 
made,  and  parol  evidence  cannot  be  admitted  to  show  the  intention  oi 
the  parties,  and  to  limit  its  extent  by  oonstruotion  in  a  way  which  would 
violate  any  of  its  calls.    Hine$  v.  Bobinm>n,  772. 

10.  Two  Deeds  Ezbouted  and  Deuvebed  on  Sake  Dat  bt  Samb  Gbantob 
to  diffsrent  granteee,  one  conveying  one  parcel  of  land  with  an  easement 
in  another,  and  the  other  deed  conveying  the  latter  parcel,  but  reserving 
the  easement^  are  to  be  construed  together.    Kmghl  v.  Dyer^  76S. 

90l  Oeantob  Who  has  Conteted  Good  Title  bt  Wabbantt  Deed  mat 
NETEBTHELBS8  Set  UP  AGAINST  HIS  Gbantee,  or  against  thoso  who  hold 
his  grantee's  title,  a  title  subsequently  acquired  by  himself  by  diasftisin 
of  his  original  grantee,  and  thoee  claiming  under  him.  HmeB  v.  Rubin' 
9on,  772. 

SI.  Though  Deed  of  Land  with  Unbeoobdbd  Bond  to  Rioonyet  CoNsn- 
tutes-Mobtoage  only  as  between  the  parties,  as  to  the  public  without 
notice  it  conve}7»  the  fee;  and  if  the  holder  of  the  record  title  under  it 
conveys  an  easement  in  the  land,  even  without  consideration,  and  the 
person  to  whom  such  conveyance  is  made  conveys  to  a  third  person  for  a 
valuable  consideration,  neither  grantee  having  any  knowledge  of  the 
bond  to  reconvey,  the  latter  grantee  will  acquire  such  title  as  the  record 
gives  him.     KnigfU  v.  Dyer,  765. 

See  Bona  Fide  Pubohasebs;  Cobfobations,  5;  Covenants;  Eabekentb; 
Equitt;  Ebtoffel;  Husband  and  Wifi^  1,  2. 

EASEMENTS. 

BiOKr  TO  Eabbment  in  Land  is  Aoquibed  bt  Deed  of  OoNFiBiiAiiav 
freas  the  ewnar  of  the  land,  in  which  he  confirms,  aoknowladgsi^  and 
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gnnti  tbe  eMemsnt  thorein,  to  be  used  by  the  graatee,  hb  liein  and 
■irigni,  witlMat  da&ial,  obstraetion,  or  hindranoe.    JUtpAl  ▼.  Dper,  76fti 

See  €k>yxNANTs»  6;  Wat& 

EJECTMENT. 

I.  Rbootkbt  di  Ejecthsnt  ENTITLX8  VhAWTEfw  TO  Poesnsioir  OF  Psno- 
na,  together  with  crops  growing  thereon,  unless  he  has  reoovered  aa 
mesne  profits  the  rent  for  that  year,  in  which  case  he  cannot  daim  the 
erop.     Oardner  ▼.  Kertey,  484. 

t.  RiGBT  TO  Crops  in  Cask  of  Ejsctmsnt.  —  Where  one  who  has  recovered 
in  ejectment  has  recovered  rent  for  that  year  as  mesne  profits,  he  is  not 
entitled  to  crops  growing  on  the  premises.  He  is  entitled  to  possession, 
but  mnst  allow  the  tenant  ingress  and  egress  to  gather  and  remove  the 
erop.  Where  ho  has  recovered  rent  for  part  of  the  year,  he  mnst  divide 
the  crop  pro  rata  with  the  tenant.     Id. 

S.  Injunction.  —  Where  one  who  has  recovered  in  ejectment  appropriates 
the  crops  growing  upon  the  premises  after  having  recovered  rent  for  that 
year  as  mesne  profits,  he  is  liable  for  their  value  to  the  tenant,  but  the 
latter *s  remedy  at  law  being  thus  complete,  he  is  not  entitled  to  an  in- 
junction against  such  conversion  when  threatened.    Id, 

4.  Wherb,  in  AcrrioN  or  Ejkctmsnt,  Attorneys  Make  Stipulation  Limit- 

INO  Issues  to  Title  tuen  Held  by  the  respective  parties,  a  sheriff's 
deed  to  one  of  the  parties,  executed  after  the  stipulation  was  made,  is 
not  admissible  iii  evidence,  though  the  deed  is  given  upon  a  sheriff  *s 
sale  made  before  the  signing  of  the  stipulation.  Bagley  v.  Ward^  256. 
ft.  Title  Acquired  bt  Defendant  tqrougu  Sheriff's  Deed  Executed 
AFTER  Commencement  of  Action  of  ejectment  can  only  be  made  avail- 
able by  supplemental  answer.     Id. 

See  Adverse  Possession,  6;  Imfroyemxntb. 

EQUITY. 

I.  In  Equttt,  if  there  is  Misjoinder  of  Pabtibs  Plaintiff,  all  the  de- 
fendants may  demur;  but  if  the  misjoinder  is  of  parties  defendant,  those 
only  can  demur  who  are  improperly  joined.     Chriatian  v.  Oiodber,  223. 

8»  Objection  of  Misjoinder  of  Parties  Defendant  in  a  bill  is  a  merely 
personal  privilege.     Id. 

5.  Objection  that  Egurrr  has  No  JuRiSDicnoN,  because  there  is  an  ade- 

quate remedy  at  law,  comes  too  late  after  answer  filed,  unless  it  is  in  a 
case  where  equity  could  not  entertain  jurisdiction  under  any  circum- 
stances.    Magee  v.  Magtt^  671. 

4  Court  of  Equity  will  not  Lend  its  Aid  to  Enforce  Performance  of 
an  act  which  the  law  prohibits  to  be  done.     Martin  v.  Zellcrbnch,  365. 

ft.  To  Remote  Cloud  on  Title,  Equity  will  Decree  Cancellation  or  Deed 
OR  Other  Instrument  Which  has  Becomb  Functus  Officio.  —  Thus 
where  a  deed  grants  land  to  a  husband  and  wife,  with  a  clause  stating 
that  it  is  made  to  her  on  condition  that  if  she  shall  not  continue  to  live 
with  him,  having  no  good  cause  for  a  divorce,  the  land  shall  vest  in  fee 
in  the  husband,  the  wife's  estate  ceases  and  vests  in  the  husband,  after 
she  deserts  him,  having  no  ground  of  divorce;  and  the  deed,  so  far  as  it 
relates  to  the  wife,  constitutes  such  a  cloud  upon  his  title  that  equity 
will  oanoel  it  at  his  suit,  and  this  notwithstanding  he  has  obtained  a  da* 
of  divorce  from  her  for  willful  desertion.    Smith  v.  Smith,  lft3. 
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Om  «r  Tipo  PAatm  mum  tarvn,  th»  Ioh 
Ite  wbo  ooniribirted  to  faring  akmit  tiM  slite  of  ib^i 
Ion.    CbUwsfi  ▼.  jWiiit  788. 

800  IvjiTHonoiiBi  Makbiaos  ahd  Divobcb;  Mibt. 

BSTATSS. 
SoeD] 


RBTATBS  09  DB0BD8in& 

1*  Obild  Who  has  Rsobtbd  Abyahuuubit  mubt  Aooowt  iqb  It 
■eota  to  oooM  in  as  a  diatribnteo,  and  tho  advinceinuiti  moot  bo 
nntod  at  thoir  valno  at  the  time  ^bej  were  leoeiTed,  nnleos  tiu 
Talne  fixed  at  the  time^  by  agreemont.    8im9  y.  Shm,  460l 

%  ADYANcncBirr  must  bb  Aooouvtbd  iob  at  its  V alub  whin  Rbobitbd^ 
and  Its  sabeeqaent  depreoiation  in  talne  or  deetraetion  oannot  be  relieved 
against  by  the  court    IcL 

8.  Bbtimatbd  y alub  or  ABYAKOSiaDmi  Ain>  or  Ebtatb  must  Taxb  Placb 
TwBLYB  MoHTHB  rBOM  ADMnmTBATiOH,  wbioh  18  tbo  time  for  the  first 
diBtribation.     I<L 

4.  PBOBATB  CkyURT  HAB  EXOLITBIVB  JUBISDIOnOB  1t>  Al>n78T  AVD  BwrUHCB 

Dbmavim  for  expeneee  of  administration  of  the  eetatee  of  deoedeati^ 

among  which  are  daima  for  Benrioee  rendered  and  money  expended,  at 

the  request  of  the  administrator,  for  the  benefit  of  the  estate;  and  an 

action  is  not  maintainable  in  the  district  conrt,  against  the  administrator, 

which  seeks  to  charge  the  estate  with  snoh  expenses.   Owrmm  r,  Makmeg^ 

8B2. 

See  Wzllb. 

ESTOPPEL. 

1.  Bbtoffbl  mat  bb  bt  Dbbd,  bt  Rboobd,  or  bt  Maiteb  or  Pabl  Hm 
acts  and  adminions  of  a  party  may  estop  him  from  even  speaking  Mm 
tmth,  when  in  good  conscience  and  honest  dealing  he  oog^  not  to  be 
permitted  to  gainsay  them.    Simpmm  ▼.  Peanon,  6T2, 

%  Ebtoppxl  in  Pau  will  Conolubb  Party  ntoM  Dbntino  ma  Own  Acsn 
OR  Admissions,  which  were  expressly  designed  to  influence,  and  which 
did  influence,  the  conduct  of  another,  when  such  denial  will  operate  to 
the  injury  of  the  latter.  The  principle  underiying  this  doctrine  is,  that 
it  would  be  a  fraud  in  a  party  to  assert  what  his  preYions  oondnct  and 
admissions  haYc  denied,  when  others  haYc  acted  on  the  faith  of  that 
deniaL    Id, 

8.  No  Onb  oan  Sbt  up  Anothbr's  Act  or  Dbolaration  ab  Oround  or  Estop- 
pbl,  unless  he  himself  has  been  misled  or  deoeived  by  snch  act  or  dedM 
ration,  and  unless  he  would  be  injured,  if  tint  other  is  pennttted  to 
gainsay  or  deny  the  tmth  of  what  he  did.    ItL 

4.  Bstoppbls  Ofbratb  nbithbr  in  Fayob  or  nor  AOAinn  Stranobr;  hence 
he  can  neither  be  bound  by  nor  take  adYantage  of  an  sstoppeL  This 
principle  applies  to  aU  classes  of  estoppels.    Id, 

8.  Hbirb  arb  not  Bbtoppbd  bt  Dbgrbb  and  Pb(wbbi»nq%  x»  Pabrtkhi 
Suit  bbtwbbn  ThbmsblybSi  from  showing,  in  an  aetien  sgMnst  them 
by  the  administrator  of  the  petson  from  whom  tfa^y  inhsriA^  a  title  to 
land  diflbrsnt  from  that  shown  in  such  partition  mat,    Id» 


I? 
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1  TRianAonoH  Wbjgb  n  Voo  MDAtM  Fxohzbitid  bt  Law  oumot  Im 
"'  pugt^W  its  iaAnnityby  bmmm  of  w  stWi^dL    ifartti  ▼.  2«IkrhKlk 

'*  366. 

%  Docnan  w  Bropfxl  nr  Pau  Pboouds  Wholly  om  Thbobt  that  Um 
^  pu^  te  ^  wt<^ped  hA%  by  hk  declftrKkum  and  oondiiot,  miolad 

another  to  his  prejudice,  so  that  it  would  be  •  fraud  upon  him  to  allow 
the  trae  alate  of  f  aets  to  be  pfrored.    Id. 

A.  br  OBDKft  iBAT  Dbglabaixoss  OB  OoTstmfot  ov  Paktiss  shall  OpiRAn 
AJS  Esrormii  in  letpeot  to  title  to  real  property,  it  must  appear,  —  1. 
That  the  party  making  the  admissions,  by  his  declarations  or  conducti 
was  apprised  of  the  true  state  of  his  own  title;  2.  That  he  made  the 
gr  admission  with  the  express  intention  to  deceive,  or  with  sueh  careless  or 

onlpable  negligence  as  to  amount  to  constructiTe  fraud;  3.  That  the 
other  party  waa  not  only  destitute  of  all  knowledge  of  the  true  state  of 
the  titie^  but  of  all  convenient  or  ready  means  of  acquiring  suoh  knowl- 
edge by  the  use  of  ordinary  diligence;  and  4.  That  he  relied  directly 
upon  soeh  admiarion>  and  will  be  injured  by  allowing  its  truth  to  be  dis- 
proved.   Id. 

ft.  JuMiMBST  Cmkboosl  zs  HOT  SsTOPPXD  TO  Dbxtt  Dkbtds's  Titls  to  prop- 
erty sold  under  execution  in  satisfaction  of  kis  judgment    Id. 

Ml  Squitasui  Bbtopfxl — Aor  in  Pais.  —The  owner  of  a  certificate  of  sale 
procured  a  patent^  but  by  mistake  it  was  made  to  his  lather  instead  of 
hiaMell  He  gave  the  patent  to  his  father,  and  afterwards  absented 
himself  from  the  state  for  ten  years,  leaving  his  father  in  possession  ol 
the  land,  to  deal  with  it  as  his  own.  Held^  that  the  son  was  estopped 
from  asserting  an  equitable  title  to  the  lend  as  against  a  purchaser  from 
the  fathsTt  in  good  faith,  for  a  valuable  consideration.  Schnee  v.  Sehnee^ 
183. 

IL  EiTOPFBL  HT  Mattis  ow  Bsoord  MUST  BB  Plbai>xx>.  Blood  V.  MoTCUie, 
436. 

12.  Onb  Who  Pails  to  Disglosb  CBBxinoATB  ov  Pubchasb  at  Tax  Salb 
Hxld  BT  HtH,  on  discharging  other  liens  and  encumbrances  on  the 
land,  and  who  states  that  he  had  no  other  claims,  wiU  be  estopped  from 
setting  up  or  relying  on  the  tax  deed  procured  thereunder,  and  the  deed 
will  be  set  aside  as  a  doud  on  title,  whether  or  not  the  owner  of  the 
land  knew  that  the  taxes  were  unpaid  for  the  year  for  which  the  land 
was  sold;  although  it  seems  the  holder  of  the  tax  deed  is  entitled  to  be 
repaid  the  sum  advanced  by  him.     DoMmh  v.  FoUeU,  648. 

1ft.  ArffiDAvrr  as  to  Owkebship  of  Propertt  Raises  No  Bhtoppkl  fbom 
SuiNO  VOB  Damaab  to  It  whbn.  — An  affidavit  in  replevin,  made  by 
a  wife,  stated  that  the  property  belonged  to  her  husband.  In  an  action 
afterwasds  brought  by  her  for  damage  done  to  such  property,  it  was  ob- 
jected that,  by  reason  of  such  affidavit}  she  was  estopped  from  maintain- 
ing the  suit.  Hekif  that  although  the  affidavit  was  strong  evidence  to 
prove  that  the  property  belonged  to  her  husband,  yet  it  could  not  be 
considered  as  conclusive;  that  she  might  exj^ain  the  affidavit  as  to  the 
ownersh^  of  the  propertyi  and  that  it  was  for  the  jury  to  determine 
the  sufficiency  of  sueh  explanatien.    Snifdaktr  v.  Bro896,  661. 

14.  JVBOKBIIT  n  FaVOB  ov  AflBWVBB  ov  KOTB  UVDBB  IbVAUD  ASBICmiOBIlT 

BOBS  BOT  Estop  the  elaimsnt  of  the  prooseds  of  sueh  judgment^  under 

the  rightful  owner«  unless  it  appears  that  the  fact  of  the  assignment  was 

put  in  issue  between  debtor  and  assignee.    Bkod  v.  Marcitm^  435. 

See  Wabbhoubbmbn,  6. 
Am.  Dna  Vol.  ZGIX— 88 
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EVIDENCK 

L  KicmaiOH  09  ByuimoM  «  hot  Qbopup  ioe  Bbvbmai^  rnilwij  whan  ft  li 
oilmd,  iti  object  is  ateted  with  siiflcient  distmotiifln  to  cnalila  tha  i^ 
pellate  ocmrt  to  aoe  th&t  mfttoriil  eridenoe  was  rejoctedt  or  imleas  a  aoft 
dent  f oondatioa  for  it  is  shown  in  the  eridenoe  already  introdnoed. 
Dreher  ▼.  FUehhmy,  91. 

&  ADMiaaioirs  am  Wkaksbt  Kihd  or  Bvnniroii  and  an  instraetion  to  this 
effect  is  not  emmeoos.  Bat  this  does  not  imply  that  an  adiwiasifla 
deliberately  made  and  clearly  proved  beyond  mistake  would  not  have 
▼ery  great  inherent  force  as  evidence.    TdL 

S.  UriNo  Dklakations  abs  onlt  Abmsmzbli  in  Cases  oi  Hoiaciiii^  and 
then  only  when  the  declarations  are  of  the  cirenmstanoes  attending  the 
act  producing  the  injury.     WoUen  v.  WWdm»t  450. 

4.  I>Tnio  DscLABATiQKs  ov  WoMAN,  Who  Disd  Of  CsiumiBiTH,  tliat  da* 
f endant  in  an  action  for  her  seduction  was  the  father  of  her  ehild,  are 
not  admissible  in  evidence  against  him.    Id, 

ft.  ADMiasioiiSi  Right  to  Witkdbaw  WBiTTfir.^Where  a  party  to  aa  aeticm 
makes  a  written  admission  of  facts,  simply  to  save  the  other  party  the 
trouble  and  expense  of  getting  up  the  testimony,  if  he  diMOvers  that  the 
•ilmi— inn  ig  not  truc,  hc  may  withdraw  it,  provided  there  remains  anf* 
ficient  time  lor  l^e  other  party  in  which  to  prepare  his  case,  and  pro- 
vided also  that  such  party  has  not  been  injured  by  relying  on  such  ad- 
mission, as  by  the  death  of  an  important  witness.  HaUocey.  Matlhtw9t 
473. 

ft.  CouBT  WILL  JuDiciALLT  KoTiCB  that  in  September,  1867,  the  civil  state 
government  of  Arkansas  was  provisional,  and  that  the  commanders  of 
the  United  States  military  forces,  by  acts  of  Congress  and  orders  of  the 
President,  were  then  clothed  with  power  and  authority  to  anest  and 
imprison  dtisens  who  willfully  violated  the  laws,  regulations^  and  lulsi 
prescribed  by  the  federal  government.    Beiden  ▼.  /State,  214. 

See  Common  Cabbtkm,  10;  Plxadino  and  Pbaoiicb;  Wi 


EXKCUnONS. 

1.  Onlt  Pukfoss  ov  Bxbcdtion  in  Rsspior  to  Bsal  Bbtats  whiub  Jum- 

MENT  LiBN  SvBsms  is  to  eufoToe  the  lien  by  asaleof  the  property.  Ba^ 
ley  V.  Ward,  266. 

2.  Lands  not  Subject  to  Juiximbnt  Lden  mat  bb  Lbvibd  upon  under 

an  execution.    Id. 

5.  To  Pbbsebvb  Pbioritt  Aoquibbd  bt  Judomxnt  Libn,  sale  must  be  made 

during  the  statutory  period  of  the  lien.    Id, 
4.  Coft  of  ExBounoN  Levied  on  Real  Estate,  with  Lett  Lhdorseb 
thereon,  need  not  be  filed  in  recorder's  office.    Id, 

6.  Whebb  No  Judgment  ob  Attachment  Liens  Bxnr,  Levy  Opbbatbs 

UPON  Real  Pbofebty  as  it  does  upon  personal  property;  that  b,  the 
execution  first  served  has  priority.    Id. 

6.  Levy  of  Execution  upon  Real  Estate,  dubino  Pendency  of  Judgment 

Lien,  neither  extends  suoh  lien  nor  creates  a  new  lien.    Id, 

7.  If  Execution  is  Levied  on  Real  Estate^  whilb  Judgment  Liev  Sub- 

sists^ and  is  returned  without  a  sale,  and  after  the  judgment  lien  ezpirss 
another  execution  is  issmtd  and  Isviedf  and  a  sale  is  wmhIitl  suoh  sale 
takes  oflEeet  by  felatioii  at  tbs  *"»^  when  tbs  ssoood  yTT*^*^  was 
levied.    M 
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H  Lett  ov  EzsounoN  akd  Salb  of  Real  Propertt  dxtbing  Existexob  ov 
:*'  pRBLDfiNART  Injuhction  restraining  the  same  renders  the  sale  Toid« 

:»>'  able,  and  the  execation  and  sale  may,  upon  proper  proceedings  taken, 

'.>  be  set  aside.    Bnt  such  a  sale  is  not  void,  and  a  deed  made  under  it  con- 

v}  fers  a  valid  title,    /(i. 

9,  LxTT  OF  Execution  has  No  further  Effect  than  to  Fix  Date  of  com* 

menoement  of  the  sheriff's  title  as  against  all  persons  who  are  not  parties 

to  the  writ     Blood  v.  Ll^  441. 

c:  10.  Purchaser  at  Sheriff's  Sale,  to  SvarAiN  his  Title,  is  only  Requirbd 

to  Show  a  sale  and  the  authority  of  the  officer  to  make  it.    The  deed 

'/  proves  the  sale,  and  the  judgment  and  execution  are  proof  of  the  an* 

^  thority  of  the  officer  to  make  the  sale.    Id, 

11.  Validitt  of  Title  of  Purchaser  at  Sheriff's  Sale  is  Unaffbotbd  by 
5:  failure  of  the  officer  to  make  the  levy  in  the  mode  prescribed  by  statute^ 
;,  for  his  power  to  sell  comes  from  the  judgment  and  execution,  and  is  not 

to  be  measured  by  his  proceedings  under  the  writ.     Id, 

12.  Erroneous  Recital  of  Execution  in  Sheriff's  Deed  will  not  kwnat 
^  the  validity  of  the  deed  if  the  sheriff  in  fact  had  authority  to  sell.     Id, 

It.  PRESUMFTiON  IN  Favor  OF  Validitt  OF  Ancient  Fl  Fa.  —  To  support  a 
^  sale  of  land  in  Lee  County,  a  fi.  fa,  issued  by  a  justice's  court  of  Morgan 

County  was  introduced.    It  was  backed  on  the  28th  of  October,  1831,  by 
another  justice,  but  for  what  county  does  not  appear,  and  was  levied 
{.  the  next  day  upon  land  in  Lee  County  by  a  constable  of  that  county. 

UM,  that  under  the  circumstances  it  would  be  presumed  that  tlio  justice 
was  a  justice  of  Lee  County.     Thomaa  v.  Makom,  459. 

14.  Order  SBrriNa  Aside  Levy  upon  Execution  is  Properly  Granted,  on 
Ground  that  the  execution  was  not  subscribed  by  the  party  issuing  it, 
or  his  attorney,  as  required  by  the  statute,  this  objection  being  distinctly 
specified  in  the  affidavit,  a  copy  of  which  was  served,  with  a  not^'ce  of  the 
motion.  And  the  fact  that  the  execution  was  properly  subscribed  after 
levy  made  and  notice  of  motion  served,  constitutes  no  ground  for  deny- 
ing the  motion.    BonesUel  v.  Orma,  201. 

15.  Execution  Which  Directs  Levy  of  More  Money  than  Judgment 
Calls  for  is  voidable  merely,  and  not  void.    HurU  v.  Loueks,  404. 

It,  Execution  Directino  Levy  of  More  Money  than  Judgment  Calls  for 
will  not  be  set  aside,  but  will  be  amended  to  agree  with  the  judgment, 
upon  application  of  the  parties  or  either  of  theuL     Id. 

17.  Sale  under  Voidaslb  Execution  to  Bona  Fide  Purchaser  is  Valid, 
although  the  execution  be  afterwards  set  aside;  but  a  sale  under  a  void 
execution  is  absolutely  void,  and  will  pass  no  title,  even  to  a  bonaJUU 
purchaser.     Id. 

18.  Whether  Party  to  Ezicutiok  can  be  Bona  Fide  Purchaser,  qucert. 
Id, 

19.  Executions  are  not  Void  that  have  been  Issued  According  to  Es- 
tablished Course  of  practice,  and  are  not  so  erroneous  that  they  can- 
not be  amended.     Id. 

50.  Common-law  Rules  as  to  Validity  of  Judicial  Sales  are  not  Changed 
by  section  237  of  the  California  Practice  Act,  concerning  rights  of  pur- 
chasers who  have  been  evicted.  That  section  merely  guards  against  mis- 
chievous consequences  in  certain  cases,  by  affording  a  remedy  which  the 
common  law  did  not.     Id. 

51.  Execution  not  under  Seal,  Issued  from  Court  Which  has  been 
Aboxjbhbd^  or  upon  a  void  judgment^  or  upon  a  judgment  against  ai 


8»  Isa 


i^pail-  md  Mft^i  an  imtencaa  o£ 

Id. 
&  Baaow^ua  ok  Vozdabu  Bzhdhovb  OABHOfc  be  CQUASxaAUiZ  A^ 

TAOKKD.      Id. 

SL  BuoDODH  a  HOT  Tii»Mm.Am  WjDiM.CUMajqa  Aimang  oy  Jp im !■■  ^ 
Ajro  CoflM  ot  im  iflpMlthTafBDm.    Id. 

t4.  PUBCHikflBB's  TiTLB  AT  SaLB  UHDBE.  KjLBUUTIOH  DOHB  HOT  "DEtEMD  UFQIV 

Qbiiob&'s  BsnxBH.  foe  itft.vBlidilgr,.aiuiiaLnoi  wihmM  by  tba  fMblliBfc 
ttwretmiLiula  toahovalflgftloiLanylnry.    /dL 

tOw  ObwacnoH  that  Laxb  wa» hot  Soldih Sbbabaxb Pabgbls at Bxboo- 
TioH  Salb  gahkot  bb  Takbh  Amat  Tdcb  bob  RxDBfpmm  mam 
TfarwWiBi^  eifthttc  by  the  jwdgmimi  dahtoc  bimiiBlf,  by  ana  hnliiing  a 
w>ftrftgig<»  oa  tha  luid^  or  by  a  pnrrhaiiwr  undar  ihii  f areclosare  of  vatsk 
moitgag^    Boffjmmd  v.  Holbor%  106. 

flU.  PuBOHASBB  at  Bxbcdxioh  Salbhis  Bioax  TO  Bbdbbcbt  Paxzho  Pbidb 
lioBXOAOBr  or  biflroqiiitabla  proportioa  thereof,  whfiEe.the  lands  aold  ob 
ezaeotuBL ana  apart  only  of  thoae  ooveiadby  tho  moitgaga  sale.    Id, 

57.  PBODUcnoH  ov  Pafbbs  Mbhtbohbd  in  Scaxittb  as  NBCB88A&r  TO  Khablb 
Pabtt  to  Rbdbbm  may  ba  waired  by  a  pnrrhaanr  ai  an  ezaaatton  aala, 
aa  between  himaalf  anda.  rodon^oner;  anda  coediior  not  claiming  to 
be  a  ledsmptianar,  bni.  pnioeeding  to  aell  tho  property  undbc  bia  own 
e3ttoiitiony  baa  no  right  to  complain  of  andi  waivec  Bof^eg  ▼.  Ward^ 
256. 

58.  Rbdbicftion  ibox  SHBBDz'a  Salb  is  V ibtuaixt  Tbanbfee  of  Gbbtui- 
OAXB  ov  Salb,  and  if.  a  partes  being  entitled  to  redeem*  eflfocta  the 
redemption,  to  tha  aatiafantion  of  the  pnzohaaei;  the  sheriff 'a  dead  to 
him  panes  the  same  title  thai  it  wonld  ha¥e  passed  to  the  pozchaasr 
had  it  been  eTiwnfcad  to  the  latter  without  redemi^tion.    Id, 

fOl  Ib  POBOHAaBB  ax  Shbbixi'b  Salb  Ackmowlbdob  ih  Wbitino  Bbdbkf- 
TiOH  by  one  entitled  by  law  to  redeem*  the  sheriff  hasi  anthority  to 
ezecnte  to  him  a  deed,  withoatin%(iiiy  aa  to  tha  papers  prodnoed  to  the 
purohaasr..    Id. 

10.  A&  AOUHflx  MsBJiXBBSBaflSBB*  Stbict  Pboob  or-l8SUAHCB  or  EZBOUnOH 
is  not  reqnired.to.be.mada  hj^  a.pnrdiaseE  at»ahBriff*B  sale,  who  haa  besB 
in  possession,  for  a  long  period  of  time,  claiming  title  nndor  tho  deed, 
and  especially  where  neither,  tha  defendant  in  the  jodgmentt  jior  any  one 
**""«"a  under  him,,  baa  madaany  claim  adverse  to  the  plJiintiflL  And 
whea.it  ia  shown  thai  there  waa  a  jndgsient.of  a  pro^yes  date^  npon 
which  an  exaontian  might  have,  issaed,  a  chaig^  by  the  clerk  for  issuing 
an  ezecntion,  a  sale  by  the  sheri£^  and  a  certificate  of  sale  purporting  to 
hsTO  boon  mad  a  in  p"**"^"^*^  of.  an.ezecntioB,  and  that  after  the  espin^ 
tion  of  six  months  from  the  sale  the  sheriff  executed  a  deed  in  whioh  the 
jndgmaoiand  exeontioaara  reoited* — these  facts  are  sufficient  to  raise 
tha  psesnmp^ion.of  the  existence  of  an  execution  aftec  the  h^eeof  aiz- 
teen  years,  although  none  could  be  found  among  the  recorda  of  tha  ooort 

r,  6|.  BzBcmoNai  HnaaAwn  untWaa*  4-4|  Jnnwrsii  a^r,Bii 
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!•  WwmmOoBmxwmim  Fjflwog'  /Viiaiiiimai  iiwuiirj 

byrreasottof  hisifialnae:toic|vodnavtfaa 
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^  iBoaohen  nqnired  by  stetnte»  he  11197  faudnde  ibe  du^gw  in  a  -vabse* 

gnent  Moonnt,  and  have  tfaem  illowad  on  prodiictiim  of  'timToaohen. 
*  WaXU  ▼.  Wqgner^  WO. 

8»-fiaiTLEMSKT  OF  AnHUAL  AcXXHTHT  OV  JljnCIinSIIUiroBlB  KOT  OONOCVBIV^ 

^  eveii'aa  agamst  the  heirs,  l«igstee8,-aiid'oredxtan,  eze^  ssto  Bach  items 

^^.  .ae  a»  inelnded  in  the  aoeoinit»  acnd  aefcaaU^rpassed  iipon  Ijy  ffaeprobate 

oofoii.    7(2. 

IL  TmfDS'XEl  HaVSS  of  AjMUHJlfrBATOB,  irOT  NUDKD  TO  1?AT  HlJF JUIBJU  IDV 

TuvxRiL  and  last  siokness  of  the  intestetey-and  'the  alloiwa&ee  to  hia 
family,  ihoidd  be  applied  to  *ibe  -payment  of  debts,  <iipan  'snorto  ob- 
tained by  the  admnustrstor  at  hisnezt  ammal<aettlemeiit    Id, 

4»  Adhim  m'UATOB  inui  bb  Ohaboxd  'Wxch  Xntebbst,  whare  he  iieaa  the 
funds  of  the  estate  in  his  priTate  bnsineBB,  ormetains  them  in  his  hands 
for  an  nnreasonable  length  of  time^  to  the  prejudice  of  the  faein  and 
creditoni.  'Bemnstproseoiitetiie'settlenwnt'of  idie  estate 'wi&'all  rsft* 
Bonable  diHgenoe.    Id, 

i.  XTiTDXB  Lavs  of  CALDOBiriA,  AiuuniffritATOB  n  ViSTiD'withric^tto 
possession  of  the  reel  estate  of  his  intestate,  as  well  as  the  pemmS],  and 
his  duties  and  liabilities  in  respect  thereto  are  of  the  same  genenl  xfaar- 
aoter.    Id. 

C  ADimnBTRATOB  Who-Qoow  -avd  Itas  Bbal  Estatb  of  his  intestate 
becomes  the  tenant  of  the  estate,  and  liable  for  the  valne  of  its  use  and 
ooonpation;  and  if  he  makes  .a, profit, .he  is  liable  for  that  also.  If  he 
sustains  a  loss,  the  loss  is  his;  he  mnst,  in  any  events  account  for  the 
rental  value  of  the  land.    7(2. 

7.  ADimiisTRATQB  CANNOT  BB  Chaboed  WITH  Bbntal  Val0b  of  land  6f  the 
estate  after  a  f oredosnre  sale  of  the  premises  by  the  sherifil  From  that 
time,  the  purchaser  at  the  sale  is  entitled  to  tiie  Talue  of  the  use  and 
occupation.    Id^ 

X  SzBonroB  ob  Adionibtbatob,  bt  Maxxno  ob  Inpobbzno  Kotb  in  hia 
official  capacity,  cannot  thereby  bind  the  estate,  but  is  himself  respon« 
sible  for  the  amount,  and  the  holder  need  not  allege  tiiat  the  executor 
or  administrator  exceeded  his  powers  or  functions,  in  order  to  maintain 
an  action  against  him  personally.    lAwngtkm  v.  ^UMen,  731. 

91  Whbbb  £xboctob  ob  ADiONiBrBATOB  liAEXa  NoTK  in  his  official  capacity^ 
the  presumption  of  law  is  against  him,  and  the  burden  of  proof  on  hin» 
to  allege  and  prove  that  he  is  not  individually  liable.    Id, 

IOl  Holdeb  of  Neootiablb  Inbtbuuent,  made  or  indorsed  by  an  executor 
as  such,  may  sue  such  party  individually  thereon,  leaving  the  latter  under 
certain  circumstances  to  set  up  the  defense  that  he  is  not  personally 
liable.    Id, 

11.  EXX0UT0B*8  CONTBOL  DOBS  NOT  TSBIONATB  WITH  PO8SB8SION  OF  TENANT 

lOB  Life,  but  after  her  death  he  may  take  possession  of  the  estate,  with 
its  increase,  and  administer  it  in  accordance  with  the  will,  and  for  this 
purpose  the  court  of  ordinary  has  jurisdiction.    8mUh  v.  Oranbary,  464. 

18.  PlTBOHAJSB  BT  BXEOUTOB  AT  HIS  OWN  SaLB  IS  NOT  VoiD,  BUT  VOIDABLI 

AT  Elbohon  of  those  interested,  within  a  reasonable  time,  and  his  pos- 
session under  such  purchase  by  himself  or  tenant  becomes  adverse  from 
its  date.  Id, 
Ub  Tenant  of  Ezxoutob  Who  Pubohasbd  at  ms  Own  Sali^  and  is  in  pos- 
session under  such  purchase,  cannot  change  his  landlord  by  attorning  to 
the  executor's  sucoeesor  in  the  trusty  and  thus  rob  the  executor's  posses* 
sloB  of  its  adverse  character.    Id. 
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14b  Lahdlobi) Ain> TnrAXT — EBTAmovDsaiDiHTB.— Wbeteaa 
parohMed  land  at  his  own  sale,  which  he  leased  to  a  tenant^  and 
settled  npon  his  wife  by  marriage  settlement^  npon  his  death  h 
becomes  the  tenant  of  his  wife,  and  the  administrator  de  bomg  mtm  of  ^bB 
estate  cannot  interfere  in  any  way  with  a  proceeding  by  her  ^^nmt  t^ 
tenant  for  holding  orer,  as  each  proceeding  does  not  in  any  maniwir  pv»- 
Tent  his  bringing  the  proper  action  for  the  leooyery  of  the  land.     UL 

IB.  SaooND  JuiMnoDrr  iob  Sals  of  Lahd  wosl  'Baymest  of  IXbbib  axd  hk 
DxBiBiBDTioir,  entered  after  the  rendition  of  a  former  judgment  for  tlw 
same  purpose^  bnt  prescribing  different  terms  of  sale,  is  void  wlien  imt- 
dared  as  an  original  judgment,  and  not  upon  soggestion  or  supplemental 
pleadings  to  modify  or  alter  the  first  judgment;  and  a  sale  made  mder 
of  the  tenns  of  the  two  judgments  is  Toid.   BeAdw.Be/ke^ 


IC  OouBT,  HAVDra  Rbitdbbbd  JvDOMXirr  Ordkedto  Sale  ov  Lauds  or  B» 
DXDENT,  cannot,  after  the  adjournment  of  that  term,  render  another  and 
different  judgment  upon  the  same  record  without  further  pleading  sng • 
gsstions,  or  evidence.    Id. 

17*  Void  Salx  of  Laksb  of  Bboxdxht  gash  or  bi  VAUDAZBDhyooBfim^ 
tion  of  the  commissioner's  report    Id, 

See  Pabihebsbif,  10^  IL 

EXEMPnOKS. 

L  RxMiwii>  ABTiaus  abb  Pbofxblt  Ski  Apabt  fob  Bembrt  of  Fameu 
consisting  of  the  debtor,  who  was  an  unmarried  honajide  hoaaskeapei; 
in  unmarried  sister,  and  two  brothers,  all  under  twenty-one  yean  of 
age,  living  with  him,  whose  parents  were  both  dead,  and  whose  support 
and  education  he  had  assumed,  they  being  without  means.  And  t^ 
court  properly  refused  to  allow  provision  to  be  made  for  a  brother  over 
twenty-one  years  of  age,  and  for  servants.    MeMurray  v.  ShiJc^  66BL 

S.  EzxMFTioN  Laws  abb  not  Intended  to  Pbovide  fob  Sufpobt  of  Ofbb- 
ATiVES  hired  by  debtor  to  prosecute  his  business,  either  in  cultivata^ 
a  farm,  or  in  the  performance  of  other  service.    Id, 

S,  SzxMFnoN  Statutes  Afplt  only  to  Case  of  Housxkbefeb  wieh  Famelt} 
and  the  family  contemplated  are  those  who  reside  with  or  compose  t^ 
household  of  the  debtor.    Seaion  v.  Marshal  683. 

4.  HoBSE  OF  Pbaocigino  Phtbigian  IB  EzEMFT  FBOX  BzECDTiON,  where  he 

was  a  widower  with  two  daughters  of  tender  age,  whom  he  kept  in  the 
care  of  his  mother,  providing  for  them,  and  sending  one  of  them  te 
school  from  his  mother's  house,  while  he  himself  occupied  a  single  roooB, 
about  one  mile  distant,  as  an  office  and  dwelling,  without  servants  or 
other  family  than  his  children,  who  were  sometimes  with  him  at  his 
office,  where  he  lodged,  cooked,  and  ate  his  meals;  for  the  childieii, 
though  for  the  time  being  in  the  immediate  care  of  lus  mother,  wers 
domiciled  with  him,  and  he  was  therefore  a  housekeeper  having  a  fam- 
ily residing  with  him.    Id, 

5.  Ant  Judobcent  Debtor  kat  Claim  Articles  Exempt  fbom  Sale  of 

Execution,  under  subdivision  7,  section  31,  chapter  134>  of  the  Revised 
Statutes  of  Wisconsin  of  1868,  such  as  animaJB,  food,  Running  utenBil%  eta 
The  exemption  is  not  limited  to  farmers  only.    Knapp  v.  BartieU^  100. 
ib  One  cannot  Double  his  Exemption  from  Sale  on  Execution,  undoi 
subdivision  0,  section  31,  chapter  134^  of  the  Bevised  Statutes  of  Wisoo» 
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r*  gin  of  1858,  which  exempts  "  the  tools  and  implements,  or  stock  in  trade, 

t  of  any  mechanic,  miner,  or  other  person,  used  and  kept  for  the  par- 

pose  of  carrying  on  his  trade  or  bnsiness,"  by  carrying  on  the  bnsinees 
both  of  a  mechanic  and  a  miner  at  the  same  time.    Id, 
7.  Stallion  is  not  Exempt  raoM  Exscution  when  Kept  ior  Service  of 

Mares  only,  and  not  used  as  a  work-horse.     Roberts  v.  Adams,  413. 
t.  Exemption  prom  Execution  op  Oxen,  Hobses,  ob  Mules  Belonoivo  to 
Farmer  is  intended  to  apply  to  such  animals  only  as  are  snitable  and  in- 
_.  teiided  for  ordinary  work  conducted  on  a  farm.    Id. 

EXPERTS. 

See  WiTNEasES. 

^  FRAUDULENT  CONVEYANCES. 

I.   COHTXTANCE  WITHOUT  CONSIDERATION,  MaDE  BT  DeBTOR  POR  PuRPOSB  OI 

Di!pRAUi>iNO  HIS  Creditors,  may  be  avoided  by  the  creditors,  whether 
^  the  grantee  was  aware  of  the  fraudulent  purpose  and  actively  aided  it 

or  not.     He  is  not  a  purchaser  in  good  faith.    Lee  v.  Figg,  271. 
%  Husband's  Convxtancb  op  Exempt  Homestead  to  his  Wips  is  not 

It  ^^ 

Fraudulent  as  to  his  Creditors.    Pike  v.  MUu,  148. 

t.  Subsequent  Creditobs  cannot  Impeach  Husband's  Voluntary  Settlr- 
MXNT  ON  Wipe  of  land  other  than  such  as  was  exempt,  if  such  settle- 
ment was  not  unreasonable  in  its  character  in  view  of  the  property  and 
situation  of  the  husband  at  the  time,  and  there  was  in  fact  no  fraudulent 
intent.    Id, 

<«  Conveyance  as  to  Excess  not  Fraudulent  as  against  Subsequent 
Oriditors  when.  —  Where  the  whole  value  of  a  homestead  conveyed 
by  a  husband  to  his  wife  was  forty  thousand  dollars,  and  the  homestead 
OOQtained  land,  in  excess  of  the  amount  exempt  bylaw,  worth  five  thou- 
sand dollars,  and  the  husband  was  worth  seventy-five  thousand  dollars, 
over  and  above  his  debts,  at  the  time  of  the  conveyance,  it  was  held  that 
the  conveyance,  as  to  such  excess,  was  not  fraudulent  as  against  subse- 
quent creditors.     Id, 

S.  Real  Inquiry  in  Conveyance  Alleged  to  be  Fraudulent  as  against 
Subsequent  Creditors  is  not  whether  the  grantor  was  indebted,  but 
whether  ho  had  ample  and  abundant  means  to  satisfy  all  his  debts  after 
the  conveyance.    Id. 

f.  Evidence  Inadmissible  without  Supplemental  Complaint  to  Support 
If.  —  In  an  action  to  set  aside  a  conveyance  of  land  from  husband  to  wife 
as  fraudulent,  evidence  on  the  plaintiff's  part  that  a  mortgage  had  been 
executed  by  the  husband  and  wife  on  said  land  after  the  commencement 
of  the  suit,  and  that  the  money  raised  by  such  mortgage  was  invested  in 
other  real  estate  in  the  wife's  name,  was  held  to  be  inadmissible  without 
a  supplements!  complaint,  setting  up  the  facts  and  asking  appropriate 
relief  against  such  other  real  estate.     Id. 

y*  RiBULTDro  Trust  Raised  by  Fraudulknt  Conveyance,  and  Creditor's 
Rrmbdy.  —  If  real  estate  is  conveyed  to  one  person  for  a  valuable  con- 
sideration, which  is  paid  by  another,  for  the  purpose  of  defrauding  the 
ereditora  of  the  latter,  such  a  creditor  may,  under  the  code,  have  a  com- 
plete remedy  in  one  action.  A  judgment  may  be  obtained  against  tha 
debtor,  and  the  real  estate  in  question  be  subjeetod  to  the  paynMut  ol 
Hm  judgment    Lindky  v.  Onm,  610. 

See  HuBBAiiB  and  Wh:^  4-6w 
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OAMraa. 

1.  Ovs  Who  TmAxmi  Ham  ioe  TUce,  on  Whids  Moorsr  n  Bat; 

BBOom  lOft  ma  SxktioiBi  wbether  the  raee  is  nm  or  noi»  u  roeh  mt- 
Tioes  are  in  aid  of  a  gaming  tranaaction,  which  a  hone-raoa  ia,  and  irbish 
ia  in  ▼iolation  of  law.    MoAer  ▼.  Or^n,  641. 

%  HOBflB-TIUIHEE  MAT  RaOOTmtM<>NXT  Laid  OUT  AllpEXPniDlDVO&ftKP 

Axn>  Shoxs  for  horse,  which  he  is  fitting  for  a  iace»  on  which  mcney  is 
bst;  for,  whether  the  raoe  is  mn  or  not»  it  is  neoessacy  that  the  aninal 
ahoold  be  fed  and  shod,  and  sneh  items  are  not  neoessarflj  a  part  ol  tiM 

Id. 


GBOWINa  GB0F8. 
See  KjJWiMJMT,  1-3;  Snxim  ov  Wmunm, 

HOMBSTEABa 

L  TjMn  Kinva  AoqnnssD  HomsnADBiaarniTBAorovLAHBk  Wbob 
BviW'gi)  noM  Pabt  thkeiof  on  which  he  Kved,  any  moive  to  the  other 
part  of  soch  tract,  and  hold  it  as  a  homestead.    Sptmoer  ▼.  Chiammm,  1481 

S.  Pabtt  HAvno  Naksd  PoasBasiox  ohi.t  ov  Tract  ov  Lakd  kat  Aoquiss 
HomaTiAD  RiOBT  therein  aa  to  everybody  bnt  the  tme  owner,  and  sodi 
homestead  right  is  exempt  from  loroed  sale  on  ezeention,  and  cannot  be 
afieoted,  ezoept  by  a  y dlnntary  oony^yanoe,  or  relinqnishment  in  the  mode 
presoribed  by  the  statnte.  And  the  fact  that  the  claimant^  after  the 
attaching  of  his  homestead  rights  acqnires  the  tme  title  from  a  stranger 
does  not  affect  his  right.    Id. 

9.  HOMISTSAD  RiORT  D018  NOT  I>IPSriD  UPON  CaABACISR  OT  TiTU  held  by 

the  claimant  thereof.  The  proteotioa  ozteiids  to  whatever  title  he  may 
have.  Id, 
i.  HoMxanAD  Ejumfhon  AnPLTXNaTo  ''All  Dkbtb  and  Liabiutiis  Cu- 
ATXD  OB  Inoubbxd  Airmt"  a  date  named,  doea  not  apply  to  a  judgment 
leoovered  after  that  date  in  an  action  o<Nnmenoed  before  it^  even  though 
the  judgment  was  recovered  on  an  appeal  taken  after  it;  nor  does  it 
apply  to  the  costs,  which  are  merely  incidents,  and  must  be  governed  by 
the  laws  applicable  to  the  debt  or  lialnlity  out  of  which  they  grow. 
Emightr,  WUtnum,  662. 

ii  PUBOHAflX-MONXT  ADVANCOED  BT  ThIBD   PbBSON  WHIN    LbN  ON  HOMX- 

0TBAD.  —  Where  a  party  advanoea  the  purchase-money  for  a  homestead 
oecopied  by  the  vendee,  upon  his  promise  to  execute  a  mortgage  to  secure 
the  repayment  of  soch  money  when  he  obtains  a  deed,  and  he  afterwards 
xefoses  to  do  so,  the  purchase-  money  so  advanced  beoomes  a  lien  against 
the  homestead,  and  may  be  enforced  by  the  person  advancing  the  money, 
send  against  it  the  vendee  cannot  maintain  a  homestead  right.  Magee  v. 
Magee,  571. 
t.  Husband  cannot  8ux  Alonb  to  Bniobgb  his  Wm'a  Biobt  to  Hom- 
8TBAD,  by  seeking  to  avoid  a  release  thereof  executed  by  her,  but  she 
should  join  with  him.    Byaler  v.  Hatkawajf,  637. 

7.  CBBTmCATB    ov  AOKNOWLXaMXNT  TO  MoBTOAGX,  BjCITI3fO  THAT  WHB 

Rblbabxd  hxb  Homxstbad  Biobt,  kat  bb  Impbachbd  for  fraud,  dursM, 
or  undue  influence,  it  seems,  on  a  bill  in  equity  filed  for  that  puiposs^ 
or,  i^haps,  by  way  of  defense  to  a  suit  to  enforce  the  mortgpge.    Id. 
IL  Momnr  Bobbowkd  to  Pubchau  Land  is  not  Pubchasb-monxt,  within 
the  meaning  of  the  minou  statate  ^^t^u^ing  that  the  hrnnnstsad  ligkl 
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ri!mildnotb»olaimed«gainiiadahtd»»far  the  puwlMii^mBWiy.    TIm 
•Utata  only  »P!pliM  to  pmona  oooapying  the  nUtiflo  d  ▼odor  and 
Id. 

8m  fkAinxjuDiT  CkxRTiTAjnni^  9-i. 

^  HOMIdDK 

8m  GsnmuL  Law,  6-& 

f>f  HUSBAND  AND  WIFE. 

L  Dud  to  HmoBARD  akb  Wifs  dobs  vot  IifTBsr  Trsx  with  Sspabatb 
MomxB  or  Lahd  bo  GoNv^nriD;  but  each  thereby  beoomes  seised  of  it 
M  aa  entitety,  with  the  right  of  sorvivorship,  and  the  hnsband  at  hia 
death  woold  Imyo  no  estate  which  could  be  sabjeeted  to  the  payment  of 
his  debts,  or  which  would  descend  to  his  heirs.  Husband  and  wife  are 
ooosidered  one  person  in  law.    Simipton  y.  Ptairmm,  hTl»  * 

SL  III  OoMYSTAiraB  07  LAim  TO  Husband  Aim  Win»  Thvt  ASB  Both  Sunov 

^^  DURnro  THvnt  Jonrr  Livbb,  or  Enmnr.    Neither  of  them  can  alien 

M  as  to  bind  the  other,  and  the  snrriYor  takes  the  whole  estate.     SrnUh 

^  ▼.  StiM,  153. 

t.  Wm    KAT,    UKDBB  PbOPSS  OlBCUICBTAllCIS,  BI  HbLD  AS  ImrOLUBTABT 
\  TsiTSnB  OF  HBR  HUSBAKD.     IAlMB(g  ▼.  CWm^  61<I. 

4.  Wm  KAT  CULTITATB  LaKD  OwVBD  BT  HbB  AS  BXB  SbPASATB  BrATI^ 

by  means  of  the  labor  of  her  husband  and  their  minor  chUdxen,  without 
divesting  herself  of  the  legal  title  to  the  products,  so  as  to  subject  them 
^  to  levy  under  an  execution  against  the  husband.     FyXUr  y.  Aldtn^  178. 

0.  ElfPLOTinENT  OF  HuSBAND  BT  WiFB  TO  CVLTiyATB  HBB  LaRD  IS  NOT  OF 

Itsblf  Pboof  of  an  arrangement  to  defraud  his  creditors.    /dL 

t.  WlFB*S  MONBT  DOBS  HOT  BWOKB  PBOFXBTT  OF  HUBBAIID  whou  sho  plaOM 

it  in  his  hands  to  be  inyested  for  her.    Id. 
7.  WiFB  IS  NOT  Pbopbb  Pabtt  TO  AoRON  FOB  Rbootbbt  OF  lloNBT  loaned 

to  her  to  pay  for  lot  of  ground,  the  deed  to  which  was  executed  to  her, 

but  which  became  common  property,  and  the  purchase  of  which  was  rati* 

fied  by  the  husband.     AUhx^^,  Conhdm^  8(HI. 
IL  Husband  Ratifibs  Aor  of  Wifb  in  Bobbowino  Monbt  to  purohaM  lot  of 

ground  by  using  and  occupying  the  ground,  and  by  selling  a  portion  of 

it,  and  applying  the  proceeds  to  his  own  use;  and  he  is  responsible  for 

the  repayment  of  the  money  so  borrowed.    Id, 
t.  Pbbbumption  18,  that  All  Propbbtt  Aoquibbd  DVBiiro  MABBiAoa  k 

oommon  property,  unless  the  contrary  is  shown.  Id, 

8m  FBAUDULBfT  CONYXTANCIIS,  2-6;  H0MB8TBADS,  (W^;  l^AWi^ran  Wom^ 

Wttnbssbs,  2. 

IMPBOVEMENXa 

iMmaviMBim.  — In  action  for  mesne  profits  against  bona  /ide  pneiSSBor» 
under  elaim  of  right,  he  should  be  allowed  for  improyements  made  bf 
him  to  the  extent  that  they  haye  increased  the  value  of  the  premisses 
•ad  he  wiU  not  be  zestrioted  to  the  value  of  the  impvoreoMnte  tbsBF 
■ahreat    Tkoma»  v.  Maloom,  469. 

INFANCY. 
8m  VaouoBNOi^  8,  9;  Raiumass,  6,  C 
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IMJUMUriOllHb 

/UAOAflOir   BT  OtWTLAIMAII?,  DT  BiLL   10B    iKJUJiUrHWI,  THAT   GkBTAII 

Vaot  n  Mattib  or  Rxoord,  does  not  entitle  him  to  the  injnnetioii,  na- 

!•■  the  allegation  u  sustained  by  the  reooid,  although  it  is  not  deoied 

bj  the  defendant,  who  pleads  that  he  does  not  know  the  facta.    Oardmer 

T.  JCsrwy,  484. 

See  EiaoiMKNT,  3;  TAXAnoir,  2. 

INSANITY. 
See  Crohhal  Law,  1-3;  Willb^  1^14. 

INSURANCE. 

1.  PabOXi  OoMTRACT  07  iNSURAirOB  WAS  VaLID  AT  OOHWUI  LaW.     Kortk- 

wmtem  /.  0>.  v.  JBtna  Ins,  Ca^  145.  . 

%  Pabol  Ck>XTRACT  ov  Marikb  Insubahcb  18  Vaud^  and  an  aotion  «aa  be 
maintained  thereon.    Id, 

I.  OrBBTALFATioN  or  Pbopbbtt  di  Apflioatiom  lOB  Insubahcb  will  hot 
Avoid  Poliot,  where  the  policy  contains  no  condition  to  that  effect^ 
and  where  the  agent  of  the  insurance  company  knows  or  can  judge  of 
the  value  of  the  property,  and  accepts  the  application  without  objection; 
although  an  overvaluation  is  a  circumstance  which  may  be  considered,  in 
eonneotion  with  others,  in  determining  whether  the  insured  destroyed 
the  property  for  the  purpose  of  defrauding  the  company,  where  that  it 
relied  upon  as  a  defense.    Iwmranee  Company  qfN,A,y.  McDoweil,  497. 

4.  OoHBmoM  or  Poucr  or  Insubanob  that  Notick  or  Appligatioh  should 
bb  Sbnt  to  Sbcrbtabt  or  Compant,  is  shown  to  have  been  sufficiently 
complied  with  where  the  application  is  indorsed,  "Authorized  November 
ft,  ISIBO,  at  four  per  cent ";  and,  at  all  events,  the  company  is  estopped 
from  raising  an  objection  on  that  ground,  where  it  recognizes  the  validity 
of  the  policy  by  receiving  the  premiums,  and  sending  an  agent  to  investi* 
gate  the  loss.     Id, 

0,  Condition  or  Poliot  Rbquibino  Conbbvt  to  ErrBur  Other  Lnsurancb 
to  bb  Indorsed  thbrbon,  is  sufficiently  complied  with,  where  it  is 
shown  that  the  insurance  was  effseted  with  the  same  persons,  as  agents 
for  the  different  companies,  and  that  they  notified  the  companies  of  the 
fact,  and  made  an  entry  in  the  objeotiiig  company's  book  that  other  poli- 
cies  were  applied  for  and  risks  taken.     Id, 

C  Condition  or  Poliot  ov  Insuranob  Rbquibino  Notiob  to  bb  Givbb 
Company  or  Enouxbrancbb  on  Pbopbbtt  Insured,  is  sufficiently  com- 
plied with,  where  it  is  shown  that  its  agents  had  notice  thereof,  and 
indorsed  on  the  policy  that  the  loss,  if  any,  would  be  paid  to  the  per- 
sons holding  the  encumbrances.    Id. 

T.  IxoRBASB  or  Hazard  only  Suspends  Policy  or  Insurance  while  it  con- 
tinues, and  the  liability  of  the  oompany  is  restorod  when  it  terminates. 
Id. 

8.  KonoB  TO  Insurance  Company  or  Loss  is  SufriuiBiiT,  where  it  is  sndi 
notioe  as  induces  the  oompany  to  send  its  agents  to  the  plaoe  to  investi- 
gate the  loss;  and,  at  all  events^  where  the  notioe  is  promptly  given  ts 
the  company's  looal  agents.    Id, 

f.  Sun  on  Policy  or  Insuranob  n  not  Prbmaturbly  Brought,  where  the 
policy  provides  that  the  company  shall  have  sixty  days  after  proof  of 
loss,  within  which  to  pay  the  amount  of  the  insnzanoe,  and  the  suit  is 
farooght  within  the  presoribed  period.    Id. 
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1<I.  htmmAMM  OoKFAKT  Waivk  Objictioiis  to  SvmonNor  07  Frooib  ot 
L088  by  retaining  the  proofs,  without  pointing  oat  specific  objections  to 
them.    Id, 

11.  Vabiange  BnrwzEN  Allsqations  and  Proov  does  not  Exist  where  the 
declaration  avers  that  a  contract  ¥ra8  made  by  a  certain  company,  and 
the  evidence  shows  it  was  made  by  the  president  and  directors  of  the 
company.    The  contract  is  stated  according  to  its  legal  effect.    Id. 

18.  Condition  of  Poliot  07  Insubancb  not  to  Allow  Smokino  in  Pbemisbs 
Insurkd  is  only  an  nndertaking  on  the  part  of  the  insured  that  it  shaU 
not  be  done  with  his  consent,  and  that  he  will  use  reasonable  diligence 
to  prevent  it.    Id, 

28.  Ck>NDnioN  07  Pouor  07  Insvbancs  Bbquibis  Substantial  Ck>MFLiANci 
simply.    Id. 

lii  Ck>NDITION  AVOIDINO  POLIOT  07  InSU&ANOB  VOB  OhUSION  07  InBUBBD  tO 

mention  ezistenoe  of  wooden  bnilding  in  close  proximity  to  the  building 
insored,  is  waived  by  a  subsequent  adjustment  of  the  loss,  and  a  valid 
new  promise  to  pay  by  the  company,  with  a  knowledge  of  the  facts. 
Farmer^  A  M,  L  Co.  v.  ChemnU,  492. 

lA.  Pbovision  in  Pouor  of  Insubangi  Requibino  Suit  to  be  Bbouoht 
wrrmN  Onb  Teab  afteb  Loss  is  Waived  by  an  adjustment  of  the  loss, 
and  a  valid  new  promiae  to  pay  by  the  company,  npon  which  the  insured 
relies.    Id, 

IC  OoNDmoN  in  Insubancb  Poliot  tbat  Coxpant  will  not  bb  Liablb 
''for  any  leas  or  damage  to  goods  contained  in  the  show-window,  when 
the  loss  or  damage  is  caused  by  the  light  in  the  window,  nor  shall  the 
company  be  liable  for  loss  by  theft,"  applies  to  theft  from  the  show-win- 
dows, and  not  to  theft  oonunitted  in  the  necessary  removal  of  goods  to 
save  them  from  impending  conflagration.  Leiber  v.  Liverpool  etc  Im. 
Co.,  60S. 

17.  Fibb  Inbubanob  Pouor  Cotbbs  Lees  bt  Thbft  in  Kbgessabt  and  Pbu- 
DBSTT  Kbmoval  OF  Ck)0D6  to  savo  them  from  impending  destruotioa 
from  a  fire  in  an  adjoining  building.    Id, 

18.  Rbxoval  of  Goods  is  Pbopeb,  when  Adjoinino  Tbmbmbnt  is  bbino 
OoNSUiOD^  though  in  fact  the  store,  where  the  goods  were,  escaped 
destruction  and  even  injury.  The  inquiry  should  be.  What  was  pru- 
dent and  seemingly  required  on  the  part  of  the  insured  from  the  im* 
pending  peril  at  the  time  of  the  removal  7    Id, 

19.  Demand  bt  Agent  of  Insubanob  Compant  upon  Insubbd  to  Rexovb 
BIB  Goods,  made  during  a  fire  in  an  adjoining  bnilding,  though  it  may 
not  fix  the  liability  of  the  insurer  for  loss  by  theft  during  the  removal, 
as  it  may  have  been  outside  of  the  agency,  is,  neverthdess,  a  powe^ 
fnl  and  significant  fact  to  establish  the  propriety  of  the  removaL    Id, 

90l  KoncB  OF  Pbbvious  Insubanob  nbbd  not  be  in  Wbitino,  where  the 
oondition  in  the  policy  does  not  require  it,  though  it  prescribes  that 
the  assent  of  the  company  shall  be  in  writing.  KmUm  In§,  Co,  v.  Shea, 
e76u 

il.  Dbuybbt  of  Wbiitbn  Pouor  aftxb  Lboal  Pabol  KonoB  cm  Pbiob 
Insubanob  constitutes  a  written  assent  to  such  prior  insurance,  with- 
out the  nnneoessary  act  of  assenting  th«reto  by  another  writing.    Id, 

tt.  NonoB  OF  Pbiob  Insubanob  mat  bb  Establishbd  bt  Pabol,  where  th* 
policy  does  not  require  it  to  be  in  writing.    Id, 

n  NonoBOF  Pbiob  Insubanob  SuinaiBHTLr  Appeabs,  in  case  of  apolkf 
not  vsqoiring  it  to  be  in  writing,  where  the  assured  applied  for  addi* 
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tional  iomnaMB  to  Umb  — » lyt  who  Ittfl  amdafe^  wdgtiag' 
■Bd  upon  the  hbo  'dtf;  mad  te  agiMd  to  the  foHlnr  ipumiiuiiii,  md 
that  it  Bhonld  be  pUoed  witib  the  other  oompeny  for  which  he  wae  agaU^ 
and  made  out  and  ]^Aoed  ha  own  mgnrtnre'to^he  poUoy,  and  oaoaed  it 
to  he  delivered  the  nert  day;  and  then,  in  hiananal  ooone  of  imaiaenp 
notified  his  eautEtnent  of  tide  addilmal  iaaoraaoe,  andvf  the  prior  one^ 
which  was  nerer  dawpproved  by  it^  fhoagh  this  waa  Biz^y«ine  daya 
before  the  losi  oouurred*    /cL 

tl  BiBQUiBiinDrr  that  Aasan  to  Fuon  imnuiiCB  ibui.  m  ^— i^rwr" 
upon  tiie  policy,  or  otherwiie  appear  by  writing,  any  be  waivwL    Id, 

fS.  Pbouuab  and  Pbivati  iNsrEncnoir  Giyen  to  Askht  ov  laamASKM 
OoxPAKT,  and  not  made  pnUio^  will  not  Jnatify  a  leteil  by  tin  com- 
pany to  pay  the  policy.     Id. 

fll  ImsanAjgaK  OoMPAvm  ABa3oinn>  rat  Aon  ov  AnDrasflotpfobihEtod 
by  their  duurters,  and  witinn  the  ymiti  which  may  raaflonahly  be  pre- 
Bmned  by  the  public,  from  tiie  chanuiter  of  the  buaineM  andthe  general 
manner  of  tnuMaeting  it.    Id, 

f7.   AuTHOBITT  07  AOSNTS  OF  TsmTMatQE  OOKFANDB  TO  BOTD  OOMFASIMS  IB 

DxTKHMXHSD  by  the  power  they  are  held  out  byihe  oonxpanica  to  tfaa 
pnblio  aa  peewaiBR  and  not  by  writton  iaatrameate  of  appointaMBt^  of 
widch  the  pablto  condd  .have  no  Jaiowiedge.  Fdrmen'  ^M,I,Co,  y. 
Chemmt,  492. 

fl6.  Owe  Who  Kiootiactb  f<»  R>uomB  of  iKauBAHua  for  a  oomnuaaion  paid 
by  the  company  is  an  agent  of  the  oompany,  witinn  the  atatnte  of  In« 
diana  requiring*  such  agents  to  comply  witii  preaoribed  ooaditafloa  in  order 
that  the  company  may  sne  on  its  oontiaciii,  thongh  he  has  no  authority 
to  bind  the  company  by  contracts.    Fmrd  y.  BmAeff  8taU  I,  Cc^  683. 

01  Contract  07  iNsusANcnBBBzBOirnD  at  PikAcn  WEBBS  Laot  Act  uDo^ 
which  is  necessary  to  complete  the  transaction  and  bind  both  paities. 
This  act-may  be  the  issoance  of  the  poli<7  and  transmiasicn  of  it  by  mail; 
but  where  something  fnrtlier  remains  to  be  done  in  another  state,  as  the 
approval  and  receipt  of  premium  notes  hf^oi  agent  in  that  state,  and  a 
deliyery  of  the  policy  by  him  in  the  same  place,  that  state  will  be  tiM 
place  of  the  contract,  and  not  the  state  where  the  poli<7  was  isaned.   Id, 

10,  PRncnm  Nona  QxyxN  von  Poliot  of  Inbubanvn  Whidb  n  wot  En* 
VOBOKABLB  in  tiie  state  where  the  contract  of  inoonnee  is  made  aie  not 
enforoeable  aa  between  ihe  parties  in  another  state.    M. 

See  Attaohmbntb»  7»  8. 

JUDOMSNXa 

L  JuBoiiiNT  RacxyyxBXD  sr  Gbsxiitob  on  Kois  Gitin  as  CkvLLAnttAi.  8» 
OUBTTT  against  the  parties  thereto,  indnding  tiie  debtor  aa  indnraery 
will  not  of  itself  bar  an  action  on  the  original  debt^  nor  will  payment 
thereof  by  the  debtor  operate  as  a  satisfaction  of  the  original  debt  be- 
yond the  amount  paid,  unless  it  was  so  understood  or  agreed,  ^vm- 
heimery,  ffart,  641. 

ft  JUDGHXHT  ENTBRXD  BT  BflSTAKB  OF  OlBBX  FOH  SkALLXR  AaOtTNTTSAN 

AoTUALLT  Dub  mat  bb  Oobbbctbd  by  an  eq[uitable  proceeding,  where 
the  nustake  was  not  discovered  until  after  the  period  allowed  by  the 
alatnte  in  which  to  correct  such  errors  on  motion  had  ezpised,  aHhong h 
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IliA  ctM  WM  appaalad  toi  thr  MpnoMr  oonrl^  wh«rethe  Judgment  was 

^  aftaaadLoa  motion  beotaafttlM  agiBeftL  WW  Q0t  pfBifaiit^    FariHdfftr. 

■*  Harrow,  643. 

t.  JuDoxDiT  BT  GoKnflBnuf  Bntirkd  nr  Oaa  Court,  akd  Rwulablt 
SioxKD  BT  JuDGi^  IB  not  ft  nalliiy  on  its  fftoe  beoanse  of  deleetB  in  tha 

^  stfttomont  of  lilo<£teiUl*tiiHi  of*wllMih^tti(i  lUdwitoHnwy airoBC    If  tho  ooork 

had  jniudietion  of  the  snbjeot-matter  and  of  the  parties,  however  irrega* 
lar  or  eironeoiu  it  may  be,  it  <—■ n**  be  called  in  question  in  a  collateral 
ipaiiaiiiini     It.  oaiat«dr  b^attathatL  bfthMnaUtora^  ttedaindanlk 

i'  who  are  deltandad  tbevahjr,  ami.  in/a-diraet  proaaeiiingifDr  that  purpose. 

B«  Leer.  Figg,  271. 

**  4.  JupoMMiT  WILT.  BiUPHiLDjgliyiagBaAflwrABLi  IwTMffpmMT.  ~  Where 

reoovery  is  had  in  ejectment  npon  four  different  demises,  and  one  ol  th» 
leesars  was  dead  at  the  time,  the  law  will  presume  that  the  reoorery  waa 

t  had  upon  the  demises  of  the  remaining  three.    Ckardner  ▼.  Keney^  484. 

0,  Umk  ApFBAfi,  All  Fbuumftiohs  ark  n?  Favor  of  Judgmsht.    I^ 

r'  therefore,,  a  demurrer,  on  the  ground  that  the  action  is  barred  by  the 

statute  of  limitationa,  has  been  sustained,  and  the  transcript  fSeols  to 
show  when  the  action  ¥ras  oonmienoed,  it  will  be  presumed  that  it  waa 
not  commenced  until  after  the  statute  had  run.    MUe$  v.  Thorny  384. 

i  9.  Judcoexht  Afpxalsd  vroic  will  bs  Atoidbd  and  annulled  if  erroneous^ 

and  the  judgment  which  should  have  been  given  will  be  rendered.  Chap' 
man  v.  Ifew  Orleans  etc  R,  B,  Co.,  722. 

7.  To  Rkjiot  DxHAim  as  Rbb  Jxtbicata,  the  thing  demanded  must  be  tha 

same  as  in  the  first  suit,  and  must  be  founded  on  the  same  cause  of  ac- 
tion, and  the  contest  must  be  between  the  same  parties,  acting  in  tha 
same  quidities.    Stocomb  v.  De  Lcaardif  740. 

8.  AoqiuiBscBircB-  nr  JuixiMBjir,  howevbb  MAVxnBBTED,  constitutes  what  ia 

decided  by  that  judgment,  reajudkaicL    Id. 

9.  It  18  Immatkrial  how  Jubgmbhv  Bbookbs  Bn  Jttdicata;  what  is  de- 

cided by  such  judgment  must  be  held  to*  be  legally  true  between  the 
parties.  Whetiier  such  judgment  will  bar  another  action  between  tha 
same  parties  depeada  npoaa;  wliatbar  that  thing  daaoanded  in  the  new  suit 
la  theusama  juul  founded,  on  tha  same  caaaa  of.  action/  as  .tha  anit  decided. 
Id.. 
8aa  AasuMParr;  ATTAGEMBBn,  1;  BBTomOy  11^  14f  RuMJUXUunii  BnMxnoRa 
Avn  AuBHonBasoMi  8-4j6|  H0mnAOi^4|  Mawai  aai  mr  TIrntiifiM 


JUDICIAL  SALES. 

L  OovanGo  Vjnr.FABi.ivURHouttifQ  JuniazAi.SAiiia»  ia^I^^ 

offioan  ejcaantiaip  thaic  paaasaa.  have  parlonnad.  their  dotyi  eapadally 
altar  great  la^saoi  time.    ThamaM^Y.  Mokorn^  4fi9. 

2L  SxAXOTB  ^AMiML  It  Dim  ov.  Qmcia.  to  O^atir  Ljjn^LBvnp  onto  be 
valaad-bafooa  ssie^  glves/no.  zigbt  to  plaintiff  .or  delsadaat  to.aalact  an 
appraiser;  and  if  the  officer  permits  this,  it  is  merely  a  courtesy  on  his 
part»aiidiiatthftdiaQhaife.ofAleiaLdiBtgr*   A^iVi  H^Mmu,  862; 

8»  <]^ALaiGAXI01l  ov  AgPiUIHIM   MAT   BR  SliOWX  BnB»  BT.  AfTBAIBRR'a 

GlBnviOAfl%.or  by  thaoffiBMr^Batem,  wban  thastatateiafoiriiigrprop- 
«ty  lanad.on:tabatvalnadbalQaa  aaladaaatiotjna|iiiietth*asatifiDatecl 
thai  eAear  yrhm  ^paliflea.  thai  affgaiaMa.  to-  aaemnpaay  th»  wtittau  ap» 
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JURISDICnOK. 
8m  0»— *»^«-  Law,  4^  6;  Egnnr,  8;  JSmmm  €m 

LANDLORD  Ain>  TKKANT. 
8m  baoDTOBB  aud  Amasignjaom^  IS. 

LIENa 

8m  ArrMMMMMTB,  1|  AnoRraT  avd  CLnoiT;  EzBOunom;  HoMWWiW^li 

Mbohahioi'  Likks;  Vkkdob  ahd  Vmsiom^  8b 

LIS  PENDEKa 

L  DooTBiHx  ov  Ln  Pimbbni  as  Afplixd  to  Comksucial  Pafkb  not  Dm 
AVD  Past  Dai.  —  Penona  not  having  actual  notice  are  not  bound  to 
take  notice  of  any  pending  suit  affecting  oommercial  paper  not  doe;  but 
it  is  othenriie  as  to  snch  paper  past  dne.     Kellogg  v.  Fcmeher^  96. 

8.  Bulbs  Stated  as  to  when  Lis  Pendens  Begins  undsb  English  Law. 
Id. 

8.  Pebsons  are  not  Chabobable  with  Ck>NSTBucrivE  KoncE  of  Aotidn 
▲ITEB  Sebticb  of  SUMMONS  AND  COMPLAINT  and  accompanying  papers, 
bnt  before  any  papers  have  been  filed;  nor  will  the  sabeeqaent  filing  ren- 
der them  chargeable  from  the  time  of  such  service,  upon  the  doctrine  of 
relation.  In  this  case,  where  an  injunctional  order  was  served  with  the 
snmmons  and  complaint,  the  above  mle  was  applied.     Id. 

4.  Pbndenct  of  Anotheb  Action  for  Same  Cause  should  be  Pleaded  in 
Abatement.  After  the  parties  have  gone  to  trial  on  the  merits 
this  plea  is  waived,  and  cannot  be  taken  advantage  of.  ITefeftel  v. 
Tkompmm,  410. 

LOTTERIES. 
See  Assumpsit,  1,  2. 

MALICIOUS  PROSECUTION. 

1.  DxnNDAim  nr  AcnoNs  for  Maucioub  Pboseootion  should  be  Alloweb 
Qbbat  Latitude  of  Inquirt,  for  the  purpose  of  showing  probable 
cause.    CoUmB  v.  ffayie,  621. 

8.  It  IS  Competent  to  Show  on  Cross-examination  of  Witness  for  Plain- 
tiff, IN  Action  for  Malicious  Prosecution,  that  he  became  a  member 
of  the  mdders'  nnion  after  he  left  the  defendants'  employment,  as  estab- 
lishing the  influences  under  which  the  witness  was  placed  by  joining  the 
onion,  although  the  evidence  did  not  technically  pertain  to  the  matter  of 
the  direct  examination,  where  the  prosecution  complained  of  as  malicioua 
was  instituted  by  the  proprietors  of  a  foundry,  who  employed  men  con- 
trary to  the  rules  of  the  union,  against  certain  persons  connected  with 
the  union,  who  had  conspired  to  entice  away  the  defendants'  employees. 
Id. 

8.  It  IS  Oompbtbnt  fob  Dbfendantr,  in  Action  for  Malicious  Pbosbcu- 
noN,  to  Show  what  ¥ras  the  object  of  a  meeting  of  their  employees, 
which  was  attended  by  the  plaintiff,  whether  the  meeting  was  held  at 
the  place  of  meeting  of  the  mdders'  union,  and  whether  the  defendants' 
employees  had  made  any  complaints  before  the  strike,  and  what  oonneo* 
tion  the  plaintiff  had  with  such  complaints,  as  establishing  a  ooospiraoy, 
and  offioioaB  intermeddling  and  unwarranted  oooduot  by  the  memben  el 
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the  imioii,  where  the  proeecatioii  complained  of  as  malleioDa  was  inati- 
tnted  by  the  proprietors  of  a  foundry,  who  employed  men  ooatrary  to 
the  roles  of  the  union,  against  certain  persons  connected  with  the  onio^ 
who  had  conspired  to  entice  away  the  defendants'  employees.     Id* 

4b  It  u  CoMPKriNT  won  Devxvdants,  im  Action  fob  MALidoua  TBoeacu- 
noN,  TO  Show  What  Opinion  was  Giybn  Thuc  bt  tuxib  ATTOunnr 
as  to  their  right  of  action  and  arrest  of  the  plaintiff,  without  being  con- 
fined to  the  inqniry  whether  the  attorney  advised  the  action  to  be 
brought.     Id. 

ii  Bbinoino  Action  ajtxb  Taxing  Competknt  Lboal  Advicb  that  a  right  of 
action  exists,  will,  in  most  cases,  relieye  it  from  the  charge  of  haTing 
been  brou^^t  maliciously  and  withont  probable  cause.    Id, 

MANDAMUS. 
See  G0BPOBATION8,  81. 

MARRIAGE    AND    DIVORCB. 

KQcriTT  WILL  Annul,  at  Suit  of  Wnx>w,  Judgment  of  Ditobci  obtained 
by  her  husband,  in  bis  lifetime,  on  t]ie  ground  of  desertion,  where  it  ap- 
pears that  the  separation  was  voluntary,  under  written  articles,  and  thai 
the  husband,  by  false  representations,  obtained  service  of  process  in  the 
divorce  suit  by  publication,  when  personal  service  could  have  been  had. 
Nor  will  such  relief  be  denied  because  the  divorce  judgment  was  thus 
Toid  for  want  of  jurisdiction;  and  in  such  a  suit,  bot^  the  administratcgr 
and  the  heirs  are  proper  parties,  where  the  husband  left  real  and  per- 
sonal property.    Johnson  v.  Coleman,  ld3. 

MARRIED  WOMEN. 

1*  Marbibd  Woman  has  Such  Power  oveb  her  Separate  Real  Pbof* 
ERTT  as  ia  incident  to  a  complete  holding;  and  if  an  improvement  is 
necessary  for  a  complete  enjoyment,  then  she  can  charge  it  with  a  debt 
created  in  making  such  improvement.     LhuUey  v.  CroBa,  610. 

fl.   In  Ck>MPLAINT  ON  Ck>NTRACT  AGAINST    MaRRIED  WoMAN,   It  MUST  AP- 

FBAR  Affirmattvelt  that  the  contract  was  for  the  benefit  of  her 
separate  property.    Id, 

t.  Supervision  of  Equitt  over  Power  of  Married  Woman  to  En- 
cumber HER  Separate  Property.  —  Such  a  power  is  liable  to  abuse, 
and  must  be  under  the  supervision  of  the  court  of  equity  which  tries 
the  case  involving  the  liability  of  her  separate  property.     Id. 

i.  Marbiep  Woman's  Separate  Propertt  cannot  be  Bound  upon  her 
Gontbact,  unless  her  intent  to  deal  with  and  bind  the  property 
dearly  appears.  Such  intent  cannot  be  assumed;  it  must  appear 
that  the  contract  is  one  from  which  benefit  results  to  the  property. 
Kanirowiii  v.  Prather,  687. 

ii  Pbofits  of  Mabeied  Woman's  Separate  Property  mat  be  Disposed 
of  bt  Her  as  if  she  were  a  /erne  wU.    Id. 

6.  To  Enforce  Married  Woman's  Gontract  in  Equitt,  It  must  Ap* 
PEAR  that  it  is  conscionable,  for  the  betterment  of  her  property  rights^ 
and  reasonably  calculated  to  promote  that  end.    IcL 

7.  GREorr  Given  to  Married  Woman  on  Faith  of  her  Separate 
Property  is  not  Sufficient  to  Bind  It,  or  its  income.  It  mast 
appear  that  she  intended  to  create  a  charge  against  it»  or  its  inoome.    IcL 
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iL  MiWMn  Woiuit  MM  myr  Rsimn  ant  TnamtML  Ptomm  Iaap 
nm  mm  wul  Mmmumhi  J>tsm,  m&ttfy  hy  Mtmt^  Idai  to  biiT*  m 
f0MMtt  VM  tt&A  oontrol  <yvtt  ife|  comiitunt  with  tiMcp  mbummi  UHrastiif 
allium^  if  ibttpeniiitilMrhittbuul  to  dMl  wiUi  and  ae&  it  iw  Mi  own, 
»  pttKihUB r  from  him  would  be  protoetod.    Dam  ▼.  Bodega  683L 

9*  WiMX)mir  SKAfim  DEfiHinu  Rresn  or  Makbiup  WoiiBf  ofvn 

fUUH  SsFABATB  Hnukra  ix>n  irar  Atply  to  roal  Mtele  dcsivod  £nm  tlia 

hwAMMd.     It  ftpplin  only  to  bar  tttl  ootftto  diriv^  from  olfaflf  Mnu€o& 

JHbeT.MOei,  14& 

See  Hii«BA2ffi>  Aim  Win. 

MASIXa  AND  SBEVANT. 

t.  HinsR  IS  LiABLi  lOR  Such  Aon  of  his  SssvAim  orlt  as  wo  witfals 

the  lino  of  hio  doty.    Baker  w.  Kkm^t  4lSd, 
8,  OwiiKR  07  Brzdox  is  hot  Jaable  worn  iNjvftT  Oausid  by  Bira  of  Doa 

belonging  to  his  toll-keeper,  if  it  appears  that  he  did  not  authorise  or 
require  the  dog  to  be  kept»  and  that  it  was  not  needed  for  the  oondnet 
or  protection  of  the  basineBS  in  which  the  owner  of  the  do^g  waa  eas- 
ployed*    fd. 

lb  OoicpTjiisT  Chasois  Sufficient  Causx  of  Aohoh  for  Injubt  Causbd 
THBOUOH  DxFXcnvx  Machikxrt  of  railroad  company  when  it  atatao 
what  defects  were  in  the  machinery;  that  defendant  had  faU  noiioe 
thereof;  that»  nevertheless,  he  carelessly  and  recklessly  canaed  tha  same 
to  be  nsed;  that  by  reason  of  such  use  and  defects^  a  fireman*  an  em* 
ployee  of  the  company,  ¥ras  injured;  and  that  said  servant  had  no  knowl« 
edge,  or  means  of  knowing,  of  sach  defects.  CokmUma  A  /.  C  i^y  Co,  ▼. 
AmM,  615. 

4.  Mastkr  or  Emfloteb  is  not  Liabls  fob  Damaoxs  fob  Dbath  of  HIB 
SxBYAirr,  if  the  employees  of  the  master  having  the  care  and  manags* 
ment  of  the  machinery  which  caused  the  death,  and  of  its  repairs  and 
condition,  were  competent,  and  nsoally  careful  in  the  discharge  of  their 
duties,  although  the  death  Was  caused  by  the  carelessness  of  such  em- 
ployees.   Id. 

!•  Mastxb  or  Bkflotsr  is  not  Liablb  to  Skrvant  fob  Injubos  CiUttD 
SoLBLT  BT  Gabblbssnxss  or  negligence  of  another  employae  of  tiie  same 
master.  The  master  is  not  an  insurer,  unless  he  expressly  so  stipolatee. 
The  fact  that  the  servant  who  is  injured  is  inferior  in  (^«de  to,  and  is 
under  the  command  of,  the  servant  whose  neglect  caused  the  injury  does 
not  diange  this  rule,  if  both  are  engaged  in  the  same  general  bfusiness.  Id, 

^  Master  is  not  Lublb  fob  Injubt  Gauskd  to  0ns  of  bib  Sxbtantb  bt 
Oo-sebyant,  though  the  latter  is  not  engaged  in  the  opention  or  pSr- 
tionlar  work.  It  is  enough  to  exempt  the  master  from  liability  that  the 
servants  are  both  in  the  employment  of  the  same  master,  engaged  in  the 
same  common  enterprise.    Id, 

7.   OOBPOBATION  CAN  BB  HSLD  LlABLX  FOR  iNJruBIBS  TO  IIS  StBTANtS  only 

when  the  injury  has  been  oansed  by  tiie  ne^eot  ol  its  beard  of  dii^etos 
to  perform  some  duty  which  devolved  upon  them.    Id. 

%,  BOABD  OF  DtBBOfOBB  OF  RaILBOAD  Ck>aFANT  ABB  1TB  IlTiaeDtA'n  Rxiltt- 

SXMT ATiTBs,  and  occupy  the  relation  of  master  to  the  various  employees 
engaged  in  operating  tiie  road  aad  superlntendiBg  and  performing  the 
bnsiness  of  the  company  in  its  various  departmeots.    Id, 
%,  IJjLnjtSL'MAimams  n  Fellow-sbbvant  of  Fmhab.  —  A  master-maehiniat 
who  has  the  immediate  charge,  control  and  direetion  of  the  engiaea  and 
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other  mftdiinery  of  a  railroad  oompany,  and  the  repairs  thereof,  aad  the 
control  and  direction  of  the  engineers  and  firemen  on  the  trains,  is  a 
fellow-servant  of  such  a  fireman.    Id. 

IOl  Railroad  Cobporation  worn  n»  Evsbt  Rxabohablb  Cars  in  Proper 
CoNSTRUCnoN  OF  IT8  RoAD,  and  in  sapplying  it  with  necessary  equip- 
ments, indnding  properly  oonstmoted  engines,  and  necessary  and  proper 
materials  for  its  repair,  and  the  selection  of  competent,  skillfol,  and 
tmsty  subordinates.  If  these  duties  are  performed  with  care  and  dili- 
gence by  the  directors,  and  one  of  the  employees  so  employed  is  guilty  of 
negligence,  by  which  an  injury  occurs  to  another  employee,  the  company 
is  not  responsible,    /i. 

11.  KoncB  TO  DiRBCTORS  or  Railroad  CkntPANT  that  Enoinb  is  out  or 
Rbpair  akd  Unsatb  for  use  is  not  of  itself  sufficient  to  render  the  oomp 
pany  liable  for  injuries  which  may  result  from  such  defect  to  the  em- 
ployees of  the  company.  Where  they  have  placed  it  in  the  hands  of  a 
competent  and  trustworthy  master-machinist,  and  have  furnished  him 
with  adequate  materials  and  resources  for  the  repair  thereof,  they  must 
have  notice  that  the  engine  is  being  used  while  unsafe  and  out  of  repair, 
or  they  will  not  be  liable  for  injuries  to  a  fireman  employed  by  the  com* 
pany,  occasioned  by  the  explosion  of  the  engine's  boiler.     Id, 

12,  RAn.ROAD  Ck>]CPAIfT  D  NOT  RbQUIRBD  TO  PrOVIDB  AOAINgT  AlL  SuCB 

Uniorisbbn  Aooidbnts  or  misfortunes  as  could  not  be  averted  by  the 
utmost  care  and  diligence;  and  it  is  misleading  and  erroneous  to  instruct, 
in  an  action  for  causing  the  death  of  an  engineer  who  was  killed  by  a 
dead  tree  falling  across  the  track,  that  it  was  the  duty  of  the  oorpora* 
tion  to  keep  the  road  free  trom  all  objects  and  obstructions  which  might 
imperil  the  safe  transit  of  trains.  LomiiviUe  ^  N.  B,  B.  Co,  v.  FUberHt 
690. 

It.  Imflikd  Undertaxino  of  Bkplotbbs  in  Samr  Sebvicb  to  Risk  Oontin* 
OXN0IB8  which  the  ordinary  skill  and  care  of  each,  in  his  line  of  service, 
could  not  avert,  does  not  exonerate  railroad  company  from  liability  for 
damages  resulting  to  one  of  such  co-agents  from  the  extraordinary  or 
grces  negligence  of  another  of  them.     fd. 

li.  Railroad  Company  is  Liablb  for  Dbath  of  Enoinbbr,  if  the  section 
boss  or  some  other  agent  of  the  company  than  the  engineer  was  alone 
guilty  of  willful  negligence  causing  the  death,  notwithstanding,  in  his 
own  sphere,  the  engineer  may  have  been  guilty  of  some  neglect  of  duty. 
Id, 

lA.  Willfol  Nbglbot  hitst  Involve  bttheb  Intentional  Wrong,  or  Svob 
Reckless  Disregard  of  security  and  right  as  to  imply  bad  faith;  and 
it  is  erroneous  to  so  instruct,  in  an  action  for  the  death  of  an  engineer 
caused  by  a  dead  tree  falling  across  the  track,  as  to  make  the  question 
of  willful  negligence  depend  on  the  knowledge  or  belief  of  the  road- 
master,  or  section  boss,  as  to  whether  the  tree  was  decayed  and  subject 
to  fall  or  be  blown  across  the  track,  and  his  failure,  though  so  apprised, 
to  remore  it;  for  though  these  are  facts  from  which  the  jury  mi^t  infer 
wflUnl  neglect,  they  do  not  necessarily  constitute  il    Id, 

See  AoENCT,  1,  2;  RAn.BOiAiw,  3-d. 

MECHANICS'  LIENS. 

!•  MaoBAno'E  Lien  cannot  be  Snvobgsd  when  the  contract  under  whioii  it 

arises  ia  made  with  another  than  the  oetensible  owner  of  the  property 
▲m.  Daa  VOL.  XCIX-C8 
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•t  ihe  time,  and  withoat  his  oonMnt  or  mnthority.    OaArmOk  ▼. 

mm,  233. 
%  MwTHAwio'a  Lbn,  Konci,  ob  Claim  is  Void  if  It  dobs  not  IteoBoa 

Pbkjusks  upon  which  the  lien  is  claimed,  end  cannot  be  reformed  is 

equity.     Lijniky  ▼.  Oom»  610. 
t.  Wharf-boat  is  Liablb  fob  Mbchanio's  Libn,  as  it  is  attached  to  the  aoil, 

and  savors  of  the  realty.    Oalbreaik  ▼.  Damdmm^  233. 

MISTAKE. 

L  Eqxtttt  Rblibvbs  aoainbt  Mistakbs  and  AodDBNTB,  not  only  as  againat 
original  parties,  bnt  also  those  claiming  under  them  with  notice  of  the 
facts.     Simpaon  y.  Montgomery,  228. 

%  Eqihtt  will  Relieyb  against  Mistakb  of  commissioner  of  deeds,  wfae^ 
being  a  commissioner  for  two  states,  by  mistake,  describes  himself  in  his 
certificate  of  acknowledgment  as  commissioner  of  deeds  for  the  wrong 
sUte.     fd. 

MORTGAGES. 

!•  OoMflTBVcnvB  NonoB  of  Unrboordbd  Mortoage,  Afpobdbd  by  Posses- 
SIGN  OF  Mortgaobb,  onlt  Gobs  TO  ExTENT  of  putting  porsons  upon 
inquiry,  and  requiring  a  subsequent  purchaser  to  apply  for  informatioB 
to  the  person  in  possession.     Riley  v.  Quvjley,  516. 

t.  Purchaser  at  Foreclosure  Sale  Tabes  wcth  CoNSTRUcnvB  NoncB  of 
Any  Prior  Sale  on  Execution.     Raymond  v.  Holbom,  105. 

t.  Whbbb  Prior  Mortgagee  is  Made  Party  on  Foreclosure  of  Second 
Mortgage,  and  bi»  Mobtgaob  is  First  Paid,  pursuant  to  the  decree, 
from  the  proceeds  of  the  sale,  the  purchaser's  rights  are  subject  to  the 
lien  of  a  judgment  intermediate  between  the  two  mortgages.     Id. 

i,  Chatfel  Mortgage  Which,  bt  Laws  of  State  where  It  is  Made,  is 
not  per  Se  Fraudulent  as  to  bona  JUU  creditors  of  the  mortgagor,  be- 
cause the  property  is  permitted  to  remain  in  the  possession  of  the  mort- 
gagor after  the  maturity  of  the  debt,  will  be  so  construed,  notwithstanding 
that  by  the  laws  of  another  state,  into  which  the  property  is  subsequently 
brought  by  the  mortgagor,  and  whore  it  is  attadied  by  a  bona  Jide  resi- 
dent creditor  of  the  mortgagor,  it  would  be  fraudulent  per  se.  Mu7f{ford 
y.  Canty,  525. 

5.  Mortgage  of  Stock  of  Goods  is  Fbaudulent  and  Void  as  to  CREDrroRa, 
where  it  contaiua  a  provision  authorizing  the  mortgagor  to  retain  pos- 
session for  the  purpose  of  selling  in  the  usual  course  of  trade.  Bamet  v. 
Fcrgu8,  647. 

6b  Ohattel  Mortgagee's  Permission  for  Mortgagor  to  Sell  in  Ordinary 
Course  of  Trade,  Effect  of.  —  Though  a  chattel  mortgage  on  a  stock 
of  goods  contains  no  provision  authorizing  the  mortgagor  to  retain  po8> 
session  for  the  purpose  of  selling  in  the  usual  course  of  trade,  yet  if  the 
mortgagee  knowingly  permits  the  mortgagor  to  make  such  sale,  and  in 
the  same  way  as  before  the  mortgage  was  made,  it  is  a  perversion  of  the 
mortgage  from  its  legitimate  purposes,  sufiEicient  to  withdraw  from  its 
protection,  and  place  within  the  reach  of  other  creditors  all  of  the  prop- 
erty which  the  mortgagee  had  permitted  the  mortgagor  to  hold  for  sale 
in  the  ordinary  course  of  his  business.     Id, 

f.   SUBSBQUENT  ACTS  OF  ChA'ITEL  MoBTOAOBB  MAT  INVALIDATE  HIS  MOB^ 

OAOB  IN  Part  without  Rendbbing  It  Void  in  Toto;  as  whare  a 
ohattel  mortgage  covers  different  kinds  of  property,  such  as  a  atook  ef 
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goods  In  a  itore^  held  for  the  purposes  of  trade,  and  a  number  of  horses 
vpon  a  farm;  the  fact  that  the  mortgagee  loses  his  lien  as  to  whatever 
goods  he  permits  the  mortgagor  to  keep  for  sale  does  not  render  the 
mortgage  invalid  as  to  the  horses.    Id. 

t.  Fact  that  Chattkl  Mortgaokb  Permits  Mortoaoor  to  CoirrROL  Por- 
tion OF  Mortgaged  Property  in  a  manner  inconsistent  with  his  rights 
as  a  mortgagee  does  not  of  itself  invalidate  the  instrument  as  to  other 
property  not  so  controlled.  At  most,  it  is  only  a  circnmstance  which  may 
be  considered  by  the  jury,  in  connection  with  other  facts,  in  determining 
the  good  faith  of  the  transaction,  in  finding  out  whether  the  mortgage 
was  originally  made  to  defraud  creditors,  in  which  case  it  would,  of 
course,  be  void  as  to  both  classes  of  property.     Id, 

f •  Chattel  Mortoaoh  Void  as  to  Part,  but  Valid  as  to  Remainder.  — 
A  chattel  mortgage,  valid  upon  its  face  and  at  its  inception,  covered  a 
printing-press  and  its  appurtenances,  and  certain  books  and  blanks, 
which  had  been  printed  by  the  mortgagor,  and  which  were  held  by  him 
for  sale.  The  mortgagor  continued,  with  the  mortgagee's  knowledge,  to 
sell  such  books  and  blanks  in  the  same  way  after  the  mortgage  was  made 
as  before.  Held,  that  the  mortgagee  lost  his  lien  as  against  creditors,  so 
far  as  the  books  and  blanks  were  concerned,  but  not  as  to  the  printing* 
press  and  its  apportenaaoes.    Id, 

See  Dnoa,  21;  Exbcutioks,  26;  Pledge;  Powoui. 

MURDER. 
See  Criminal  Law,  6-8. 

NE  EXEAT. 

1.  Writ  of  vx  Eziat  is  in  Nature  of  Equitablb  Bail,  and  an  arrest  and 
restraint  of  liberty  upon  such  writ  is  not  "imprisonment  for  debt," 
within  the  meaning  of  a  constitutional  prohibition  on  that  subjeot. 
Dean  v.  Smith,  198. 

3.  Wru  of  nb  Exeat  is  Properly  Issued  in  an  action  to  compel  a  partner- 

ship accounting,  where  the  complaint  and  affidavits  show  that  the  de- 
fendant had  sold  all  his  property  in  the  state,  and  converted  it  into 
money  or  choses  in  action,  and  is  threatening  to  leave  the  state.    Id, 

NEGLIGENCE. 

1.  Sliobt  Nsgligxnob  is  Merely  Absence  of  That  Degree  of  Care  and 

Vigilance  which  persons  of  extraordinary  prudence  and  foresight  are 
accustomed  to  use.     Dreher  v.  Fiichburg,  91. 

2.  Slight  Negligence  Contributing  Directly  to  Injury  will  not  Pre- 

vent Recovery.    Id, 
S.  Want  of  Ordinary  Care  Contributing  Directly  to  Injury  will  Pre- 
vent Recovery.    IcL 

4.  Ordinary  Negligence  is  Want  of  Such  Care  as  Persons  of  Ordinary 

Prudence  or  the  mass  of  mankind  observe.     Id. 

i.  Rule  that  Pladttiff  cannot  Recover  if  his  Own  Wrong  Conduced  to 
HIS  Injury  is  confined  to  cases  where  his  wrong  or  negligence  has  im- 
mediately or  proximately  contributed  to  the  result.  Kline  v.  Central 
Pac  R,  R,  Co,,  282. 

IL'  Proof  of  One  only  of  Two  Grounds  of  Liability  for  Negligmnoe 
is  sufficient  to  authorize  a  recovery,  where  both  are  alleged.  MarUn  v. 
Weatem  (Tnkm  R,  R.  Co.,  189. 
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7.  Tpwh  nLuBMiOKlEWBTCAroMDBTDBJMiMfBHiagWAr,  Ifaeiig^  tha 
mjnry  mm  in  ptrt  cMiaed  by  a  def oefe  m  the  axle  of  piaintiffs  Tehide, 
pvoriddd  tha  aooidnit  would  Dot  h»Te  oooured  ozoopt  for  the  defiect  in 
the  highway.    Dreher  ▼.  FitMurg^  91. 

IL  KaaiiiaxiroB  oaitiiot  bb  Imputsd  to  Imvaiit  Edobibsh  Mqmtbb  Old.  It 
is  utterly  incapable  of  ezerciaing  any  care  or  dtscietion  in  any  matter 
whateyer.  Ab  to  avoiding  danger,  its  acta  are  not  to  be  judged  by  the 
mlea  applied  to  adnlta.  AU  that  can  be  required  ia  a  degree  of  oaze  or 
diligence  equal  to  the  capacity  of  the  child.  Bfkmidf  ▼.  IfigMcafae  etc 
JTy  Co.,  168. 

IL   LlABIUTT  07  RAn.«OAI>  COKPAHT  lOB  Ll JUBT  TO  IbTAVT  ISOH  FlILITBI 

TO  Bbbct  Fbnob.  — If  an  infant  eighteen  moutha  old  gets  upon  a  rail- 
road track  in  consequence  of  the  failure  of  the  railroad  oompany  to  ereofe 
a  fence  as  required  by  law,  and  is  run  orer  and  injured  by  a  train  on  the 
track,  the  company  is  liable  to  it  for  the  i^juxy,  if  the  paraits  exercised 
cvdinacy  care  in  guarding  the  child.    Id, 

10.  Bailboad  CQM2ASY  IB  L1ABI.B  fOR  Injurt  bt  Foo,  canssd  eitiiAr  hj 
negligence  in  running  a  nulroad  train  through  a  city  at  an  unlawfol 
speed,  or  in  opening  grates  and  fines  of  the  engine  in  a  careless  maonsTp 
and  thereby  allowing  lighted  cinders  to  be  thrown  upon  the  plaintiff  *« 
premises.     Martin  v.  Western  Union.  B.  R.  Cb.,  189. 

11«  It  n  NOT  EviDBBCB  OF  Such  Contbibutobt  Kbouoxnob  ab  would  Pbb- 
VXNT  Bjeoovxbt,  that  part  of  a  pane  of  glass  was  out  of  a  window  of  tha 
plaintiff's  house,  adjoining  the  defendant's  road,  and  that  the  damage 
was  caused  by  sparks  blown  through  the  window  from  the  defendant's 
engine^  which  was  being  drawn  at  unlawful  speed.    Id, 

U.  QuxsnoN  OT  NEOLiaBNOx  IS  OF  Fact  bob  Jubt,  and  will  bb  Submittkd 
TO  Thbm,  except  in  those  cases  where  the  proof  is  so  clear  and  dedsiTe 
in  its  character  as  to  warrant  the  court  in  saying,  as  a  matter  of  law, 
that  there  is  nothing  to  submit.     Detroit  etc  R.  R,  Co,  ▼.  CurUa,  14L 

18.  Facts  Showino  whxn  Qubstion  of  Neoligxncb  should  be  Submittxb 
TO  Jubt.  If  the  evidence  tends  to.show  that  a  railroad  train  bad  oome 
to  a  full  stop,  that  the  persons  waiting  to  get  upon  it  were  told  to  go  on 
board  by  the  persona  in  charge,  and  that  the  plaintiff  in  attempting  ts 
get  aboard,  was  injured  in  consequence  of  the  sudden  starting  of  the 
train,  it  is  not  error  to  submit  the  question  of  the  negligence  of  the  pai^ 
ties  to  the  jury.    Id, 

14.  It  is  Nbolioxnce  ts  SxBTAirrB  of  Railroad  Compant  to  Txll  Passbb- 
ciBBs  TO  Go  Aboabd  whbit  Train  is  hot  Rbadt  fob  thxib  Rbgbf- 
noN.  After  being  told  to  go  on  board  in  any  car,  a  passenger  has  a 
right  to  draw  the  conclusion  that  the  train  is  ready  for  his  reception, 
and  he  cannot  be  considered  negligent  in  attempting  to  do  so.    Id, 

lA,  Ck>iiTBiBUTOBY  Kboliobnox  Insuffioixkt  to  Withdraw  PLAnnriFF'a 
Casb  from  Jubt.  — Where  a  plaintiff,  in  attempting  to  get  aboard  a 
railroad  train,  was  injured  in  consequence  of  its  sudden  starting,  the 
&ot  that  he  was  told  by  the  company's  servants  to  get  on  the  hind  car« 
and  that  he  was  injured  in  trying  to  get  on  another  passenger-car,  is  not 
such  condnsive  proof  of  negligence  on  his  part  as  to  take  the  case  from 
the  jury.    Id. 

It.  To  Attempt  to  Obt  oh  ob  off  while  Railroad  Gabs  abb  in  Motidn 
is  Act  of  Kbolioencb.    Id, 

17.   RailBOAD  Ck>MPABIE8  ABB    HOT     REQUIRED  TO  BAYS   SfBOIAL  AfiBn^ 

Wbabino  Badobb,  TO  Pbbtbrt  PASsBNoiBa  FROM  Injvbikg  Tkbm« 
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fiLTn  by  Diligent  acts  In  getting  on  or  off  railroad  trains.  They  !»▼« 
a  right  to  assume  that  trayelers  can  take  oare  of  themselyes  in  trayeliiig 
upon  railroads  constnicted  with  proper  care  and  skiD.  Id, 
18.  Rajlboad  Ck>MPANY'8  Ohission  to  Ring  Bell  or  Soumd  Whibiui  ^ 
BoAD-CROSSiNO,  as  required  by  statute,  is  pjima/ade  evidence  of  Mgli" 
gence.    8L  Louis  etc  R,  R,  Co.  ▼.  TerhuMt  604. 

See  Attaohments,  ^-6;  Master  and  Servant;  R^T^ita^fiff 

NEGOTIABLE  INSTRUMSNTa 

1.  InWBSBIfENT  ON  InSTRUIOBNT  IN   FORM   OJT  PROMBflORT  NOTE   tlMt  tilt 

psyee  or  bearer  was  "  not  to  expect  payment "  until  certain  property 
of  the  maker  was  " sold  for  a  fair  price,"  if  made  at  the  time  ti&e  notft 
wae  siigned,  makes  it  a  mere  conditional  agreement,  and  an  actico  ean« 
not  be  sustained  thereon  without  showing  a  fulfillment  ol  the  oonditaon. 
Blaht  V.  Coleman^  63. 

S.  Parol  Evidence  lb  Admisbirle  to  Show  that  Condition  Indorsed  on 
Note  was  on  the  note  when  it  was  signed.    Id, 

lb  Legal  Evtect  of  Indorsement  on  Note  that  Payee  or  Bearer  is  **  not 
to  expect "  payment  until  certain  property  of  the  maker  is  "  sold  fer  a 
fair  price  "  is»  it  seems,  that  the  maker  is  to  sell  the  property;  and  parol 
evidence  would  be  incompetent  to  show  that  it  was  agreed  that  tha 
payee  was  to  sell  it.    Id, 

4.  One  Who  Takes  Negotiable  Note  in  Extinguishment  of  Antecedent 
Indebtedness  is  Holder  thereof  for  Value.    KeUogg  v.  Fanchevy  96. 

0.  Bona  Fide  Holder  of  Negotiable  Note  for  Value,  Who  is,  and  when 
Protected.  —  Where  A  gave  his  iadividnal  note,  for  his  private  debt^  to 
B*  and  B  took  in  payment  thereof  notes  of  third  persons  running  to  A, 
but  which  were  in  fact  the  property  of  a  copartnership  of  which  A  is  a 
member,  B  will  be  protected  as  a  bona  fide  holder  for  value,  if  he  was 
Ignorant  of  the  existence  of  such  oopartirarship.     Id. 

6b'  Failure  in  Whole  or  nr  Part  of  Consideration  for  Promissobt  Note^ 
after  a  Jnma  fide  assignment  before  maturity,  is  not  available  as  a  de- 
fense in  an  action  by  the  assignee  against  the  maker,  though  the  assignee 
had,  at  the  time  of  the  assignment,  full  knowledge  of  the  consideration 
for  which  the  note  was  given.     SpUvaUo  v.  Pctten,  868. 

!•  Note  is  without  Consideration,  where  it  is  made  by  one,  whose  building 
accidently  took  fire,  to  another  to  whoee  building  the  fire  extended,  un- 
*dBr  the  false  representations  of  the  latter  that  he  could  prove  the  foooar 
was  the  cause  of  the  fire,  thereby  inducing  him  to  believe  that  he  was  in 
some  way  liable.    KnoUs  v.  Preble,  614. 

6b  When  or  in  What  Time  Holder  of  Check  is  Leoallt  Bound  to  Pre- 
sent It  for  payment^  in  order  to  hold  the  drawer  responsible  for  non- 
payment, is  a  question  of  law.     Catoein  v.  Browineki,  684. 

6L  Presentment  of  Check  on  Dat  after  It  is  Drawn,  during  Banking 
Hours,  is  sufficient  to  charge  the  drawer,  though  the  holder  received  it 
during  banking  hours  of  the  day  it  was  drawn,  and  could  have  presented 
it  on  that  day.    Id, 

10.  It  is  Prima  Facie  Evidenob  of  TiArans  to  hold  a  foreign  sight  draft 
fourteen  days  before  sending  it  forward.  But  this  delay  may  be  ex- 
plained, and  the  presumption  of  laches  may  be  overcome  by  proof.  WcM 
v.  Dart,  177. 

11.  Negotiable  Note  Payable  bt  Installments  is  Dishonored  when 
First  Installment  is  Overdue  and  unpaid.    Field  v.  TibbeUSj  770. 
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12.  DEvxirsB  TBAT  Kbootiablb  Notb  was  Oitkk  ih  Past  lox  tnmna^sam 
LiQVOBS  caimcyt  be  aet  up  against  any  holder  for  a  valuable  conaideratiflQt 
and  withoat  notioe  of  the  illegality  of  the  oontracti  notwithilanding  it 
mm  paat  due  when  he  took  it.    Id. 

18.  Uhdkr  Mains  Statutb,  Faot  that  Note  is  Ovxbdux  is  not  Nonc^ 
either  expreea  or  implied,  that  it  was  given  for  intoxicating  liquors.    JdL 

14.  Iir  Obbkr  to  Bind  Aooommodation  Indobske  of  negotiable  instnunsn^ 
be  mnst  be  given  due  notioe  d  non-payment  acoording  to  the  mlea  of 
the  Uw  merchant.    FIdd  v.  New  (Mecuu  D.  N,  Co.,  099. 

10.  DooniNB  ON  Which  NiCBsnT  or  Kotiok  of  non-payment  to  an  in- 
doner  of  negotiable  paper  rests  is  the  presumption  of  damage  or  pi<4v* 
dioe  in  his  favor,  he  being  entitled  to  recourse  against  another.    Id. 

16w  Inbobskb  07  Niootiabiji  Instbuhent,  who  is  entitled  to  reooone 
against  another,  is  presumed  to  be  injured  by  delay  in  notioe  of  nco^ 
payment.    He  is  entitled  to  prompt  notioe.    Id. 

17.  Notabt's  CiBTinGATX  OF  NoncB  OF  Dishonor  is  defective  when  it 
fails  to  state  where  notioe  was  served  on  the  indorser;  it  should  state 
that  notioe  was  made  at  the  indoner^s  residenoe  or  place  of  business, 
SlooombY.  De Lmardi,  740. 

18.  If  Kotion  of  Dishonor  n  not  Qivrn,  it  is  presumed  that  the  indofwr 
is  prejudiced  by  such  omisslan,  and  he  is  discharged  from  liability.    ML 

See  AasNOT,  4;   Contracib,  3;  Ezsoutobs  and  Adminstbaxors,  8-10; 

JUDQMXNTB,  1;  PARTNERSHIP,  4-0;  PlEDOR. 

NOTARIES. 
See  Krqoiiablb  iNSTRinfRNTB,  17. 

OFFICE  AND  OFFICERS. 

OiflOBE  OAnror  Objrof  for  Fmsfr  Tm  on  Appeal  that  thbrr  was  No 
Proof  of  his  Official  Character  in  the  lower  court,  on  the  trial  of 
an  action  against  him  to  recover  for  damages  arising  to  property  while 
In  his  custody,  and  by  reason  of  his  neglect.  The  objection  should  firrt 
be  made  in  the  court  below,  so  as  to  give  an  opportuni^  to  obviate  it  by 
ptoot     Jimet  V.  MeCfmri,  860. 


PARTITION. 

FamHi  or  Informal  Partition — Possession  need  not  be  for  Seven 
Tears  to  Perfect  Title.  — Where  commissioners  have  been  appointed 
to  make  partition  between  co-tenants,  and  they  divide  the  property,  but 
nqglect  to  report  to  the  court,  and  have  the  partition  confirmed,  and  the 
co-tenants  take  possession  of  their  allotted  shares,  and  make  improve- 
ments in  pursuance  of  the  partition,  the  titie  of  each  is  complete,  and  it 
is  error  to  instruct  the  jury  that  such  possession  mnst  continue  for  the 
lull  period  of  the  statute  of  limitations.     WekM  v.  Tkoaipmm,  47a 

PARTNERSHIP. 

L  Farmers  arr  Joint  Owners,  and  not  Partners^  where  they  porohaae  a 
thrashing-machine  in  common,  which  they  use  and  operate  together,  and 
for  which  they  give  the  vendors  a  note,  signed  by  both  individually.  Ii{f 
V.  BraaUl,  845. 
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t.  AoRXiMBMT  BsrwnN  Pabtnsbship  akd  Laborbrs,  that  the  Utter  are  to 
hare  a  share  of  a  crop  to  be  raised,  as  compensation  for  their  serricee, 
does  not  make  them  members  of  the  partnership,  nor  give  them  any 
right  to  contract  debts  against  it;  they  need  not,  therefore,  be  made 
parties  to  a  bill  against  it.     Chriaiian  y.  Crocker,  223. 

t,  Pabtmsb  in  Ck)MMENDA]f  DOBS  NOT  Bboomx  Responszblb  foT  liabilities 
created  by  the  active  partner  after  the  expiration  of  such  partnership, 
from  the  fact  that  he  fails  to  have  a  settlement  of  its  affiurs;  nor  is  sach 
partner  liable  as  a  general  partner  if  he  allows  his  money  to  remain  in 
the  firm  after  its  expiration,  belieying  himself  to  be  a  partner  in  com- 
mendam,  and  liable  only  for  the  amount  invested,  unless  he  has  done  or 
permitted  some  act  which  could  have  induced  creditors  to  believe  him 
to  be  a  general  partner.    Slooomb  v.  De  lAzarcU,  740. 

i.  Where  One  of  Two  Pabtnebs  Indobsbs  Note  in  Name  of  Fnai,  as  an 
accommodation  for  a  third  person,  without  the  authority  or  consent  of 
the  other  partner,  the  latter  is  not  bound  by  such  indorsement  as  to  any 
party  taking  the  note  with  notice  that  the  indorsement  was  made  in  the 
character  of  surety.  And,  in  such  case,  the  burden  of  proving  the  an* 
thority  or  consent  of  the  copartner  rests  on  the  creditor  oi^  hdlder  of  tht 
note.     HendrU  v.  BerkowUt,  251. 

6.  Where  Third  Person  Finds  Note,  Indorsed  bt  Member  of  Fibic  nr 
Firm  Name,  in  Hands  of  Maker,  this  is  notice  to  him  that  the  dan 
indorsement  was  for  the  accommodation  of  the  maker.    Id. 

6.  To  Bind  Partner  bt  Note  Dbawn  bt  Ck)PABTNEB  in  his  Own  Nam% 

it  must  appear  that  such  name  was  the  style  of  the  firm.    MackUnk  T. 
Crutcher,  608. 

7.  Partneb  is  Ezonebated,  if  Individual  Note  of  Copabtneb  is  accepted 

an  a  merger  and  discharge  of  the  partnership  liability.     Id. 
S,  Partner  is  not  Liable  upon  Individual  Note  of  Copabtneb  giveo 
upon  the  purchase  of  goods  for  the  use  of  the  firm;  though  he  may  be 
liable  upon  the  implied  contract,  unless  the  note  was  accepted  in  dis* 
charge  of  the  partnership  liability.     Id, 

9.  Partner  Ratifies  Acr  of  Copartner,  not  within  the  scope  and  usage  of 

the  partnership,  in  purchasing  property  on  the  firm  credit^  by  obtaining 
possession  and  selling  it  as  firm  property.     Porter  v.  Curry,  520. 

10.  Where  Partnership,  Which  is  Afterwards  Dissolved  by  the  death 
of  one  of  its  members,  has  indorsed  a  note  or  bill,  notice  of  didionor  must 
be  given  to  the  surviving  member  in  order  to  bind  the  firm,  especially 
when  he  is  its  liquidator  or  representative.  Notice  to  the  executor  of 
the  deceased  partner,  who  does  not  represent  and  has  no  power  to  ad* 
minister  the  partnership  afiairs,  is  not  sufficient.  Sloeomb  v.  De  Lhsardi, 
740. 

11.  Surviving  Member  of  Partnership  Owning  Real  Pbopertt  is  Trus- 
tee for  the  purpose  of  winding  up  the  affairs  of  the  firm,  and  must  ac- 
count and  pay  over  to  the  administrator  of  the  deceased  partner  the  value 
and  profits  of  the  use  and  occupation  thereof.    SmUh  v.  Waiher,  415. 

12.  Surviving  Partner  must  Account  and  Pat  over  to  Administrator  of 
Deceased  Partner  all  the  profits  of  the  realty  and  personalty  of  the 
firm  which  rightfully  belong  to  the  estate,  although  he  has  purchased  the 
interest  of  the  heirs,  or  the  community  interest  of  the  surviving  wife  of 
the  deceased  partner;  it  is  for  the  probate  court  to  distribate  the  estate 
to  the  parties  entitUd.    Id. 

See  Aobbot,  i. 
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PATSNTS. 

8m  OOBTOBATIOHi^  S7. 

PER7UBT. 
See  OBuaxAL  Law,  0. 

nXADDfO  AKB  P&ACnC& 

L  VkmuM  Who  wnx  vor  bb  AnnonD  bt  Judombht  abs  bot  Ki 

pABiiaik  mivt  in  an  action  npon  prominory  notes,  npon  wfaioh  plain- 
tiff agreed,  in  oonaideration  of  the  proniiae  of  a  third  person  to  pay 
them  npon  tha  oonfirmatioii  of  the  title  of  his  grantor  to  certain  land^ 
to  forbear  snit  vntil  the  dacisioii  of  the  question  of  snoh  title,  it  was  held 
that  neither  aneh  third  person  nor  his  grantor  were  neeeanry  partka 
to  the  action.     SmUh  ▼.  Lawreitee,  344. 

t.   8BTBR4L  AonOHS  GOULD  BOT  BB   MaIBTIXVBD  OB  JoiBT  CoNTBACT  before 

the  adoption  of  the  code  in  Kentnoky.    Ooitom  t.  BadgeU,  658. 

I.  Whbbs  Comtlaist  Allbobs  Judombbt,  laBUAVGB  OF  ExBcunoB  AKD  Salb 

thereunder  of  land,  and  the  answer  denies  the  validity  of  the  judgment, 
and  that  the  plaintiff  acquired  any  title  by  the  pretended  sale,  the  ez»- 
cntion  and  sale  are  not  snfficiently  denied  to  require  tha  ezocntion  to  he 
put  in  evidence.    Lee  t.  J^iffgt  271. 

4.  PaBTT  is   hot  PBBXtnBD  TO  DlVIDB  VT  HI8  OBJBOnONB  OB  OLAOtB  BOB 

&ELIBF  by  several  motions,  where  complete  relief  can  be  granted  upen 
one;  and  all  known  objections  or  claims  for  relief  against  the  same 
irregularities  not  urged  by  the  first  motion,  are  waived.  Btmeeieel  v. 
Orvie,mi. 

ft.  Gbnbral  Dbnxaii,  unimul  Codb  PBAonoB,  Mbbblt  Puts  nr  Issub  snch  of 
the  averments  of  the  complaint  as  tha  plaintiff  is  bound  to  provi^ 
Adams  Exp,  Co.  v.  Darnell,  682. 

i.  Objbctioh  to  Oomflaibt  fOB  Wabt  of  Pabtdb  n  Waivbd^  if  not  taksn 
advantage  of  by  demurrer  on  that  ground,  though  sought  to  be  reached 
by  a  demurrer  for  want  of  facts  suAoient  to  constitnte  a  caoaa  of 
action.    Orain  v.  Aldrkh,  423. 

7.  OmanoH  to  Dbmub  fob  Waitt  of  Pabiibs  dobs  kot  Affbct  Powbb 
OF  Court,  under  section  17  of  the  Gslifomia  Practice  Ac^  to  diiaol 
other  parties  to  be  brought  in,  if  it  finds  it  impoosible  to  completely 
determine  the  controversy  without  them.    IiL 

ft.  OOKPLAINT  SxATIHa  FaOIS  ERTITUBO  PlAXBTOF  TO  AbT  RbLXBF,  tttiber  IB 

Uw  or  in  equity,  is  not  demurrable  for  want  of  facta.  .  Id. 
ft.  Pbatbb  of  Cokplaiht  is  bot  Dbmubbablb.    AUhqf  v.  Otmheimf  363L 
lOi  Whbbb  thbbb  n  hot  Shtibb  Absbhgb  nr  Plbadxho  of  Allboaiiobs 
constitnting  cause  of  action  or  defense,  and  no  demurrer  is  filed,  or  ob- 
jection made  in  the  court  below,  the  judgment  will  not  be  disturbed  by 
the  appellate  court.    Lee  v.  Figg,  271. 

II.  Pabtt  Stahdiho  bt  Plbadxho  hbbd  hot  Ebsbbvb  Bzobptioh  to  Dboo- 
IDH  sustaining  a  demurrer  thereto^  in  order  to  take  advantage  of  the 
ruling  on  appeal  from  the  judgment.    Smiik  v.  Lawremee,  344. 

ISL  PuBPOSB  OF  Rbsbbyiho  Ezokptioh  n  TO  Maxb  Mattbb  of  Kbodbd  tha 
decision  of  the  court  upon  a  question  of  law  presented  to  i^  which 
would  not  otherwise  appear  of  record.    Id. 

tk  KoPBOVXSXOHOFKBHTUOKTCoDBABBOOATBBpBXHOZFLBTHATpLAXBTIft 

OAB  RaoovBB  only  upon  proof  of  tha  cause  of  action  alleged  in  his 
pleading     Ooeeom  v.  BaUgeU,  66& 
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M.  Failobb  07  Proof  Bzms  tnnnE  Ooini  Ststbc  as  will  as  at  Ooioioir 
Iaw,  wktn  the  plaintifl^  In  an  aotioa  against  one  defendant,  declares 
upon  a  joint  nndertaking  of  the  defendant  and  another,  and  proves  only 
a  sepaimte  agreement  of  the  deteidaat;  for  there  is  a  want  of  identity 
betwiMn  the  oontraot  declared  on  and  the  oontract  proved,  which  woold 
prevent  the  judgment  from  being  a  bar  to  another  aotion  on  the  contract 
proved.    Id, 

IS.  Pboov  must  CkOBHRHiB  WITH  AixBOAixoifs.    OoidweliT.  NtO^  738. 

16L  Wbxbb  Casi  IinroLTiiro  QuBsnoim  Both  <»  Law  andov  BQirrrr  iB  irisd 
without  a  jniy,  the  more  regnlar  and  orderly  practice  ii  to  first  dispose 
of  the  equitable  branch  of  the  case.    Meu^n  y.  ZtUeHwh^  W^ 

17*  Baoo&D  XH  Cask  Iirvoi.yiiNi  QcBsnoiis  Both  or  Law  akd  of  Bquitt 
which  is  tried  withoat  a  jnry  shonld  show  that  the  equitable  imnea  were 
first  disposed  of,  if  that  course  was  followed;  or  if  the  ^^lole  action  and 
all  the  iBsass  were  tried  and  submittsd  together,  that  fact  should  ap> 
pear.    id. 

M.  Wmrmn  AmAL  Lns  sbok  Jitdoiomt  I>HnBiairzNO  QuvnoN  of  an 
equitable  nature  alone^  and  leaving  the  issuss  of  law  n^olly  undiiposed 
o^  fscers.    Id, 

10.  UirnBB  WisooHsur  pRAonni^  wnuia  Oauoxb  Tbubd  bt  Ooubt  wrhoxtt 
JuBT,  the  supreme  court,  on  appeal,  must  determine  whether  the  finding 
ol  facts  is  in  aocordanos  with  the  weight  of  evidence,  although  there 
was  no  motion  for  a  new  triaL     WaiA  ▼.  Dari^  177. 

10.  SuvnuuMOY-  ov  Bvtdbvoe  to  Jusnrr  rrs  FiirDiiros  oan  bb  Bbvuwbd 
In  oonri  which  found  the  facte  only  upon  motion  for  new  triaL  Prmot 
▼.  £yMe*,427. 

SL  CoUBT  OAKNOT  RB-BXAlOirB  EVIDBNOB  AND  SUB9TITUTB  DOTBRBVT  FUTD- 

xifQS  OF  Faot  after  trial  andrenditisn  of  judgment  and  filing  of  findings. 
Id. 

22.  Mim.TtiittWo  iMBntucnoMs  to  Jvbt  sbocld  bb  Explaxbtbd  oe  Modi- 
vmH  OB  BB  Rbvused.    Snydaeker  v.  BrottCt  661. 

28.  Xbbohboob  iBSTBUCTiosr  HOT  Pbbivdicial  n  V0T  Gboobd  fob  Bbvxb- 
SAL.    Sawper  ▼.  Chicago  A  N.  W.  Ry  Ob.,  49. 

24.  SuFuciBMOT  of  BxaBFiioHS  TO  Ohabob  Givbh  to  Jobt — Nbobssitt  fob 
Spbcifio  Objbotions.  —  An  exception  to  the  general  charge  to  a  jury,  es- 
pecially if  such  charge  is  lengthy,  must  point  out  specifically  the  portion 
of  the  charge  objected  to.  Thus  where  such  a  charge  consisted  of  about 
forty  folios,  defendant  excepted  generally;  and  also  excepted  "  to  the 
rejection  of  the  instructions  asked  by  it,  to  all  that  part  of  the  charge 
wherein  the  instructions  given  at  its  request  were  in  any  wise  qualified 
or  against  it,  to  all  that  part  wherein  the  court  commented  on  the  evi- 
dence, and  to  all  the  remarks  to  the  jury  not  relating  to  points  raised  or 
to  the  merits  of  the  case ":  hM,  that  the  exceptions  were  too  general 
to  raise  any  question  except  as  to  the  correctness  of  the  instructions 
asked  by  defendant  and  refused.  Strohn  ▼.  DetrcU  tb  M.  E.  H.  Cfo,, 
114. 

28.  ViBDiOT  OF  JtniT  WILL  NOT  BB  DiSTUBBXD  by  the  supreme  court,  where 
there  is  a  conflict  of  evidence.    SU  LouU  etc  R.  R,  Co,  t.  Terhune,  604. 

2ft.  Whbbb  thbrb  is  Eyidbkob  to  Sustain  Ybbdict  of  Jubt,  the  appellate 
court  will  not  disturb  their  finding.     Kitchens  v.  KStchena,  463. 

17.  UxxABi  XM  FDrBmo  of  Jubt  thxbb  m  Stxdbmob  of  pAamoai,  Pbsjusio^ 
OB  UanjJLM,  sbowiqg  a  misuse  of  their  power,  their  finding  will  not 
bsdisfeBTbed.     WmHenr,  WHkbu,  496, 
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SES.  FkBPoro  OF  Jubt  wwl  hot  bb  DtanrBBBD  whero  tiie  cue  luui  been  prap" 
arly  sabmitted  to  theniit  and  their  Terdiet  i»  not  muiilBstly  wnm^ 
Bruce  ▼.  O^viot,  467. 

S9.  It  n  Ebbob  to  Instbuot  thit  Fxhdin o  Ohb  Issitb  in  faTor  of  plaintiff 
will  entitle  him  to  recover,  when,  in  cider  to  gain  the  aaiti  all  of  the 
iaraes  moat  be  found  in  hia  favor.    OaBfreath  ▼.  DaMaon,  233.  * 

Ml  Rbbob  iti  BiruaiNO  Nonsuit  is  Cubed,  where  the  defect  in  the  oTideooa 
ia  afterwarda  anpplied.    Martin  ▼.  Wettem  Unkm  B.  B,  Oo,t  189. 

81.  Whbbb  Attobnbts  Stzpulatb  What  abb  Facts  nr  Gasi^  agreeing  that 
the  atipnlation  ahall  form  part  of  the  jndgment  roll,  and  that  no  other 
statement  on  appeal  shall  be  neceaaary,  the  facta  therein  recited  atand  in 
the  place  of  a  finding  of  the  facta  by  the  ooort,  no  statement  on  appeal 
ia  neceaaary,  and  no  specification  of  the  erron  relied  npon  need  be  made 
in  the  record.    Brewster  y.  Hariky,  237. 

12.  Iv  Casb  bb  Submitted  upon  Stipulated  Faces  without  RisBRvuig 
QuBSTiON  OF  CoMPETENCT,  relevancy,  or  admiHsihili^  of  any  fact  in  the 
statement^  the  question  cannot  be  raised  in  the  appellate  ooort  that  aneh 
fiMta  are  not  properly  before  the  coart.    Id. 

83.  Appeal  mat  be  Taken  pbom  Judgment  Rendebed  bt  Judgb  at  Cham- 
BBBS  in  a  special  proceeding  to  try  the  [validity  of  a  corporate  elec- 
tion.   Id, 

84.  Afpbal  mat  be  Taken,  in  Indiana,  pbom  Ihtkblocutobt  Obdbb  Di- 

BBOTINO  DeLIVEBT  OP  POSSESSION  OF  ReAL  PbOPEBTT,  OB  SaLB  THBEBCMT, 

if  taken  at  the  same  term  of  the  court  at  which  the  order  was  made;  cr 
if  the  order  ia  made  in  vacation,  the  appeal  may  be  taken  either  at  the 
tune  the  order  is  made,  or  daring  the  next  term.  Sknpeon  v.  Pearuss 
577. 

86.  Obdbb  of  Ooubt  Pbiob  to  That  Appbaled  fbom,  and  Adjudioatino 
Same  Matteb,  will  not  be  considered  in  the  appellate  conrt^  onleaa  the 
evidence  of  it  appears  in  the  record  on  appeaL    Dean  v.  8nMf  198. 

86.  Judgment  fob  Defendant  will  not  be  Rxvxbsbd  where  plaintiff  would 
be  entitled  to  no  more  than  nominal  damages.    Meddem  v.  Blake^  68w 

See  AflsiONMENTs;  Constitutional  Law;  Estoppbl^  11;  Injunctions;  Judq- 

MBNTs;  Ld  Pendens;  Offiob  and  Ofhokbb. 

PLEDGE. 

1.  Wkrhbb  Nbootiable  Papee  is  Held  in  Mobtgaob  ob  Plbdobi  which 
is  indorsed  to  and  held  by  a  creditor  aa  security  for  the  payment  of  a 
debt»  without  any  other  express  agreement,  qucare.    Donohoe  v.  OambiBt 


t.  Whbthbb  Fobbglosube  and  Sale  of  Nboctiablb  Inbtbumbnt  Hbld  in 
Pledge  oan  be  decreed  in  satisfaction  of  the  debt  for  which  it  ia  held^ 
under  ordinary  oiroomstanoes,  fikere.    Id. 

8.   FOBBGLOSITBB  AND  SaLE  OF  NeGOTIABLB  InSTBUMENT  HeLD  AS  PlEDQB  is 

authorized,  when  the  maker  resides  in  a  remote  country  or  a  di£Esrent 
state,  and  it  does  not  appear  that  he  haa  any  property  within  the  Juris- 
dictum  subject  to  seizure  and  sale.    Id. 

POWERS. 

1.  If  Adtbbtibkkbnt  ob  Notice  of  Sale  undee  Powbb  of  Salb  onntainad 
in  a  mortgage  deacribea  a  different  and  other  or  laiger  indebtedness  thaa 
that  described  in  or  secured  by  the  mortgage,  the  aale  is  not  Nndvad 
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iBTalidy  if  it  ii  not  ahown  that  the  propertj  mm  injaxioasly  affsoted,  or 
bjddara  deterred  from  attending  the  sale^  or  that  the  notice  was  pnb- 
liehed  for  a  frandnlent  porpoae;  or  if  so,  that  defendants  participated 
in  it,  or  had  any  knowledge  of  it.     HamiUon  ▼.  J^K&niee,  062. 

&  AflUONiUNT  07  MoBTOAOK  GoiTTAiNDfo  PowBB  07  Salb,  by  indorsement 
on  the  mortgage  without  an  assignment  of  the  note,  will  not  operate  to 
▼est  the  power  of  sale  in  the  assignee.  As  the  mortgage  is  not  an  as- 
signable instmment  by  indorsement,  either  by  common  law  or  nnder 
the  statute,  the  power  to  sell  remains  in  the  mortgagee.    Id, 

H  AflSiOKMSNT  07  NoTB  Skgubbd  bt  Mobtgaob  Containing  power  of  sale 
Tests  the  power  of  sale  in  the  assignee.     Id, 

4b  PuBOHASBB  AT  Sale  UNDER  PowiB  Ck)iiTAiinED  Df  MoBTQAOB  is  charge- 
able with  notice  of  defects  and  irregularities  attending  the  sale,  and 
cannot  evade  their  effect.     Id. 

Mk  Remotb  and  Innogbnt  Pubchasbrs  vob  Valuable  Consedkbation  from 
purchaser  at  sale  under  power  contained  in  mortgage  are  not  chargeable 
with  notice  of  irregularities  or  equities  attending  the  sale.  These  are 
matters  in  paia,  which  must  be  brought  home  to  their  knowledge  on  a 
proper  case  made,  and  sustained  by  proof.     Id. 

H  Ab  TO  Remote  and  Innocent  Pubchasebs  tbom  Pubohabeb  at  sale  nnder 
a  power  contained  in  a  mortgage,  the  record  of  the  mortgage  is  notice 
to  them  only  of  the  facts  stated  therein.  It  is  not  notice  of  any  irregu- 
larities attoiding  the  sale.    Id. 

f •  IfoBTOAOOB  ON  Obtainino  Knowledqb  07  Salb  UNDER  PowER  Contained 
in  toe  mortgage  must  immediately  take  steps  to  set  it  aside  for  irregu- 
larities attending  it,  or  a  ratification  by  him  will  be  implied.  Foot 
years  after  he  has  knowledge  of  the  sale  and  proceedings,  and  has  re- 
mained inaotiye,  thereby  acquiescing  and  encouraging  purohasen^  is  toa 
late  to  redeem,  and  he  is  barred  of  his  right.    Id. 

PBOOESa 

1.  For  Purpose  07  Ezboutino  CmL  Prooeb8»  No  Ottiqbb  bab  Legal  Au- 
THORiTT  TO  Brbax  Outeb  Doob,  or  other  outside  protection  to  a  per- 
son's house.    Snydaeker  ▼•  Broue^  551. 

%  AlTEBHAYINO  PEACEABLT  EfTEOTED  EnTRANGR  INTO  DeTENDANT's  HoUBE, 

an  officer  may,  in  the  execution  of  civil  process  against  his  goods,  after 
a  request  and  refusal*  break  open  any  inner  doors  belonging  to  him,  in 
order  to  take  the  goods.    Id* 

&  BuLEg  Stated  ab  ToBBEASiNa  Onor  Doobs  in  ETiBenNo  Arrest  eithbr 
ON  CiYiL  OR  Criminal  Pbooess.    Id. 

C  Law  does  not  Authorizb  Person  to  Ezboutb  Pbooess  in  his  Owe 
Favob,    Id. 

iL  LiABUJTT  07  077I0EB  fOR  Abuse  07  Fboobss.  —  If  an  officer  armed  with 
a  writ  abuses  it  by  the  commission  of  any  act  not  warranted  by  the  pro- 
cess, he  thereby  becomes  a  trespasser  oh  initio,  and  is  liable,  not  only  for 
th9  property  taken  by  him,  but  also  for  any  damage  which  was  the  im- 
mediate result  of  his  acts.    Id. 

C  PLAINTI77  in  BIxECUTION  IS  EQUALLY  LIABLE  WITH  OtTIGEB  fOB  AbUSB  07 

Pbocess  bt  Latteb,  if  he  command  or  advise  such  abuse;  and  he  is 
liable  in  trespass  for  lus  act,  not  only  where  the  proceedings  are  irregu- 
lar, or  where  the  court  has  no  jurisdiction,  but  also  in  a  case  where  all 
the  proceedings  are  regular,  and  where  he  would  not»  except  for  snoh 
tboae^  incur  liabili^.    M 
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7.  Ir  n  SiBOft  10  Anat  Hbabmt  Kfumm  to  Pfeom  nur  Qm 
Aufisui^  OB  Abkrbd  OffUJKE  TO  Abooi  hs  Powbl    fdm 

IL  SMfcVMB  ov  Pboomb  in  Bm  bbovu)  si  BfAim  Onmvr,  avi>  Wi 
Noncui  IdVT  WTtm  Pntoir  nr  Poiwrninair;  and  the  ottoar't  aote  of 
tody  aad  oootrol  ihoold  b«  ezeraiMd  in  sodi  an  open  and  vinUe 
bj  «  OBfltedian  or  otliorwiaa,  that  the  penon  having  the  thing  in  ohnige 
■ay  take  the  neeeawiyetepe  to  protect  the  rij^olanth— a  intawted 
In  Itfe    ^iMiT.  MtChttHtf  MOb 

See  ARAtiJUUii'is;  BuwunuiiB. 

PUBUO  LAlCDa 

1.  Laxd  P^nsT  Imub>  bt  Piopib  OmoBta  C9  UirmD  Stjowm  m  Fnn- 
SUMID  to  be  Talid,  and  is  prima  fade  evidenoe  of  ngakxity  tn  all  the 
preliminary  atepe  to  entitle  the  patentee  titereto.    Sdmm  v.  ^olnet^  183. 

f.  FuBcouaiR  ion  Valuablm  OowaiPiRAnoH  kbom  Patbhtbs  nr  PoaBaanoH 
Xakb  Fbsb  of  all  equitable  daim  as  against  the  patentee's  title  tl 
which  he  had  no  actual  notice^  althongh  doenmentary  evidence  of  a  mis- 
take in  the  issae  of  a  patent  existed  in  the  filee  and  focords  of  the  gen- 
eral land-office^  aad  Hm  record  in  the  proper  xefiBter's  office  of  the 
in  the  anme  of  a  party  other  than  the  patMtacb    U, 


PUBUO  POLICY. 
See  OoxTBicns,  S-4»  lOl 

L  Sn—  Bailwat  OoMMunBg  Aoxbim  Cii aitmi  <m  Jmsumd 

that  it  will  not  injure  others  by  the  oonatrnctien  or  niaintenanwi  cf  its 
road.  AUtm  <6  U.  A.  H.  B'p  v.  DeUz,  509. 

S.  Strket  Railway  GoRFORATioir  xb  BnpONsiBLB  tor  Injubdeb  to  Pbot- 
BBTT  ov  OiHBBfl^  resulting  from  the  defective  oonatmcticn  of  its  road, 
althongh  oonstmoted,  as  provided  for  by  its  charfcer»  nnder  the  ctdi* 
nances  of  the  city,  and  the  control  of  the  city  engineer.    Id, 

t,  Bait.bi>ad  CoBMKnoBfe  or  Szolvbhio  Psbbov  jhot  EBtnuo)  so  BaMAor 
ON  Gabs,  n  Aonvo  wmoM  Sookk  of  his  geneial  anthcrity,  and  the 
company  is  responsible  for  the  manner  in  which  he  perf orma  sndi  duty. 
KUne  V.  CerUrallL  R,  R.  Co.,  282. 

4  CoBDuoroB  IS  BouB D  TO  Ki  EMiMn  Bb*bow<ibt.b  Cabb  and  Pbusbbcb  ni 
RsMoviNa  moM  Cab  Tbbspambb,  or  one  who  is  nnlawfolly  npoa  it; 
•nd  if  he  does  not  do  sc^  and  injiizy  resnlts^  the  company  cannot  be  ab- 
sdyed  from  liability  on  the  gronnd  that  the  wrong  was  nmtoaL    Id. 

ft.  Whbbb  Boy  SiXTBBir  Ybabs  Olp  Soma  bob  Damaobs  iob  Injimr  anstained 
by  being  forcibly  eipeUed  from  a  railroad  oar  while  in  motion,  and  the 
testimony  tends  to  show  that  he  wae  told  that  he  conld  not  ride,  and 
that  be  wae  ordered  by  the  condnctor,  with  aehow  of  forces  to  get  cff  the 
oar,  a  nonsuit  should  not  be  grsnted.    Id. 

i.  Whbbb  Bot  only  Sixtbbm  Ybabb  Old  Lbafs  vbom  ^  ^-nMt.AT^  Cj^  while 
in  motion,  in  obedience  to  the  condnotor*s  command,  accompanied  by  a 
ahow  of  fiiros^  the  coort  cannot  say  judicially  that  his  act  was  Tolontaxy, 
bnt  ahonld  leaye  it  to  the  jury  to  say  whether,  nnder  all  the  dronm- 
atanees,  the  condnetor'a  command  did  not  amonnt  to  compoUcn.    Id. 

'  Bee  OoMKOir  Oabbibbs;  Damaobb;  Mabxbb  abs  Sbbtabt;  Ni 
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REFEREES. 

L  BiftBm  H^  Ko  PoirxB  10  Rbvibw  Acptiov  ov  Ooubt  uvoh  Qrdkk  of 
RmBBirci^  deeiding  the  principles  upon  which  an  aoooimt  ahoiild  b# 
taken  and  settled;  hia  duty  is  to  take  the  aoooimt  in  pnmianoe  of  the 
principles  thus  settled.    Smith  ▼.  Walker,  415. 

%  ErBOBS  OoOUXRIXO  in  DKTBBMIKDfa  PBDfCIPIJDi  UPON  WmOH  AOOOUNT 

■HOULD  BB  Taxbn  cannot  be  reriewed  by  the  appellate  court,  on  an  ap- 
plication for  a  new  trial,  on  the  ground  that  the  referee  adopted  and 
applied  those  principles  in  the  adjustment  of  the  aooomts,  Imt  can  only 
be  corrected  in  a  direct  proceeding  for  that  porpose.    Id, 

RBQISTRATIOK. 

PVBOHASEB  OF  LaND  IN  PO8SI88ION  OF  ThIBD  FbBSON  MAY  DSAL  WITH  It 

on  the  presamptioQ  that  the  title  is  in  fact  as  disclosed  by  the  record,  if 
he  honestly  and  properly  applies  for  information  to  the  one  in  possession, 
as  to  his  rights,  and  is  willfolly  refused;  and  the  latter  will  be  estopped 
from  setting  np  an  unrecorded  inatrament  to  the  injury  of  him  to  whom 
he  refused  the  information.    RUey  ▼.  Quigley,  616u 

SeeDBKDB;  Mobtoaobs. 

REPLEVIN. 

L  Bbplbtin  will  not  Lib  against  Shbritf  bob  Spbciiio  Chattbu  In  hii 
custody  under  a  lawful  writ  commanding  him  to  seise  and  hold  that 
identical  property.     Griffith  ▼.  Smith,  90. 

%  Onb  Co-tenant  cannot  Maintain  Rbplevin  against  thb  Otheb  for  the 
oommon  property.  And  where  he  brings  such  action  against  his  co- 
tenant,  and  fails  on  that  ground,  the  defendant  is  entitled  to  a  judgment 
lor  the  return  of  the  property.     Witham  ▼.  WUham,  787. 

RESTRAINT  OF  TRADR 
See  Ck)NTRACTB,  5-7. 

ROBBERY. 
See  Obhonal  Law,  9,  lOl 

SALES. 

L  BtmbouoalDblitbbt  07  LabobNttmbbb  07  Loos  landed  on  a  stream,  pre- 
paratory to  driving,  is  sufficient  delivery,  even  as  against  subsequent  pur- 
chasers, where  a  survey  of  the  logs  is  made  by  a  person  mutually  agreed 
upon  by  the  parties  to  the  sale,  and  the  vendee's  mark  is  put  upon  the 
logs  as  they  are  thus  landed,  although  the  vendor  ia  bound  by  the  con- 
tract of  sale  to  deliver  the  logs  at  a  specified  place  which  is  many  miles 
below  the  landing.    Bethel  S,  M.  Co,  v.  Brown,  762. 

%  OoNTBAor  BOB  Salb  07  Thbbb  Hundrbd  Barrels  ob  Floub,  to  be  de- 
livered in  lots  of  one  hundred  barrels,  each  lot  to  be  paid  for  on  delivery, 
is  severable,  and  delivery  and  receipt  of  payment  for  the  last  two  lots 
do  not  constitute  a  waiver  of  any  rights  of  the  seller  arising  out  of  an 
vumthoriaed  delivery  of  the  first  lot  by  a  railroad  company  to  the  pur- 
chaser without  payment  made.    Sawyer  v.  Chicago  ds  N.  W.  J^y  Ox,  49. 

H  OobtbajOt  to  Pat  Pubcoabb  Pbiob  or  Land  in  Whbat  07  0bitain  Qual- 
mr,  at  a  specified  price  per  bushel,  in  annual  installments  of  a  specified 
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aiiioiint»  is  aqaivaleDt  to  a  eontnot  for  the  sale  of  the  amoants  of  wheat 
to  be  deliTered  at  the  tunes  and  price  specifieds^tho  Tendor  is  entitled  t» 
the  wheat,  or  in  default  thereof,  ho  may  reoover  its  actual  value  at  the 
times  specified  for  its  delivery;  and  the  vendee  has  no  right  to  pay  ui 
money,  instead  of  wheats  the  amount  of  the  purchase  price.  And  mor* 
•specially  will  this  rule  apply  where  the  contract  signifies  the  intention 
of  the  parties  that  the  Du>de  of  payment  shall  not  be  at  the  option  of  the 
debtor,  as  where  it  provides  that  he  may  pay  more  in  each  year,  provided 
that  the  additional  payments  shall  be  made  in  wheat  at  the  stipulated 
price^  or  in  cash,  as  the  vendor  may  elect.    Starr  v.  Light,  65. 

i.   SiLLKH,  UPON  RUTTOAL  OF  PUBCHASIR  TO  RECEIVE  AND  PaT  lOR  OOOD* 

Sold,  may  keep  the  goods  and  recover  by  proper  action  the  difierence 
between  their  value  at  the  time  and  place  of  delivery  and  the  contract 
price;  or  he  may  sell  them  with  due  precaution  and  diligence,  and  the» 
sue  for  and  recover  the  difference  between  the  price  received  and  the 
oontract  price;  or  he  may,  upon  mftlrifig  an  actual  or  constructive  de> 
livery  of  the  goods,  recover  the  full  contract  price.  Webber  v.  Minor^ 
688. 

i.  RKADINI88  OF  AND  Ofibb  bt  Seller  TO  Deliveb  Ooods  Sold,  and  refusal 
of  the  purchaser  to  receive  them,  do  not  constitute  actual  or  constructive 
delivery,  so  as  to  entitle  the  seller  to  recover  the  full  contract  price. 
Id, 

t.  To  CowwiTUTi  CovBTBronvB  Delitert  of  Wood  Sold,  so  as  to  entitle 
the  seller  to  recover  the  contract  price,  he  should  set  it  apart  for  the 
purchaser,  and  relinquish  his  own  control  of  it^  at  or  as  near  to  the  place 
of  delivery  as  is  reasonably  practicable.     Id, 

T.  Implibd  Warranty  of  Articles  Manufactured  under  Ezecutort 
Contract.  —  In  case  of  an  executory  contract  for  the  manufacture  of 
articles  to  be  delivered  at  a  future  day,  there  is  always  an  implied 
warranty  that  the  articles  delivered  shall  answer  the  purpose  for  which 
they  were  designed.     Woodle  v.  WkUn£y,  102. 

I.  Yendbb  has  Right  to  Return  Defectiye  Corn  Cultivator,  Mantfao- 

TURED    UNDER    EXBCUTORT  CONTRACT,   AND  TO  RECOVER    MONEY  PaIB 

on  It,  with  interest,  where  he  has  received  the  cultivator  under  such 
oontract,  kept  it  long  enough  to  give  it  a  fair  examination  and  trial,  and 
found  it  to  be  vitally  defective.     Id. 

IL  SroPFAQB  in  Transitu  is  Right  Which  Vendor  of  Goods  upon  credit 
has  to  retake  them,  upon  the  discovery  of  the  insolvency  of  the  vendee, 
at  any  time  before  they  have  been  delivered  to  him,  or  before  any  third 
person  has  acquired  a  bona  fide  right  to  them.     Jonea  v.  Eiarly  338. 

lOi  Upon  Demand  by  Vendor  of  Goods  upon  credit,  during  continuance  of 
the  right  of  stoppage  in  transitu,  the  carrier  becomes  liable  for  conversion 
if  he  declines  to  deliver  the  goods  to  the  vendor,  or  delivers  them  to  the 
vendee.     Id, 

II.  Notice  by  Vendor  of  Goods  Clearly  Informing  Carrier  that  it  is  the 
intention  and  desire  of  the  former  to  exercise  his  right  of  stoppage  m 
transitu,  is  sufficient  to  charge  the  latter.  And  notioe  to  an  agent  of  the 
carrier,  who  is  in  the  possession  of  the  goods  in  the  regular  course  ol 
his  agency,  is  notice  to  the  carrier.    Id, 

VL  Louisiana  Court  will  Recognize  Right  of  Stoppage  in  Transito 
arising  from  a  sale  of  goods  in  New  York  to  a  vendee  in  New  Orleans^ 
who  becomes  insdlv«nt  before  the  goods  are  delivered.  Bhim  v.  Marhi 
78ft. 
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18.  Claim  of  Ysndoe  to  EnRniim  Right  of  Stofpaob  m  Travsitu  !■ 
■operior  to  the  lien  of  attaching  creditors,  when  the  former  shows  that 
ho  had  tbtf  right  of  stoppage,  and  dniy  exercised  it.    Fd. 

14.  yxznx>B  MAT  ExBBOiBB  RioHT  OF  Stofpaox  IN  T&AKSiTU  when  he  proves 

that  at  the  time  of  the  sale  he  was  not  aware  of  the  insolyency  of  the 

▼endee;  and  the  disooyery  of  such  insolvency  before  delivery  entitles 

him  to  ozeroise  the  right,  though  the  goods  are  attached  by  creditors  of 

the  vendee.    Id, 

See  Statuti  of  Fraubb. 

SEDUCnOK. 

1.   BVIDIMOB  OF   PIiAIHTIFF's    AdULTXRT  IB  AdMISSIBLI  in    MmOATION  OF 

Damages,  but  not  as  Bab  to  Action,  where  snch  plaintiff  and  has- 
band  sne  another  for  damages  for  a  criminal  intimacy  with  the  wife  of 
the  former.    Rea  v.  Tucker,  539. 

S.  Defendant  mat  Prove,  in  Mitigation  of  Damages,  that  Wife  of 
Plaintiff  had  been  Guiltt  of  Adultert  with  other  persons  before 
her  connection  with  the  defendant,  where  the  plaintiff  and  husband  have 
brooght  suit  against  her  seducer  for  damages.    Id, 

t.  Evidence  as  to  Condition  in  Life  and  Peouniart  Ciroumstances  of 
Respective  Parties  la  Admissible  in  an  action  for  the  seduction  of 
either  a  wife  or  daughter.     Id, 

i.  Evidence  of  Collusion  is  Bar  to  Action  when,  and  when  not.  ^ 
Where  a  former  husband  brings  suit  against  the  seducer  of  his  divorced 
wife  for  damages  resulting  from  such  seduction,  and  the  offense  of  the 
defendant  was  the  result  of  collusion  between  the  plaintiff  and  his  wife, 
or  of  connivance  on  the  part  of  the  plaintiff,  evidence  of  such  collusion 
would  bar  the  action;  but  evidence  of  collusion  between  the  husband  and 
wife  in  bringing  the  suit  is  not  admissible  in  bar  of  such  action.    Id. 

SHIPPING. 

1.  liASTER  OF  Vessel  Becomes  Owner  fro  Hac  Vice,  and  not  a  partner  of 
the  owner,  where  he  sails  her  under  a  contract  at  the  halves,  —  he  to 
victual  and  man  her,  and  the  owner  to  have  half  of  her  earnings.  And 
the  freight  money  earned  during  the  continuauce  of  such  contract  be- 
longs to  the  master  alone,  and  may  be  held  under  a  timely  foreign  at- 
tachment against  him.     Bridges  v.  Sprague,  7S8. 

S.  Master's  Right  to  Sell  Vessel  in  Imminent  Danger  of  Becoming  To- 
tal Loss  arises  from  the  necessity  of  acting  before  the  owners  can  b« 
consulted.     OaUg  v.  Thornpton,  782. 

t.  Sale  bt  Master  of  Vessel  of  Such  Parts  of  Her  as  Belong  to  Part 
Owners  who  might  have  been  notified  of  her  peril  in  time  to  act  in  the 
matter  before  the  sale,  but  who  were  not  so  notified,  is  void.     Id, 

L  Master  mat  Sell  Whole  or  Part  onlt  of  Vessel,  according  to  the^ 
extent  of  his  authority.    Id, 

See  Attachments,  6. 

STATUTE  OF  FRAUDa 

L  OoETEAOTs  FOB  Sale  OF  Growing  Periodical  Cbope  abb  not  CoHTKAcnt 
for  sale  of  interest  in  land,  within  the  meaning  of  the  statute  of  frauds^ 
and  nMd  not  be  in  writing,  to  give  them  validity.    Nor  is  this  role  affected 
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in  GbUfenk  ^  the  ciMomHHMMi  «lirt»  by  tiia  toiiMof  t^ 
pnrehaaer  i«  to  1i»to  pownMion  of  tho  land  for  Ihe  pupoM  of  nidag  tte 
oropk  and  hairestnig  it  when  matortd.  /Xnrft  t.  MeFuriamdt  8A0L 
t.  Gbowivo  Cbop,  uiim.  Riadt  iob  Haktist,  OAHNor,  by  itadl,  beeoas 
objoet  of  delivory,  and  oan  only  be  delivertd  into  the  po«eaioa  of  tb* 
Tondee,  by  deliTering  to  bim  tbo  pooMMion  of  the  land  aho^  of  ^Huoh  ii 
ii  a  part  And  a  cbattel  tbui  ntoated  is  no*  regaidtd  aa  wiihm  the 
m^^nitig  of  the  statate  of  frand%  of  which  a  nle^  in  eider  to  be  valid,  ee 
against  the  orediton  of  tfae  Tender,  mnet  be  aeoompanied  by  an  immedi- 
ate deliTery  and  eontinned  change  of  ponewion.    Id, 

See  WAn»i- 

STATUTB  OF  LDflTATIDNS. 

L  LoAH  <»  Momnr  "  to  bs  Paid  when  Oaixbd  iob,"  n  Dm  wben  tiie  loaa 
ia  made,  and  the  statute  of  limitations  begins  to  ran  from  tiiat  timsb 
Wart  v.  ffemy,  780. 

5.  PBB80RIFTI0M  Ruvs  AOAOiflT  All  PxBaoir8|  nnloss  they  are  indnded  in 

some  exceptions  established  by  law.    War  is  not  among  snch  egoeptieosi  | 

Ladeling,  J.,  on  rehearing.     SmUhY,  Stewart,  709.  I 

lb  Ikabilitt  to  Sub  will  not  Pbbybbt  the  nmning  of  preeeription:  Lndi^ 
ling,  J.,  on  rehearing.     Id. 

4.   MaXDC,   *'CoNTBANON  VALBirrBMAOBRBXOHCUBBirPBJBMatIPRO,''doei 

not  prevail  in  Looisiana,  except  in  the  cases  named  in  tfae  code:  Lode* 
liiigf  J-»  o'^  rehearing.     Id. 

6.  RlSIDBNT  OF  StATB  EnGAGKD  IN  RSBKLLION  IS  NOT  TO  BX  ReOABDKD  AS  j 

Alibn  Ensmt,  and  subject  to  the  disabilities  thereof,  so  that  the  statate 

of  limitations  would  be  suspended  in  his  favor,  where  he  remained  loyal 

to  the  United  States,  and  left  the  state  immediately  after  the  commenoe-  j 

ment  of  the  war,  with  the  intention  of  returning  at  its  close,  his  family 

meanwhile  residing  there,  and  resided  during  the  continuance  of  the  war 

on  loyal  or  neutral  ground.     Zacharie  v.  Qodfrty,  606.  , 

6.  Afl  betwbbn  Cestui  qub  Trust  and  Trustsb  ov  Ezpbbss  Tbubt,  tiie  ' 

statute  of  limitations  does  not  run  so  long  as  the  trust  continues.  Jftfai 
V.  Thom,  384. 

7.  Pbriod  or  Limitation  to  Action  upon  Promibsort  Notx  is  not  Ex- 

tbndkd  by  giving  with  the  note  a  warrant  of  attorney  under  seal,  and 
such  warrant  confers  no  authority  to  enter  judgment  upon  the  note  after 
the  latter  is  barred.  And  a  judgment  so  entered  should  be  set  andsb 
although  the  plainti£f  does  not  show  merits.     Wairod  v.  ifanson,  187. 

8.  Valid  Agreemknt  not  to  Sub  upon  Demand  until  the  happening  of  a 

particular  event  suspends  the  running  of  the  statute  of  limitations  nu-  i 

til  such  event  occurs.     Smith  v.  Lawrence,  344. 

9.  Agreement,  yor  Valuable  Consideration,  to  Forbear  to  Sub  npon  de- 

mand until  the  happening  of  a  particular  event,  is  valid,  thon^  it  be 
not  signed  by  the  debtor,  if  it  does  not  provide  for  the  performance  ef 
any  act  by  him.     /ii. 
lOi  Upon  Demurrer  on  Ground  that  Action  is  Barred  by  statate  of  Inni-  ^ 

tations,  if  the  complaint  fails  to  show  whether  the  oontraet  sned  '■i 
was  verbal  or  in  writing,  it  will  be  presumed  to  be  in  wiituig  lor  all  the 
porposee  of  the  deamrrer.    MUm  ▼.  Them,  884. 

See  ADVBBa  PoasBflnoN. 
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8TATDTBS. 

flfeivvn  OoMTAiinvo  Two  XvoonsisTiirr  PBdmnm  nun  bb  Ouwh'imimu 
aoMtoeffMlt]M]^{itlathr«]]iteiitioii.    LMk^y.  Crm&,  910. 

8m  OoKFORATIOHa^  17. 

SURETYSHIP. 
8m  Bail. 

TAXATION. 

L  WiMomnr  Statdtb  PBOviDiKa  that  Axrr  Tax  ob  AHMwmiifT  Wbior 
HAS  BBBir  Sbt  AudBi  by  reason  of  iiregnlaritiM  or  def eota,  may  b«  ro- 
■weiied,  eto.,  hu  no  application  to  a  case  where  the  tax  or  aaaeennant 
was  not  anthorised  by  law.    Dean  ▼.  Charlton,  205. 

S.  OovRT  OF  EgtriTT  will  Ii>tebferb  bt  Injunction  to  Restbain  Collbo- 
TION  of  an  illegal  and  void  special  assessment,  though  there  is  nothing  to 
show  it  to  be  inequitable.    Id, 

1.  luLioAL  AasBssMBNT — CONDITIONS  07  Eqfttablb  Rblibf.  —  A  special  tax 
was  assessed  on  the  plaintiff's  l<9t8  for  grading  and  paving  a  street.  The 
oontraet  for  grading  was  legal,  but  that  for  paving  was  illegal.  In  this 
aetion  to  enjoin  the  coUection  of  the  tax,  held,  that  the  plaintiff  was 
Bol  required,  under  the  circumstances,  to  pay  the  expense  of  the  grading 
as  a  condition  of  relief  against  the  assessment  for  paving.  Id, 
*Im  Adtbbsb  P088SBSION,  2;  Ck>RFOBATioNs,  26;  Ebtofpxi.»  18. 

TRESPASS. 
8o<»  Damaobb,  2,  3;  Exxoxttions,  SOl 

TRUSTS. 

• 

Teust.  *- Where,  by  agreement,  two  parties  obtained  a  road  iraa* 
ohise  in  the  name  of  one  upon  a  bill  drawn  by  the  other,  and  each  of 
them  constmcted  one  half  of  the  road,  and  the  one  in  whose  name  the 
franchise  stood  took  possession  and  collected  the  tolls  on  their  mutual 
aooonnt^  on  the  understanding  that  they  were  to  share  equally  therein,  it 
held  that  an  express  trust  was  created,  of  which  the  party  in  pos- 
don  was  the  trustee.    MUea  v.  Thorn,  384. 

See  Gbampxbtt;  Fbaudulxnt  Conyetancxs,  7;  Husband  and  Wm,  3} 

StATDTB  of  LmiTATIONS,  6. 

UNINCORPORATED  SOCIETIES. 

MufBXBS  OF  Commttteb  of  Voluntabt  Association  abb  Indiyiduallt 
Liablb  on  a  contract  made  by  a  subcommittee  of  their  number,  under 
authority  delegated  by  the  whole  committee,  with  one  who  contracted 
on  the  credit  of  the  oommittM  personally,  and  not  of  the  association, 
although,  in  making  the  contract,  the  subcommittee  assumed  to  aot  as 
offiMrs  of  the  assooiation.     Frtdendall  v.  Taylor,  208. 

USAGK 
Sm  Common  Cabbibbs,  6. 

VENDOR  AND  VENDEE. 

L  DBSOBiFTioir  or  Pbbmtsbs  in  Contbaot  to  Conybt  Land  whbn  Sum* 
cbbbt.  —  In  a  written  contract  for  the  sale  of  land,  the  premises  were 
Am.  Jmnk  Vol.  XGZX— A4 

V 
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deMibedafl  "theeMti  of  N.  W.  i,  seo.  27,  T.  38,  U  E.  of  8d  P.  IL" 
Die  nngo  and  the  poaitioD  of  tlio  land  to  tiie  base  line  were  omitted. 
HMt  that  tfaia  deecription  waa  sufficient,  beoanae  a  reference  to  the 
government  land  aureya  would  show  that  there  is  no  township  38  south 
of  the  base  line  and  14  east  of  the  3d  P.  M.,  and  hence,  -it  most  be  north 
of  the  base,  and  in  14  east  of  said  meridian,  which  would  locate  the  land 
in  Oook  Coonty.     WhiUr.  Hermoum,  543. 

ft  OoiiTRAOT  FOR  COVTVTAHOB  OF  LaNDS  IB  QOOD  AlTD  BnmiHO,   IF  THXZB 

DncBimoir  is  Sumonovr  to  enable  a  surveyor  to  locate  them;  and 
this  is  a  question  for  the  jury,  to  be  determined  from  the  evidence^ 
unless  it  is  manifest  from  the  instrument  that  such  lands  cannot  be 
located.    Id. 

ft  GOUBT  WILL  NOT  PXRMIT  CONTRAOT  FOB  GONTETANCB  OF  LaND  TO  FaIL, 

when,  from  the  entire  instrument  and  the  general  acts  of  the  goyemment, 
it  can  be  seen  what  was  intended  by  the  parties.    I(L 
4  Patbmt  Ambiguitt  in  WBrrrsN  Contbact  for  Conyetabcb  of  Lani» 

CANNOT  BB  BZFLAINKD  BT  EZTBINSIO  EVIDBNCE.      Id. 

ft  Valub  of  Preicisxs  in  AonoN  to  Rbooveb  Damages  fob  Bbbach  of  Con- 

TBAOr  TO  CONVBT  LaND  MAT  BX  PROVED  BT  PlAINTIFF,    NOT  ONLY  BT 

Showing  the  worth  of  other  property  of  equal  value  adjacent  to  that  in 
controversy,  at  or  near  the  date  of  the  instrument,  but  even  the  value 
of  lands  of  a  different  quality,  lying  in  the  immediate  vicinity,  leaving 
it  for  the  jury  to  determine  the  difference  in  value.     Id. 

ft  Sbllbb  of  Land,  Pbocubino  Third  Person  Holding  Lbgal  Title  to 
Make  Deed^  Liablb  as  Qrantor.  —  Where  a  person  who  has  purchased 
land,  but  has  nob  yet  procured  a  conveyance,  desires  to  sell  it  to  another, 
and  when  he  proceeds  to  do  so,  suggests  that,  to  save  writing,  the  pur- 
chaser take  a  deed  directly  from  the  person  holding  the  l^gal  title,  which 
suggestion  is  adopted,  and  it  af  te^rards  transpires  that  there  was  a 
mortgage  on  the  land,  which  the  purchaser  had  to  pay,  he  can  recoup  this 
amount  upon  a  note  which  he  has  given  to  the  person  from  whom  he  has 
purchased,  and  who  induced  him  to  take  the  conveyance  from  the  third 
person.     Brown  r.  Crowley,  402. 

7.  One  Who  Sells  Land,  and  Induces  his  Pubobaser  to  Takb  Dxed 
FBOM  Thibd  Person  holding  the  legal  title,  may  be  ahown  by  parol 
testimony  to  have  been  the  real  grantor,  and  will  be  held  to  all  the  obli- 
gations attached  to  that  relation,  including  an  obligation  to  make  a  good 

tide.    Id. 
ft  AssiGNMBNT  OF  KoTB  QiYEN  FOB  PuBOHASE-voNBY  for  land  couveyed  by 

deed  does  not  transfer  the  vendor's  lien  therefor.    tSbnpmm  v.  JTonf- 

pomsyy,  228. 

See  Dbbdb;  Hombstbads^  ft 


WAR. 

L  Belliobbxntb  and  Bblligbbxnt  Rights  are  properly  applicable  only  to 
sovereign  powers  engaged  in  war.  In  all  other  cases  they  apply  mA 
modo,  and  in  a  limited  and  qualified  sense.  In  case  of  rebellion,  where 
one  party  strives  to  'obtain  independence,  and  the  other  to  reduce  the  in- 
surgents to  obedience,  no  such  recognition  occurs.  Yet  in  the  latter 
ease  a  concession  to  the  extent  of  humane  treatment  and  exchange  of 
prisoners  is  recognised  as  a  belligerent  right  in  favor  of  the  insurgenta 
Bmtth  V.  Steioafi,  70». 


Index.  861 

t,  fiuMnuDB  OF  SofOTBSBH  PoBTS  and  exchange  of  priaonen  during  dvil  war, 
by  the  United  States  goyemment»  thoagh  the  exerdae  of  a  belligerent 
right»  cannot  be  construed  into  a  recognition  by  the  federal  goremment 
of  the  Ckmfederate  States  as  a  belligerent  power  or  de/acto  goTemmemt. 
Id, 

S.  Fact  that  Convkdebatb  States  were  Bkllxqibsnt  Power  did  not  ooa- 
stitnte  them  a  goyemment  de  faOo^  nor  did  they  attain  that  9Mm 
becanse  they  established  a  government  of  their  own  and  exercised  juris- 
diction over  the  country  which  they  embraced.    Id, 

4.  CtovsBNHEMT  DE  Faoto  Abises  onlt  where  the  established  goremment  has 

been  subverted  by  successful  rebellion,  and  the  new  government  exer- 
cises undisputed  sway  for  the  time  over  the  whole  country,  or  wl^ere  the 
people  of  any  portion  of  a  country  subject  to  the  same  government 
throw  o£f  their  allegiance  to  that  government  and  establish  one  of  their 
own,  and  show,  not  only  that  they  have  established  it,  but  their  ability 
to  maintain  it.    Id, 

8b  Rbodonition  of  Govebnusnt'of  REvcOiTED  State  or  province  by  a  neu- 
tral power  is  caBU»  belli  for  the  power  claiming  dominion  over  the  re- 
volted country,  if  such  recognition  precedes  the  exhibition  by  the  newly 
farmed  government  of  its  ability  to  maintain  its  independence.    Id, 

0L  QOTERNMSNT  OF  CONFEDERATE  States  did  not  attain  staius  of  a  govern- 
ment de/cKto.    The  authority  set  up  by  them  was  illegal  and  void.     Id, 

7.  Militia  Officer  Actinq  under  Proclamation  of  Governor  directing 

the  burning  of  all  cotton  in  danger  of  falling  into  the  hands  of  federal 
officers,  unless  it  could  be  removed  out  of  their  reach,  is  liable  for  such 
cotton  as  he  burned  not  in  immediate  and  imminent  danp^er  of  such  cap- 
ture, thus  depriving  the  owner  of  the  privilege  of  removal,  if  he  were 
able  to  do  so.    Id, 

8.  Miutart  Order  DntEoriNO  Bank  to  Make  Statement  of  deposits  therein 

belonging  to  army  officers  of  the  Confederate  States,  and  also  directing 
the  bank  to  pay  to  the  proper  officer  of  the  quartermaster's  department 
all  money  in  its  possession  belonging  to,  or  standing  upon  the  books  to 
the  credit  of,  such  officers,  is  an  attempt  on  the  part  of  the  military 
authorities  to  sequester  such  money;  but  if  the  money  paid  over  is  con- 
federate currency,  it  is  not  a  sequestration  so  as  to  exonerate  the  bank 
from  liability  for  a  deposit  made  in  lawful  money.  Nelligan  v.  CUizent^ 
Bank,  734. 

9.  Payment  bt  Bank  in  Confederate  Monet,  to  officers  of  United  States 

under  military  order,  of  a  deposit  in  lawful  money,  made  in  snch  bank 
by  a  confederate  officer,  does  not  discharge  the  bank  from  liability  for 
payment  of  the  deposit  upon  demand.    Id. 

See  Evidence,  6;  Statute  of  Ldutations,  16. 

WAREHOUSEMEN. 

L  Warehoitsbman's  Receipt  is  Contract  of  Parties  as  to  the  property 
stored,  and  parol  evidence  is  inadmissible  to  change  or  vary  ito  terms. 
Leonard  v.  Dunlon,  568. 

5.  Ajbumpstt  will  Lie  against  Warehouseman  for  damages  for  breach  of 

his  contract  to  deliver,  on  demand,  wheat  stored  with  him;  and  though 
trover  might  also  lie,  the  rule  that  a  party  cannot  waive  the  tort  and  sue 
in  auumpBU  for  money  had  and  received,  unless  money  has  actually 
been  received,  has  no  application  to  such  a  case.    Id, 


H  Hmtauam  or  BAiLMm  AOinan  Wi 

bxMchof  hk  eoBtno^  in  Inliiig  to  deliTer  ca  dtfiiwuJ  mhmt  stoni  witii 
lum,  is  th»  vils0  of  the  vliiat  at  the  time  it  ahoold  fcavo  bean  dalbvnd. 
iflC. 

i.  WmotH  WABJKBOuamcAN  Bbouvss  Whbat  and  SiOBBB  It,  agTMiag  tt 
kaep  it  lar«  tfiort  time  witkoot  <AaEgQ^  and  deliw  it  oa  dBiuuidy  aidii 
aftarwwda  aaed  in  OMiinqMif  for  damages  in  failiog  to  dalirar,  tha  action 
la  not  dafaatad  by  a  naglaet  or  zefnaal  to  pay  atotaga  after  the  demand 
to  deliver  is  made.  Iniiudi€aae,thewarahoiiaeBunia«Btidedto8Unaga 
only  alter  notioe  that  it  woold  be  ohazged  la  giren.    IcL 

f.  Wabkboitsimaii  is  Ebtoffsd  iBOx  BxHTOio  I>BOBimoBr  ovPnoRimr 
i^  Bjbobpt,  bo  far  as  it  relatea  to  matters  which  are  or  od|^  to  Im 
wxtiun  his  knovledge  or  that  of  hia  agents;  bat  not  in  reboot  to  natters 
not  open  to  ordinary  inspeotLon,  and  yisLUe,  and  where  a  local  enstom 
zeqvires  that  the  kind  of  property  described  in  the  reoeipt  mna^  lor  tha 
pnxpose  of  purchase  and  sale,  either  hare  a  weH-known  brsnd*  or  he  in- 
apecbed,  as  a  oonditian  of  pordiaae,  and  that  pnrehaaers  rdy  on  tba  waie- 
boBse  reoeipt  only  for  costody,  snd  not  for  quality  or  kind.  Hab  t. 
MSwambee  Dod  Oo.,  169. 

WATERS. 

L  LMKLATmi  Act  or  Cut  OKDiHAircB  FbBsnnnHo  Vanna  vo  Deao 
THBZR  AvoHOiui  IN  Kayioabui  Stbiam  19  INVALID  BO  fuT  aa  it  intar> 
feres  with  the  rights  of  navigation  secnred  by  the  ordinance  ef  1787. 
MUwvukee  O.  L.  Co,  v.  Oaimeooek,  138. 

S.  RiaHTB  OF  Nayiqation  on  Navioablb  Rivbb  wiTsnr  LniEni  of  Citt 
ABB  Pabaxount  to  the  right  of  a  city  gas-light  company  to  lay  its  pipei 
'  across  the  bed  of  sach  river.    Id, 

lb  It  n  Bight  of  Vbbbbl  on  Kayioablb  Rivm  within  Lmm  of  Cnr  to 
be  towed  up  or  down  the  river  by  a  steam-tog,  and  where  that  is  ths 
nsosl  or  convenient  method,  to  be  so  towed  stem  foremost  and  with  an 
anohor  dragging  at  the  prow.    Id. 

4  OaS  Ck>MFANT  CANNOT  BbOOYBB  IF  THEIR  GaS-PIPBS  IN  BkD  OV  NaTI- 
OABLB    BlVBB  WITHIN    Lmm    OF    ClTT    ABB    InJUBBD    BT  AnGBOB  of 

▼essel  being  towed  up  or  down  the  river,  and  without  n^gUgeooa  en  ths 
part  of  those  managing  the  vesseL  But  they  can  recover  if  there  was 
Buch  negligence.    Id, 

0.  Bight  of  Publio  in  Navioablb  or  Floatablb  Stbbam  d  LmmD^  ia 
general,  by  its  banks,  which  are  the  boundarieB  within  whidi  the  com- 
mon right  must  be  confined.    Hooper  v.  Sobmm,  709. 

ti  Log-ownbbs  arb  Liablb  to  Rtparian  Pbofbibior  for  DAMAGBi  dens  hf 
them  in  traveling  upon  the  banka  of  a  floatable  atream  for  the  pnzpost 
of  driving  their  logs.     Id, 

7.  OoNBTRUonoN  OF  Grant  of  Watbr-powbr  that  will  Bbbtrxot  Gbanto 
to  the  specific  use  to  which  the  water  was  applied  when  the  giant  wis 
made  will  never  be  adopted,  unless  the  language  of  the  grant  vunistak- 
ably  shows  that  soohwaa  the  intention  of  the  partiea.  Simar,  JSobimuk 
772. 

See  Co-^tbbavot. 

WAYa 

L  Ownbb  of  Land  Who  Sells  Half  of  It,  Bbbeevibo  Baoar  ov  Wat 
aoroaa  it^  and  in  the  saoie  deed  granting  to  the  vendee  a  li^  ef  wiy 


t.  W] 


L  Wur 


avalid 


of  an  kk  family. 


&  Msmunu  ov  Aovi 

FAororAiyTi 

an  mac  Maw  a  wiU.    Id. 
IL  Lnmunmrr  SnosLr  Wurm,  Dmn^  An>  Shubi*  by 

doUiiMi  with  all  tha  formalitiaa  af  law  laqoliad  to 

okp^hiewfll.    BaraAerg'9  Smw-mm^m,  7291 
4  QvB  MAT  DaroBB  or  his  PBonaTT  bt  Will  in  aay 

wbetiicr  ha  biatitatea  an  heir  ar  only  nanea  Iftgafaai     Id. 
I,  WHBV,noHTBBiiBOFWnx,tha]iitaitionof  thateaiafearoaiuiotba 

oaona  miafe  be  had  to  all  dreamBtaiiMa  whidi  maj  aid  Id  tha 
af  y»iT  intantiflo.    Idm 
ti  Ejuuutumt  ov  Lobrt  Will  mmr  bb  Pb0tbd  bt  Trbbb  Subsoubdhi  Wi»> 

immw,  if  in  life,  and  williin  the  jniiadietioQ  of  the  ooort^  aa  in  tha  oaaa 

of  the  probate  of  a  win  in  aolaam  form.    KikshamT.  KMOm^iSX 
7.  Vuofom  cm  Lobb  ov  Wiu^  asd  that  It  was  hot  Rbvokbd.  — After  tha 

azaoatton  of  a  miaaing  will  baa  been  duly  proved,  its  deetraotion  or  loa% 

and  the  facts  naecaaary  to  rebnt  the  preaomption  that  it  had  bean  ra- 

Toked  by  the  testator,  oiay  be  proved  by  each  evidsnoa  aa  satisflaa  the 

eoiiaiaimee  of  the  jniy.    Id, 
IL  Pboof  that  Lost  Will  had  hot  bbbh  Bbvocbd  bt  Tsbxasob  mmr  bb 

Vbet  Glbab  and  Stboho.    Bat  aa  in  an  other  oaasa  where  there  la  a 

oonfliot^  the  jury  most  detarmineb    Id. 
A.  Valid  Will  mat  bb  Bzbodtbd  by  any  one  having  the  aoQadnaas  and 

strength  of  mind  neoessaxy  to  make  a  oontraot.     Ohamikr  ▼•  BmnrtU^ 

701. 
la  Whbbb  Will  Comtaibb  Sbbibs  of  Wna  and  Jndioioiis  diapositioBs^  it  is 

for  those  who  attack  it  to  prove  nnaonndnasa  of  miad  In  the  testator  at 

ite  exeoation.    /d. 
IL  Whbbb  Will  Cobtaibb  BnPOsmoBS^  sooh  aa  woold  oaaae  Insanity  te 

be  psasaiaad,  althoogh  aoaoaptible  of  being  Jastifled  by  peooliar  oiroom- 

stmoea,  it  ia  for  the  legatee  to  prove  the  sanity  of  the  tastetor  as  agaiasl 

the  terms  of  the  wilL    Id, 


lb  Hmtauam  or  BAiLMm  AOUXBt  Wi 

lii'— ch  of  hk  eoatBM^  in  JMling  to  delivqr  ca 

lum,  is  tko  vilso  of  the  whati  at  the  time  it  ahoold  luive  been  dalipned. 

Id. 

i.  Whirb  WuuBHOuamcAN  BBOuvn  Whbat  and  Siobbb  It,  egreemg  te 
keep  it  lor  «  tfiort  time  wi&oat  <AaEgQ^  and  daiiver  it  oa  domendy  Hid  is 
aftorwwde  coed  in  OMiinqMif  for  damages  in  faHiog  to  dalirer,  the  actum 
ia  not  defeated  by  a  negleet  or  zefnaal  to  pay  stotage  after  tbe  demand 
to  deliver  is  made.  In  midi  oaae,  the  wagehonnftwan  ia  entitled  to  atonge 
only  after  notice  that  it  would  be  ohazged  ia  gireo.    Id. 

f.  WABKBOUBKICAir  IS  EbTOFFID  IBOX  BxHTOia  I>BOBinuxBr  ofPmifbbxt 
i^  Bjbobpt,  bo  far  as  it  relates  to  matters  irhich  are  or  ong^t  to  be 
wxtiiin  his  knowledge  or  that  of  his  agents;  bat  not  in  reboot  to  matters 
not  open  to  ordinary  inspectign,  and  TisiUey  and  where  a  local  enatom 
reqvireB  that  the  kind  of  property  described  in  the  leoeipt  mns^  for  the 
pnxpose  of  pnrchaae  and  sale,  either  have  a  well-known  brand,  or  be  in- 
apecbed,  aa  a  ermditiim  of  porehaae,  and  tiut  pnrehaaers  rely  on  Ike  waie- 
hsmm  receipt  only  for  costody,  and  not  for  qoalify  or  kind.  Hdb  t. 
liHwambM  IMt  Oo.,  169. 

WATERS. 

L  TMtim.Avnnt   AOT    OR  CuT  OkMSAKQM   FOMgllPiyQ  YVBMIB  TO    Dsaa 

TBBiB  AvoHOBS  DT  KAViaABUi  Stbiam  IS  LffTALiD  BO  luT  aa  it  inter- 
feres with  the  rights  of  navigation  secnred  by  the  ordinance  of  1787. 
liUwaukee  O.  L.  Co.  y.  Oaimeooek,  138. 

S.  Bights  of  Nayioation  on  Navioablb  Rivsb  wirsnr  LniEni  ov  Cirr 
ASH  Pabaxount  to  the  right  of  a  city  gas-light  company  to  lay  its  pipes 
'  across  the  bed  of  snch  river.    Id. 

lb  It  IS  Bight  of  Vssbbl  on  Kayigabui  Bivm  within  Lmm  of  Cirr  to 
be  towed  up  or  down  the  river  by  a  steam-tog,  and  where  that  ia  the 
nsnsl  or  convenient  method,  to  be  so  towed  stem  foremost  and  with  aa 
anchor  dragging  at  the  prow.    Id. 

4  OaS  Ck>HPANT  CANNOT  RbOOYBB  IF  THSER  GaS-FIPBS  IN  BkD  OV  NaVI- 
GABUD   BlVBB  WITHIN    LiKirS    OF    ClTT    A&B   InJUBSD    BT  AxCBOR  of 

▼essel  being  towed  up  or  down  the  river,  and  without  npgUgeooe  en  the 

part  of  those  managing  the  vesseL    But  they  can  recover  if  there  was 

Buch  negligence.    Id. 
0.  Bight  of  Publio  in  Natigablb  ob  Floatablb  Stbxam  is  IkMxrXD^  in 

general,  by  its  banks,  which  are  the  boundarieB  within  whidi  the  com* 

mon  right  must  be  oonfinedL    Hooper  v.  Hobnm,  769. 
ti  LoG-owNXBS  ABB  LiABLB  TO  Rtpabian  Fbopbikeob  FOB  DAHAoai  dooe  by 

them  in  traveling  upon  the  banka  of  a  floatable  atream  for  the  purpose 

of  driving  their  logs.     Id. 
7.  OoNffCBUonoN  or  Gbant  of  Watbb-powbb  that  will  Bbstbiot  Gbantd 

to  the  specific  use  to  which  the  water  was  applied  when  the  grant  was 

made  will  never  be  adopted,  unless  the  language  of  the  grant  nnmiatak* 

aUy  shows  that  BOoh  waa  the  intention  of  the  partiea.  ESmar.MMuo^ 

772. 

See  Oo-TBfAHcr. 

WAYa 

L  Ownbb  of  Land  Who  Sells  Half  of  It,  Bbbbbvino  Baoar  or  Wat 
acroBB  it^  and  in  the  saoie  deed  granting  to  the  vendee  a  ri|^t  of  wj 
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Hit  luiiold  haU^  does  bo*  tharebj  enate  ri|^ti  wldeh  an  aBOflKad 
appmrttiyyit  to  tha  rtipactiye  tearti  to —to  pMi  wiUi  the  titlai  fTdy 
r.ffatma,  8S^ 

S.  Whrhib  Graft  ov  Bioht  or  Wat  bi  m  Gbobb  <ut  AFPUvrmKAWt  to 
■omo  othar  eitata  mnit  be  datemuiiad  from  the  gnat  itMli^  and  not  bj 
matter  aUnmdu  Id, 
IL  Riasr  OF  Wat  d  Kactmimt,  only  when  it  appaara  in  the  grant  to  be 
made  for  the  benefit  of  a  dominant  tenement  which  b  deeeribed  thereia. 
Id. 
i.  BioiiT  ov  Wat  is  IimBan  nr  Lahb  wixbzn  Statdtb  ov  Fbaudb,  and 
henee  traaeferable  only  by  an  instrament  in  writing  which  deeoribee  the 
interest  conveyed.  It  it  be  apportenant^  the  inetniment  mnat  ao  de- 
ioribe  it»  and  mnat  inbfaide  a  deooription  of  the  tiaet  of  land  to  which  it 
ia  annexed.    Id. 

WILU3. 

1.  W^AT  n  VOT  Will. —  Memonadnmof  adranoementimadabyadeoeaaedy 

no  matter  how  strictly  kept  or  clearly  prored,  nor  his  dying  words 
spoken  in  the  presence  of  all  his  bmily,  no  matter  how  jnst»  unless  it 
csn  be  proved  ae  a  will,  osn  reoeiye  no  notice  from  the  oonrts.  8imM  r, 
SimM,  4S0. 

2.  IfxKOBANDA  OV  Adyasoemestb  Keft  bt  Dboiabed  abx  EriDiNon  ov 

Fact  ov  ADTAvanairr,  and  mnprkna/ade  evidence  of  its  Tslue,  but  they 

are  in  no  sense  a  wilL    Id. 
IL  Inbtbvmxmt  Evtirxlt  Wbiitin,  Datsd,  and  Siokkd  by  the  testator  is 

olothed  with  all  the  formalitiee  of  law  required  to  oonstitate  a  valid 

olographic  will.    Ehrenberg's  Sueoaaion,  729. 
4  Onb  mat  Dibfosb  ov  his  Pbofebtt  bt  Will  in  any  manner  whatever, 

whether  he  institutes  an  heir  or  only  names  legatees.    Id» 
§^  When,  vbqm  Terms  ov  Will,  the  intentionof  the  testator  cannot  be  asoer- 
reoourse  must  be  had  to  all  circumstances  which  may  aid  in  the 
of  his  intention.    Id, 
C  EzaoimoN  ov  Lost  Will  must  be  Proved  bt  Three  Subsgbibino  Wtv- 

immw,  if  in  life,  and  within  the  jurisdiction  of  the  court,  ae  in  the  esse 

of  the  probate  of  a  will  in  solemn  form.    KUehent  t.  KUt^em,  463. 
7.  Pboov  of  Lobs  ov  Wiu^  and  that  It  was  not  Revoked. — After  the 

execution  of  a  missing  will  has  been  duly  proved,  its  destruction  or  loss, 

and  the  facta  neoeesary  to  rebut  the  preeumption  that  it  had  been  re* 

voked  by  the  testator,  may  be  proved  by  such  endenoe  ae  satisfiee  the 

conacienee  of  the  jury.    Id, 
IL  Pboov  that  Loar  Will  had  not  bbbn  Bevocbd  bt  Tbbxator  xubt  bb 

Vert  Clear  and  Sibono.    Bat  aa  ia  all  other  eaaaa  where  thera  la  a 

oooflict,  the  jury  must  determine^    Id, 
9.  Valid  Will  mat  be  Ezbootbd  by  any  one  having  the  soundness  and 

strength  of  mind  necessary  to  make  a  eontraot.     Ohamihr  v.  BmrrtU^ 

701. 
la  Where  Will  CkmrAiNa  Sbbibb  ov  Wna  and  jndidoua  diapoaJtions,  it  ia 

for  thoee  who  attack  it  to  prove  unaonndnaaa  of  mind  ia  the  teatator  at 

its  axeeatioB.    Id» 
IL  Whbbb  Will  Cobtaibs  I>iD0sniOB%  each  aa  woold  oaaae  iaaaaity  te 

be  paaaamed,  although  anaoeptible  of  beiag  juatified  by  peooliar  ciivnm- 

staaoea,  it  ia  for  the  legatee  to  prove  the  aanity  of  the  teatator  aa  agaiasl 

the  tarma  of  the  wilL    Id, 


864  Indsz. 

12i  Iv  Fion  Oqpuimuio  hub  Tms  of  Dati  of  wJO^  and  pwoding  uid  kl- 
lowing  it^  proTO  ui  halntiiAl  itata  of  imaaity,  tfaoii,  notwHiiBteiidiiig  tbo 
wiadom  of  the  act^  the  SQpporten  of  the  will  mink  poroTo  aoomdneM  of 
mind  in  the  teitator  during  the  intermediate  time.    Id, 

in  If  Acts  of  IiiBAirnT  on  Past  of  Testatob  were  raroi  and  ooonrred  at 
periods  distant  from  each  other,  and  from  the  date  of  the  will,  it  will 
aoatain  itself  and  be  presomed  to  haye  been  made  in  a  Incid  interval,  at 
least  if  the  will  is  not  dsetttnte  o(.  good  senses  and  betnrys  no  insan- 
ity    Id. 

14  Ihsakitt  zh  TnTAXOE  n  hxvxe  Pusuiod.  Neithar  old  age^  fotgetfnl- 
MM  of  family,  Urgenesa  of  the  legacy,  nor  low  laakof  tiia  kgate^  wiS 
«C  tfaaiMelTea  show  insanity  in  tha  testator.    M 

WITNE8S18. 

1.  PiBTT  TO  Suit  oaihiot  bh  Swoen  aitd  BzumnD  is  Wimn  xh  ma 
OwK  l^ggAf.y  WITHOUT  Nonoi  of  his  intended  examination  having 
been  given:  See  Wisconsin  Laws  of  1863^  chapter  17.  JftfcwmJhw  O.  L, 
Co,  V.  Chmeeockt  138. 

%  DrVOtROXD  WiFB  IS  iKOOKPXnilT  TO  TSSTIFT  TS  BbHAUPOV  HER  F6BMKB 

Husband  in  a  suit  broaght  by  him  against  one  who  had  criminal  con* 
versation  with  his  wife.    Rea  v.  Tudber,  639. 

B.  Who  mat  Tbstift  as  to  Value  of  Profebtt. — In  an  action  to  recover 
damages  for  breach  of  contract  to  convey  lands,  where  it  is  songht  to 
prove  their  value  by  showing  the  worth  of  adjacent  lands,  either  of  the 
same  or  of  a  diffi»rent  quality,  any  person  knowing  the  property  and  its 
Tslne  may  testify  upon  that  question.  The  proof  of  value  need  not  be 
confined  to  persons  only  who  are  engaged  in  buying  and  selling  real 
estate.  Such  knowledge  is  not  scientific,  and  is  not  confined  to  a  few 
experts.     WhiU  v.  Hermann,  643. 

#«  Number  of  Witnesses  Who  mat  be  Called  to  Prove  Value  of  Prop- 
ertt  is  not  Limited,  where  that  is  the  issue  in  the  case,  either  by  the 
power  of  the  court,  or  hy  a  statute  providing  that  the  costs  of  four  wit- 
nesses only  shall  be  taxed  against  the  unsuccessful  party,  unless  the 
oourt  certifies  that  a  greater  number  is  necessary.  A  party  may  call  a 
larger  number  if  he  is  willing  to  risk  the  liability  to  pay  their  feea. 
Witnesses  may  differ  materially  upon  the  question  of  such  value,  and  it 
is  error  for  the  court  to  refuse  to  permit  a  party  to  call  more  than  fonr 
witnesses  to  prove  it;  but  it  may  of  course  exercise  a  sound  discretioii, 
whether  it  will  certify  to  the  necessity  of  more  than  four  witnesses,  and 
if  so,  to  what  number.    Id, 

6.  Proof  of  Handwrtiino.  — The  rule  requires  that  a  witness  called  to 
prove  handwriting  shall  testify  from  having  seen  the  person  write,  or 
from  a  knowledge  of  his  hand  acquired  from  wiitinga  acknowledged 
by  the  party.    Bruce  v.  Crewa^  407. 

C  Witness  Incompetent  to  Prove  Handwritino.  —  A  witness  called  to 
prove  a  person's  handwriting,  who  has  never  seen  the  party  write,  and 
whose  knowledge  of  his  hand  was  derived  from  having  read  letters 
which  came  to  a  business  house  in  which  he  was  a  clerk,  pniporting  to 
come  from  the  party,  bnt  which  letters  were  not  in  reply  to  any  letters 
witoess  had  written  or  seen  written,  is  inocmipetent.  His  knowledge  is 
dmply  hearsay.    Id. 
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1^  IvoOHFXi'UiT  TO  Peotb  Hahvwbitino  IN  Mnsno  Lmrbl  —  A  witaMn 
oJlad  to  prare  a  copy  of  a  lost  letter  oUimed  to  have  been  in  the  hand- 
writing of  a  oertain  penon  cannot  be  shown  letten  already  proven  to 
baTe  been  written  by  such  person,  and  testify  whether  the  loet  letter 
was  in  the  same  hand.  This  is  not  the  case  of  an  expert  testifying  from 
a  comparison  of  papers  all  before  the  conrt,  bnt  a  oase  of  ednoating  the 
witness  up  to  the  point  of  competency.     Id. 

H  SXFEKTS  MAT  GlYK  OpnnOirS,   AUD   ThOSI  of   PHTSBOIAlfS  STO  fooeiTed 

upon  qnestions  of  professional  skill,  bnt  they  must  state  the  facts  upon 
which  the  opinions  are  based,  and  they  must  be  weighed  as  other  oti- 
danoe^  and  are  not  ooncloaive.    ClOmdler  v.  Barrett,  701. 
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